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QUEEN'S  BENCH  DIVISION. 

Thursday,  March  3,  1898. 

(Before  Wright  and  Darling,  JJ.) 

JoNis  (app.)  V.  Walters  (resp.).  (a) 

Local  government  —  County  council — Bye-law — Validity  —  Oood 
rule  and  government — Using  streets  Jor  betting — No  obstruc- 
tion— 51  <$•  52  Vict,  c.  41,  s,  16. 

The  S.  County  Council^  under  sect,  16  of  the  Local  Government 
Act,  1888,  made  a  bye-law  as  follows  :  "  No  person  shall  frequent 
any  stTeet  or  public  place,  and  use  the  same  for  the  purpose  of 
betting  or  wagering,  or  agreeing  to  bet  or  wager,  either  on  behalf 
of  himself  or  a/ny  other  person. 

Held,  that  the  bye-law  was  one  properly  made  for  the  good  rule  and 
government  of  the  administrative  county,  and  was  therefore  not 
ultra  Tires  or  invalid, 

THIS  was  a  case  stated  by  the  stipendiary  magistrate  for  the 
borough  of  Wolverhampton  and  district. 
The  appellant  was  summoned  before  the  magistrate  to  answer 
to  three  informations  charging  him  on  certain  days  with  unlaw- 
fally   freqnenting  a  certain  street  for  the  parpose  of  betting, 
contrary  to  the  bye-law  of  the  Staffordshire  County  Council. 

By  bye-law  No.  7  of  the  bye-laws  of  1896  : 

No  penon  Bhall  freqnent  any  street  or  public  plaoe  and  use  the  same  for  the  pnr- 

Eae  of  betting  or  wagering,  or  agreeing  to  bet  or  wager  with  any  person,  either  on 
half,  of  hiniself  or  any  other  person. 

The  appellant  was  a  bookmaker,  and  was  in  the  street  for 
about  an  hour  on  each  of  the  days  mentioned  in  the  information, 

(a)  Reported  by  W.  di  B.  HsbBbbt,  Esq.,  Barrister-at-Law. 
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JoNis       namely^  between  1  and  2  p.m.,  and  he  made  bets  on  horse- 
^  ^'  racing  whilst  so  in  the  street. 

'         It  was  contended  on  behalf  of  the  appellant  that  the  bye-law 

1898.        was  ultra  mres  and  invalid  and  unreasonable,  because  it  did  not 

-^  '  contain  words  requiring   that  the  frequenting  and   using  the 

a^owm-  g^j.QQ|.  f^j.  ^^Q  purpose  of  betting  or  wagering  shall  be  done  so  as 

County      to  cause  annoyance  to  others.     The  magistrate,  however,  found 

Ctmrunl--     ^}^Q,t  the  bye-law  was  good,  and  that  it  was  not  necessary  that 

FoMdi^^    any   evidence   should   be  given  that  there   was  annoyance  to 

Good  rule  and  passengers  and  other  persons,  and  he  thereupon  convicted  the 

government —  appellant. 

/^be«^-'  Jft^ZfeoZZand,  Q.O.  {A.  Young  with  him)  admitted  that  the 
51  4*52  Fict.i  bye-law  was  ultra  vires  in  that  it  did  not  state  that  the  betting 
c.  41,  8. 16.  must  be  to  the  annoyance  of  others.  The  cases  of  Strickland 
V.  Hayes  (74  L.  T.  Rep.  137;  (1896)  1  Q.  B.  290),  and  Burnett 
V.  Berry  (74  L.  T.  Rep.  494;  (1896)  1  Q.  B.  641),  were  opposed 
to  one  another,  but  he  submitted  that  the  Court  should  follow 
the  first  case.  He  also  referred  to  Johnton  v.  The  Mayor  of 
Croydon,  54  L.  T.  Rep.  295;  16  Q.  B.  Div.  708,  and  Mantle  v. 
Jordan,  75  L.T.  Rep.  552;  (1897)  1  Q.  B.  241. 

H,  D.  Greene,  Q.C.,  for  the  respondent  was  not  called  upon. 

Wbight,  J. — I  do  not  think  that  anything  that  Mr.  Mulholland 
has  said  goes  to  show  that  there  is  any  real  difference  between 
the  bye-law  in  the  present  case  and  that  in  Burnett  v.  Berry  {uhi 
sup,).  That  is  a  case  which  we  must  follow,  unless  there  is 
a  very  strong  reason  to  the  contrary,  and  we  are  of  opinion 
that  that  decision  was  wrong.  But  that  case  has  been  followed 
by  two  others  at  least,  and  I  certainly  agree  with  it.  It  is 
contended  that  something  amounting  to  actual  annoyance  of  the 
public  is  necessary  to  justify  a  bye-law  of  this  description,  and 
that  unless  the  act  to  which  the  bye-law  applies  amounts  to  a 
public  nuisance,  there  can  be  no  bye-law.  Thafc  is  not  so.  The 
bye-laws  are  to  be  bye-laws  for  the  good  government  of  the 
locality.  They  certainly  include  a  bye-law  for  the  prevention 
of  frequenting  streets  or  public  places  for  the  purpose  of  making 
bets  there. 

Dabling,  J. — ^I  am  of  the  same  opinion.  I  think  that  the 
bye-law  is  perfectly  good.  The  county  council  had  power  to 
make  bye-laws  ''  for  good  rule  and  government,"  and  if  it  is  for 
that  purpose  it  is  good.  A  bye-law  for  preventing  persons 
frequenting  public  streets  for  the  purpose  of  betting  is  certainly 
a  rule  for  the  good  government  of  the  locality.  Frequenting 
the  highways  and  stopping  people  to  make  bets  with  them  is 
clearly  a  subject  for  a  bye-law. 

Judgment  for  the  respondent. 

Solicitor  for  the  appellant,  Twrton,  Wolverhampton. 

Solicitor  for  the  respondent,  M.  F.  Blahiston,  Stafford. 
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QUEEN'S  BENCH  DIVISION. 
Thursday,  March  9,  1897. 
(Before  Weight  and  Dablino,  JJ.) 
Rbg.  v.  Oockshott  and  others  ;  Ex  parte  Rickbbbt.  (a) 

Practice  —  Court  of  summary  jurisdiction — No  reading  of  notice 
informing  defendant  of  right  to  a  jv/ry — Waiver — Betting  Act, 
1853  (16  ^  17  Vict.  c.  118),  s.  3 — Summary  Jurisdiction  Act 
1879  (42  ^  43  Vict,  c.  49),  s.  17  (1),  (2). 

By  sect.  17  (1)  of  the  Summary  Jurisdiction  Act,  1879,  ''A  person 
when  charged  before  a  Court  of  summary  jurisdiction  with  an 
offence  in  respect  of  the  commission  of  which  an  offender  is  liable 
on  summary  conviction  to  be  imprisoned  for  a  term  exceeding 
three  months,  and  which  is  not  an  assault  may,  on  appearing 
before  the  Court  and  before  the  charge' is  gone  into  and  not 
afterwards,  claim  to  be  tried  by  a  jury,  and  thereupon  the  Court 
of  siMnmary  jurisdiction  shall  deal  with  the  case  as  if  the  accused 
were   charged  with  an  indictable  offence     .     .     ." 

And  by  sub-sect.  (2),  "^  cou/rt  of  summary  jurisdiction,  before 
the  charge  is  gone  into  in  respect  of  an  offence  to  which  this 
section  applies  for  the  purpose  of  informing  the  defendant  of 
his  right  to  be  tried  by  a  jury  in  pursuance  of  this  section  shall 
address  him  to  the  following  effect :  '  You  are  charged  with  an 
offence  in  respect  of  the  commission  of  which  you  are  entitled,  if 
you  desire  it,  instead  of  being  dealt  with  summarily  to  be  tried 
by  a  jury  ;  do  you  desire  to  be  tried  by  a  jury  ? '  With  a  state- 
ment^ if  the  court  thinks  it  desirable  for  the  information  of  the 
person  to  whom  the  question  is  addressed,  of  the  meaning  of 
being  dealt  with  summarily,  and  of  the  assizes  or  sessions  (as 
the  case  may  be)  at  which  such  person  will  be  tried  if  tried  by 
a  jury. ^^ 

B.  was  charged  with  an  offence  vmder  sect,  3  of  the  Betting  Act 
1858.  He  was  not  aware  of  his  right  to  be  tried  by  a  jv/ry, 
and  was  rhever  so  informed  by  the  Court  of  summary  juris- 
diction.    He  wa^  convicted  and  fined  501, 

Held,  that  the  conviction  need  not  state  the  fact  of  the  caution 
being  given :  But  ^  that  the  conviction  must  be  quashed  as  the 
caution  was  not  given. 

CAUSE  Bhown  against  a  rule  nisi  for  a  certiorari  obtained  to 
bring  up  a  conTiction  under  sect.  3  of  the  Betting  Act 

(tf)  Reported  by  W.  db  B,  Hbrbkrt,  Esq.,  Barrister-at-Law 
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Rbo.        1853,   by   the  justices   of   the   borough  of   Southport,    to    be 

ANDOTHisBs;      ^u  the  6th  day  of  November,    1897,   one  Joshua  Rickerby 

Eto  parte     was  convicted  for,  on  the  30th  day  oE  October,  1897,  being  a 

RicKBRBT.    person  using  a  certain  office  at  7,  Market-passage,  Southport, 

1898.       ^^^  *^®  purpose  of  betting  with  persons  resorting  thereto  upon 

horse-races. 

^actiee—        f£}^Q  ground  on  which  it  was  contended  that  the  conviction 

pro^dur!^-  should  be  quashed  was  that  it  did  not  appear  from  the  conviction 

Bight  to  jurythskt  the  justices,  before  going  into  the  charge,  informed  Joshua 

—Defendant  Bickerby  that  he  had  a  right  to  be  tried  by  a  jury,  and  that,  in 

^of^r^^    fact,  the  justices  did  not  so  inform  him. 

Waiver-—         On  the  6th  day  of  November,  the  clerk  to  the  justices,  as  the 

42  ^  43  Viet,  case  was  called  on,  was  about  to  hand  up  a  card  to  the  chairman 

^  a*2)  ^^    ^^  *^®  bench  containing  the  statutory  notice  that  the  defendant 

'  might  elect  to  be  tried  by  a  jury ;  but,  seeing  that  a  consultation 

was  going  on  as  to  whether  the  defendant  should  plead  guilty, 

he  desisted,  and  the  case  was  continued  without  the  notice  being 

read  at  all,  the  defendant  first  of  all  pleading  not  guilty,  so  that 

his  solicitor  might  cross-examine. 

After  some  evidence  had  been  given  on  oath,  the  defendant, 
by  the  advice  of  his  solicitors,  pleaded  guilty. 
The  justices  fined  him  50Z. 

Affidavits  were  filed  on  behalf  of  Rickerby  to  the  effect  that 
he  would  have  elected  to  be  tried  by  a  jury  if  he  had  known 
that  he  had  the  right  to  do  so. 

His  solicitors  also  swore  that  they  did  not  know  that  he  had 
that  right. 

Danckwerts  showed  cause  against  the  rule. — The  conviction 
was  right.  He  referred  to  the  Betting  House  Act,  1853  (16  &  17 
Vict.  c.  119),  s.  3,  and  the  Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  ss.  17  (1),  (2),  27.  No  injustice  was  done. 
The  defendant  pleaded  guilty.  There  was  thus  a  waiver  of  the 
right  to  have  the  caution  read.  A  man  can  waive  a  right 
he  does  not  know  of:  Turner  v.  The  Postmaster-General 
(5  Best  &  Sm.  756). 

/.  R.  Randolph. — The  effect  of  sect.  17  of  the  Summary 
Jurisdiction  Act  is  to  make  the  giving  the  caution  a  condition 
precedent  to  the  justices'  jurisdiction.  The  conviction,  therefore, 
is  bad,  and  the  rule  should  be  made  absolute. 

Wbight,  J. — To  my  mind  this  is  a  case  of  great  importance. 
Rickerby  was  brought  up  before  the  justices  on  a  charge  under 
the  Betting  Act,  a  conviction  for  which  might  render  him 
liable  to  imprisonment  for  six  months  with  hard  labour.  The 
offence,  therefore,  was  within  sect.  17  (1)  of  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  as  being  an  offence 
'^  in  respect  of  the  commission  of  which  an  offender  is  liable  on 
summary  conviction  to  be  imprisoned  for  a  term  exceeding 
three  months,  and  which  is  not  an  assault.'^  That  section  further 
provides  that  a  person  may  "  on  appearing  before  the  court  and 
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before  the   charge  is  gone  into^  but   not   afterwards^  claim    to        Rao. 
be  tried  by  a  iury,''  and  thereupon  the  court  shall  deal  with  it    «    *• 
as  if  it  were   an  indictable   oiFence.      The   second   sub- section  andothees- 
provides:  "A  court  of  summary  jurisdiction,  before  the  charge      EmparU 
is  gone  into  in  respect  of  an  offence  to  which  this  section  applies,    Riokkrbt. 
for  the  purpose  of  informing  the  dofendant  of  his  right  to  be        X898. 

tried  by  a  jury  in  pursuance  of  this  section^  shall  address  him  to        

the   following  effect :    '  You   are   charged   with   an   offence   in    ^^aet^ee— 
respect  of  the  commission  of  which   you   are   entitled,  if  you  proc^ttro^ 
desire  it,  instead  of  being  dealt  with  summarily,  to  be  tried  by  a  Bight  to  jury 
jury.       Do    you    desire    to    be    tried    by  a   jury  ?  ^^      In   the  — i>f/«ndan« 
present    case    Rickerby   came    into    Court,  and    on    the   pro-  ^f-^jT!^ 
ceedings    being    about    to    begin,    a    conference    took    place     waiv^r— 
between  the  advocates,  and  it  was  thought  that  there  would  be  a  42  ^  43  Vict 
plea  of  guilty  by  the  defendant,  but  for  certain  reasons  he  did    ^'fi*2\^^ 
not  desire  to  plead  guilty  at  once.     He  therefore  pleaded  not  * 

guilty,  and  later  on  in  the  proceedings  he  withdrew  his  plea. 
The  clerk  to  the  justices  knew  his  duty,  and  was  preparing  to 
hand  to  the  chairman  a  card  containing  the  statutory  caution, 
but  seeing  that  the  matter  was  about  to  be  arranged  he  desisted. 
He  certainly  would  have  informed  Rickerby  if  the  case  had  not 
taken  the  turn  it  did,  but  he  was  misled.  The  first  point  raised 
was  that  the  conviction  must  state  the  fact  of  the  caution  having 
been  given,  but  that  was  not  persisted  in,  and  in  my  opinion 
that  is  not  a  good  point,  as  sect.  27  of  the  Summary  Jurisdiction 
Act  only  applies  to  indictable  offences  tried  summarily.  It  was 
then  pointed  out  that  the  person  charged  must  make  his  election 
"  before  the  charge  is  gone  into,  but  not  afterwards.^'  Then  is 
it  essential  to  the  jurisdiction  that  this  notice  should  be  given  ? 
This  power  of  electing  is  of  no  use  to  him  unless  he  knew  that 
he  had  it.  He  must  have  the  knowledge  of  his  right  to  elect. 
That  shows  that  it  is  necessary  that  the  information  should 
be  given  to  him  before  the  one  opportunity  on  which  he  could 
make  use  of  it  has  passed  away.  I  think  we  have  no  right  to 
fritter  away  the  protection  given  to  prisoners.  The  option  is  to 
be  put  to  each  prisoner  before  the  charge  is  gone  into,  and  the 
bench  should  ask  him  and  give  him  the  option  whether  he 
pleads  guilty  or  not  guilty.  I  think  the  chance  should  always 
be  given.  It  is  not  material  whether  he  knows  of  the  right,  but 
the  option  should  always  be  stated.  There  can  be  no  waiver  of 
a  right  by  a  person  entirely  ignorant  that  he  possessed  such  a 
right.  The  affidavits  are  all  to  the  effect  that  neither  the  defen- 
dant nor  his  solicitors  knew  of  the  right  to  trial  by  jury.  More- 
over, I  doubt  very  much  whether  there  could  be  a  waiver  under 
this  section,  even  if  they  had  known. 

Dablikq,   J- — I   ani    of  the   same   opinion.      To  accept   the 

suggestion  that  the  caution  should  be  given  after  the  plea  had 

heen  taken  would  do  away  with  the  protection  given  by  sect.  17 

of  the  Act.     The  exact  time  when  the  claim  to  have  his  trial 

by  jniy  shoald  be  made  by  a  prisoner  is  on  appearing  before  the 
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Bxa,  Court  and  before  the  charge  is  gone  into.     The  knowledge  of 

OooK^  his  right  may  make  all  the  diflFerenoe  in  a  plea  by  a  prisoner. 

AMixyrHsu;  I^  mast  not  be  assumed  in  the  case  as  a  presumption  of  law 

Em  parte  that  the  prisoner  or  even  the  solicitors  for  him  knew  the  law^ 

RicuBBT.  f Qj,  ^Ijq  statute  made  in  effect  an  exception  to  the  presumption 

1898.  ty  providing  in  terms  that  the  information  must  be  given. 

Rule  absolute. 

Praetiee—        Solicitors  for  the  plaintiffs^  Bowcliffes,   Bawle,   and  Go.,  for 

procedwn^  /.  SmalUho/w,  Southport. 

Right  to  jury      Solicitors  for   Riokerby,  Pritchard,  Englefield,  and    Co.,   for 

— Dfl/wKkin*  Brighouae,  Brighouse,  ana  Jones,  Southport. 

not  imformed 

o/  right — 

Waiver— 
42  ^  48  Viet. 

c.  49,  8. 17 
(1,  2). 


QUEEN'S   BENCH   DIVISION. 

Feb.  12  and  March  4, 1898. 

(Before  Lord  Russell,  C.J.  and  Wright,  J.) 

Req.  v.  Douglas  and  others  (Justices),  (a) 

Justices — Disqualificationr^Clerh  to  justices — Practising  solicitor 
— Clerh  accepting  office  of  justice — Right  to  sit  as  justice — 
Local  Government  Act,  1894  (56  ^  57  Vict.  c.  73),  s.  22— 
Justices^  Qualification  Act,  1871  (34  ^  35  Vict.  c.  18),  s.  1, 

The  offices  of  justice  of  the  peace  and  justices*  clerh  are  incom- 
patible offices,  and  cannot  both  be  held  by  the  same  person  ;  and, 
consequently,  as  the  office  of  justices'  clerk  is  one  which  the 
holder  thereof  can  resign  of  his  own  motion,  such  office  is  ipso 
facto  vacated  by  the  holder  accepting  the  office  of  justice. 

A  person,  while  clerh  to  the  justices  of  a  petty  sessional  division, 
accepted  the  office  of  mayor  of  the  borough,  and  thereby,  by 
virtue  of  sect.  22  of  the  Local  Government  Act,  1894,  becams 
ex  officio  a  justice  of  the  peace  for  the  county,  and  upon  the 
hearing  of  a  certain  charge,  which  resulted  in  a  conviction,  he 
sat  as  one  of  the  justices  who  adjudicated  upon  the  charge,  being 
at  the  time  clerh  to  the  same  justices  and  in  receipt  of  a  salary 
as  such  clerh ;  and  such  person  had  also  been  a  solicitor  practise 
ing  in  the  borough,  but  he  retired  from  practice  for  some  years, 
assigning  his  business  to  certain  relations  under  an  agreement 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Burriater-at-Law. 


AND 
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bj/  which  he  was  to  receive  a  yearly  sum  from  the  firm,  and  at        Rm. 

the  date  of  the  conviction  in  question  he  had  ceased  to  take  out  jy^^^^ 
his  certificate  as  a  solicitor,  othmrs 

Eeld,  that  such  person  hy  his  acceptance  of  the  office  of  mayor,  and  (Jdwiobb). 
thereby  of  the  office  of  justice,  had  vacated  his  office  as  clerk  to        TTTl 

the  justices,  and  that  he  was  therefore   qualified  to  sit  as  a        .' 

jusHce,  and  that,  as  he  had  ceased  to  practise  as  a  solicitor,  he  Justice  of  the 

did  not  come  within  the  disqualification  in  sect.  1  of  the  Justices^  ^^***wlfil2^" 

QualificaJtion  Act,  1871,  a^  a  practising  solicitor,  \loi&X  to 

juetieee — 

RULE   calling  on  certain    of  Her  Majesty's  justices  of  the    ^r?^'J^|r^ 
peace  for  the  county  of  Southampton  to  show  cause  why  a  3^..  35  y^ 
writ  of  certiorari   should  not  issue  to  remove  into   the  High    c.  18,  s.  1 ; 
Court  for  the  purpose  of  quashing  the  same,  a  certain  record  of  ^^  ^  *7  Vict, 
conviction,  dated  the  30th  day  of  August,  1897,  whereby  one    ^•73'»-22. 
Frederick  Walker  was  convicted  of  having,  on  the  4th  day  of 
August,  1897,  at  the  parish  of  Christchurch,  unlawfully  assaidted 
one  Rosa  Muller. 

The  rule  was  obtained  by  Frederick  Walker  and  upon  two 
grounds — (1)  That  Alderman  Druitt,  one  of  the  justices  before 
whom  the  conviction  was  made  was  clerk  to  the  justices,  and 
was  thereby  incapable  of  sitting  as  a, justice  in  the  same  county; 
and  (2)  that  Alderman  Druitt  was  a  solicitor  practising  in  the 
county  of  Sonthampton,  and  was  thereby  disqualified  from 
sitting  as  a  justice  in  such  county  by  reason  of  the  provisions 
in  sect.  1  of  the  Justices^  Qualification  Act,  1871  (34  &  35  Yict. 
c.  18). 

The  applicant  for  the  rule  in  his  affidavit  stated  that  he  was 
convicted  of  assault  by  the  Court  of  summary  jurisdiction  for  the 
petty  sessional  division  of  Bingwood,  in  the  county  of  South- 
ampton, sitting  at  Christchurch ;  that,  on  the  hearing  of  the 
charge  on  which  he  was  so  convicted,  the  Court  was  composed 
of  seven  justices,  one  of  whom  was  Alderman  James  Druitt, 
mayor  of  the  borough  of  Christchurch,  who  satjithroughout  as  a 
member  of  the  Court,  and  took  an  active  part  in  hearing  and 
adjudicating  upon  the  charge,  and  that  he  sat  as  one  of  the 
justices  of  the  Court ;  that  Alderman  Druitt  was  at  the  time 
mayor  of  the  borough  of  Christchurch,  and  claimed  to  sit  as  a 
justice  of  the  peace,  and  to  hear  and  adjudicate  on  the  charge 
preferred  against  the  applicant  on  the  ground  that,  being  mayor 
of  the  borough  of  Christchurch,  he  was,  and  still  is,  entitled  to 
sit  and  act  as  a  justice  of  the  peace  for  the  county  of  South- 
ampton; and  that  he  was  at  the  time  of  such  conviction  and  still 
is  clerk  to  the  said  Court  of  summary  jurisdiction,  and  as  such 
clerk  is  in  receipt  of  a  yearly  salary;  and  that  he  was,  and 
still  18,  a  solicitor  practising  in  the  county  of  Southampton; 
that  in  the  above  circumstances  Alderman  Druitt  was  not  legally 
capable  of  sitting  to  hear  and  adjudicate  on  the  charge  pre- 
ferred against  the  applicant,  and  that  the  conviction  was  therefore 
bad  in  law. 
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Rbo.  Alderman  Druitt^  in  bis  affidavit  in  reply^  stated  as  follows : 

DouoL^         That  he  was   admitted  an  attorney  in  1838,  and    practised  as 

oTHBRs       ^^  attorney  and  solicitor  at  Ghristchnrch  from  that  year  until 

(JusnoM).     1892  ;  that  about  the  year  1838  he  was  appointed  to  the  office 

isds"        ^^  clerk  to  the  justices  of  the  Christcburch  petty  sessions,  and 

'        that  he  has  ever  since  held  and  now  holds  that  office^  and  that 

Justice  of  the  he  discharged    the   duties   of  the  office  until    May,   1896,  but 

^•*^?r"^"   since  that  time,  in  consequence  of  advancing  age  and  loss  of 

^^Cl^^  eyesight,  the  duties  have  been  discharged  for  him  by  his  son 

juetice—     John  Druitt ;  and  that  he  has  more  than  once  lately  offered  to 

PraetiHng    the  chairman    of   the  justices  his  resignation  of   the  office  of 

84**  35Vict  ^'®^'^>  ^^^  *^**  ^o  action  has  until  the  last  few  days  been  taken 

e.  18, 8.1;     thereon. 

56  ^  57  Vict,  That  he  retired  from  practice  as  a  solicitor  in  1892,  and  that 
c.  78,  a.  22.  f^^  many  years  before  that  date  he  had  been  in  partnership  with 
his  nephew  under  the  style  of  Druitt  and  Druitt ;  that  in  1892, 
by  an  agreement  made  between  himself,  his  nephew,  and  his  two 
sons,  he  retired  from  the  firm,  which  was  to  be  carried  on  by  his 
nephew  and  his  two  sons  under  the  same  style  as  before,  and 
that  under  the  agreement  he  receives  from  them  an  agreed  rent 
for  the  offices  of  the  firm  and  an  annuity  of  600Z. ;  that  since  his 
retirement  in  1892  he  has  not  practised  as  a  solicitor,  but  that  he 
continued  to  take  out  his  certificate  until  1896,  being  under  the 
impression  that  it  was  necessary  for  him  to  do  so  as  registrar  of 
the  Christchurch  County  Court,  which  office  he  had  held  for 
many  years,  though  he  ceased  to  take  out  his  certificate  when  he 
was  informed  that  it  was  not  necessary  for  the  registrar 
of  the  County  Court  to  be  in  practice  as  a  solicitor;  that 
at  his  request  a  letter  was  written  in  December,  1896,  by 
Messrs.  Druitt  and  Druitt  to  their  London  agents,  asking  them 
not  to  take  out  a  certificate  for  Mr.  James  Druitt  for  the  ensuing 
year ;  but  the  London  agents  had  already  applied  for  and 
obtained  the  certificate,  though  in  accordance  with  the  above 
request  the  agents  stopped  the  certificate,  and  did  not  pay  the 
duty  thereon,  and  that  in  consequence  no  duty  was  paid  and  no 
certificate  was  issued. 

That  on  the  9th  November,  1896,  he  was  elected  to  the  office  of 
mayor  of  the  borough  of  Christchurch,  the  bye-laws  of  which 
borough  impose  a  fine  of  25Z.  for  non-acceptance  of  the  office 
of  mayor ;  tbat  he  accepted  the  office,  and  thereby  became  ex 
officio  a  justice  of  the  peace  for  the  county  of  Southampton  under 
the  Local  Government  Act,  1894,  and  that  he  has  since,  during 
his  year  of  office  discharged  the  duties  of  a  justice  when  called 
upon  to  do  so ;  that  upon  the  two  occasions  on  which  the  charge 
against  the  applicant  was  before  the  bench  the  solicitor  for  the 
accused  on  each  occasion  knew  that  he  held  the  office  of  justices' 
clerk,  but  that  no  objection  was  taken  on  either  occasion  to  his 
presence  on  the  bench,  and  that  no  objection  was  ever  taken  by 
anyone  to  his  acting  as  justice ;  that  both  parties  were  strangers 
to  him,  and  that  he  had  no  bias  whatever  and  no  interest  of  any 
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Idnd  in  the  resalt,  and  that  be  acted  in  good  faith  in  the  dis-  Bia. 

charge  of  wliat  he  believed  to  be  his  duty.  ^' 

It  was  also  stated  in  an  affidavit  by  the  clerk  of  the  peace  that  others 

at  the  date  of  the  heariug  of  the  charge^  the  clerk  of  the  justices  (Jubtiobs). 

was  Alderman   Druitt,  who,  as  such  clerk,  was  in  receipt  of  a  TZZZ 

salary  of  751.  a  year.  * 

Sect.  1  of  the  Justices'  Qualification  Act,  1871  (34  &  85  Vict.  '^^^^■J)^^ 
C.  18),  provides  :  gmW/lca«on 

No  person  shall  be  capable  of  becoming  or  being  a  justice  of  the  peace  for  any  ^Clerh  to 
eoanty  in  England  or  Wales  (not  being  a  county  of  a  city  or  county  of  a  town)  in  justice*- — 
which  he  shall  practise  and  carry  on  the  profession  or  business  of  an  attorney,  Practiaing 
wlieitor,  or  proctor.  tolieiior — 

34  ^  85  net. 

Sect.  22  of  the  Local  Government  Act,  1894  (56  &  57  Vict.     «.18,«.i; 

«   7Q\    ^^r.^A^^  .  56^  hi  Vict. 

c.  73),  provides  :  «.78,f.22. 

The  chairman  of  a  district  council,  unless  a  woman  or  personally  disqualified  by 
any  Act,  shall  be  by  virtue  of  his  office  justice  of  the  peace  for  the  county  in  which 
the  district  is  situate ;  but  before  acting  as  such  justice  he  shall,  if  he  has  not  slready 
done  so,  take  the  oaths  required  by  law  to  be  taken  by  a  justice  of  the  peace  other 
than  the  oath  respecting  the  qualification  by  estate. 

A.  T.  Lawrence,  Q.C.  (C  Salter  with  him),  for  Alderman 
Dmitt,  showed  cause. — The  first  ground  of  objection  in  the  rule 
is  that  Alderman  Dmitt,  having  been  the  clerk  to  the  magis- 
trates, was  thereby  disqualified  from  sitting  and  acting  as  a 
justice.  It  is  true  that  he  was,  until  after  the  date  of  these 
proceedings,  clerk  to  the  magistrates,  but  since  May,  1896,  the 
duties  of  that  office  have  been  performed  by  his  son,  with  the 
consent  and  acquiescence  of  the  bench,  and  he  has  more  than 
once  signified  his  desire  to  retire  from  the  office  of  clerk,  but  the 
justices  did  not  appoint  a  successor  until  after  these  proceedings 
were  instituted.  As  mayor  of  Ghristchurch  he  was,  by  sect.  22 
of  the  Local  Government  Act,  1894,  a  justice  of  the  peace  for  the 
county,  and  was  entitled  to  act  as  such  justice  unless  he  was 
disqualified  from  so  acting  by  any  Act.  He  is  not  disqualified 
by  any  Act  unless  he  is  so  disqualified  by  sect.  1  of  the  Justices' 
Qualification  Act,  1871,  and  he  would  uot  be  disqualified  under 
that  section  unless  he  were  in  the  words  of  the  section  a  solicitor 
practising  as  such  in  the  coitftty.  That,  however,  is  the  second 
ground  of  objection.  To  the  first  objection  there  are  these  two 
answers :  in  the  first  place,  if  the  Court  should  think  that  these 
two  offices  of  magistrate  and  magistrates'  clerk,  are  inconsistent, 
that  fact  does  not  in  itself  make  Alderman  Druitt  cease  to  be  a 
justice  of  the  peace.  It  might  be  a  ground  for  removing  him 
from  one  or  other  of  the  offices,  but  it  does  not  prevent  him  from 
being  a  justice  of  the  peace  and  acting  as  such.  If  the  two 
offices  are  not  made  inconsistent  by  law,  that  is,  by  statute,  the 
mere  fact  that  the  offices  may  be  inconsistent  does  not  render  a 
conviction  by  such  justice  bad  in  law.  [Wright,  J. — I  should 
have  thought  the  two  offices  were  incompatible  with  each  other, 
and  if  the  old  statutes  were  looked  through  possibly  one  of  the 
offices  may  have  been  vacated.]     The  second  answer  to  the  first 
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Rao.        objection  is^  that  if  there  were  any  disqualification  existing  at 

^'  the  time,  it  was  waived  at  the  hearing,  as  the  affidavits  show  that 

0THBB8       o^  ^^^  ^^o  occasions  when  the   applications   were   before   the 

(JusnoBs).   Bench,  the  solicitors  who  represented  the  accused  knew  that 

~T         Alderman  Druifct  was  the  clerk  to  the  justices,  and  no  objection 

'       was  taken  on  that  ground  on  either  occasion.     Assuming,  thore- 

Ju8i%cB  oif  the  fore,  that  there  was  a  disqualification  in  point  of  law,  the 
iMaee— Dm-  solicitors  of  the  accused  (the  applicant  for  this  rule)  must  be 
^^(^kto  ^^^^  ^o  have  known  the  law,  and  no  objection  having  been  made 
juMHce*—  at  the  time,  the  objection,  if  it  was  one,  was  waived  according  to 
PractiHy^  Reg.  V.  BuHon  (77  L.  T.  Rep.  364 ;  (1897)  2  Q.  B.  468),  which  was 
sT^^SS^Fic*  also  a  case  of  an  objection  to  a  solicitor  sitting  upon  the  bench. 
e.  18,  f.  1;  ^^  B,ex  V.  Patteson  (4  B.  &  Ad.  9)  decided  in  1832,  a  person  who 
56  ^  67  Viet,  by  his  position  as  alderman  was  a  justice  of  the  peace,  whilst  he 
e.  73,  f.  22.  ^^g  alderman  accepted  the  position  of  treasurer  to  the  justices, 
and  as  such  treasurer  was  accountable  to  the  justices  for  the 
money  received  by  him  in  his  office,  and  was  in  fact  appointed 
by  them  and  the  question  was  whether  the  two  offices  were 
incompatible,  and  whether  the  offices  of  justice  and  alderman 
became  void  by  the  acceptance  of  the  treasurership.  It  was 
there  held  that  the  acceptance  by  a  person  holding  a  corporate 
office  of  another  incompatible  office  not  corporate  did  not 
operate  as  an  absolute  avoidance  of  the  corporate  office,  though 
it  might  be  ground  for  a  motion ;  and  that  acceptance  of  an 
incompatible  office  does  not  operate  as  an  absolute  avoidance  of 
a  former  office,  in  any  case  where  the  party  could  not  divest 
himself  of  that  office  by  his  own  act  and  without  the  concurrence 
of  another  authority  to  his  resignation,  unless  such  authority  be 
privy  and  consenting  to  the  second  appointment.  This  proposi- 
tion is  very  clearly  laid  down  at  p.  26  by  Parke,  J.,  who 
delivered  the  considered  judgment  of  the  Court.  That  learned 
judge  also  held  that  the  defendant,  so  long  as  he  was  an 
alderman  and  justice  of  the  peace  for  the  city,  was  not  a  person 
capable  of  being  appointed  county  treasurer ;  but  he  also  held 
that  the  offices  of  justice  and  alderman  did  not  become  absolutely 
void  by  the  acceptance  of  the  office  of  treasurer.  Applying 
those  propositions  to  this  case,  even  if  the  offices  of  justice 
and  justices'  clerk  be  incompatible,  and  if  one  of  them  is 
vacated  it  cannot  be  the  office  of  justice,  as  he  holds  that  office 
by  virtue  of  his  being  mayor,  and  he  cannot  get  rid  of  the 
mayoralty,  though  he  may  do  so  before  accepting  the  office  by 
paying  a  fine.  The  whole  submission  was  that  the  fact  of  his 
being  magistrates'  clerk  did  not  prevent  his  being  a  justice,  so 
as  to  make  all  his  acts  as  a  justice  null  and  void  ;  and  it  was  not 
necessary  to  say  that  he  was  still  the  clerk.  It  really  did  not 
matter  to  the  argument  whether  he  was  or  was  not  clerk,  and  it 
might  be  that  by  accepting  the  office  of  justice  he  thereby  vacated 
the  office  of  justices'  clerk,  and  that  he  could  not  have  recovered 
the  salary  of  the  office.  As  to  the  second  ground  of  the  rule,  a 
solicitor  to  be  disqualified  under  sect.  1  of  the  Act  of  1871,  must 
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be  practisiiig    and  carrying  on  the  profession  of  a  solicitor  at        *■»• 
the  time.     The  affidavits  showed  that  he  had  retired  from  practice  JyQ^Q^^JJfJ^ 
in  1892^  and   that  he  had  not  taken  out  his  certificate  for  the       othbbb 
year  in  which  this  conviction  was  made.      He  therefore  did  not    (Jubtiom). 
come  within  the  disqualification  of  that  section.     Both  objections        TZTl 

failed  and  the  rule  ought  to  be  discharged.  ' 

E.  Bowen-Rowlands  {F.  H.  Corbet  with  him)  in  support  of  the  Justice  of  ths 
Tu\e. — As  to   the  statement  that  Alderman  Druitt's  son  was  in  ^^^^^^^ 
reality  clerk  at  the  time  of  the  conviction,  that  was  contradicted    ^cierh  to 
by  the  affidavit  of  the  clerk  of  the  peace  who  said  that  Alderman    jtuticea^ 
Dmitt  was  clerk  at  the  time,  and  that  as  such  clerk  he  was  in    ^^f***^ 
receipt  of  a  salary  of  75Z.  a  year.     [Lord  Russell,  C.J. — That  24^  S5Viet 
is  admitted.]      On  the  occasion  in  question  Alderman  Druitt  was    c.  18,  s.  1 ; 
acting  as  clerk  through  his  son  in  advising  the  justices.     The  ^®  #  ^"^  ^***- 
question  was,  whether  those  two  offices  were  incompatible ;  and  it    ^     *  *' 
was  submitted  that  they  were.     The  position  of  a  clerk  to  the 
justices  was  this  :  the  justices  not  only  appointed  him,  but  they 
ooald  dismiss  him.  They  controlled  him,  fixed  his  salary,  examined 
his  accounts,  and  it  was  they  who  sent  up  recommendations  as  to 
the  salary  to  the  Secretary  of  State  in  pursuance  of  sect.  2  of  the 
Justices'  Clerks  Act,  1877  (40  &  41  Vict.  c.  43).  Alderman  Druitt 
was  sitting  on  the  Bench — ^which  is  supposed  to  be  an  unpaid 
Bench — and  he  was  taking  a  salary  as  clerk  for  certain   duties, 
amongst  which  was  the  duty  of  advising  the  justices.     It  was 
unheard  of  that  a  man,  who  was  the  paid  and  salaried  clerk  to 
the    justices,     should  himself  act  as    a   justice    amongst  the 
justices  who  paid  him  as   clerk.      The  two  offices   were  there- 
fore   absolutely    incompatible,    and    one    of    them    must     be 
vacated.     Which  of  tie  offices  was  vacated  ?     It  was  submitted 
that  it   was   the    office  of  justice.      In    Worth  v.   Newton    (24 
L.  T.  Rep.  O.  S.  78,  157;  10  Ex.  247),  decided  in  1854,  the 
considered  judgment  of  the  Court  was  delivered  by  Parke,  B., 
as  in  Bex  v.  Patteson  {ubi  sup.),  and  with  the  statement  of  the 
law  as   there  laid  down  by  Parke,  B.  was  applicable  here.     In 
that  case  the  question  was,  whether  the  acceptance  of  the  office 
of  overseer  operated  as  a  resignation  of  a  prior  office  of  assistant 
overseer.     In  dealing  with  the  principle  laid  down  in  Rex  v. 
Paiteson  {vhi  sup.),  he  says  :  "But  it  was  said  that  this  case  was 
within  the  exception  pointed  out  in  Bex  v.  Patteson  {ubi  sup.), 
inasmuch  as  any  assistant  overseer  could  determine  his  office  by 
his  own  act ;  and  if  such  an  office  was  held  at  the  mere  pleasure 
of  the  holder,  and  determinable  at  his  will,  simply,  there  is  no 
doubt  that  such  an  office  would  be  within  the  exception,  and  the 
acceptance  of  a  new  and  incompatible  office  would  be  a  determi- 
nation of  his  will  to  retain  the  old  one ;  but,  to  fall  within  the 
exception,  the  office  must  be  one  determinable  simply  by  the  act 
of  the  holder  indicating  that  he  will  hold  it  no  longer.     If  a 
formal  mode  of  determining  the  office  is  established  by  law,  the 
holder  cannot  dispense  with  it  of  his  own  mere  authority.''     The 
principle  was  there  laid  down  that  for  the  acceptance  of  an  office 
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Bb«.        to  vacate  another^  and  prior  incompatible  office^  the  prior  office 

*•  must  be  one  which  the  holder  can  give  up  at  his  own  will  and 

0THKB8      pleasure  simply.     Is  the  office  of  clerk  to  the  justices  one  which 

(Jusnctt).     the  holder  can  give  up  of  his  own  will  and  pleasure  ?     It  is 

iftM         submitted  that  it  is  not  such  an  office,  and  that  a  person  cannot 

.'        divest  himself  of  his  own  mere  will  or  motion  of  the  office  of 

Jufttcd  of  the  clerk  :  and,  in  fact,  in  this  case^  so  far  from  resigning  the  office^ 

peaee^DiS'   he  still  held  it  on,  and  took  his  salary  in  respect  of  the  office. 

^CUwi  <o^  As  he  cannot  of  his  own  mere  motion  divest  himself  of  the  office 

ju$tice$—     of  clerk,  he   is  therefore   incapable   of   taking  or  holding  the 

Pra/iising    second  office,  that  is,  the  office  of  justice  of  the  peace.     He  was 

84i^5*1r~*   therefore  not  qualified  to  sit  on  the  bench  as  a  justice  at  the 

c.  18,  f.  1 ;    time  of  the  hearing  of  this  charge,  and  upon  that  ground  the 

56  4'  57  Vict  conviction  was  bad.     It  is  said,  however,  that  there  has  been  a 

c.  78, «.  22.    '^aiyer  in  consequence  of  no  objection  having  been  taken  at  the 

time.     The  doctrine  of  waiver  does  not  apply  to  such  a  case. 

Waiver  applies  in  cases  where  the  justice  is  qualified  to  sit  as  a 

justice,  but  where,  owing  to  some  special  cause,  he  ought  not  to 

adjudicate  in  some  particular  case  by  reason  of  his  having  an 

interest  in  the  result,  or  by  reason  of  bias  or  otherwise.     In  such 

a  case  there  may  be  a  waiver  by  not  taking  the  objection  if  such 

objection  is  known  at  the  time.     Such  was  the  case  in  Reg.  v. 

Burton   {ubi  sup,),  where  the  justice  who  was  objected  to,  was 

qualified  to  sit  generally  as  a  justice,  but  where  objection  was 

taken  to  his  being  on  the  Bench  on  the  ground  that  he  was  a 

solicitor,  and  that  he,  being  a  solicitor,  ought  not  to  have  sat  in 

that  particular  case,  where  the  charge  against  the  accused  was 

for  having  acted  as  a  solicitor,  he  being  an   unqualified  person. 

The  present  case  is  wholly  different,  because,  if  our  contention 

is  right.  Alderman  Drnitt  had  no  right  to  be  on  the  bench  at  all 

to  hear  any  case,  and  was  not  a  justice  at  all.     With  regard  to 

the  second  ground  that  he  was  a  practising  solicitor,  there  is  no 

doubt  that  he  was  receiving  a  sum  of  600Z.  a  year  from  the  firm, 

and  that  he  had  taken  out  his  certificate  almost  up  to  the  very 

time ;  but  the  first  ground  of  objection  was  the  one  relied  on 

rather  than  this.  n         j         ii 

Uur,  adv,  vulL 

March  4. — ^The  judgment  of  the  Court  (Lord  Russell,  C.J.  and 
Wright,  J.)  was  delivered  by 

Lord  Russell,  C.J. — This  was  a  case  in  which  a  rule  had  been 
obtained  upon  the  22nd  day  of  November,  for  a  certiorari  to 
bring  up  a  certain  conviction  of  one  Frederick  Walker,  for 
assault,  which  conviction  had  taken  place  upon  the  20th  day  of 
August,  1897.  The  conviction  took  place  at  Christchuroh, 
which  is  in  the  Ringwood  Division  of  the  county  of  Southampton, 
before  a  bench  of  seven  magistrates,  and  it  was  alleged  that  this 
conviction  was  wrong,  because  one  of  the  magistrates  who  took 
part  in  adjudicating  upon  the  case  was  disqualified  from  acting 
as  a  magistrate.  The  case  is  an  illustration  of  the  jealousy  with 
which  the  law  requires  that  there  shall  be  perfect  legal  capacity 
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in  the  tribaiial   which  is  to  adjudge  even  in  the  least  important        Rro. 
oaae.     Six  of  the  magistrates  were  daly  and  fully  qualified,  but  ^^     |^'    ^^^^ 
it  was  said  that  the  seventh,  who  also  took  part  in  the  adjudica-       others 
tion  upon  the   case,  was  not  qualified,  and,  as  a  result,  that  the    (JuBTiaB8> 
whole  proceediDgs  were  wrong,  and  that  the  Court  ought  to        ^[IIT 

qoaah  the  conviction.      The  magistrate  who  was  said  to  be  dis-        ' 

qualified  was   one  Alderman  Druitt,  the  mayor  of  Ohristchnroh,  JuMtiee  of  th$ 
who,  ander  the  Local  Government  Act,  1894,  by  reason  of  the  ^jJ^^J^ 
tenure  of  that  office  as  mayor,  became  ex  officio  entitled  to  vote    —cierh  to 
as  a  magistrate  for  the  county  of  Southampton,  and  entitled  to    juiiieet-- 
sit  upon    cases   coming  from   the   Ringwood    Division.      Two    ^?^***^ 
objections   were  made ;  one  was  that  he  was  a  solicitor  and  was  34  «.  35  y^ 
therefore  incapacitated,  and  the  next  was  that  he  was  clerk  to    c.  18,  s.  1 ; 
the  magistrates,  and  on  that  ground  he  was  disqualified.     As  ^^j^^^  ^*' 
regards  the  first  gronnd  of  objection  there  is  no  real  foundation    *•     »  ' 
for  it.     Alderman  Druitt,  we  are  satisfied,  ceased  to  practise  as  a 
solicitor  as  far  back  as  the  year  1892.      At  that  time  he  made 
over  his  bosiness  to  certain  relations,  and  we  are  satisfied  that 
from  that  time  he  did  not  practise.    It  is  true  that  up  to  the  year 
1896  he  took  out  his  certificate  as  a  solicitor,  but  he  had  done 
that,  we  are  satisfied  upon  his  statement,  because  he  thought  it 
was  necessary  for  him  to  do  so  in  his  character  as  one  of  the  joint 
registrars  of  the  County  Court.     That  ground  therefore  fails. 
The  principal  ground,  and  the  one  which  has  been  mainly  argued 
upon,  is  that,  he  being  clerk  to  the  magistrates,  was  incapacitated 
from  sitting  as  a  magistrate.      Now,   the  facts  as  regards  his 
position  are  these.      He  was  appointed  magistrates^  clerk  as  far 
back  as  the  year  1838,  and  he  continued  to  hold  that  office  in  the 
sense  of  drawing  the  salary  of  the  office,  and  in  the  sense  of 
being  liable  to  be  called  upon  by  the   magistrates,  if  they  so 
desired,  to  advise  them,  until  a  date  subsequent  to  the  date  of 
the  conviction.     But  it  appears  that  he  had  tendered  his  resigna- 
tion ;   that  that  resignation  had  not  been  accepted,  and  that  the 
magistrates,  whose  servant  he  was  as  their  clerk,  had  done  what 
I  must  distinctly  say  was  a  highly  improper  thiLg.      Although 
they  knew  that  he  became  by  virtue  of  his  office  as  mayor  of 
Christchurch  a  magistrate  of  the  county  of  Southampton,  yet 
they  permitted  him  to  continue  to  hold  the  office  of  clerk  to  the 
magistrates,  and  to  draw  the  salary  of  clerk  to  the  magistrates. 
That  was  a  highly  improper  thing  for  them  to  have  assented  to, 
and  it  was  a  highly  improper  thing  for  him  to  have  agreed  to. 
But  I  do  not  see  the  least  ground  for  suggesting  any  jobbery  or 
wrong   in  it,  although  undoubtedly  the  conduct  of  Alderman 
Druitt  and  the  magistrates  was  reprehensible.     But  although  he 
continued  to  hold  the  office  of  magistr<ites'  clerk  and  to  draw 
the  salaiy,  it  is  quite  clear  that  he  was  allowed,with  the  assent  of 
the  magistrates,  to  have  the  duty  of  the  magistrates'  clerk  per- 
formed, after  he  became  ex  officio  a  magistrate,  and  before  that 
date,  by  his  son.      The  question  is,  in  that  condition  of  things, 
he  being  magistrates'  clerk,  was  he  thereby  incapacitated  from 
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BM'        assaming  the  position  of  and  acting  as  a  magistrate  7     I  need 

Don«^  AMD  ^^*  ^y  ^^^^  *^®  *^^  positions  cannot  be  held  by  the  same  person. 

OTHERS      ^he  question  is^  what  is  the  effect  in  point  of  law  of  one  who  is 

(JvBnoBs).    in  the  position  of  magistrates'  clerk  occupying  the  position  of 

j^        magistrate,  and   being  one   of  the   same   body   who   were  his 

'        employers  and  principals  ?    That  is  the  question  of  law  which  we 

JusUct  of  th»  have  here  to  consider.  It  is  obvious  that  the  magistrates'  clerk 
^**ffr~^*"  is  in  effect  the  servant  of  the  maffistrates,  appointed  by  them, 
—Cleric  to  ^^^  ^^^y  ^^6  I'he  persons  who  nx  his  salary,  subject  to  some 
juBticet---  control  by  the  Home  Office.  It  is  obvious  also  that  he  cannot 
^'1**'?*'*^  be  compelled  to  continue  in  the  service  of  the  magistrates  as 
84  A  soviet  magistrates'  clerk  against  his  will.  It  follows,  therefore,  that  it 
e.  18, «.  1 ;  was  quite  within  the  competence  of  this  gentleman  to  decline  to 
5®  #57  Viet  continue  to  act  as  magistrates'  clerk  subject,  it  may  be,  to 
*^*  '*'  '  some  complaint  against  him  if  he  violated  his  terms  with 
the  magistrates.  Subject  to  that  he  had  a  right  to  determine 
his  position  as  magistrates'  clerk.  It,  therefore,  was  a  position 
which  he  could  free  himdelf  from  if  he  had  chosen.  It  follows 
also  from  what  I  have  said  that  these  two  offices  are  incompatible 
offices ;  and  the  question  therefore  arises — which  finally  is  the 
question  we  have  here  to  decide — what  is  the  effect  of  a  man 
holding  two  incompatible  offices  under  such  circumstances  as 
these  7  He  cannot  hold  both  it  is  obvious,  as  they  are  dis- 
tinctly incompatible.  It  seems  to  me  that  the  principle  upon 
which  this  case  must  be  decided  is  the  principle  which  was 
expressed  by  the  Court  of  Appeal  in  the  case  of  Reg.  v.  The 
Mayor  and  Corporation  of  Bangor  (18  Q.  B.  Div.  349,  affirmed  by 
H.  of  L. ;  58  L.  T.  Rep.  502  ;  13  App.  Cas.  241).  I  think  the 
case  was  not  referred  to  in  the  course  of  the  argument  in 
this  case,  and  it  is  a  case  which  I  see  my  learned  brother 
Wright  and  myself  argued  at  the  Bar.  That  was  a  case  in 
which  upon  the  election  of  a  councillor  for  one  of  the  wards  of 
the  borough  two  candidates  presented  themselves  ;  one  candidate 
was  unconnected  with  the  governing  body  of  the  borough,  and 
the  other  candidate  was  an  alderman  of  the  borough.  They  both 
went  to  the  poll  with  the  result  that  the  alderman  received  the 
majority  of  the  votes.  Objection  was  taken  before  the  returning 
officer  that  the  alderman  was  ineligible  because  he  had  already 
filled  the  office  of  alderman,  and  taking  that  view,  the  returning 
officer,  although  the  alderman  had  the  majority  ef  votes,  declared 
that  the  other  candidate  was  duly  elected.  Application  was 
then  made  to  the  Superior  Court  with  the  result  that  the  Court 
decided  that  the  returning  officer  had  exceeded  his  duty  in 
declaring  that  the  alderman  was  not  duly  elected,  stating  it  was 
the  duty  of  the  returning  officer  to  declare  the  person  elected 
who  had  the  majority  of  the  votes,  a  point  which  does  not  now 
arise.  That  question  having  been  cleared  away,  the  question 
was,  was  the  alderman  capable  of  serving  in  the  office  of 
councillor  ?  I  will  not  refer  to  the  judgment  of  the  earlier 
Courtj  but  the  argument  on  the  part  of  the  appellant^  represent* 
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ing  the  alderman,  was  this :  ''  If  it  exists  at  all " — ^that  is,  the        Rbs. 
incapacity — *^  it  mast  exist  because  the  two  offices  are  incom-  *• 

patiUe.     Cut  if  they  are,  the    assamption  of  the  second  office      (yiHms 
Yacates  tlie  first/^     That  was  the  argument.     In  giving  jndg-    (Jumon). 
ment  Lord  Esher,  M.B.,  after  stating  the  facts,  says  (18  Q.  B.        ttt: 

Div.,  at  p.  361) :  "  It  has  been  said  that  the  offices  are  incom-        ' 

patible,  and  tliat  two  incompatible  offices  cannot  be  held  by  the  Juities  of  th$ 
same  person  at  the  same  time.     The  latter  proposition  is  true  ^®*^r"^?*' 
with  respect  to  the  offices  of  alderman  and  councillor,  not  on  the  ^(^^  ^ 
ground  tliat  they  are  offices  of  profit,  but  on  the  ground  that  they    jusUeBt-^ 
are  so  incompatible  that  the  Legislature  cannot  have  intended    Praetuvng 
they   should    be   held    by  the  same   person  at  the   same  time.  344^35^'^^ 
What  is  the  consequence  of  this  doctrine  ?     A  long  series    of    «.  is,  s.  1 ; 
authorities  has  upheld  the  proposition  that  when  two  offices  are  ^^  #  57  y^^*- 
incompatible,  and  the  suggested  ineligibility  of  the  candidate    *'  ^^'  *'  ^^' 
for  one  of  them  only  arises  from  the  fact  that  it  is  incompatible 
with  the  office  he  already  holds,  he  is  not  thereby  prevented 
from  being  elected  to  the  second  office,  whether  it  be  superior 
in  rank  or  power  to  the  other  or  not.'*     Then  he  proceeds  to 
enlarge   upon  that  argument,  and  concludes  that  the  alderman 
by  the  fact  of    his  election  and  acceptance  of  the  position  of 
councillor  vacated  his    position    as  alderman,  although  in  the 
hierarchy  of  local  government  the  office  of  alderman  was  regarded 
as  a  superior  office.      It  seems  to  us  that  the  principle  of  that 
case  appUes  here.     We  think  that  by  his  acceptance  of  the  office 
of  mayor,  which  carried  with  it  the  consequence  of  his  becoming 
a    magistrate    for    the    county    of   Southampton,    the  position 
which  he  accepted,  and  in  which   he   acted,  had  the  effect  of 
vacating    the    position    he   held   as    clerk    to  the  magistrates. 
Therefore,  all  the  proceedings  of  the  magistrates  were  irregular 
in  continuing  him  in  that  position,  and  the  conduct  of  Alderman 
Druitt,  in  continuing  to  accept  the  salary  in  that  position  was 
irregular,  yet  we  think  he  was  not  incapacitated  from    acting 
as  a  magistrate^  and  that  the  conviction  was  therefore  valid,  and 
must  stand.      It  follows  that  the  rule  must  be  discharged,  but 
nnder  the  circumstances  it  will  be  without  costs. 

Rule  discharged  without  costs. 
Solicitors  for  the  applicant  for  the  rule,  Routh,  Stacey,  and 
Castle,  for  JBurt  and  Haviland,  Christchurch. 

Solicitors  for  the  respondents,  Lovell,  8on,  and  Pitfield,  for 
Druitt  and  Druitt,  Christchurch. 
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SOUTH-EASTERN  OmOUIT. 

Lewes  Assizes. 

(Before  Hawkins,  J.) 
Reg.  V,  HisTKD.  (tt) 

Evidence — Admission  obtained  by  quesiiona — No  caution  given — 
Persons  not  to  be  cross-examined — Laying  traps  for  prisoners. 

The  police  have  no  right  to  put  questions  tending  to  convict  him  to 
a  prisoner  in  custody  even  after  cautioning  him.  It  is  a  matter 
in  the  discretion  of  the  judge  to  admit  or  reject  the  answers  to 
such  questions,  and  the  latter  course  should  he  adopted  if  there  is 
any  reason  to  believe  that  a  trap  was  being  laid  for  the 
prisoner. 

Persons  about  to  be  taken  into  custody  should  not  be  cross-examinsd 
by  the  police. 

THIS  was  a  case  tried  before  Sir  Henry  Hawkins  at  Lewes,  at 
the  Summer  Assizes  in  1898. 

The  prisoner,  Jane  Elizabeth  Histed,  was  charged  with 
bigamy. 

Chambers,  Q.C.,  prosecuted,  and  at  the  request  of  the  jndge 
Harvey  Murphy  defended. 

The  evidence  against  the  prisoner  was  as  follows : 

The  Rev.  Thomas  Cabb,  vicar  of  Stockbury,  in  Kent,  produced 
his  register  of  marriages,  which  contained  an  entry  of  the 
marriage  of  one  Charles  Histed  to  Jane  Elizabeth  Allen  on  the 
4th  day  of  September,  1886.  He  failed  to  identify  either  of  the 
parties  as  the  parties  he  had  married,  and  it  appeared  by  the 
depositions  that  the  answer  the  witness  had  made  before  the 
committing  magistrates  was  this  :  '^  I  cannot  recognise  either  of 
the  parties  now.^'  Prior  to  giving  this  answer  he  had  been 
taken  by  the  police  to  the  police-station  to  look  at  the  prisoner. 

Leonard  Parker,  an  Eastbourne  detective,  said  that  on  the 
23rd  day  of  February  he  took  the  prisoner  into  custody  in  Kent. 
He  read  the  warrant  to  her.  She  corrected  the  date  of  the 
9th  day  of  September  which  appeared  on  the  warrant  to  the 
4th  day  of  September.  (This  statement  did  not  appear  in  the 
depositions.)  He  then  cautioned  her.  She  made  no  further 
reply,  and  he  took  her  to  Eastbourne.  On  the  following  day  (the 
24th  day  of  February)  the  prisoner  was  brought  before  the 
magistrates  and  remanded  till  the  4th  day  of  March.     On  that 

(a)  Reported  by  JoBif  E.  Raybn,  Esq.,  Barritter-at-Law. 
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dato  witness  went  to  the  polioe-station  with  the  last  witness^  and  Rm. 

took  Him  to  the  charge  room  to  see  the  prisoner,  who  was  called  ninso 

firom  the  cell.     Pointing  out  the  Rev.  Mr.  Cobb,  the  detective  ' 

6aid  to  tlie  woman^  ^'  Do  yon  know   this  gentleman  f  ^^     The  1898. 

tto&wer  wkich  appeared  upon  the   depositions  was  as  follows  :  pSJiL^ 

"Yes,  yoa  are  the   Mr.   Oobb   who  married  me   and  Charles  g^idmice— 

Hifited  at  Stockbnry  Church  on  the  4th  day  of  September,  1886.  Admi$9iot%i 

James  Bing  was  one  witness,  and  a  police-constable  was  there  obiaintdhy 

named  Reeves  or  Reed/'  ?!!^JS2JJf 

By  his  LoBBSHiP. — Q.  Did  you  caution  the  woman?    A.  No,  not  given. 
my  Lord.     Q.  What  was  the  object  of  the  question  ?    ^.  It  was 
simply  a  remark.     Q.  Do  you  really  mean  to  tell  me  that  ?    A. 


Murphy,  on  behalf  of  the  prisoner,  submitted  that  a  statement 
obtained  in  this  manner  was  not  admissible  evidence. 

Chambers  J  Q.C.  in  reply. 

Haweihs,  J. — ^I  shall  not  allow  this  question  to  be  put.  It  is 
a  matter  on  which  I  hold  a  strong  opinion.  No  one,  either 
policeman  or  anyone  else,  has  a  right  to  put  questions  to  a 
prisoner  for  the  purpose  of  entrapping  him  into  making  admis- 
sions. A  prisoner  must  be  fairly  dealt  with.  In  this  case  no 
caution  was  given  by  the  detective.  The  fact  was,  that  to  the 
knowledge  of  the  detective  there  was  no  evidence  of  identity 
against  the  prisoner.  Mr.  Cobb  failed  to  recognise  her,  and  so, 
by  a  trick,  he  endeavoured  to  set  the  case  on  its  legs  again  out 
of  her  own  mouth.  This  cannot  be  permitted.  In  my  opinion, 
when  a  prisoner  is  once  taken  into  custody,  a  policeman  should 
mtk  no  questions  at  all  without  administering  previously  the 
usual  caution. 

There  being  no  evidence  of  identity  prisoner  was  discharged. 

yctc^The  d«<nsioD8  in  the  cases  of  Beg.  t.  Gavin  (15  Oox  0.  0. 666)  end  Ritff.  r. 

Bracteabm  (17  Cox  C.  G.  628)  were  sabseqnently  brought  to  the  notice  of  the 

leemed  ittagp^  who  said :  **  I  entirely  agree  with  the  ruling  of  Smith,  J.  in  Rtg.  t. 

G^wku     Croes-^zamination  of  a  prisoner  by  a  policeman  should  not  be  permitted, 

aod  ID  nj  discretion  1  should  ezolnde  oTidence  obtained  in  that  way.**    Tlie  ease  I 

have  Joflt  tried  shows  ezaetiy  the  danger  of  allowing  such  eyidence  to  be  giren. 
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CROWN  CASES  RESERVED. 

Saturday,  March  b,  1898. 

(Before  Lord  Russsll,  C.J-j  Grantham^  Wright,  Bigham,  and 

Darling,  J  J.) 

Reg.  17.  Clemens,  (a) 

MaUcuma  dama^e-^Bemoving  obstruction — Asserting  puhUc  right 
— Doing  m/ore  damage  thcun  necessary — Malicious  Damage  Act, 
1861  (24  ^  25  Vict.  e.  97),  s.  51. 

A  structure  was  phiced  on  land  over  which  certain  rights  were 
claimed  on  behalf  of  the  pvhUc.  The  defendants  believing  that 
•  they  had  a  right  to  remove  the  structure,  and  that  it  was  neces- 
sary that  it  should  be  remxyved  in  order  that  the  rights  of  the 
puhUc  might  be  preserved,  destroyed  th^  structure. 

Held^  that  the  defendants  having  done  more  damage  to  the  structwre 
than  was  necessary  for  the  purpose  of  asserting  the  rights 
claimed,  were  properly  convicted  of  maliciously  damaging  the. 
structv/re. 

THIS  was  a  case  stated  for  the  opinion  of  the  Goort  by  the 
chairman  of  the  quarter  sessions  for  the  county  of  Uom- 
wall,  holden  at  Bodmin,  and  so  far  as  is  material,  was  as 
follows : 

At  the  Court  of  quarter  sessions  of  the  peace  for  the  county 
of  Cornwall,  holden  at  Bodmin,  on  Tuesday,  the  19th  day  of 
October,  1897,  Henry  Clemens,  sen.,  Edwin  Trebilcock,  Richard 
Hocking,  William  Matthews,  sen.,  William  Matthews,  jun., 
Charles  Chegwidden,  John  Stoman,  Stephen  Hoar,  James  Yeal, 
James  A.  Clemens,  Joseph  Pearce,  William  Cook,  George  Burt, 
William  Brown,  Charles  Hicks,  Joseph  Hicks,  Henry  Clemens, 
jun.,  William  Carrwick,  Reuben  Trethewy,  William  Stephens, 
and  Mark  Carn,  were  indicted  under  sect.  51  of  the  Malicious 
Damage  Act,  1861,  for  that  they  on  the  31st  day  of  August, 
1897,  at  the  parish  of  Newquay,  in  the  county  of  Cornwall, 
unlawfully  and  maliciously  did  commit  damage,  injury,  and 
spoil  to  and  upon  certain  personal  property  there  situate,  to  wit, 
and  upon  a  certain  wooden  structure  or  office,  the  property  of 
the  Headland  Hotel  Company  Limited,  the  damage,  injury,  and 
spoil  so  committed  being  to  an  amount  exceeding  5Z.,  to  wit,  to 
the  amount  of  141. ,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  Crown  and  dignily. 

(a)  Reported  by  A.  A.  Bbthunb,  Etq^  BwritUr-al-Law. 
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Eacts  were  proved  before  the  said  Coart  as  follows  :  Ra^. 

In   Angnst,    1897,   a  company   called  the   Headland   Hotel     cim««: 

Company  Limited,  haying  obtained  from  Mr.  Treffry^  the  o?nier        ^ 

of  the  soil,  a  lease  of  certain  land  at  Newquay,  in  the  coanty  of.       1898. 
Cornwall^  forming  a  portion  of  an  incloaare  called  Little  Fistral     j^vJTT 
Meadow,  had  began  to  excavate  for  the  foundations  of  an  hotel     imjtuy  ^ 
npon  the  said  land,  and  had  erected  thereon  a  wooden  bailding    prapwfy-- 
of  the  value  of  14Z.  for  an  office.  ObsirueHon 

On  the  81st  day  of  August,  1897,  a  large  number  of  persons,    j[|L2jJSf— 
among  whom  were  the  defendants,  assembled  in  a  public  place    Bemavaltf 
oaQed  the  CommerciaJ-square,  at  Newquay,  and,  headed  by  a  <>***'''^*on -n 
brass  band,  proceeded  to  Little  Fistral  Meadow,  fastened  a  rope  J^aUet^htL 
to  the  said  wooden  building,  pulled  it  over,  and  broke  it  up.  Uwnecesaary 
They  then  tied  the  rope  to  two  sides  of  the  said  wooden  bailding,    damag^ 
dragged  them  to  the  edg^  of  the  cliff>  and  threw  them  into  the  ^^  fj^  ^^' 
sea,  which  is  distant  120  yards  from  the  spot  where  the  said     ■     '  *     * 
wooden  building  had  been  erected.     They  then  returned,  tied 
the  rope  to  the  remaining  two  sides  of  the  said  wooden  building, 
dragged  them  to  the  cliff,  and  likewise  threw  them  into  the  sea. 
The  said  wooden  building  was  thereby  completely  destroyed. 

For  the  defence  evidence  was  given  to  the  following  effect : 

Until  about  sixty  years  ago  the  said  land   now  called  Little 

Kstral  Meadow  was  part  of  a  large .  extent  of  uninclosed  laaid 

called  Towan  Common,  and  the  inhabitants  of  Newquay  (which 

was  then  a  village  called  Towan  Blistra)  were  accustomed  to  dry 

and  mend  nets  on  the  said  land  known   as  Towan  Common, 

take  sand  therefrom,  cut  the  rushes  growing  thereon  for  fiiel, 

and  for  litter  for  cattle,  and  go  upon  the  said  land  for  purposes 

of  recreation.     About  sixty  years  ago  Mr.  Lomax,  who  was  or 

daimed  to  be  the  then  owner  of  the  soil,  inclosed  great  part  of  the 

«id  land,  including  that  part  which  is  now  and  hereinbefore 

called  Little  Fistral  Meadow.    At  the  time  of  the  inclosure  the 

inhabitants  of  Newquay  or  Towan  Blistra,. met  to  protest  against 

the  inclosure,  and  the  said  Mr.  Lomax  met  the  inhabitants,  and 

agreed  to  put  a  stile  in  the  eastern  hedge  of  the  inclosure  now 

called  Little  Fistral  Meadow,  at  the  point  marked  "  A  '^  on  the 

annexed  map,   for   the  purpose   of   giving  to   the   inhabitants 

access  to  the  land  within  the  said  inclosure.     The  inhabitants 

and   visitors  to   Newquay  have  been   accustomed  to   use  the 

stile  marked  '^  A/'  and  to  wander  at  pleasure  over  the   said 

inclosure. 

It  was  contended  on  behalf  of  the  defendants  that  they  were 
not  goilty  of  the  alleged  offence,  on  the  ground  that  the  acts 
done  by  them  had  been  done  in  good  faith  in  assertion  of  rights 
over  the  said  lands  which  they  believed  to  be  possessed  by  the 
inhabitants  of  Newquay. 

I  directed  the  jury  that  it  was  for  them  to  decide  upon  the 

evidence,  firsts'  whether  the  defendants  acted  bond  fide  in  the 

belief  that  they  were  within  their  rights,  and  were  removing  a 

building    which  interfered    with    thdr    rights;    and    secondly, 

C       M 
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whether  they  did  exoesftve  damage^  aod  directed  them  to  ooii'- 
Gimaf       sider,  first,  whether  or  not  in  removing  the  bailding  the  defen^ 

dants  thought  they  were  acting  in  the  protection  of  a  right,  Bnch 

18^8.       a  right  being  known  to  the  law,  and  if  they  answered  tiiaJb 

— T        anestion  in  the  affirmative,  to  say,  secondly,  whether  in  removing 

iir^uty  to     ^^  building  the  defendants  did  damage  which  was  excessive  or 

prvp^rty-^    greater  than  they  were  bound  to  do  in  removing  the  alleged 

ObMtrwtifm  obstruction.       A    copy    of   my    observations    to    the    jury    is- 

Mgh^^    annexed,  (a)     I  directed  the  jury  that  if  they  found  that  the^ 

JEamovai  of  defendants  acted  in  the  exercise  of  what  they  believed  to  be  a 

9haiructum  —  right  to  remove  an  obstruction,  but  did  more  than  was  neces- 

^i^^^ti,  sary  for  removing  an  obstruction,  or  greater  damage  than  they^ 

tktnecetiary   Were  bouud  to  do  for  the  purpose,  they  ought  to  find  the  defien- 

dammge-       dants  guilty. 

^  97^^  si'*'  ^®  J^^y  returned  a  general  verdict  of  guilty,  but  in  answer  to- 
'  '  '  questions  which  I  put  to  them  at  the  request  of  the  defendants 
advocate,  they  stated  that  they  believed  the  defendants  acted  in. 
the  belief  that  they  were  entitled  to  remove  the  buildings,  but 
that  the  defendants  did  more  damage  than  was  necessary  to  be 
done  in  asserting  the  alleged  right. 

The  question  for  the  consideration  of  the  Court  was,  whether 
the  chairman's  direction  to  the  jury  was  right. 

Duke  for  the  defendants. — The  rights  which  the  defendants 
claimed,  and  which  they  desired  to  assert,  a  right  of  access  for 
the  inhabitants  of  Newquay  for  the  purpose  of  recreation,  and  a^ 
right  to  have  the  premises  kept  in  such  a  condition  as  to  be 
available  for  the  drying  of  fishing  nets,  were  rights  which  could, 
exist  in  law.  The  defendants  could  therefore  justify  their  action 
if  what  they  did  was  done  in  good  faith  for  the  purpose  of 
vindicating  such  rights.  What  they  did  was  necessary,  for  they 
could  not  have  removed  the  structure  to  other  land  without  com- 
mitting a  trespass  on  such  land,  and  they  were  therefore  obliged, 
to  throw  it  into  the  sea.  The  chairman  was  wrong  in  his  direc- 
tion to  the  jury,  be<;ause  at  the  time  when  the  Malicious 
Damage  Act,  1861  (24  &  25  Vict.  c.  98)  became  law,  the 
'^  revengeful  mind ''  was  essential  to  the  legal  conception  of 
malice  :  (Blackstone's  Commentaries,  21st  edit.,  vol.  4,  p.  222n.  > 
Ipiast's  Pleas  of  the  Crown,  vol.  2,  1046.)  In  an  action  for  tres- 
pass for  pulling  down  a  house  which  obstructed  a  right  of 
common,  the  Court  considered  that  the  defendant  might  have- 

(a)  A  tnngcript  of  a  shorthand  note  of  the  chairman's  samming  up  was  appended 
to  the  case.  The  chairman  is  there  reported  to  have  said :  ^*  Blackburn,  J.  in  a  case- 
says,  *  When  a  person  wilfully  does  an  act  to  the  injury  of  another,  without  lawful 
cause,  the  act  is  malicious/  If  you  come  to  the  conclusion  that  the  defendants  did 
this  act  to  the  injury  of  another  party,  the  hotel  company,  without  proper  cause,  the- 
indictment  will  be  satisfied  as  far  as  the  word  malicious  is  concerned.*'  The  chairman 
probably  referred  to  the  dictum  of  Blackburn,  J.  (reported  in  Btg.  ▼.  Wetrdj  L.  Rep. 
1  C.  C.  at  p.  360).  In  that  case  the  passage  in  the  judgment  of  LitUedale,  J.  in 
AfcPherson  y.  Danith  (10  B.  &  0.  272),  **  malice  in  its  legal  sense  denotes  a  wrongful 
set  done  intentionally  without  just  cause  or  excuse,*'  haying  been  cited  in  argument,. 
Blackburn,  J.  obiter^  *'  I  have  always  thought  a  man  acts  maliciously  when  he  wilfully 
does  that  which  he  knows  will  injure  another  in  person  or  property." 
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jofltified  polling  down  the  house^  if  no  person  had  been  therein        Rw. 
«t  the  time  :   (Perry  v.  Mtzhowe,  8  Q.  B.  at  p.  776.)  Clk^b 

Budcnill,  Q.C.  and   W.  T.  Lawrance,  for  the  Crown,  were  not        

43«Ued  upon.  I9$s, 

Lord  BtjsselL;^  C.J. — ^We  are  called  upon  to  express  our  opinion    j^  T77 
as  to  the   conviotion  of   certain   persons    indicted    under  the     ^'u^  to 
Ualicioos  Damage  Act,  1861  (24  &  25  Yict.  c.  97),  sect.  -51  of   property— 
which  proyides  that  whosoever  shall  nnlawfnlly  and  malicioosly  ^'^JJ^JJJ** 
^commit  any  damage,  injury,  or  spoil  to   or  upon  any  real  or    j^igjj^^ 
personal  property  whatsoever,   either  of  a   public  or    private    lUmoval^ 
nature,  the  damage,  injury  or  spoil  being  to  an  amount  exceeding  ohHrmtian  — 
hi,,  shall  be  guilty  of  a  misdemeanor.      The  facts  stated  in  the  J^M^f^!^!^ 
case,  show  that  the  soil  of  this  meadow,  known  as  Little  Fistral   Unn§c§9Mry 
Meadow,  was  vested  in  one  Lomax,  but  that  certain  public  rights     dama§^ 
were  cliumed  over  it.      These  rights  are  stated  in  the  case  to  ^^  iJ^  ^^ 
be  a  right  to  go  upon  the  meadow  to  dry  and  mend  nets  thereon,     *     *  -     • 
to  take  sand  therefrom,  to  cut  the    rushes  growing  thereon  for 
fuel  and  for  litter  for    cattle  and  to  go  upon  the  land  for  the 
purposes  of  recreation.     I  pause  here  to  point  out  the  confusion 
which   exists   in   the  case.      Some  of   these  rights  are  profits 
i  prendre,  and  not  rights  capable  of  being   held  by  the  whole 
communi^,  such  as  the  right  to  dry  nets,  or  to  go  upon  the  land 
for  the  purposes  of  recreation.     We  are  not  told  in  the  assertion 
of  which  of  these  rights  were  the  acts  done ;  neither  is  it  stated 
who  the  defendants  were,  whether  inhabitants  of  Newquay  or 
not.     As  to  these  questions  the  Court  is  left  in  the  dark;  but    ' 
it  must  be  assumed  for  the  purpose  of  the  case  that  the  defen- 
dants went  on  to    the  land    in  the  assertion    of  some   right. 
The  evidence  was  that  on  this  land  there  was  a  structure,  inten- 
ded to  be  ancillary  to  a  larger  to  be  subsequently  erected.     The 
defendants  in  the  assertion  of  a  right,  what  right  is  not  stated, 
acted  in  the  manner  thus  stated  in  the  case :  they  *^  on  the  31st 
day  of  August,  1897,  assembled  in  a  public  place  called  the  Com- 
mercial-square   at   Newquay,    and,    headed  by   a  brass  band, 
proceeded  to  Little  Fistral  Meadow,  fastened  a  rope  to  the  said 
wooden  building,  pulled  it  over  and  broke  it  up.     They  then  tied 
the  rope  to  two  siaes  of  the  said  wooden  building,  dragged  them 
to  the  edge  of  the   clifF,   and  threw  them  into  the  sea,  which  is 
distant  120  yards  from  the  spot  where  the  said  wooden  building 
had  been  erected.     They  then  returned,  tied  the  rope  to  the 
remaining  two  sides  of  the  said  wooden  building,  dragged  them 
to  the  cliff,  and  likewise  threw  them  into    the  sea.     The  said 
wooden   building  was  thereby  completely  destroyed."    It  was 
not  denied  by  the  learned  counsel  for  the  defendants,  who  has 
said  all  that  could  be  said,  that  there  was  not  ample  evidence  on 
which  the  jury  might  have   found  them  guilty,  and,  although  I 
do  not  think  that  the  summing  up  was  in  language  quite  accu- 
rate, it  is  in  substance  this  :  '^  Did  the  defendants  go  upon  the 
land  in  the  assertion  of  a  right  f     Did  they,  when  they  were 
upon  the  land  do  more  damage  than  was  necessary  to  vindicate 


S2  CRIMINAL  LAW  dA^E»i 

Rm.        that  right  ? ''     That  would  have  been  precisely  accurate.     The 
--J^^       chairman  then  directed  the  jury  as  to  the  meaning  of  malice, 

"  when  a  person   wilfully  does  an  act  to  the  injury  of  another 

1898.        without  lawful  cause^  the  act  is  malicious.''     He  finally  asked  the 

"TTT        jury  to  answer  two  questions  :    first,  whether   in   removing  the 

injury  to     building  the  defendants  thought  that  they  were  acting   in  the 

property—-    protection  of  a  right  known  to  the  law ;  and,  secondly,  whether 

^'^u^^  in  removing  the  building  they  did  more  damage  than  they  might 

Mghvmy—    prop©rly   do.      On   this   the  jury  found   the  defendants  guilty 

Removal  of    ''with  extenuating    circumstances.''       Upon  that  the  learned 

obgtrrution  —  gentleman  who  appeared  for  the  defendants  asked  that  further 

w^u^figl^  questions  be  put  to  the  jury,  which  they  answered  to  the  efiect 

Un/Mctaar^  that  the  defendants  had  acted  under  the  belief  that  they  were 

dMnage--     right  in  removing  the  building ;    but  that  they  had  done  more 

^  97^*  ^*   damage  thfen  was  necessary  to  be  done  in  order  to  assert  their  right 

by  destroying  the  building  and  throwing  it  over  the  cliff.     I 

think,  therefore,   on  the  whole,  that  justice  has  been  done,  and 

that  the  charge  of  the  chairman  was  right.      Substantially  it  did 

convey  to  the  jury  all  that  it  was  necessary  that  they  should 

know  in  order  to  enable  them  to  find  a  verdict. 

Gbantsam,  Wright,  Bigham,  and  Dabling,  JJ.  concurred. 

Coniriction  affirmed. 
Solicitor  for  the  appellants,  Arthur  Wheeler. 
Solicitors  for  the  prosecution,  Graham  and  Oraham. 
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Friday,  March  18,  1898. 

(Before  Weight  and  Daeling,  JJ.) 

ScHWEBZERHOF  (app.)  V.  WiLKiNs  (resp.).  (a) 

Factory  and  workshop— Underground  bakehouse — Use  at  com-- 
mencement  of  Act — Factory  and  Workshop  Act,  1895  (58  ^  59 
Vict.  c.  37),  ss.  27  (3),  55. 

By  sect.  27  (3)  of  the  Factory  and  Workshop  Act,  1895,  "  A  place 
underground  sfiall  not  be  used  as  a  bakehouse  unless  it  is  so 
'   used  at  the  commencement  of  this  Act^^  and 

(a)  Reported  bj  W.  db  B.  Hbsbebt,  Esq.,  BarriBter-at-Law. 
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By  sect,  55,  ''  This  Act  shall  come  into  operation  on  the  first  day  Sonwinuapi 

of  January,  1896/'  °^*- 

Certain  premises  were  fitted  up  as  an  undergrovmd  bakehouse  in  wilkimb. 
1879.     They  were  so  occupied  down  to  October,  1895.     They        — - 
were  then  repaired,  and  while  such  work  was  in  progress  they        ^f^' 

were   advertised   as  to   let.     They  were   let   to   the   appellant  Factory  and 

Schwerzerhof  m   February,    1896,    who    was   summoned   for  Workshop 

keeping  a  bakehouse  in  contravention  of  the  Act.  n^^^^!^^!^ 

The  magistrate  held  that  the  premises  were  not  being  used  as  a  hakehow^ 

bakehouse  at  the  date  of  the   commencement  of  the  Act,  and  Use  at  com- 

fined  the  appellant.  mene^nt  o/ 

Held  {allowing  the  appeal),  that  the  bakehouse  was  in  use  at  such  ^^^  ^  ^^^ 

date,  and  was  entitled  to  the  exemption.  ss,  27  (3),  5$. 

/^ASE  stated. 

At  the  South- Western  Police-court  a  complaint  was  preferred 
by  William  Marcus"  Wilkins,  the  respondent,  on  behalf  of  the 
Testry  of  the  parish  of  St.  Mary,  Battersea  (the  sanitary  authority 
for  the  district,  and  hereinafter  called  the  respondents)  against 
the  appellant  for  that  he  on  the  15th  day  of  October,  1897,  in 
the  parish  of  St.  Mary,  Battersea,  and  within  the  district  of  the 
respondents,  he  being  the  occupier  of  a  factory  or  workshop,  to 
wit,  an  underground  bakehouse,  being  part  of  the  premises,  72a, 
Winstanley-road,  had  failed  to  keep  the  same  in  conformity  with 
the  statute  in  that  case  made  and  provided,  which  complaint  was 
heard  on  the  27th  day  of  October,  1897,  when  the  magistrate 
convicted  and  fined  the  appellant. 

Go  the  hearing  of  the  information  the  following  facts  were 
proved  or  admitted : 

The  premises  72a,  Winstanley-road,  are  held  under  a  ninety •r 
nine  years  lease,  and  the  leasehold  interest  therein  was  bought 
by  the  late  Mr.  Thomas  Foster  and  his  wife,  who  is  interested 
under  his  will,  and  is  entitled  to  the  income  arising  out  of  such 
property. 

An  underground  part  of  the  premises  was  fitted  up  as  a  bake- 
house about  the  year  1879.  The  premises  were  occupied  by  a 
baker  for  fourteen  years  down  to  Christmas,  1894,  and  during  his 
tenancy  he  used  the  bakehouse  for  the  purposes  of  his  business 
until  he  left  the  premises  in  October,  1895.  Mrs.  Foster  then 
had  the  premises  put  into  repair  at  a  cost  of  about  lOOZ.,  the  work 
being  completed  by  about  Christmas,  1895. 

Whilst  such  work  was  in  progress  there  were  exhibited  in  the 
windows  of  the  premises  posters  stating  that  the  premises 
(described  in  the  posters  as  "  These  commanding  bakers'  pre- 
mises'')  were  to  let,  and  that  there  was  a  good  oven  on  the 
premises. 

Mrs.  Foster,  when  having  the  repairs  done,  also  had  the  bake- 
house, and  the  oven  which  was  in  it,  put  in  repair. 

The  premises  were  not  let  until  February,  1896,  when  the 
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SoirwBatzBB.  appellant  entered  into  possession^  and  the  appellant^  who  is  a 
^^''        baker^  on  taking  possession  commenced  to  use  the  bakehouse  for 
Wi&KDrB.      ^^®  purposes  of  his  business  and  so  used  it  on  the  15th  day  of 
—       October,  1897. 

1897.  Ojj  ^1^0  pajt  of  the  appellant  it  was  contended  that  the  Factory 

Factory  cmd  ^^^  Workshop  Act,  1895,  was  passed  to  prevent  the  erection 

Workihop    of  any  underground  bakehouses   on  and  after  the  1st  day  of 

■^^^®^*-~  January,  1896,  and  that  it  was  not  intended  to  abolish  under- 

6rfjJ5Stu«^  ground  bakehouses  existing  before  and  on  that  date  when  the 

Vie  at  ecm-  Act  came  into  operation.     Further,  that  the  premises  were  in  use 

mencemeni  of  within  the  meaning  of  the  Act,  and  that  the  mere,  perhaps  tech- 

Victe  37     'lical,  temporary  cessation  of  the  business  for  the  short  period 

M.  27  (8),  55.  prior  to  and  after  the  1st  day  of  January,  1896,  the  date  when 

the  Act  came  into  operation,  did  not  affect  or  change  the  status 

of  the  premises,  and  that  they  were  in  use  on  the  1st  day  of 

January,  1896,  within  the  meaning  of  the  Act,  and  that  therefore 

no  contravention  of  the  Act  had  taken  place. 

On  the  part  of  the  respondent  it  was  contended  that  the  bake- 
house was  a  place  underground,  and  that  it  was  not  used  as  a 
bakehouse  at  the  commencement  of  the  Factory  and  Workshop 
Act,  1895  (58  &  59  Vict.  c.  87),  and  that  the  bakehouse  must 
therefore  be  deemed  to  be  a  workshop  and  kept  in  accordance 
with  the  Factory  and  Workshop  Act,  l896. 

The  magistrate  was  of  opinion  that  the  bakehouse  was  a  place 
underground,  and  there  having  been  an  actual  cessation  of 
business  between  October,  1895,  and  February,  1896,  the  date 
when  the  tenancy  of  Mr.  Davey  came  to  an  end,  and  the  date 
when  the  tenancy  of  the  appellant  commenced,  came  to  the  con- 
clusion that  the  premises  were  not  in  fact  being  used  as  a  bake- 
house at  the  date  when  the  Act  came  into  operation,  unless  in 
point  of  law  it  could  be  held  that  the  mere  existence  of  the  place 
as  a  bakehouse  on  the  1st  day  of  January,  1896,  was  sufficient  to 
exclude  it  from  the  operation  of  the  Act. 

By  the  Factory  and  Workshop  Act,  1 895  (58  &  59  Vict,  c.  37), 
8.  27  (3)  : 

A  place  undergronnd  shall  not  be  nsed  as  a  bakehouse  miless  it  is  so  used  at  the 
commenoement  of  this  Act,  and  if  any  place  is  so  nsed  in  contrayention  of  this  Act 
it  shaU  be  deemed  to  be  a  workshop  not  kept  in  conformity  with  the  principal  Act. 

And  by  sect.  55 : 

This  Act  shall  come  into  operation  on  the  first  day  of  January  one  thousand  eight 
hundred  and  ninety-six. 

/.  Walton,  Q.C.  and  Hume  Williams  for  the  appellant. 

Bray,  Q.C.  and  Earle  for  the  respondent. 

Weight,  J. — Mr.  Earle  has  put  his  points  with  the  greatest 
clearness.  He  is  right  to  this  extent  that  this  case  turns  partly 
on  the  facts.  However,  the  learned  magistrate  means  to  submit 
a  point  of  law  to  us.  There  might  be  a  case  where  the  facts  are 
so  different  that  we  might  have  to  take  a  different  view  of  the 
law.    [His  Lordship  then  stated  the  facts  and  continued :]    There 
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-was  in  this  case  no  interruption  of  the  use  of  these  premises  as  a  Scawsun. 
bakehouse.     One  tenant  going  oat  and  another  coming  in  does        "^' 
not  stop  them  being  used  as  a  bakehonse.     This  bakehouse  is     wn.niiB. 

•entitled  to  the  exemption  conferred  by  the  Act.  

Dasltsq,  J. — I  am  of  the  same  opinion.    There  was  a  user^        ^^^- 

not  perhaps  by  the  tenant^  but  by  the  landlord.     He  was  trying  ^^tory  and 
io  let  it  as  a  bakehouse.  W^hshop 

Appeal  allowed.  n^f!!^^ 

Solicitor  for  the  appellant^  /.  Othen,  jun.  h^$}Sm§ 

Solicitors  for  the  respondents^  Young  and  Sons.  Use  at  eom- 

fMneementof 
Aet-^SS  #  59 

Viet  e.  87, 
$B.  27  (8),  55. 
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March  28  and  29. 

(Before  Lord  Bussell^  G.J.  and  Mathew^  J.) 

Bbownscohbe  v.  Johnson,  [a) 

Local  government  —  County  Council  —  Bye-lavh^VaUdity'^Oood 
rule  and  government — Music  in  streets — No  annoyance^^l  ^  52 
Vict,  c.  41,  s.  16. 

IPhe  K,  Cownty  Council,  under  sect,  16  of  the  Local  Ghvemment 
Act,  1888,  made  a  hye-law  a^  follows :  ^*No  person  shall  sound 
or  play  upon  any  musical  or  noisy  instrument,  or  sing  in  any 
public  place  or  highway,  within  fifty  yards  of  any  dwelling- 
house,  after  being  required  by  any  constable  or  by  an  inmate  of 
such  house  personally  or  by  his  or  her  servant  to  desist. 

Seld  (dissentiente  Mathew,  J.),  that  the  bye-law  was  not  invalid 
or  ultra  vires. 

THIS  was  a  case  stated  by  justices  of  the  peace  for  the  county 
of  Kent. 
Johnson,  a  superintendent  of  police,  the  respondent,  preferred 
«n  information  against  the  appellant,  Walter  Brownscombe,  for 
that  he,  on  Sunday,  the  17th  day  of  October,  1897,  in  the  parish 
of  Leeds,  in  £ent,  did  sing  in  a  certain  highway  within  fifty 
yards  of  a  dwelling-house,  after  being  required  by  a  constable  of 
the  said  county  to  desist,  contrary  to  a  bye-law  made  by  the 
Kent  County  Council  under  sect.  16  of  the  Local  Ooyemment 
Act,  1888. 

(a)  Reported  by  W.  db  B.  Hbrbbbt,  Esq.,  Barri8t«r-At*Law. 
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Bbownboombb      The  jnstices  convicted  the  appellant^  and  fined  him  40«. 

,   ••  The  bve-law  under  which  the  information  was  preferred  was  as^ 
Johnson,      i.  n  '' 
^        follows : 

1898.  4,  ^0  penon  shall  Bound  or  play  upon  any  musical  or  noisy  instrument,  or  sing  in 

any  publio  place   or  highway,  within  fifty  yards  of  any  dwelling-house,  after  being 

Local  govern*  required  by  any  constable  or  by  an  inmate  of  such  house  personsily  or  by  his  or  her 
ment —        servant  to  desist. 
Cou/nty 

CounoO—        It  was  proved  to  the  satisfaction  of  the  justices  at  the  hearingj^ 

Validi^^    that  the  appellant  was  conducting  an  open-air  religious  service 

Good  nUe  and  at  about  5.45  p.m.^  and  with  others  congregated  within  fifty  yards 

govemmmt—  of  a  dwelling-house^  and  commenced  to  sing  a  hymn,  in  which 

^ti^ts^    those  with  him  joined. 
51  f  52  Viet.      After  singing  two  or  three  lines  of  the  hymn  he  was  requested 
c.  41,8. 16.    by  a  constable  to  desist^  but  he  continued  singing. 

It  was  proved  that  the  singing  of  the  appellant  and  those  with 
him  was  an  annoyance  to  the  occupier  of  the  house^  but  he  had 
not  personally  requested  the  appellant  to  desist  on  the  day  in 
question,  although  he  had  complained  to  the  police  about  it  on 
previous  occasions. 

It  was  contended  on  the  part  of  the  appellant  that  the  bye-law 
was  invalid  on  the  grounds  (a)  that  it  was  unreasonable ;  (b) 
that  it  was  not  limited  to  cases  of  persons  playing  noisy  instru- 
ments or  singing  to  the  annoyance  of  residents  or  passengers ;, 
(c)  that  it  created  a  new  offence,  and  was  repugnant  to  the  general 
law  of  the  land. 

The  justices  were  of  opinion  that  the  bye-law  was  good,  and 
convicted  the  appellant.     , 

Bobson,  Q.C.  and  Hohler  for  the  appellant. 

Dickensy  Q.C.  and  A.  Gill  for  the  respondent. 

March  29. — ^Lord  Bussell,  C.J. — In  the  judgment  that  I  am 
about  to  pronounce  in  favour  of  the  bye-law  I  cannot  but  distrust 
myself  when  I  know  that  my  brother  Matbew  differs  from  me ; 
and  I  know,  further,  that  on  the  decided  cases,  although  they  are 
distinguishable  in  their  facts,  yet  I  do  not  lose  sight  that  there 
is  a  current  of  expression  of  opinion  which  seems  to  point  to  a 
different  conclusion  to  that  at  which  I  have  arrived.  But,  having 
arrived  at  such  an  opinion,  I  feel  bound  to  express  my  con- 
clusions, and  that  all  the  more  because,  there  being  no  appeal  in 
these  cases,  there  has  been  no  opportunity  of  having  the  judg- 
ments tested  in  the  Court  of  Appeal.  We  are  called  upon  to* 
deter^nine  whether  this  bye-law  is  valid  or  not.  Now,  what  is  a 
bye-law  ?  .  It  is  an  ordinance  by  some  authority  under  statutory 
powers,  and  it  necessarily  involves  the  forbidding  of  something: 
by  that  authority  otherwise  lawful,  and  which  in  the  absence  oi 
such  a  bye-law  persons  are  at  liberty  to  do.  In  other  words,  it 
places  a  restriction  on  the  otherwise  legal  liberty  of  action  by. 
individuals.  If  the  bye-law  is  made  validly  under  this  statutory 
authority  it  acquires  the  force  of  law  within  the  sphere  of  its 
legal  operation.  Now,  we  have  to  deal  with  an  authorised  bye^- 
law  in  this  case,  and  it  is  important  to  follow  the  genesis  of  the 
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bye-law  in  question.     The  authority  to  make  it  is  derived  from  Biowhboombb 
two  statutes   of  1882  and  1888.     The  Municipal  Corporations     j^^^j, 

Act  of  1882  contains  provisions  enabling  municipal  corporations        : 

to  make  bye-laws.     In  1888,  when  the  powers  of  representative        1898. 
local  government  were  extended  to  the  new  authorities  made  by  ,     ' 
the  Liocal  Government  Act  of  that  year,  the  powers  of  making      fn§nt— 
bye-laws  'were  given  by  sect.  16  of  that  Act.     Now,  that  section      OowUy 
IB  as  follows  :  '*  A  county  council  shall  have  the  same  power  of    p*^^*?f**3 
making  bye-laws  in  relation  to  their  county,  or  to  any  specified    valiMUf-- 
part  or  piurts  thereof,  as  the  council  of  a  borough  have  of  making  OoodruU  and 
bye-laws  in  relation  to  their  borough  nnder  section  twenty-three  gov^mmeni-^ 
of  the  Municipal  Corporation  Act,  1882,  and  section  one  hundred      g^^ta^ 
and  eighty-seven  of  the  Public  Health  Act,  1875,  shall  apply  to  51  f  52  Vict. 
such  bye-laws.'*     Now,   that    section    refers   to    two   statutes,    «•  4i»  *•  16. 
namely,  the  Municipal  Corporations  Act,  1882,  and  the  Public 
Health  Act,  1875,  and  it  becomes  important  to  look  carefully  at 
the  provisions  of  both  those  Acts  with  regard  to  the  powers  of 
mabng  bye-laws.     By  sect.  182  of  the  Public  Health  Act,  1875, 
it  is  enacted  that:  ''All  bye-laws  made  by  a  local  authority 
under  and  for  the  purposes  of  this  Act  shall  be  under  their 
common  seal ;  and  any  such  bye-law  may  be  altered  or  repealed 
by  a  subsequent  bye-law  made  pursuant  to  the  provisions  of  this 
Act,  provided  that  no  bye-law  made  under  this  Act  by  a  local 
authority  shall  be  of  any  effect  if  repugnant   to   the   laws   of 
England  or  to  the  provisions  of  this  Act.**     And  by  sect.  184  : 
''  Bye-laws  made  by  a  local  authority  under  this  Act  or  for  pur- 
poses the  same  as  or  similar  to  those  of  this  Act  under  any  local 
Act,   shall  not  take  effect  unless  and  until   they  have   been 
submitted  to  and  confirmed  by  the  Local  Government  Board, 
which  Board  is  hereby  empowered  to  allow  or  disallow  the  same 
as  it  may  think  proper ;  nor  shall  any  such  bye-laws  be  confirmed 
unless  notice  of  intention  to  apply  for  confirmation  of  the  same 
has  been  given  in  one  or  more  of  the  local  newspapers  circulated 
within  the  district  to  which  such  bye-law  relates  one  month  at 
least  before  the  making  of  such  application,  and  unless  for  one 
month  at  least  before  any  such  application  a  copy  of  the  proposed 
bye-laws  has  been  kept  at  the  office  of  the  local  authority,  and 
has  been  open  during  office  hours  thereat  to  the  inspection  of  the 
ratepayers  of  the  district  to  which  such  bye-laws  relate  without 
fee  or  reward.     The  clerk  of  the  local  authority  shall,  on  the 
application  of  any  such  ratepayer,  furnish  him  with  a  copy  of 
such  proposed  bye-laws  or  any  part  thereof  on  payment  of  six- 

E3noe  for  every  hundred  words  contained  in  such  copy.  A  bye- 
w  required  to  be  confirmed  by  the  Local  Government  Board 
shall  not  require  confirmation,  allowance,  or  approval  by  any 
other  authority.  Now,  as  to  bye-laws  made  under  the  Municipal 
Corporations  Act,  1882,  we  find  by  sect.  23  that  '^  the  council 
may  from  time  to  time  make  such  bye-laws  as  to  them  seem  meet 
for  the  good  rule  and  government  of  the  borough  and  for  the 
prevention  and  suppression  of  nuisances  not  already  punishable 
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Bbownkombb  in  a  sammary  manner  by  virtue  of  any  Act  in  force  throughoat 

^    *-  the  borough^  and  may  thereby  appoint  such  fines^  not  exceeding 

,^^^ '      in  any  case  five  pounds^  as  they  deem  necessary  for  the  preven- 

1898.        tion  and  suppression  of  offences  against  the  same.     Such  a  bye- 

—        law  shall  not  be  made  unless  at  least  two-thirds  of  the  whole 

co^oMm.  jjmj^|jg|.  Qf  ^jjQ  council  are  present.     Such  a  bye-law  shall  not 

Oownty  come  into  force  until  the  expiration  of  forty  days  after  a  copy 
C^««»^^--  thereof  has  been  fixed  on  the  town  hall.  Such  a  bye-law  shall 
FaUeUttf—  ^^*  come  into  force  until  the  expiration  of  forty  days  after  a  copy 
^hod  rule  amd  thereof,  sealed  with  the  corporate  seal^  has  been  sent  to  the 
ifovernmetU-'  Secretary  of  State;  and  if  within  those  forty  days  the  Queen^ 
^^JJ^^  with  the  advice  of  her  Privy  Council^  disallows  the  bye-law  or 
^1  f  52  Viet.  P<urt  thereof^  the  bye-law  or  part  disallowed  shall  not  come  into 
e.  41, 8, 16.  force  ;  but  it  shall  be  lawful  for  the  Queen  at  any  time  within 
those  forty  days  to  enlarge  the  time  within  which  the  bye-law 
shall  not  come  into  force^  and  in  that  case  the  bye-law  shall  not 
come  into  force  until  after  the  expiration  of  that  enlarged  time.'' 
Those^  therefore,  are  the  powers  for  making  the  bye-law  in  this 
case^  which  has  been  made  by  the  authoritv  of  the  County 
Council  of  Kent.  What  now  do  we  find  ?  We  find  that  Parlia- 
ment has  seen  fit  to  delegate  to  a  popular  representative  body^ 
the  county  council,  the  power  of  exercising  its  own  judgment  as 
to  the  orders  and  rules  which  concern  them  in  being  proper  for 
the  good  rule  and  government  of  the  county.  There  are  plenty 
of  safeguards  against  the  bye-laws  exceeding  their  powers^ 
namely^  the  publication^  the  sealed  copy  to  the  Secretary  of 
State^  the  forty  days  suspension  or  for  a  lurther  time,  and  there 
may  be  a  disallowance  of  the  bye-laws  either  wholly  or  in  part. 
These  bye-laws  are  not  like  the  laws  of  the  Modes  and  Persians^ 
but^  if  they  are  shown  to  work  hardly,  there  is  the  power  in  the 
authority  to  alter  and  amend.  I  have  thought  it  right  to  be 
emphatic  about  this,  for,  in  the  great  body  of  cases  cited,  they 
are  not  bye-laws  of  a  representative  body,  but  for  the  most  part 
consist  of  bye-laws  made  by  private  companies,  and  it  is 
necessary  in  those  cases  that  the  Courts  should  jealously  guard 
the  rights  of  the  public.  But  it  seems  to  me  that,  in  the 
case  of  such  a  public  representative  body  as  1  have  described, 
that  their  bye-laws  should  be  approached  differently,  and 
should  be  supported  if  it  is  possible  to  do  so,  and  one  should  not 
seek  to  defeat  them  because  of  fantastic  suggestions  as  to  how 
they  might  become  unreasonable.  A  reasonable  common-sense 
view  should  be  taken  of  the  bye-law,  and  it  is  necessary  to 
consider  the  body  to  whom  the  power  is  intrusted,  and  the 
object  of  giving  the  power.  The  intention  was  to  give  a  wide 
judgment  to  people  in  the  district  who  were  elected  as  represen- 
tatives to  make  regulations  for  better  government.  What  are 
the  attributes  of  the  judges  of  the  High  Court  that  they  should 
know  better  than  persons  in  the  district,  to  whom  Parliament 
has  given  the  power  of  making  bye-laws,  what  is  wanted  for  the 
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good  rule  and  g^oyemment  of  the  district  ?     They  might  perhaps  BaowNBooMwi: 
have  to  pronounce  against  a  bye-law  that  was  unjust  or  impartial,     j^hoton 

for  that  vroold  be  certainly  an  unreasonable  one^  and  therefore         ' 

uUra  vires^  and  the  Court  would  have  in  such  a  case  to  intervene.       1898. 
I  now  come  to  the  bye-law.     [His  Lordship  read  it,  and  con-  xxHjoTTwfm- 
tinued  :^     The  first  criticism  on  it  by  those  assailing  it  is  that  it      meni— 
might  apply   to   a  person   singing  who   was   not   creating   an       Chunty 
annoyance,  and  that  the  bye-law  ought  to  express  that  the  act    d*'"'^^*!! 
was  done  to  the   annoyance  of  someone.     If  so^  the  question    vaUdfUy— 
arises.  Who  was  to  decide  whether  an  annoyance  has  in  fact  or  Qood  rule  and 
could  have   taken   place?     Would  it   depend  on   the   varying S'^*^!*'?*"* "" 
opinion  of  a  magistrate,  or  of  a  policeman,  or  of  the  man  said  to     stro§td 
be  annoyed  ?      These  things  are  matters  of  taste.     A  second  51  f  52  V%ct.. 
criticism  is   that,   under    this    bye-law,   power   is   given  to   a  ^-  ^1»  »•  l^- 

f:>Iiceman  to  say  whether  singing  should  be  allowed  or  not. 
ancy  sketches  have  been  given  of  the  conduct  of  capricious 
policemen  driving  away  persons  making  music  of  a  desirable 
character  appreciated  by  persons  in  the  neighbourhood;  but 
that  does  not  impress  me  much.  A  policeman  is  not  a  person 
acting  without  any  control,  and,  if  he  disturbed  music  contrary 
to  the  wishes  of  the  residents  in  the  locality,  he  would  probably 
hear  of  it  from  his  superiors.  The  facts  of  this  case  are  a  useful 
illustration  of  the  practical  working  of  the  bye-law.  The  facts 
are  that  the  appellant  and  others  began  to  sing  a  hymn  and 
continued  so  to  do,  notwithstanding  a  request  by  a  constable 
that  he  should  desist.  The  occupier  proved  that,  though  he  had 
not  complained  on  the  day  in  question,  the  singing  was  an 
annoyance  to  him,  and  that  he  had  on  a  previous  occasion 
complained  of  it  to  the  police.  The  policeman,  therefore,  did 
not  act  capriciously  or  vexatiously.  I  think  that  the  views  that 
I  have  expressed  as  to  how  these  bye-laws  should  be  regarded 
receives  great  support  from  a  decision  in  the  Privy  Council  in 
the  case  of  Slattery  v.  Naylor  (59  L.  T.  Hep.  41 ;  13  App.  Cas. 
446).  Lord  Hobhouse,  who  delivered  the  judgment  of  their 
Lordships,  at  p.  449  says :  ''  The  object  of  the  present  statute  is 
to  establish  regulations  for  the  common  advantage  of  persons 
who  have  come  to  live  in  the  same  community,  in  a  great  number 
of  matters  affecting  their  daily  life,  and  that  cannot  be  done 
except  by  interference  with  many  actions  and  many  modes  of 
enjoying  property,  which,  but  for  such  regulations,  would  be 
lawful  and  innocent.  It  is  difficult  to  see  how  the  council  can 
make  efficient  bye-laws  for  such  objects  as  preventing  fires, 
preventing  and  regulating  places  of  amusement,  regulating  the- 
kiUing  of  cattle  and  sale  of  butcher's  meat,  preventing  bathing,, 
providing  for  the  general  health,  not  to  mention  others,  unless 
they  have  substantial  powers  of  restraining  people  both  in  their 
freedom  of  action  and  in  tbeir  enjoyment  of  property .''  And 
again,  at  p.  451 :  ''  It  is  possible  that,  if  we  were  now  discussing 
how  the  bye-law  should  be  framed,  it  might  be  more  wise  and 
prudent  to  make  it  less  absolute.     It  might  be  wiser,  even  at  the* 
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Bbowmsoombb  expense  of  some  inconvemence  to  the  commaQity^  to  make  some 
Johnson      concession  to  one  of  the  most  softening  and  refining  of  human 

*     feelings — ^the  reverence  and  love  which  is  felt  for  the  dead^  and 

1898.       the  desire  of  resting  in  the  same  spot  with  them.     It  might  be 

Local  -  ^^^^  prudent  not  to  give  any  person  the  means  of  disturbing  a 

ment—    '  cemetery  by  the  mere  building  of  a  house.     But,  supposing  that 

Cownty      to  be  80^  it  is  quite  a  different  question  whether  a  bye-law  like 

n*^**l!*Z.    *^®  present   one   is   to    be    held    unreasonable    because    such 

FaUdOy—    Considerations  have  been  overlooked  or  rejected  by  its  framers.** 

'Good  rvU  and  And  ou  page  452  he  continues :  '^  If  it  were  possible  to  conceive 

goi^rnnmU  —  that  a  couDcil  such  as  that  of  Petersham  could  frame,  and  that 

stneu^     the  Governor  of  New  South  Wales  could  confirm  and  publish^  a 

^1  ^  52  Vict  merely  fantastic  and  capricious  bye-law,  such  as  reasonable  men 

c.  41, «.  16.    could  not  make  in  good  faith^  such,  for  instance,  as  a  bye-law 

providing  that  the  Bdman  Catholic  cemetery  shall  be  closed  to 

the  Roman  Catholic  community  but  remain  available  for  others^ 

it  would  raise  in  a  very  crucial  shape  the  question  whether  a 

Court  of  law   could   set   it  aside  as   unreasonable.     Let  it  be 

assumed,  notwithstanding   sect.    158   of  the   Act,   that  such  a 

{'nrisdiction  exists.  It  is  quite  a  different  question  whether  a 
»ye-law  can  be  treated  as  unreasonable  merely  because  it  does 
not  contain  qualifications  which  commend  themselves  to  the 
minds  of  judges.'^  All  that  reasoning  is  applicable  to  the 
present  case,  and  for  the  reasons  I  have  given  I  think  that  the 
magistrates  were  right. 

Mathbw,  J. — I  think  that  the  bye-law  is  invalid^  though,  as 
the  Lord  Chief  Justice  takes  a  different  view,  I  must  say  that  I 
give  my  opinion  with  the  greatest  diffidence.  I  agree  that  a 
large  confidence  ought  to  be  placed  in  the  local  authorities,  on 
the  ground  that  they  were  likely  to  behave  reasonably.  But  the 
question  here  is  whether  the  particular  bye-law  is  reasonable. 
The  question  whether  it  was  made  in  the  reasonable  exercise  of 
the  powers  of  the  authority  is  for  the  Court  to  decide.  The 
C/ourt  cannot  share  its  responsibility  with  any  local  authority. 
The  cases  cited  indicate  that  bye-laws  for  "  good  government '' 
of  a  locality  ought  to  state  that  the  act  prohibited  was  one  which 
might  be  an  annoyance.  From  the  bye-law  in  this  case  the 
condition  of  annoyance  is  excluded.  It  would  seem  to  create  a 
new  offence — namely,  the  disregard  of  a  request  to  desist  from 
singing  or  playing.  Any  constable  was  made  a  judge  of  the 
time  when  a  person  could  be  requested  to  stop  singing.  It  was 
admitted  in  the  course  of  the  arguments  that  an  offence  against 
the  bye-law  would  be  committed  if  a  man  disregarded  an 
admittedly  unreasonable  request,  and  the  magistrates  would  be 
bound  to  convict  in  such  a  case.  That,  in  my  opinion,  is  an  end 
of  the  case,  for  it  is  not  necessary  for  the  good  rule  and 
government  of  a  place  that  a  person  should  not  disregard  an 
.admittedly  unreasonable  request.  Again,  under  this  oye-law 
objections  might  be  made  to  persons  singing  as  they  went  along. 
It  is  said  that  the  condition  of  annoyance  should  be  implied,  but 
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thifi  point  was  disposed  of  by  Strickland  v.  Hayes  (74  L.  T.  Rep.  Bbownboombi 

137;  (1896)  1  Q.  B.  290).  _  joJJson. 

Conmctum  upheld.  

Solicitors  for  the  appellant,  Schultz  and  Son,  for  A.  J.  Ellis,        18W- 

Maidstone.  -i  a,        -      ^^^^a*  govern^ 

Solicitors  for  the  respondent,  Kingsford  Dorman,  and  Co.,  for      nietu— 
Hoar,  Howlett,  and  Tatham.  (wS^ 

By»-l(M0 — 

Foltdi^ — 

Good  ruia  and 

gov9mn%€nt  — - 

Jfune  in 

•Ireeit  — 

51  ^  52  r»«e- 

c.  41,  «.  16. 


QUEEN'S  BENCH  DIVISION. 

Monday,  May  2,  1898. 

(Before  Wills  and  Kennedy,  JJ.) 

Dallimoeb  (app.)  v.  Tutton  (reap.),  (a) 

Licensing — Refusal  to  qvit  licensed  premises — Person  not  drunken, 
violent,  or  quarrelsome,  disorderly — lAceiMin^  Act,  1872 
(36  ^  36  Vict.  c.  94),  s.  18. 

^person  cannot  he  convicted  under  sect.  18  of  the  Licensifhg  Act, 
1872,  for  refusing  to  quit  licensed  premises  if  he  is  not  drunken, 
violent,  quarrelsome,  or  disorderly,  although  he  may  have  been 
requested  by  the  landlord  to  leave. 

r^ASE  stated. 

The  respondent  was  summoned  by  the  appellant  under  sect.  18 
of  the  Licensing  Act,  1872,  for  refusing  to  quit  licensed  premises 
under  the  following  circumstances : 

The  respondent  on  the  evening  of  the  24th  day  of  December, 
1897,  in  the  company  of  two  other  persons  entered  the  Three 
Crowns  inn,  situate  in  the  High-street,  Cpwes,  which  is  a  ftilly 
licensed  house  kept  by  and  in  the  name  of  .the  appellant. 
Immediately  on  his  so  entering  the  respondent  was  ordered  by 
the  appellant  to  quit  such  premises.  The  respondent  replied, 
"  What  for,"  and  the  appellant  answered,  ^*  Your  conduct 
before.'* 

The  respondent  refused  to  leave,  and  subsequently  made  use 
of  bad  language.  The  respondent  was  neither  drunken,  quarrel- 
some, nor  disorderly  at  the  time  he  entered  the  house  nor  when 
ordered  to  leave  the  same. 

(a)  Reported  by  W.  dx  B.  Hbrbibt,  Esq.,  BarriBter-at-Law. 
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Dallimobis        It  was  contended  by  the  appellant  that  it  was  unnecessary  to 
Tdtion       prove  that  the  respondent  was  either  dmnken^  quarrelsome,  or 

'      disorderly  previpusly  to  his  ordering  him  to  quit  the  premises, 

1898.       and  the  &ct  that  he  objected  to  the  respondent's  presence  in  his 
J.      T       house  on   account  of   previous  disorderly  conduct    and  annoy- 
Act,  1^^   ^T^<^^  to  him  and  his  customers  justified  him  in  so  ordering  him  to 
Bffusal  to    quit. 

quxtUfm^      The  magistrates,  however,  b«ing  of  opinion  that   though  a 

^P^l^^f^,t    licensed  person  like  the  appellant  may  refuse  to  supply  he  cannot 

drunken,  ^c.  take  proceedings  under  the  section  against  anyoue  unless  he  first 

—SS  ^36    proves  that  such  person  was  either  drunken,  violent,  quarrelsome,. 

*«.  18.        ^^  disorderly  prior  to  or  at. the  time  he  was  ordered  to  quit,  and 

that  whatever  bad  language  was  subsequently  uttered  by  the 

respondent  was  occasioned  by  the  behaviour  of  the  appellant, 

gave  their  determination  against  the  appellant. 

The  question  for  the  opinion  of  the  Court  is  whether,  under 
the  above  circumstances,  the  information  was  legally  and  properly 
dismissed. 

Kershaw  {J.  P.  Chain  with  him)  for  the  appellant. 
The  respondent  did  not  appear. 

Wills,  J. — ^I  think  it  is  quite  clear  that  the  magistrates  came 
to  a  correct  conclusion  in  this  case.  The  section  was  not  made 
in  aid  of  persons  who  have  a  common  law  right  to  turn  another 
out  of  their  premises.  The  section  was  intended  to  apply  to 
licensed  premises,  and  it  says,  ''  Any  licensed  person  .  .  ., 
may  turn  out  of  the  premises  in  respect  of  which  his  licence  is 
granted  any  person  who  is  drunken,  violent,  quarrelsome,  or  dis- 
orderly.''  Certainly  a  licensed  person  might  have  the  common 
law  right  to  turn  anyone  off  his  premises,  but  he  could  only  do 
so  under  this  section  where  the  person  was  either  drunken, 
violent,  quarrelsome,  or  disorderly.  When  asked  to  go  the 
respondent  was  neither  of  these,  and  in  such  a  case  the  Act  was 
not  intended  to  apply.  I  am  quite  clear  that  it  is  necessary  to 
prove  that  the  person  was  drunk,  violent,  quarrelsome,  or  dis- 
orderly before  being  asked  to  quit. 

E[enkbdt,  J. — I  am  of  the  same  opinion.  There  can  be  only 
one  answer  to  the  question  before  the  Court,  namely,  that  the; 
information  was  properly  dismissed. 

Appeal  diamiased. 
Solicitors  for  the  appellant.  Sole,  Turner,  and  Knight  for  H.  £» 
Hooper,  Cowes. 
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NORTHERN  CIRCUIT. 
LiYBBPOOL  Assizes. 

Friday,  Aug,  5,  1898. 
(Before  Ridley,  J.) 

Re  James    Brown  ;    Ex   parte    The    Mayor,    Aldermen,    and 

Burgesses  of  the  Borough  of  Wigan. 

Costs  of  prosecution — Offence   committed   partly   in   a    borough, 
partly  in  a  county — 7  Greo.  4,  c.  64,  as.  12,  24,  25. 

7  Geo.  4,  c.  64,  ss.  24  and  25  provide  that  the  expenses  of  prosecu- 
tions shall  be  paid  out  of  the  county  or  borough  funds  respec- 
tively according  as  the  offence  shall  have  been,  or  shall  be 
supposed  to  have  been,  committed  in  the  county  or  the  borough, 

A  murder  was  supposed  to  have  been  committed  in  a  borough,  the 
death  taking  place  vn  the  county.  The  case  was  dealt  with  on 
the  county  coroner^ s  inquisition,  and  an  order  was  made  by  the 
clerk  of  assize  that  the  expenses  of  the  prosecution  should  be 
paid  by  the  borou>gh. 

Held,  that  7  Oeo,  4,  c.  64,  s.  12,  which  provides  that  "  where  any 
felony  shall  be  begun  in  one  county  and  completed  in  another 
such  felony  may  be  dealt  with  .  .  .  tried,  Sfc,  in  any  of 
the  said  counties  in  the  same  manner  as  if  it  had  been  a/^tually 
and  wholly  committed  therein,'^  did  not  make  the  above  order 
wrong. 

APPLICATION  to  vary  the  order  of  the  Court  directing  the 
treasurer  of  the  Borough  of  Wigan  to  pay  the  costs  of  the 
above  prosecution. 

James  Brown,  a  surgeon  practising  in  Wigan,  surrendered  to 
his  bail  at  these  assizes  charged  upon  the  inquisition  of  the 
coroner  uf  the  county  of  Lancaster  with  the  murder  of  Robert 
Sharpies.  He  had  been  brought  up  after  the  inquest  before  the 
magistrates  of  the  borough  of  Wigan  upon  the  same  charge,  but 
the  magistrates  refused  to  commit. 

It  was  alleged  that  the  death  of  Robert  Sharpies  was  caused 
by  an  illegal  operation  performed  by  James  Brown  upon  Jane 
Sharpies^  the  mother  of  Robert  Sharpies,  with  intent  to  procure 
abortion.  This  operation  was  alleged  in  the  coroner^s  deposi- 
tions to  have  been  performed  within  the  borough  of  Wigan,  after 
which  Jane  Sharpies  passed  out  of  the  borough  into  the  county 
of  Lancaster  and  was  there  confined. 

(ci)  Reported  by  Lbblib  SooTTf  Esq.,  Barrister- at- Law. 
VOL.  XIX.  D 
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Be  James  The  child  Robert  Sharpies  was  born  alive,  but  died,  as  was 

Brown;  alleged,  of  the  effects  of  the  operation  upon    the    mother,  the 

The  Matob  death  taking  place  in  the  county  and  outside  the  borough. 

Aldermen,  His  Lordship  directed  a  bill  to  be  preferred  before  the  grand 

AND         jm^  jjj  respect  of  the  felony,  but  did  not  direct  a  bill  in  respect 
Burgesses  of  "^  «  f,  5  -^ '  '^ 

THE  Borough  ^r  the  murder. 

OF  WiGAK.         The  grand  jury  threw  out  the  bill,  and  the  prosecution  offered 

TZZ:  no  evidence  upon  the  coroner's  inquisition. 

'  The  learned  clerk  of  assize  then   made  an   order    upon  the 

Practice—  treasurer  of   the   borough    of  Wigan   for   the   payment    of  the 

Costs  of  expenses  of  both  prosecutions. 

prosecutton  —        *^  *^ 

Offence  partly      rpj^^  24th  Section  of  7  Geo.  4,  c.  64  provides  that  : 

in  borough  '  ^ 

and  partly  in,      Every  order  for  payment  to  any  prosecutor     .     .     .     except  in  the  cases  herein - 

county after  provided  for,  shall  be  made  upon  the  treasurer  of  the  county,  riding,  or  division 

7  Oeo.  4  c.  64   ^"  which  the  offence  shall  have  been  committed,  or  shall  be  supposod  to  have  been 
88.  12,  24,  25!  committed     .     .     . 

The  25th  section  provides  that : 

Whereas  felonies  .  .  .  may  be  committed  in  .  .  .  towns  .  .  .  which 
do  not  contribute  to  the  payment  of  any  county  rate  .  .  .  and  it  is  just  that 
such  .  .  .  towns  .  .  .  should  be  charged  with  all  costs  and  expenses  .  .  . 
ordered  ...  in  respect  of  felonies  .  .  .  committed  therein  .  .  .  be  it 
therefore  enacted  that  all  sums  directed  to  be  paid  by  virtue  of  this  Act  in  respect  of 
felonies  .  .  .  committed  or  supposed  to  have  been  committed  in  such  .  .  . 
towns  shall  be  paid  out  of  [certain  funds  of]  .  .  .  the  township  .  .  .  where 
the  offence  was  committed  or  supposed  to  have  been  committed  .  .  .  ;  and  the 
order  of  the  court  shall  be  directed  to  .  .  .  [the]  treasurer  [of  such  funds] 
instead  of  the  treasurer  of  the  county,  riding,  or  division. 

Leslie  Scott  applied  on  behalf  of  the  borough  of  Wigan  that 
his  Lordship  should  vary  the  order  of  the  Court  in  respect  of  the 
expenses  of  the  prosecution  for  murder  by  directing  that  such 
expenses  should  be  paid  by  the  county  of  Lancaster  instead  of 
by  the  borough  of  Wigan  on  the  ground  that  the  murder  was 
committed,  or  must  for  this  purpose  be  taken  to  have  been 
committed,  in  the  county  and  not  in  the  borough.  The 
coroner's  inquisition  found  that  a  death  had  taken  place  in  the 
county,  and  that  that  death  was  brought  about  by  the  felonious 
act  of  James  Brown,  but  there  was  no  finding  as  to  the  place 
where  the  act  was  committed  which  caused  the  death.  Thero 
was  therefore  an  averment  before  the  Court  that  the  murder  had 
been  committed  in  the  county  and  no  evidence  to  show  that  the 
offence  was  supposed  to  have  been  committed  elsewhere. 
[Ridley,  J. — I  am  entitled  to  look  at  the  coroner^s  depositions 
and  I  there  find  that  the  act  which  caused  the  death  is  supposed 
to  have  been  committed  in  the  borough  of  Wigan.]  Assuming 
that  the  act  which  caused  the  death  was  committed  in  the 
borough,  yet,  since  the  death  occurred  in  the  county  and  the 
proceedings  had  been  taken  in  the  county,  the  offence  must  be 
taken  to  have  been  committed  in  the  county.  It  was  formerly 
doubted  at  common  law  whether,  when  a  man  died  in  one 
county  of  a  stroke  received  in  another,  the  offence  could  be 
considered   as   having   been    completely    committed    in    either 
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county;  but   the   12tli  section  of  7  Geo.  4,  c.   64  (the  statute     BbJamsb 
already  referred   to  which  provides  for  the  expenses  of  prosecu-     ^^"^^J 
lioua),  whicli  repealed  the  statute  of  2  &  3  Ed.  6,  c.  24,  provides  the  Mayob, 
that  "  where   any  felony     .     .     .     shall  be  begun  in  one  county    AtDiRMBK, 
and  completed  in  another,  every  such  felony     .     .     .     may  be  ^     ^^^ 
dealt  with      .      .     .     tried,  &c,,  in  any  of  the  said  counties  in  the  xhk  Bobouoh 
same  manner  as  if  it  had  been  actually  and  wholly  committed    op  Wman. 
therein/'     Under  this  statute  it  was  decided  in  Bex  v.  Jones        ~z 

(cited  in  Russell  on  Grimes  and  Misdemeanours,  Vol.  1,  p.  753,        * 

4th  edit.)   that  where  a  man  died  in  the  city  of  Worcester  of  a    Practice— 
blow    struck    in    the    county,    the   indictment    was    properly      Costs  of 
preferred  in  the  city  of  Worcester.     The  offence  must  be  taken  q^^  partly 
to  have  been  '^  actually  or  wholly  ^^  committed  in  the  county  or    in  borough 
other  area  where  it  is  dealt  with  and  tried,  for  purposes  of  costs  <*«*^  partly  in 
as  of  other  incidents  of  the  trial.     The  question  ought  to  be  ^  q^^I^~q4, 
decided  as  if  the  supposed  act  which  caused  the  death  had  been  st.  12,  24,  25.' 
committed  in   Cheshire   or  any   other  county,    and    not    in  a 
borough  situate  within  the  county  of  Lancaster.     An  inquisition 
was  equivalent  to  an  indictment ;  the  venue  was  the  county  of 
Lancaster  and  was  so  laid  not  becahse  the  offence  was  committed 
in  a  borough  within  the  county  of  Lancaster,  but  because  the 
death  took  place  in  the  county,  and  the  incidents  of  the  trial 
were  the  same  "  as  if  the  offence  had  been  actually  and  wholly 
committed  therein. ^^ 

RiDLBT,  J. — The  statute  of  7  Geo.  4,  c.  64,  s.  12,  does  not 
affect  the  question ;  it  allows  the  trial  to  be  had  in  a  county 
where  the  offence  was  not  committed,  but  does  not  make  it 
necessary  to  assume  that  the  offence  was  committed  in  the  county 
where  the  trial  is  had.  If  the  act  causing  the  death  had  been 
committed  in  Cheshire,  the  Court  {i.e,,  the  Liverpool  Assize 
Court)  would  still  have  power  to  order  the  expenses  to  be  paid 
by  the  county  of  Chester;  and  I  am  informed  that  this  is 
commonly  done.  The  offence  in  this  case  is  supposed  to  have 
been  committed  in  the  borough  of  Wigan,  so  the  order 
directing  the  borough  to  pay  the  costs  was  right. 

Application  refused » 
Solicitor  for  the  applicants.  The  Town  Clerk  of  Wigan. 


D  2 


36  CRIMINAL   LAW   CAS£S. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  May  3,  1898. 
(Before  Wills  and  Kennedy,  JJ.) 

Button  (app.)  v.  The  Tottenham  Urban  District  Council. 

(resps.).  (a) 

Bye-laws — Public   health — Sewer  —  Overflow   from   cesspools  — 

Conduit — Local  bye-law. 

B.y  the  owner  of  certain  houses,  constructed  a  series  of  cesspools  for 
their  drainage  on  his  own  land.  He  then  constructed  a  conduit, 
which  conveyed  the  overflow  therefrom  to  a  larger  cesspool.  He 
was  summoned  for  constructing  these  cesspools  so  as  to  have  an 
outlet  into  a  sewer,  viz,,  the  conduit  and  the  large  cesspool,  con- 
trary to  the  local  bye-law. 

The  magistrates  were  of  opinion  that  the  conduit,  being  used  for 
the  draina^ge  of  several  dwelling-houses  occupied  by  different 
persons,  was  a  sewer,  and  thai  an  offence  had  been  committed. 

Held,  that  the  magistrates  were  wrong,  and  that  the  appellant 
had  not  constructed  these  cesspools  contrary  to  the  bye-law. 


s 


FECIAL  case  stated. 


The  defendant  was  summoned  that  he  did  offend  against  a 
certain  bye-law  with  respect  to  the  draining  of  buildings,  in  that, 
being  a  person  constructing  a  certain  cesspool,  he  did  construct 
such  cesspool  so  that  it  then  had,  by  drain  or  otherwise,  an 
outlet  into  or  means  of  communication  with  a  certain  sewer 
there. 

The  facts  proved  were  as  follows  : 

The  premises  Nos.  91,  93,  95,  97,  and  99,  Bailey's-lane  were 
the  property  of  the  appellant,  and  are  situated  within  the  urban 
district  of  Tottenham,  and  were  built  by  the  appellant,  with  some 
thirty  other  houses,  on  the  north  side  of  Bailey^s-lane. 

At  the  time  that  the  houses  on  the  north  side  of  Bailey's-lane 
were  built  there  was  no  sewer  available  for  the  drainage  thereof 
within  100  feet  of  the  premises,  and  the  appellant  constructed  on 
land  belonging  to  him  at  the  rear  of  the  houses,  a  series  of  cess- 
pools for  the  reception  of  the  drainage  therefrom. 

In  particular  the  respective  house  drains  from  Nos.  91,  93,  and 
95  discharged  separately  into  one  of  such  cesspools,  and  those 
from  Nos.  97  and  99  discharged  separately  into  another  of  those 
^^esspools. 

(a)  Reported  by  W.  db  B.  Hsbbbbt,  Esq.,  Barrister-at-Law. 
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Similar  provision  was  made  for  the  drainage  of  the  rest  of  the      Button 
appellant's  houses  on  the  north  side  of  Bailey's-Iane.  J^- 

At  sonie  time  between  the  7th  and  the  2l8t  days  of  September^    Tottknham 
1897^  the  appellant^  in  order  to  diminish  the  inconvenience  and       Uhban 
annoyance  incident  to  the  emptying  of  so  many  separate  cess-     ^stbiot 

pools,  laid  down  wholly  through  his  own  land  a  conduit  of  stone-        

ware  pipes  which  passed  close  to  the  several  cesspools  and  was        1S98. 
adapted    to  receive  and   conduct  the  overflow  therefrom  to   a        T~  _ 
larger   cesspool   and   distant   about   500  feet  from  the  nearest  public  ^alth 
house.       He  gave  notice  of  the  intended  work  to  the  respondent    —8ewer^ 
council,  who  disapproved  thereof.     The  appellant^  nevertheless^  Overfiowfrom 
proceeded  with   the  work,  and  introduced  outlets  and  overflow     ^^^'P^^ 
pipps  from   the  several  first  constructed  cesspools  into  the  said 
conduit^  which  in  that  manner  received  and  discharged  into  the 
larger  cesspool  the  drainage  from  the  several  houses  not  within 
the  same  curtilage. 

The  appellant  contended  that  the  whole  of  the  cesspools  and 
conduit  together  formed  one  cesspool  or  system  of  cesspools^  and 
that  the  conduit  was  not  a  sewer  within  the  definition  of  a 
sewer  in  sect.  4  of  the  Public  Health  Act,  1875. 

The  appellant  further  contended  that  the  conduit,  even  if  a 
sewer  within  the  definition  of  a  sewer  in  sect.  4  of  the  Act,  did 
not  vest  in  the  respondent  council  on  the  ground  that  it  was 
included  in  the  sewers  excepted  by  sect.  13  of  the  Act  from  the 
control  of  the  local  authority  being  (1)  constructed  by  the  appel- 
lant for  his  own  profit,  (2)  used  for  the  purpose  of  irrigating 
land,  and  the  bye-law  in  question  was  unreasonable  and  ultra 
vires  if  it  related  to  any  sewers  other  than  those  vested  in  the 
local  authority,  and  further,  that  in  any  event  the  bye-law  was 
unreasonable,  ultra  vires ,  and  against  public  policy  on  sanitary 
grounds,  it  being  preferable  to  empty  cesspools  as  seldom  as 
necessary  and  at  as  great  a  distance  from  dwelling-houses  as 
possible ;  and  it  being  admitted  that  any  nuisance  arising  from 
the  deposit  of  sewage  is  palliated  if  the  sewage  be  taken  to  a 
distance  from  houses. 

The  magistrates  held  that  the  conduit  being  used  for  the 
draining  of  several  dwelling-houses  occupied  by  different  persons 
was  a  sewer  within  the  meaning  of  the  Public  Health  Act,  1875, 
and  that  by  connecting  therewith  the  cesspools,  to  which  the 
information  related,  by  means  of  the  overflow  pipes,  the  appel- 
lant had  constructed  each  of  such  cesspools  so  as  to  have  an 
outlet  or  means  of  communication  with  a  sewer  contrary  to  the 
89th  bye-law,  and  convicted  the  appellant  and  fined  him  40«.  in 
respect  of  each  of  the  two  offences  and  costs. 

The  bye-law  No.  89  was  as  follows : 

Erenr  person  who  shall  constmct  a  cesspool  in  connection  with  a  building,  shall 
coDstract  snch  cesspool  in  such  a  manner  and  in  such  a  position  as  to  afford  a  ready 
means  of  access  to  such  cesspool  for  the  purpose  of  cleansing  such  cesspool,  and  of 
remoTing  the  contents  thereof,  and  in  such  a  manner  and  in  such  a  position  as  to 
admit  of  the  contents  of  such  cesspool  being  removed  therefrom  and  from  the  pre- 
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BcTTTON  mises  to  which  such  cesspool  may  belong  without  being  carried  through  any  dwelling. 

V.  house  or  public  building  or  any  building  in  which  any  person  may  be  or  may  be 

The  intended  to  be  employed  in  any  manufacture,  trade,  or  business.     He  shall  not  in  any 

Tottenham  ^^abo  construct  such  cesspool  so  that  it  shall  have  by  drain  or  otherwise  any  outlet 

Urban  ii^to  or  means  of  communication  with  any  sewer. 

Co^^!  £dt(;arde«  Jones  {Avory  with  him)  for  the  appellant. 

A.  F.  Jenkins  (JB.  Cunningham  Olen  with  him)  for  the  respon- 

1898.       dents. 

^   T      __        Wills,  J. — I  cannot  help  thinking  that  the  peculiar  facts  in 

PMie^^lth  Meader  v.  The  West  Cowes  Local  Board  (67  L.  T.  Rep.  454 ;  (1892) 

^— Sewer—    3  Ch.  18)    brought  about  that  decision,  but  whatever  we  may 

Overflow  >Vow  think  of  it,  there  it  is.     I  cannot  see  a  distinction  between  the 

cesspo         principle  of  that  case  and  this.     In  the  result  we  are  bound  by 

that  decision,  and  the  conviction  mn^t  be  quashed. 

Kennedy,  J. — I  entirely  agree.     I  cannot  distinguish  that  case 
from  the  law  we  have  to  apply  here. 

Appeal  allowed. 
Solicitors  for  the  appellant,  Davidson  and  Morris. 
Solicitor  for  the  respondents,  Shelton. 


QUEEN'S  BENCH  DIVISION. 

Friday,  April  29,  1898. 

(Before  Wills  and  Kennedy,  JJ.) 

Petchey  (app.)  v.  Taylor  (resp.).  (a) 

Adulteration  of  food — "  Skimmed  ^'  milk — "  Separated  "  milk — 
Disclosure  of  injurious  alteration — Sale  of  Food  and  Drugs  Act, 
1875  (38  ^  39  Vict.  c.  63),  s.  9. 

Sect.  9  of  the  Sale  of  Food  and  Drugs  Act,  1875,  enacts  that  "  No 
person  shall,  vnth  intent  that  the  same  may  be  sold  in  its  altered 
state,  without  notice  abstract  from  an  article  of  food  any 
part  of  it  so  as  to  affect  injuriously  its  quality,  substance  or 
nature,  and  no  person  shall  sell  any  article  so  altered  without 
making  disclosure  of  the  alteration  under  a  penalty  in  each 
case  not  exceeding  ttventy  pounds.'^ 

Held,  that  the  question  whether  or  not  the  alteration  has  been 
sufficiently  disclosed  is  a  question  of  fact. 

Milk  from  which  97  per  cent  of  the  fat  had  been  abstracted  was  sold 

(a)  Reported  by  J.  Andrkw  Shuhan,  Esq.,  Barrister-at-Law. 
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as  skimmecL  milk.      The  magistrate  held,  on  the  evidence,  that  Pbtchky 

this  was  not  a  sufficient  disclosure  under  sect.  9.  Tayloh 

HcW,  that  there  teas  no  appeal  from  his  decision.  

Jones  t?.  Davies  (69  L.  T.  Rep.  492)   and  Piatt  v.  Tyler  (58  J.  P.  1898. 

^\\  coWfTnented  on  and  explainhi.  .,  7.     .. 

'  ^  Adulteratton 

A.SE    stated    by  R.    H.   B.   Marsham,  Esq.,  a  metropolitan    *•  Skimmed 
magistrate.  ^*^*'  "— 

Tbe  appellant  was  summoned  to  answer  an  information  laid  by      ^milk— 
the    respondent    that   the   appellant    had,   on   the   3rd  day   of  DUdotureof 
November,  1897,  at  29,  Commercial-road,  S.W.,  unlawfully  sold   adulteration 
to  the  prejudice  of  the  respondent  a  certain  article  of  food,  to  wit,     poo^^^nd 
condensed  milk,  which  had  97  per  cent,  of  original  fat  extracted    Drugs  Act, 
so    as  to  affect  injuriously  its  quality,    substance,   and  nature  1875— 38  4-39 
without  making  disclosure  of  the  said  alteration  contrary  to  the    '^*^^'  ^*  ^^' 
provisions  of  sect.  9  of  the  Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63.) 

Sect.  9.  No  perBon  shall,  with  intent  that  the  same  may  he  sold  in  its  altered  state, 
without  notice  ahstract  from  an  article  of  food  any  part  of  it  so  as  to  affect  injuriously 
its  quality,  substance,  or  nature,  and  no  person  shall  sell  any  article  so  altered  with. 
cot  making  disolosure  of  the  alteration  under  a  penalty  in  each  case  not  exceeding 
twenty  pounds. 

The  facts  as  proved  at  the  hearing  before  the  learned  magis- 
trate were  as  follows  : 

On  the  3rd  day  of  November,  1897,  one  Curtis,  in  the  employ-. 
ment  of  the  Vestry  of  St.  George,  Hanover-square,  acting  on 
the  instructions  and  on  behalf  of  the  respondent,  an  inspector 
of  the  vestry  under  the  Sale  of  Food  and  Drugs  Act,  1875, 
purchased  at  the  appellant^s  shop,  for  the  sum  of  2^d.,  a  tin  of 
condensed  milk,  known  as  the  "  Cup  Brand. ^'  No  statement 
was  made  by  the  vendor  with  reference  to  the  tin  or  its  con- 
tents ;  but  on  the  tin  was  a  label  having  printed  thereon  in  red 
letters  '^  This  tin  contains  skimmed  milk.^^ 

The  respondent  having  duly  complied  with  the  requirements  of 
the  Act,  submitted  part  of  the  contents  of  the  tin  to  the  public 
analyst  of  the  vestry. 

The  public  analyst  gave  a  certificate  to  the  effect  that  having 
analysed  the  sample  submitted  to  him,  he  found  it  consisted  of 
"  97  per  cent,  of  sweetened  condensed  milk  devoid  of  fat 
(sweetened  condensed  milk  having  no  fat)  and  3  per  cent,  of 
sweetened  condensed  milk  of  genuine  composition.  The  said 
sample  had  the  composition  of  a  genuine  sweetened  condensed 
milk  from  which  97  per  cent,  of  original  fat  had  been  abstracted. 
Observations  :  The  said  sample  consisted  of  condensed  sweetened 
separated  milk.^' 

The  cream  or  fat  had  been  abstracted  from  the  milk  by  means  of 
a  machine  called  a  separator,  and  not  by  any  process  of  skimming 
by  hand  or  otherwise. 

"  Separated  milk  "  is  the  term  used  to  designate  milk  from 
which  the  fat  lias   been  abstracted  by  means  of  a  separator,  and 
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Pktchkt     by  the  use  of  a  separator  practically  the  whole  fat  is  abstracted. 

^^v.  €f  Skimmed  milk  "  is  the  term  used  to  designate  milk  from  which 

'      a  poi*tioQ  only  of  the  fat  has  been  abstracted  by  the  process  of 

1898.        skimming  the  surface  of  the  milk^  and  the  greatest  amount  of 
77""  *•     ^**'  ^^**  ^^^  ^®  abstracted  from  *milk  by  such  process  being  con- 

of  food—     stantly  repeated  until  the  milk  turns  bad  is  about  two-thirds^  or 

"Skimmed    63  per  ceut. 

m/Wc "—         Separated  milk  as   a  diet    would    be   highly  injurious  to  the 

^ik—      liealth   of  a   child,   because   it   contained  no  fat,  and  the  entire 
Disclosure  of  removal  of  such  fat  had  thrown  out  the  balance  of  the  consti- 

adulUration  tueuts  of  the  milk  as  food. 

F<wdat^         The  tin  in  question   when  full  would  weigh   about  fourteen 

Drugs  Act,    ouuccs,  and,  if  full  of  cream  milk,  or  milk  from  which  none  of 
1875— 38  4-89  the  fat  had  been  abstracted,  would  cost  bd.  or  6d. 

Vtct.  c.  63,  jjq  evidence  was  given  for  the  appellant,  but  it  was  contended 
on  his  behalf  that  no  offence  had  been  committed,  inasmuch  as 
proper  and  sufficient  notice  of  the  alteration  had  been  given  by 
the  label  attached  to  the  tin,  and  that  the  case  was  concluded 
by  the  decisions  of  the  judges  of  the  High  Court  in  Jones  v. 
Davies  (69  L,  T.  Rep.  492)  and  Piatt  v.  Fyler  and  Wright  v. 
Ih^ler  (59  J.  P.  91)  that  the  definition  of  skim  milk,  or  skimmed 
milk,  was  milk  from  which  the  cream  had  been  taken,  and  that 
the  action  of  the  separator  was  merely  the  development  of  the 
process  of  skimming ;  and  that  the  word  ^'  separated ''  which  the 
respondent  suggested  ought  to  be  used,  conveyed  no  meaning 
while  the  word  "  skimmed ''  was  well  understood  by  the  class  of 
people  who  were  in  the  habit  of  purchasing  cheap  brands  of 
condensed  milk. 

On  the  part  of  the  respondent  it  was  contended  that,  inasmuch 
as  97  per  cent,  of  the  cream  or  fat  had  been  abstracted  from  the 
said  milk,  and  its  quality,  substance,  or  nature  had  been  thereby 
injuriously  affected,  the  appellant  was  liable  for  selling  the  same 
if  he  did  so  without  making  disclosure  of  the  alteration ;  and 
that  the  said  cream  or  fat  having  been  abstracted  from  the  milk 
by  means  of  a  separator  and  to  an  extent  beyond  what  was 
possible  by  the  process  of  skimming  whether  by  hand  or  other- 
wise, the  same  was  not  in  fact,  and  ought  not  to  be  described 
as  '^  skimmed  milk  "  but  was  in  fact  and  ought  to  be  described 
as  "  separated  milk  '^  i  and  that  the  printed  statement  on  the 
label  (the  only  suggested  disclosure  of  the  alteration)  did  not 
therefore  make  disclosure  of  the  alteration  within  the  meaning 
of  sect.  9  of  the  said  Act. 

It  was  further  contended  that  the  question  was  in  no  way 
governed  by  the  cases  cited  and  relied  on  by  the  appellant,  the- 
attention  of  the  Court  not  having  been  there  directed  to  such 
question,  and  no  decision  having  been  given  thereon. 

The  learned  magistrate  being  of  opinion  that  the  cases  cited 
did  not  conclude  the  matter,  found  on  the  facts  that  the  9T 
per  cent,  of  fat  had  been  abstracted  from  the  milk  by  a  separator 
and  not  by  skimming ;  that  this  abstraction  altered  injuriously 
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the  quality^   substance^  or  nature    of  the  milk  :    and  that  such      Pbtohev 
alteration  was  not  properly  designated  or  described  by  the  words      tatlor. 

"  skimmed     milk ''    on  the   label  ;     and    that  milk  treated  by         

a  separator    was  well    understood  and    properly    described  by        1898. 
tbe  words    *^  separated    milk/'      He    convicted     the    appellant    . ,  ~      ^ 
accordingly.  oU^od— 

George  Elliott  for  the  appellant. — This  case  is  concluded  by    ''Skimmed 
authority.     In  Jones  v.  Davies  (sup.)  the  facts  were  precisely  the     ^*^*"TI, 
same  as  the  facts  in  this  case^  save  that  93  instead  of   97  per      mul— 
cent  of  the  fact  was  abstracted  ;  but  the  Coart^  nevertheless  held  Disclosure  of 
that  such  milk  was  properly  described  as  skimmed  milk.     The  (Adulteration 
principle  on  which  the  Court  then  proceeded  seems  to  be  this  :     'pood  and 
The  attention  of  the  purchaser  must  be  drawn  to  the  circum-    Drugs  Act, 
stance  that  the  milk  has  srone  throu&rh  a  process  by  which  the  1875— 88^39- 
fat  is  more  or  less  abstracted  from  it.      If  this  is  done  it  does         ^  ^     ' 
not  matter  how  much  was  abstracted  or  by  what  process  it  was 
abstracted.     Describing  milk  as  skimmed  is   the  most  obvious 
way  of  drawing  attention  to  this  fact.     It  is  suggested  that  the 
milk  should  be  called  not  skimmed    but   separated   milk;  but^ 
while  everybody    knows    roughly  what   skimmed  milk  means, 
very  few  know  what  separated    milk  means,  and  of  the  few  who 
do  know  only  the  experts  are  aware  that  it  is  possible  to  abstract 
by  a  separator  97  per  cent,  of  cream,  while  not  more  than  63  per 
cent,  can  be  abstracted  by  skimming. 

Courthope  Munroe,  for  the  respondent  was  not  called  upon. 

Wills,  J. — This  is  purely  a  question  of  fact.  In  Jones  v. 
Davies  no  evidence  was  produced  that  the  milk  was  not  properly 
described  as  skimmed  milk.  As  a  matter  of  fact  it  was  there 
described  in  the  analyst^s- certificate  as  skimmed  milk.  Here 
such  evidence  was  produced,  and  further  evidence  was  given 
that  there  is  a  great  difference  in  the  effect  of  skimming  and 
separating,  as  far  as  the  amount  of  fat  left  in  the  milk  is  con- 
cerned. We  bave  it,  then,  that  this  milk  has  been  sold  as 
skimmed  milk,  when^  as  a  matter  of  fact,  it  has  gone  through 
a  process  which  affects  it  injuriously  to  a  far  greater  extent 
than  skimming  can.  The  name  skimmed  milk  is  all  the  dis- 
closure of  this  process  which  is  given.  I  agree  with  the  magis- 
trate on  the  facts  he  has  found  that  this  is  no  disclosure  at  alL 
It  does  not  indicate  the  alteration.     The  appeal  must  be  dismissed. 

Kenwedy,  J.  concurred. 

Solicitors  for  the  appellant^  Neve  and  Bede. 

Solicitors  for  the  respondent,  Capron,  Hut  chins,  Brahant  and 
HiUchins. 
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Thursday,  May  12,  1898. 

(Before  Wills  and  Kennedy,  JJ.) 

KiNNis   (app.)  V,  Graves  (resp.)  (a) 

Practice — Res  judicata — Building  beyond  huilding  line — Infor- 
mation— Bench  equally  divided — Dismissal — Second  informor- 
tion — Conviction, 

A.  loas  summoned  for  an  offence  under  sect.  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888  in  building  a  hou^e,  the  front 
wall  of  which  projected  beyond  the  building  line.  At  the 
Jiearing  the  justices  were  equally  divided  in  opinion,  and  on  the 
advice  of  their  clerk  the  chairman  dismissed  the  information, 
A  second  information  was  subsequently  laid  in  precisely  the 
same  terms,  save  that  the  period  for  which  penalties  were 
claimed  was  different  from  that  in  the  first.  The  justices 
convicted. 

Held,  that  the  dismissal  of  the  first  information  was  a  good 
dismissal,  although  the  justices  were  equally  divided. 

Held,  further,  that  such  dismissal  decided  that  the  erection  of 
the  hou^e  was  not  an  offence  under  sect.  S,  and  that  the  con- 
tinning  of  that  erection  could  not  therefore  be  an  offence. 

/^ASE  stated  by  the  justices  of  Sussex. 

On  the  5th  day  of  March,  1897,  the  respondent  laid  an 
information  against  the  appellant,  of  which  the  following  is  a 
copy  : 

In  the  County  of  Sussex  Petty  Sessional  Division  of  Hastings.  The  5th  day  of 
March,  1897.  The  information  of  Matthew  Dodgson  Qraves,  of  Station-road,  in  the 
parish  of  Bexhill,  in  the  said  division  and  county,  surveyor  to  the  Urban  District 
Council  of  Bexhill,  who  upon  oath  states  that  John  Einnis,  of  Eing*s>road,  in  the 
parish  of  St.  Mary  Magdalen,  Hastings,  in  the  said  division  and  county.  Dyer,  on  the 
30th  day  of  December,  1896,  at  the  parish  of  Bexhill,  in  the  division  and  county 
aforesaid  within  the  urban  district  of  Bexhill,  unlawfully  and  without  the  written 
consent  of  the  urban  authority  of  the  said  district  did  erect  and  bring  forward  a 
certain  house  in  a  certain  street  in  the  said  district  called  St.  Leonard's-road  beyond 
the  front  main  wall  of  the  house  or  building  on  either  side  thereof  in  the  same  street, 
and  did  continue  the  said  offence  for  twenty-eight  days  after  he  had  received  a  written 
notice  in  that  behalf  to  set  back  the  said  building  in  accordance  with  the  proper 
building  line  of  the  said  street,  contrary  to  sect.  .3  of  the  Public  Health  (Buildings  in 
Streets)  Act,  1888,  the  statute  in  such  case  made  and  provided.  M.  Dodgson  Graves. 
Taken  before  me,  E.  Edmon  Hurst,  justice  of  the  peace  for  the  county  aforesaid. 

After  the  said  information  was  laid  the  appellants  continued 
the  erection  of  the  said  house  as  originally  planned. 

(a)  Reported  by  J.  Andrew  Strahan,  Esq.,  Barrister-at-Law. 
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The  said   information  was  heard  on  the  13th  day  of  March,       Kinnib 
1897,  before    certain  justices  of  the  said   division,  who   being      ^  •• 

equally  divided  in  opinion,  and  being  of  opinion  that  there  could        ' 

be  no  conviction,  except  by  a  majority,  dismissed  the  said  infer-        1898. 
mation  on  that  ground  with  costs  to  be  paid  by  the  respondent,        ~r_ 
and  expressed,  their  willingness,  on  the  application  of  the  present  Res  judicata 
respondent,  to   state  a  case  for  the  opinion  of  the  court.     The   —JHsminal 
said  information  was  indorsed  *^  Dismissed  with  costs.     Bench  of  information 
equally  divided.     Case  granted/^  -^ 

The  case  y^sA  not  applied  for  within  the  prescribed  time,  and    divided— 
the  respondent  then  applied  for  a  rehearing  of  the  said  informa-   ,   Second 
tion,  which,  application  was  granted,  but   not  proceeded  with,  *'*/<>'^«^*<>^- 
and   the  respondent  subsequently  on   the   29th   day   of  April, 
1897,  laid  another  information  for  a  continuing  penalty. 

This  second  information  was  in  terms  the  same  as  the  informa- 
tion of  the  5th  day  of  March,  save  that  the  offence  alleged  was 
that  the  appellant  on  the  6th  day  of  March,  1897,  did  unlawfully 
and  without  the  written  consent  of  the  urban  authority,  erect 
and  bring'  forward  a  certain  house,  &c.,  and  ''  did  continue  the 
said  offence  for  fifty  days  on  and  after  the  6th  day  of  March, 
and  after  he  had  received  a  written  notice  in  that  behalf  to  set 
back  the  said  building,''  &c. 

On  the  19th  day  of  December,  1897,  this  second  information 
was  heard,  and  the  justices  convicted  the  appellant  on  the 
information,  and  fined  him  forty  shillings  with  costs. 

There  was  only  one  notice  to  set  back  given  to  the  appellant 
by  the  respondent,  and  it  was  proved  at  the  hearing  of  the  first 
information. 

At  the  hearing  of  the  second  information  it  was  contended  for 
the  appellant  that  the  decision  upon  the  first  information  was  a 
bar  to  any  conviction  upon  the  second  information,  inasmuch  as 
the  appellant  had  in  fact  been  acquitted  on  the  first  information, 
and  the  matters  in  respect  of  which  he  was  charged  on  the 
second  information  were  a  continuance  of  that  which  on  the 
hearing  of  the  first  information  had  been  held  to  be  no  offence. 

On  behalf  of  the  respondent  it  was  contended  that  the  alleged 
offences  as  proved  were  different,  that  the  appellant  had  not 
been  acquitted  on  the  first  information,  and  that  there  had  been 
no  effective  decision  in  the  hearing  of  it  by  reason  of  the 
justices  being  equally  divided  in  opinion. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether 
the  appellant  had  committed  an  offence  within  the  meaning  of 
sect.  3  of  the  Public  Health  (Buildings  in  Streets)  Act,  1888. 

A.  J.  Ashton  for  the  appellant. — When  at  the  hearing  of  a 
sammona  the  justices  are  equally  divided  whether  they  should 
convict  or  acquit,  there  should  be  an  acquittal.  That  was  the 
view  taken  by  the  Court  in  Reg,  v.  Ashplant  (22  J.  P.  474). 
The  acquittal  in  such  case  is  an  effective  decision,  and  it  is 
one  which  the  court  will  not  go  behind.  The  law  is  stated  by 
Lord  Herschell,  C.  in  Ex  parte  Evans  (70  L.  T.  Rep.  45;  (1894) 
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KiKMB       A.    C.    16,    at    p.     20) ;    Reg,    v.    Justices     of   Monmouth sh  ire 
*'•  (4  B.  &  C.  844).     In  the  second  place,  assuming  the  acquittal 

*      was  right,  the  erecting  of  this  house  was   decided  by  it  to  be 

1898.        no  offence.      It  cannot  then  be  an  offence    to  continue   doing 

"^r:  __    that  which  it  has  been  decided  it  is  no  offence  to  do.     That  is 

Beliwdicate  ^^at  was  done  when  the  appellant  was  convicted  on  the  second 

—Dismissal  suoimons  which  charged  the  same  offence  as  the  first,  and  only 

of  information  differed  as  to  the  period  during  which  the  offence  was  alleged  to- 

7qy^     b®  continued. 

divided—  ff.  C  Bichards  for  the  respondents. — The  cases  cited  do  not 
Second  apply.  In  Reg,  v.  Ashplant  there  were  three  adjournments,  and 
information,  j^  ^^^  ^^^y  when  it  was  found  that  there  could  be  no  agreement 
that  the  justices  adopted  the  course  of  dismissing  the  summons. 
[Wills,  J. — If  the  justices,  though  equally  divided,  could  dismiss 
the  information  after  adjournment,  they  could  do  so  before  or 
without  adjournment.]  Here  it  is  contended  there  was  no 
acquittal ;  the  Court  simply  failed  to  come  to  any  decision. 
[Wills,  J. — By  the  indorsement  on  the  first  information  you  are 
precluded  from  going  into  that.] 

Wills,  J. — ^The  conviction  must  be  quashed.  At  the  hearing 
of  the  first  summons  the  Bench  appears  to  have  been  equally 
divided.  The  course  then  adopted,  on  the  advice  of  their  clerk, 
was  to  dismiss  the  information.  There  is  authority,  which  has 
been  cited  to  us,  to  show  that  they  were  entitled  to  take  this 
course.  I  cannot  help  saying,  however,  that  in  my  opinion  such 
a  course  was  not  quite  wise.  What  would  have  been  done  had 
the  case  been  before  the  High  Court  would  have  been  to  adjourn 
the  summons  and  reconstitute  the  Court  so  as  to  obtain  a  decision 
which  would  be  the  decision  of  a  majority — an  effective  decision. 
This,  however,  was  a  matter  within  the  discretion  of  the  magis- 
trates, and  we  must  assume  that  they  discharged  their  duties  as 
public  functionaries  properly.  Personally,  however,  I  incline  to 
think  they  acted  on  erroneous  advice.  .However,  the  informa- 
tion having  been  dismissed,  the  erection  of  the  house  was 
decided  to  be  no  offence.  Some  time,  however,  after  the 
dismissal  a  second  information  is  taken  out  for  precisely  the 
same  thing  as  the  first  one,  save  that  the  period  covered  by  it 
is  fifty  days  subsequent  to  the  period  of  the  first  information. 
That  was  treating  what  had  been  decided  to  be  no  offence  as  an 
offence.  There  was  no  right  to  treat  it  so.  The  first  decision 
being  unaffected,  it  remains  a  decision  on  the  same  subject 
matter  by  a  tribunal  competent  to  decide  it.  That  decision  was 
an  end  of  the  matter,  and  the  same  tribunal  or  any  other 
tribunal  had  no  right  to  convict  while  the  first  decision  stood. 
The  conviction  cannot  be  maintained. 

Kennedy,  J. — I  am  of  the  same  opinion  for  the  same  reasons. 

Conviction  quashed. 
Solicitors  for  the  appellant,    ff.  Martin  and    Co.,   for   Neve, 
St.  Leonards. 

Solicitors  for  the  respondents,  Langham,  Son,  and  Douglas. 
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QUEEN'S  BENCH  DIVISION. 

March  25,  April  4,  and  May  14,  1898. 

(Before  Lord  Russbll,  C.J.,  Jeune,  P.,  Chitty,  L.J.,  Wright, 

Dablinq,  and  Ghannell,  J  J.) 

CoppBN  (app.)  V,  Moore  (resp.).  (a) 

Merchandise  Marks  Act,  1887  (50  ^  51  Vict.  c.  28)— Trade 
description — Application  of — Invoice — Liability  of  principal 
for  acts  of  agent. 

The  respondent  called  at  one  of  the  appellant's  places  and  asked 
for  an   English  ham.     The  salesman  pointed  to  several  hams 
and   said   they   were  Scotch,   and   were   8^.    a  pound.      The 
respon<lent  said  he  would  take  one,  and  the  salesman  passed  it 
insiile,  and  said,  '^  Weigh  up  Scotch  ham,  8^." 
The  re^ondent  before  paying  asked  for  an  account  with  "  Scotch 
ham ''  on  it.     It  was  first  given  him  without,  but  the  words 
were  subsequently  added. 
The  assistants  then  admitted  it  was  an  American  ham. 
The  appellant  had  sent  out  to  all  the  managers  of  his  shops  the 
following   notice :     "  Most    important. — Please    instruct    your 
assistants  most  explicitly  that  the  hams  described  in  the  list 
as  •  breakfast  hams'  must  not  be  sold  under  any  specific  name 
of  place  or  origin — that  is  tu  say,  they  must  not  be  described  o-v 
Bristol,  Bath,  Wiltshire,  or  any  such  title,  but  simply  as  '  break- 
fast hams.'" 
The  magistrates  were  of  opinion  that  the  appellant  was  guilty  of 
an  offence  against  the  Act,  Jor  that  he  did  unlawfully  sell  to 
the  respondent  an  American  ham  to  which  a  false  trade  descrip- 
tion^ to  wit,  *'  Scotch  ham,"  was  applied,  and  thai  he  had  not 
taken  all  reasonable  precautions  against  committing  an  offence 
against  the  Act. 
Held  (affirming  the  decision  of  the  ma^gistrates) ,  (1)  that  there 
was  sufficient  trade  description  to  satisfy  the  Act  in  the  invoice ; 
(2)  that  whether  or  no  the  appellant  had  taken  all  means  to  stop 
these  representations  was  a  matter  of  fact  for  the  magistrates  ; 
and  (3)  that  the  effect  of  the   Act  was   to  make  the  master  a 
principal  liable  criminally  for  the  acts  of  his  agents  or  servants 
where  the  conduct  constituting  the  offence  was  pursued  by   them 
within  the  scope  or  in  the  course  of  their  employment,  excejit 
that  the  master  can  be  relieved  where  he   can  prove  that    /t^ 
oc/ed  in  good  faith  and  had  doihe  all  that  was  reasonably  possible 
to  prevent  offences  against  the  Act. 

'^HIS  was   a   case  stated    by  justices  of   the  peace   for   the 
-L      boroagh  of  Richmond. 

(a)  Reported  by  W.  db  B.  Hkrbxbt,  Esq.,  BarriBter-at-Law. 


46  GRIMINAIi   LAW   CASES. 

CoppBN  The  appellant  was  summoned  for  that  he  did  unlawfullj  sell 
„  **•          certain  goods  to  which  a  false  trade  description  was  applied,  and 
was  convicted. 


1898.  The  following  facts  were  proved  : 

"7""  John  Moore,  the  respondent,  an  inspector  of  the  Bacon  Carers* 

Marks^Act^   A.ssociation  of  Great  Britain  and  Ireland,  went  on  the  4th  day  of 
1887— rrad«  September,  1897,  to  the  London  Supply  Stores,  42,  George-street, 
d&9eriTption  —  Richmond,  the  place  of  business  in  Richmond  of  the  appellant, 
PHr^aX'ft   accompanied  by  Mr.  Alfred  Norman  Ward,  and  met  a  salesman 
Uahiliiyfor    (George  Meslin)  at  the  door  and  asked  him  for  a  small  English 
siervanV»  acta  ham.     Meslin  pointed  to  a  number  of  American  hams  on  a  shelf 
outside  the  shop  window  of  which  the  ham   (produced  in  Court) 
was  one.     Meslin  said,  ''These   are  Scotch  hams,"  and   being 
asked  the  price  by  Moore  said  8^.     Moore  said  to  Meslin,  *'  V\\ 
have  that  one,"  and  Meslin  passed  the  ham   through  the  open 
shop  window  to  Ernest  Wheeler  (another  shop  assistant  of  the 
appellant)   and  said,  "Weigh   up   Scotch  ham,  8^."     Wheeler 
weighed  it  and   said   it    came  to  hs,  b\d,     Moore    then  asked 
Wheeler  to  make  him  out  an  account  and  put  on  it "  Scotch  ham," 
as  he  bought  it  as  such.     Wheeler  handed  Moore  an  invoice  (pro- 
duced).    As  it  had  not  the  word  *' Scotch  "  on  it  then,  Moore 
did  not  take  it,  and  told  Wheeler  to  put  the  word  ''  Scotch,"  as 
he  had  ''  bought  it  as  such."     Wheeler  then  did  so  and  handed 
Moore  the  account. 

Moore  then  paid  for  it. 

The  invoice  was  as  follows : 

The  London  Supply  StoreSf  High-street,  Patney.     Goppen  Bros.,  sole  proprietors. 
—7.1 1  Ham  S^rf.,  Scotch,  6».  5t(/.--Paid,  E.W. 

Moore  then  told  Wheeler  who  he  was  and  asked  if  he  still  said 
it  was  a  Scotch  ham.  Wheeler  paused  and  then  said,  '^  No,  it's 
an  American."  Moore  then  called  in  Meslin  who  sold  him  the 
ham  and  told  him  who  he  was  and  asked  him  if  he  still  said  it 
was  a  Scotch  ham.  Meslin  at  once  said  it  was  an  American 
ham.  Moore  reminded  him  that  he  sold  it  to  him  as  a  Scotch 
iiam  outside  the  door.  Meslin  said,  "  Yes,  he  did."  Moore  then 
asked  to  see  the  proprietor  or  manager  of  the  shop.  The 
manager  was  called  and  gave  Moore  his  name  as  '^  Bedford." 
Moore  then  told  him  (Bedford),  in  the  presence  of  the  two  shop- 
men, the  whole  circumstances  of  the  sale.  The  manager  then 
said  it  was  a  long-cut  American.  He  also  said  something  to 
the  effect  that  they  (referring  to  Meslin  and  Wheeler)  had  no 
right  to  do  anything  of  the  kind.     They  made  no  reply. 

On  the  part  of  the  respondent  it  was  contended  that  the  giving 
of  the  invoice  by  appellant's  servant  was  applying  a  false  trade 
description  :  {Budd  v.  Lucas,  64  L.  T.  Rep.  292;  (1891)  1  Q.  B. 
408).  That  the  appellant  was  responsible  for  the  acts  of  his 
servants  in  making  the  sale  accompanied  with  the  invoice : 
[Colman  v.  Mills).  That  there  need  not  be  any  intention  to 
defraud :    Stacey  v.    Chilworth    Gunpowder   Company,    8fc,    (62 
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L.  T.  Rep.  73  ;    24  Q.  B.  Div.  90).     That  the  appellant  was  the      Coppbn 
"  vendor/*  and  i^rarranted  the  sale  of  the  ham  as  a  Scotch  ham,      ^  ^• 

no  writing  to  the  contrary  being  given  pursuant  to  clause  17  of        * 

the  Merchandise  Marks  Act,  1887.     That  the  appellant  was  liable        1898. 
for  the  acts  of    his  servants,  as  he  had  not  taken  all  reasonable         '771^- 
precautions  against  committing  an  offence  against  the  Act,  nor    Marks  Act 
was  he  hronght  within  any  of  the  exceptions  of  the  Act.     That  1887— 2Vad« 
in  any  event  the  appellant  was  liable  to  pay  the  costs  of  the  prose- ^^^^P*****  ~" 
cotlonj  as  he  had  given  no  notice  under  the  Act.  /^nc^oT* 

On  the  part  of  the  appellant  it  was  contended  (1)  That  a  verbal   liability  for 
statement  such    as  that  made   by  Meslin  did  not  constitute  the  »«*«^an*'«  actt, 
application  of  a  false  trade  description  within  the  Act ;   (2)  that 
the  word  '^  Scotch''  being  put  upon  the  invoice  at  the  purchaser's 
request,  no  fraud  was  intended  or  committed  by  Wheeler  in  so 
putting   on    such  word,  and  that  therefore  no  oflfence  was  com- 
mitted by  him ;   (3)  that  if  an  offence  had  been  committed  by 
Meslin  and  Wheeler,  the  appellant  was  not  liable,  as  such  offence 
was  committed  by  his  servants  in  his  absence,  without  his  know- 
ledge, and  against  his  express  instructions ;  (4)  that  the  appellant 
had   taken    all    reasonable  precautions  against  committing  any 
offence  against  the  Act.     The  Food  and  Drugs  Act,  1875,  was 
quoted,  and  also  Newman  v.  Jones  (55  L.  T.  Rep.  327 ;  17  Q.  B. 
Div.  132)  was  cited. 

The  appellant  proved  that  he  was  a  member  of  the  firm  of 
'^  Coppen  Bros.,''  and  that  they  had  six  shops  and  had  been  in 
business  twenty  years.  That  they  had  a  wholesale  warehouse 
also ;  that  he  occasionally  visited  the  branch  sbops^  but  was  not 
at  Richmond  on  the  Saturday  and  had  not  been  there  all  the 
week. 

He  produced  a  duplicate  of  a  notice  sent  out  by  him  to 
Richmond  and  the  other  shops  with  the  manager's  initials  on 
it  acknowledging  its  receipt.  Such  notice  was  in  the  words 
following : 

Manham -Bireet,  Feb,  25,  1897. — Most  important. — Please  inatruct  your  assistants 
moat  explicitly  that  the  hams  described  in  list  as  "  breakfast  hams  "  must  not  be  sold 
under  any  specific  name  of  place  or  origin.  That  is  to  say,  they  must  not  be 
described  as  Bristol.  Bath,  Wiltshire,  or  any  such  title,  but  simply  as  breakfast  hams. 
— To  Mr.  Bedford,  Richmond.— Please  sign  and  retom.— H.  W.  Coppen. 

At  the  foot  were  the  initials  E.  B.,  being  the  initials  of  Mr. 
Bedford,  the  manager.  The  appellant  stated  that  he  had  no 
reason  to  believe  that  his  instructions  were  not  being  carried  out. 
The  justices  were  of  opinion  that  the  appellant  was  guilty  of 
an  offence  against  the  Merchandise  Marks  Act,  1887,  for  that  he 
did  unlawfully  sell  to  John  Moore,  the  respondent,  an  American 
ham  to  which  a  false  trade  description,  to  wit,  '^  Scotch  haro,^' 
was  applied^  and  that  he  had  not  taken  all  reasonable  precautions 
against  committing  an  offence  against  the  Act. 

The  question  upon  which  the  opinion  of  the  Court  is  desired 
was  whether  the  justices,  upon  the  above  statement,  came  to  a 
correct  determination  and  decision  in  point  of  law. 
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OoppBM  By  the  Merchandise  Marks  Act,   1887  (50  &  51  Vict.  c.  28), 

-,  ^'         8,  2,  sab-sect.  2  : 

Every  person  who  sells    .     .     .    any  goods    ...     to  which    .     .     .    any  false 

1898.  description  is  applied    .    .     .    unless  he  proves  (a)  that,  having  taken  all  reasonable 

....^  precautions  against  committing  an  offence  against  this  Act,  he  had  at  the  time  of  the 

Merehandiae  commission  of  the  alleged  offence  no  reason  to  suspect  the  genuineness  of  the    .     .     . 

Mark$  Act,  ^^ado  description;  and  (b)  on  demand    .     .     .     he  gave  all  the  information  in  his 

« ggH Trade  P^^^^    •     •     •    ;  or  (c)  that  otherwise  he   had  acted  innocently ;  be  guilty  of  an 

.dMcriptiim  -  °^®"^  against  this  Act. 

Princimr*        March  25. — Bonsey  for  the  appellant. 
liability  for       Buszard,  Q.C.  and  A.  J,  David  for  the  respondeat. 
aervanVa  acts.      Wbight,  J. — In  my  Opinion  the  Merchandise  Marks  Act  doea 
not  apply  to  trade  descriptions  purely  and  entirely  verbal.     The 
whole  of  the  Act^  with  the  exception  of  sect.  20^  shows  this.     It 
applies  to  marks  and  other  signs  apart  from  oral  descriptions.    It 
applies  to  marks^  and  marks  only.     If  it  had  been  a  case  of 
merely  a  verbal  description^  I  do  not  see  why  proceedings  should 
not  have  been  taken  under  the  Food  and  Drugs  Act.     But  in 
,  this  case  the  description  was  in  writing  by  the  invoice.     The 

marking  was  in  this  invoice ;  that  is  sufficient  trade  description 
to  satisfy  the  Act.  Budd  v.  Imcos  (64  L.  T.  Rep.  292  ;  (1891) 
1  Q.  B.  408)  is  a  strong  authority  to  that  effect.  As  to  the 
second  question,  as  to  whether  the  appellant  is  exempted  on  the 
ground  that  all  means  were  taken  to  stop  these  representations^ 
there  is,  I  think,  a  finding  of  fact  by  the  justices,  and  that  point 
is  not  open  to  us.  With  regard  to  question  three,  whether  an 
eaiployer  can  be  liable  for  the  unauthorised  acts  of  his  servant,  it 
would,  I  think,  be  a  strong  thing  to  hold  that  the  employer 
would  be  liable  to  an  indictment  for  that.  However,  this 
question,  and  this  question  only,  must  go  before  the  special 
Court. 

Darling,  J.  concurred. 

April  4. — Aaquith,  Q.C.  and  Bansey  for  the  appellant. — The 
<;onviction  should  be  quashed.  They  referred  to  the  Merchandise 
Marks  Act,  1887  (50  &  51  Vict.  c.  28),  s.  2.  The  general  prin- 
ciple of  law  is  that  the  master  is  not  liable  for  the  act  of  bis 
servant  criminally,  unless,  of  course,  he  connives  at  such  act. 
There  are  exceptions.  The  case  of  Reg.  v.  Stephens  (14  L.  T. 
Rep.  593 ;  L.  Bep.  1  Q.  B.  702)  turned  on  negligence,  and  that 
of  Mullins  V.  Collins  (29  L.  T.  Rep.  838 ;  L.  Rep.  9  Q.  B.  292) 
on  the  construction  and  policy  of  the  Licensing  Act,  1872.  In 
Bond  V.  Evans  (59  L.  T.  Rep.  411 ;  21  Q.  B.  Div.  249)  it  was 
held  that  a  licensed  person  whose  servant  knew  that  gaming  was 
taking  place  on  the  premises,  although  he  himself  was  ignorant, 
could  be  convicted  for  suffering  gaming  on  the  premises  under 
sect.  17  of  the  Licensing  Act,  1872.  But  in  Somerset  v.  Hart 
(12  Q.  B.  Div.  360)  there  was  a  decision  to  the  contrary.  In 
Newnian  v.  Jones  (55  L.  T.  Rep.  327;  17  Q.  B.  Div.  132)  an 
unauthorised  sale  by  the  steward  of  a  club  was  held  not  to  make 
the  trustees,  who  were  ignorant  of  his  acts,  liable;  and,  by 
.Somerset  v.  Wade  (70  L.  T.  Rep.  452 ;   (1894)  1  Q.  B.  574),  a 
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licensed  person  cannot  be  convicted  of  permitfcing  drunkeaneas  on      Coppen 
Us  premisea  ^wben  he  is  unaware  that  the  man  is  drunk.     These       ^^' 

cases  certainly  show  that^  in  some  oases^  a  person  can  be  liable        ' 

for  the  acta  of  his  servants^  of  which  acts  he  is  unaware ;  but  the        1898. 
Act  under   ^which  he  is  to  be  convicted  must^  by  its  policy  or        '77',^^, 
words,  show  such  intention.     The  Merchandise  Marks  Act  shows    Mw'ks^et^ 
no  intention  to  exclude  the  general  rule.     The  majority  of  the  iss^—Trake 
Court  in  Beg.  v.  Holbrook  (87  L.  T.  Rep.  530 ;  13  Cox  C.  0.  650) ;  descripHonj- 
3  Q.  B.  Div.  60)  held  that  consent  or  knowledge  was  necessary   p^^[|^j», 
before  the  proprietors  of  a  paper  were  liable  for  a  criminal  libel    liability  for 
inserted  by  their  editor,  under  Lord  Campbell's  Act  (6  &  7  Vict,  servant^s  act$, 
c.  96).     TTie  decision  of  Beg.  v.  St&phena  {uhi  awp,)  was  com- 
mented upon  in  Chisholm  v.  Doulton  (60  L.  T.  Rep.  966;  22 
Q.  B.  Div.  736),  where,  under  the  Smoke  Nuisance  (Metropolis) 
Act,  1853,  a  master  was  held  not  to  be  criminally  responsible  for 
the  negligence  of  his  servant.     Cave,  J.  lays  down  the  rule  that 
the  language  of  the  statute  must  be  clear  to  show  that  the  mens 
rea  need  not  be  present  to  make  a  criminal  offence.     Then  there 
is  the  case  of  Roberts  v.  Woodward  (63  L.  T.  Rep.  200  ;  25  Q.  B. 
Div.  412),  where  a  representation  by  a  servant  was  not  sufficient 
to  convict  the  master  under  the  Weights  and  Measures  Act, 
1889.      [^Jelf  referred  to  a  passage  in  the  judgment  appearing  in 
the  JjaiD  Times  report.]     As  to  that  passage  there  is  the  decision 
of  Seg,  V.  Holbrook  {ubi  sup,),     Bvdd  v.  Lucas  (64  L.  T.  Rep. 
292  ;  (1891)  1  Q.  B.  408)  is  the  only  decision  under  this  Act,  but 
that  only  concerns  whether  the  invoice  is  applied  as  a  description 
if  it  is  not  physically  attached.     They  also  referred  to  Massey  v. 
Morris  (70  L.  T.  Rep.  873;  (1894)  2  Q.  B.  412),  Sherras  v.  De 
BtUzen  (72  L.  T.  Rep.  839;  (1895)  1  Q.  B.  918),  Darbyshire  v. 
Houliston  (76  L.  T.  Rep.  624;  (1897)  1  Q.  B.  772),  Brown  v. 
f^i  (66  L.  T.  Rep.  649),  Kearley  v.  Tyler  (65  L.  T.  Rep.  261). 
[Lord  Russell,  C.J.  referred  to  Commissioners  of  Metropolitan 
Police  Y.  Cartman  (74  L.  T.  Rep.  726;  (1896)   1  Q.  B.  655).] 
All  these  authorities  are  material  in  showing  that  the  tendency  is 
to  hold  that  there  is  no  presumption  of  gailt  apart  from  guilty 
knowledge.     Sect.  2  is  the  penal  one  in  the  Act,  and  shows  that 
a  person  selling  must  have  intent  to  defraud. 

Jelf,  Q.C.  and  A.  /.  David  for  the  respondent. — The  convic- 
tion is  right.  We  admit  the  general  proposition  as  to  the  general 
presumption  for  criminal  liability.  The  question  here  turns 
entirely  on  the  construction  and  scope  of  the  statute.  We 
contend  that  the  effect  of  sect.  2  of  the  Merchandise  Marks  Act 
is  to  throw  the  onus  of  proving  his  innocence  on  the  appellant. 
He  has  not  done  that  in  this  case.  As  to  Bvdd  v.  Lucas  {ubi  sup.), 
there  is  an  important  statement  of  Pollock,  B.  which  bears  on 
this  case,  which  appears  in  both  the  Law  Times  and  Law  Jowmal 
reports  alone. 

Cur.  adv.  vult. 
May  14. — Lord   Russell,  C.J.  read  the  following  judgment  of 
the  Court: — This  is  a  case  stated  by  justices  who  summarily  con- 
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I  •  - 

OoppBN      victed  tbe  appellant  of  ^n  offoDce  against  the  Merchandise  Marks 

Mooius       ^^^'  1887(50  &  51  Vict.  c.  28).     The  appellant  was  charged 

.^^'r-     under  sect.  2,  sub-sect.  (2),  with  having  sold  goods  to  which  a 

1898.        false  trade  description  was  applied.     The  facts  were  as  follows  : 

1~..     On  the  4th  day  of   September,    1897,   the  respondent,  at  the 

U9rk$Aa!  London   Supply  Stores,  42,   George-street,   Richmond  (one   of 

1887-- Trod^  several  places  of  business  of  the  appellant),  asked  the  salesman 

dMcripiion  ^  ^^  \)^q  Jqqj.  Qf  \\^q  gjjQp  fQ|.  ^  small  English  ham.     The  salesman 

PHn^p€^*9  pointed  to  a  number  of  hams  on  a  shelf,  and  said  they  were 
liobilOy/or  Scotch  hams.  In  fact  they  were  long-cut  American  hams.  The 
»erv<Mi^s  acta,  salesman  stated  the  price,  S^d.  per  pound,  and  the  respondent 
said  he  would  take  one,  which  was  then  produced.  The  salesman 
then  passed  the  ham  selected  through  the  open  window  to  a  shop 
assistant  inside,  saying,  "  Weigh  up  Scotch  ham,  8id."  The 
respondent,  before  paying,  asked  the  assistant  to  make  him  out 
an  account,  and  put  on  it  "  Scotch  ham,"  ''as  he  had  bought  it 
as  such.''  The  assistant  at  first  handed  the  respondent  an 
invoice  without  the  word  "  Scotch  "  on  it.  The  respondent  did^ 
not  accept  it  so  written,  but  told  the  assistant  to  put  in  the  word 
"  Scotch,"  '^  as  he  had  bought  it  as  such.*'  The  assistant  then 
did  so,  and  handed  the  invoice  to  the  respondent,  who  then  paid 
the  price,  5^.  5^d.  Upon  this  being  done,  the  respondent  asked 
the  assistant  whether  he  still  said  it  was  a  Scotch  ham,  when  the 
assistant  admitted  it  was  not,  but  was  an  American  ham.  The 
salesman  in  like  manner  was  asked,  and  he  at  once  admitted  it 
was  an  American  ham.  On  the  part  of  the  appellant,  evidence 
was  given  that  he  had  sent  a  notice  to  all  his  branch  places  of 
business,  including  that  in  question,  in  the  following  terms  : 
"  Marsham-street,  Feb.  25,  1897. — Most  important. — ^Please 
instruct  your  assistants  most  explicitly  that  the  hams  described  in 
the  list  must  not  be  sold  under  any  specific  name  of  place  or 
origin,  that  is  to  say,  they  must  not  be  described  as  '  Bristol,' 
'  Bath,'  '  Wiltshire,'  or  any  such  title,  but  simply  as  breakfast 
hams. — ^To  Mr.  Bedford,  Richmond. — Please  sign  and  return. — 
H.  W.  CopPBN. — The  ham  in  question  would  come  within  the 
category  of  breakfast  hams.  Evidence  was  given  that  the  terms 
of  this  notice  were  communicated  to  the  manager  and  assistants, 
and  the  appellant  stated  that  he  had  no  reason  to  believe  that  his 
instructions  were  not  being  carried  out.  -It  is  now  necessary  to 
consider  the  statute  in  question,  and  its  application  to  the  facts| 
proved.  Sect.  2  is  the  important  question.  Sub-sect.  (1)  deals 
with  the  forging  of  any  trade  mark  and  with  the  false  application 
to  goods  of  any  such  mark  or  of  any  false  trade  description,  and 
enacts  that,  subject  to  the  provisions  of  the  Act,  an  offence  shall 
have  been  committed  by  such  forging  or  application  unless  the 
party  charged  proves  that  he  acted  without  intent  to  defraud. 
Sub-sect.  (2)  enacts  (omitting  words  immaterial  in  this  case)  that 
every  person  who  sells  any  goods  to  which  any  false  trade 
description  is  applied  shall  be  guilty  of  an  offence  against  the 
Act  unless  he  proves — {a)  that  having  taken  all  reasonable  pre- 
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cautions  he  had  no  reason  to  suspect  the  genuineness  of  the  trade       Gom» 
deacription  ^    and  (b)  that  on   demand  daly   made  he  gave  all         Jj'j 
iBfonnation  in  his  power  with  respect  to  the  persons  from  whom        f^' 
he  obtained   such  goods;  or  (c)  that  otherwise  he  acted  inno-         1898. 
oently«     By  sect.   3  it  is  enacted  that  "  trade  description ''  shall        """^ 
mean  any  description^  statement,  or  other  indication,  direct  or  ^^^^^ 
indirect^  as  to  (among  other  things)  the  place  or  country  in  which  1887— Trod^ 
any  goods  x^eve  made  or  produced.     Later  in  such  section  it  is  description  — 
enacted  that  the  expression  "  false  trade  description  "  shall  mean    /^||^"^, 
ft  trade  description  false  in  any  material  respect  as  regards  the    liability  for 
goods  to  ^rhich  it  is  applied.     By  sect.  5,  sub-sect.    (1)   it  is  fftrvanVs  acts. 
enacted  that  a  person  shall  be  deemed  to  have  applied  a  trade 
description  to  goods  who  applies  it  to  the  goods  themselves  or 
uses  a   trade    description    in    any   manner    calculated   to   lead 
to  the    belief  that  the  goods   in   connection    with   which  it  is 
aaed    are    designated    or    described    by    that    trade    descrip- 
tion.     In    Budd    V.     Lucas    (64    L.    T.    Rep.    292;     (1891) 
1  Q.  B.  408)  it  was  decided  that,  where  certain  casks  of  beer 
were  delivered  accompanied  by  an  invoice  in  which  the  casks 
were  falsely  described  as  '^  barrels ''  (which  word  had  acquired 
the  character  of  a  trade  description)  it  was  held  that  an  offence 
nnder  sect.  2,  sab-sect.  (1),  of  the  Act  in  question  had  been 
committed,    although  the  invoice  containing  the    false    trade 
description  was  not  physically  attached  to  the  casks.     I  think 
this  case  was  well  decided  ;  in  other  words,  I  think  that  it  is  not 
necessary  to  constitute  the   offence  that  there  shall    be   any 
physical  connection  between  the  false  trade  description  and  the 
goods  to  which  it  is  applied.     It  was  admitted  that  the  descrip- 
tion *'  Scotch  ham  '*  was  a  trade  description  and  it  was  found 
that  it  was  applied  to  the  ham  sold  by  the  appellant^s  ernployesy 
sad  it  was  admittedly  false.     It  was  not  contended  that  it  was 
not  material.     In  these  circumstances  it  is  clear  that  an  offence 
against  the  Act  was  committed  by   the   salesman   and  by  the 
assistant  of  the  appellant.     But  the  question  which  the  Court  is 
now  called  upon  to  decide  is  whether  the  appellant  also  is  not 
personally  liable  to  be  convicted.     This  was  the  question  argued 
befive  ns.     The  appellant's  contention  was  that  the  charge  here 
preferred  w^  a  criminal  charge,  and  that  the  general  principle 
of  law  appUed-«p-ndmo  reiia-  est  nisi  mens  sit  rea.     There  is  no 
donbt.that  this  is  the  general  rule,  but  it  is  subject  to  exceptions, 
and  ihe  question  here  is  whether  the  present  case  falls  within 
the  role  or  within  the  exception.     Apart  from  statute,. exceptions 
have  ji>een  engrafted  .upon  the  rule ;  for  example,  in  the  case  of 
Beg.  Y.  Stephens  (14  L  T.  Rep.  593 ;  L.  Rep.  1  Q.  B.  702)  the 
defendant  was  held  liable  on  indictment  for  obstructing  naviga- 
tion by  throwing  rubbish  into  a  river  from  a  quarry  owned  by 
the  defendant  but  managed  by  his  son,  although  it  was  proved 
that  the  men   employed  at  the  quarry   had    been    by    order 
prohibited  from  doing  the  acts  complained  of.     No  doubt  in  that 
case  the  fact  that  the  proceedings  were  only  in  form  criminal 

s  2 
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GoppBN      was  adverted  to   by  the  jad^s  who  decided  it^  but  the  faot 
^  remains  that  the  defeadaat  was  criminally  indicted.     But  by  far 

the  greater  number  of  exceptions  engrafted  upon  the  general 

1898.  rale  are  cases  in  which  it  has  been  decided  that  by  various 
~~\.  statutes  criminal  responsibility  has  been  put  upon  masters  for 
Marki  Act  ^^^  ^^^^  ^^  their  Servants.  Amougst  such  cases  are  Mullins  v. 
18%7-Trade  Oollius  (29  L.  T.  Rep.  8S8 ;  L.  Rep.  9  Q.  B.  292),  where  a 
dMKTvpHon  —  licensed  victualler  was  convicted  of  an  offence  under  the 
Princip«[r«  16th  soctioQ  of  the  Liceusiug  Act  of  1872  for  supplying  liquor  to 
liahiliiyfoT  a  constable  on  duty,  although  this  was  doue  by  his  servant 
swvant^B  acU.  without  the  knowledge  of  his  master.  Again,  in  Bond  v.  Evans 
(59  L.  T.  Rep.  411;  21  Q.  B.  Div.  249),  where  a  licensed 
victualler  was  convicted  of  an  offence  against  the  17th  section 
of  the  same  Act  where  gaming  had  been  allowed  in  the  licensed 
premises  by  the  servant  in  charge  of  the  premises,  although 
without  the  knowledge  of  his  master.  The  decisions  in  these 
and  in  other  like  cases  were  based  upon  the  construction  of  the 
statutes  in  question.  The  Court,  in  fact,  came  to  the  conclusion 
that,  having  regard  to  the  language,  scope,  and  object  of  those 
Acts,  the  Legislature  intended  to  fix  criminal  responsibility  upon 
the  master  for  acts  done  by  his  servant  in  the  course  of  his 
employment,  although  such  acts  were  not  authorised  by  the 
master,  and  may  even  have  been  expressly  prohibited  by  him. 
The  question  then  in  this  case  comes  to  be  narrowed  to  the 
simple  point,  whether  upon  the  true  construction  of  the  statute 
here  in  question  the  master  was  intended  to  be  made  criminally 
responsible  for  acts  done  by  his  servant  in  contravention  of  the 
Act,  where  such  acts  were  done,  as  in  this  ease,  within  the  scope 
or  in  the  course  of  their  employment.  In  my  judgment,  it  was 
clearly  the  intention  of  the  Legislature  to  make  the  master 
criminally  liable  for  such  acts,  unless  he  was  able  to  rebut  the 
prima  facie  presumption  of  guilt  by  one  or  other  of  the  methods 
pointed  out  in  the  Act.  Take  the  facts  here  and  apply  the  Act 
to  them.  To  begin  with,  it  cannot  be  doubted  that  the  appellant 
sold  the  ham  in  question,  although  the  transaction  was  carried 
out  by  his  servants.  In  other  words,  he  was  the  seller  although 
not  the  actual  salesman.  It  is  clear  also,  as  already  stated,  that 
the  ham  was  sold  with  a  ''  false  trade  description  '^  which  was 
material.  If  so,  there  is  evidence  establishing  a  prima  facie 
case  of  an  offence  against  the  Act  having  been  committed  by  the 
appellant.  But  it  is  only  a  primd  fade  case.  The  burden  of 
proof  is  shifted  upon  the  appellant,  and  he  might  meet  success- 
fully that  prima  fade  case  if  he  is  able,  where  the  charge  is 
under  the  first  sub-section  of  sect.  2,  to  prove  that  he  acted 
without  intent  to  defraud ;  or,  where  the  charge  is  under  sub- 
sect.  2  of  sect.  2,  if  he  is  able  to  prove  (a)  that  he  had  taken  all 
reasonable  precautions  against  committing  an  offence  against  the 
Act  and  had  no  reason  to  suspect  the  genuineness  of  the  trade 
description,  and  (6)  that  on  demand  he  had  given  full  information, 
or  (c)   if  he  is  able  to  prove  that  otherwise  he  acted  innocently. 
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It  seems   clear   that  clauses   (a)  and   (h)  of  sab-sect  2  apply  to      Coppen 
cases   where    goods   in   question   are   in   the  possession  of  the      -,^' 

accused  for   sale  or  are  sold  with  the  forged  trade  mark  or  false         * 

trade    description    already   stamped   upon   them    or    otherwise        1898. 
applied  to   them,  and  not  to  a  case  like  the  present^  where  the        T7"j- 
ialae  trade   description  is  applied  upon  the  occasion  and  as  part    Marks  Act 
o{  the  terms   of  sale ;  and  in  the  latter  case  the  accused  must  1SQ7— Trade 
rely  for  his   exculpation  on  clause  (c) — namely^  by  showing  that  descripHan  — 
he  had  acted  innocently.     In  the  present  case  there  was  ample    pj!^!^^, 
evidence  to  justify  the  conclusion  of  the  magistrates   that  the   UahUityfor 
appellant  was  prima  fade  guilty  of  the  offence  charged^  and  that  servanVa  a^s. 
yrvma  facie  case  has  not  been  met  in  the  manner  required  by  the 
Act.     The  magistrates^  indeed,  have  affirmatively  found — ^in  the 
terms  of  clause  (a) — that  the  appellant  had  not,  in  fact,  taken  all 
reasonahle  precautions  against  committing  an  offence  against  th^ 
Act,  but  I  have  already  pointed  out  that  that  clause  does  not 
directly  apply  to  the  facts  of  this  case.     This  finding  is,  therefore, 
not  strictly  relevant,  although  it  suggests  an  important  element 
in  determining  whether  the  accuseci  is  innocent;    but  what  is 
material  to  note  is  that  the  magistrates  do  not  appear  to  have 
been  asked  to  find,  and  certainly  they  do  not  in  fact  find,  that 
the   appellant   acted  innocently  within   the    meaning   of  clause 
(r).     There  was  evidence  before  them  that  the  American  hams 
in  question  were  dressed  so  as  to  deceive  the  public ;  and  this 
probably   explains  the  reason  of  the  affirmative  finding  to  which 
I    have   adverted,   and   the   absence    of   the   finding   that   the 
appellant  had  acted  innocently  within  the  meaning  of  clause  (c). 
In   answer,  then,  to   the   question  which  alone    is    put   to  us, 
namely,   whether,    upon  the  facts   stated,  the   decision   of   the 
magistrates  convicting  the  appellant  was  in  point  of  law  correct, 
my  answer  is  that  in  my  judgment,  it  was.     When  the  scope.and 
object  of  the  Act  are  borne  in  mind,  any  other  conclusion  would, 
to  a  large  extent,  render  the  Act   ineffective   for   its  avowed 
purposes.     The    circumstances   of    the    present    case    afford    a 
convenient  illustration  of  this.     The  appellant,  under  the  style 
of  the    "  London    Supply    Stores,*'    carries    on    an    extensive 
business  as  grocer  and  provision  dealer,  having,  it  appears,  six 
shops  or    branch  establishments^  and  having  also  a  wholesale 
warehouse.     It  is  obvious  that,  if  sales  with  lalse  trade  descrip- 
tions could  be  carried  out  in  these  establishments  with  impunity 
so  far  as  the  principal  is  concerned,  the  Act  would,  to  a  large 
extent,  be  nugatory.     I  conceive  the  effect  of  the  Act  to  be  to 
make  the  master  or  principal  liable  criminally  (as  he  is  already 
by  law  civilly)  for  the  acts  of  his  agents  and  servants   in  all 
cases  within  the  sections  with  which  we  are  dealing,  where  the 
condact  constituting  the  offence  was  pursued  by  such  servants 
and  agents  within  the  scope  or  in  the  course  of  their  employment, 
subject   to  this — ^that  the  master  or  principal  may  be  relieved 
from    criminal   responsibility  where  he  can  prove   that  he  had 
acted  in   good  faith  and  had  done  all  that  it  was  reasonably 
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CoppEN       posbible  to  do  to  prevent   the  commission   by  his  agents   and 
^    '  servants  of  offences  against  the  Act.     The  result^  therefore^  is 


that  the  conviction  will  be  affirmed^  and  with  costs.     I  wish  to 

1808.        add  that  the  form  in  which  this  case  is  stated  is  not  satisfactory. 

M  ^r"diM  ^^  ^^®®  °^^  throughout  clearly  distinguish   betn^een   what  was 

MwrUA^  merely  evidence  and  what  was  proved  to  the  satisfaction  of  the 

1887— iVoitf  magistrates.     It  is  important  that  it  should  be  borne  in  mind 

d^Bcripiion  —  \\^^\^  when  a  case  is   submitted  to  the  Court  it  ought  to  state 

Pr^iy^pcl*9    cl®*^r^y  what  the  facts  proved  were,  and  not   merely  what  the 

UMiiiyfiiT  evidence  was. 

wrvanVt  aeU,  Appeal  dismissed  and  conviction  affirmed. 

Solicitors  for  the  appellant^  Neve -mi  Beck.—      -     .  '     " 
Solicitors  for  the  respondeat,   Mosely  for   Weekes  and   Co, 
Birmingham. 


QUEEN'S  BENCH  DIVISION. 

April  28  and  29. 

(Before  Wills  and  Kennedy^  JJ.) 

Prior  (app.)  t?.  Slaithwattb  SpiUNhJa  Company  (resps.).  (a) 

Factories — Young  person — Working  during  meal  howrs — Deemed 
to  be  employed— Factory  and  WorksJu^  Act,  1878  (41  Vici. 
c.  16),  M.  17,  83,  86,  87,  and  94. 

When  a  young  person  employed  in  olfactory  works  during  meal- 
time  at  cleaning  the  machinery,  even  though  he  does  so  for  his 
ovm  amusement  and  contrary  to  the  easpress  orders  of  the  occu- 
pier of  the  factory,  he  will  be  deemed  to  be  employed  by  the 
occupier,  and  the  occupier  will  be  liable  to  \a  penalty  wnder 
sect  88  of  the  Factory  and  Workshop  Act,  1878,  unless  he  can 
show  that  some  other  person  is  liable  u/nder  sects.  86  and  87. 

C^'ASE   stated   by  the  justices  for  the  West  Riding  of  the 
-^     County  of  York. 

At  the  petty  sessions  holden  at  Huddersfield,  in  and  for  the 
Upper  Division  of  the  West  Biding  of  the  County  of  York,  on 
the  14th  vday  of  December,  1897,  an  information,  preferred'  by 
the  appellant  against  the  respondents,  charging  that  the  respon- 

(a)  Reported  by  J.  Andbbw  Strahan,  Esq,,  Barrister-at-Lmw. 


1898. 
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dents  were  tte  occupiers  of  a  factory  within  the  meaning  of  the       Phior 
Factory  and  Workshop  Act,  1878,  wherein  they  did  on  the  5th  £^I^ 
day   of    November,    lo97,   employ   Herbert  Garside,    a    yonuft     sxttmrnT^ 
peTBon^  doringi  a  time, specified  on  a  notice  affixed  in  the  said     Company. 
iactory  as   a   time  allowed  for  meals   and  absence  from  work, 
contrary  to  tlie  statute  41  &  42  Vict.  c.  16,  whereby  they  were 
liable  to  pay  a  penalty  not  exceeding  SZ.,  was  heard  and  deter-    FoctoriM— 
mined,  and  was  dismissed.  Toung persons 

Tte  appellant  was  one  of.  Her  Majesty's  Inspectors  of  during  meal 
Factories,  and  the  respondents  were,  the  owiiers  and  occupiers  of  -hours^  " 
certain  spinning  mills  at  SJaithwaite,  near.  Huddersfield,  such  Bmplofiment 
mills  being  a  textile  factory  within  the  meaning  of  the  Factory  "^^^^J^ 
and  Workshop  Act,  1878.  .ifct;.ia75— 

In   accordance    with,  the   reqoirements  of  the   Factory   and  ^i  Fict^c.  16, 
Workshop  Act,  1878,  the  respondents  had  fixed  and  specified  in  **g«^'*  ^94^' 
a  notice  affixed  to  their  factory  the  period  of  employment  and 
the  times  allowed  for  meals,  one  of  the  times  for  meals  being 
from  12.30  to  1.0  p.m.     A  copy  of  the  said  notice  was  put  in 
eyidence,  and  was  part  of  this  case. 
The  evidence  given  at  the  hearing  was  as  follows : — 

John  Daniel  Prior,  of  Hnddersfield,  the  appellant,  on  his  oath, 
said : 

I  Tiaited  the  respondents*  mill  on  the  5th  day  of  November  last.  I  there  found  two 
Tonng  persons  at  ten  minutes  to  one  o'olook  in  the  day  working.  One  was.  in  th«t 
mole  gate,  and  the  other  was  at  the  end  of  the  male.  In  reply  to  my  questions  they 
told  me  thej  were  cleaning  the  spindles.  The  time  allowed  for  meals  as  per  noticti 
affixed  in  the  mill  was  from  12.80  to  1.0  o'clock.     The  machinery  was  not  in  motion. 

Cross-examined  by  respondents'  solicitor:  I  saw  men  cleaning.  I  did  not  see  Mri 
Varley,  the  manager. 

Herbert  Garside,  of  Dowry  Lingards,  on  his  oath  said 
(examined  by  the  appellant) : 

I  remember  Friday,  the  5th  day  of  November.  It  was  ten  minutes  to  one  when 
yon  saw  me  in  the  mill.  I  was  doing  nothing.  I  had  had  my  dinner  in  the  mill.  I 
was  oiling  the  spindles.     This  was  ten  minutes  to  one  o'clock. 

Cross-examined  by  respondents'  solicitor :  I  had  my  dinner  in  the  mill.  It  was 
warmer  in  the  mill  than  outside.  I  had  finished  my  dinner  when  the  appellant  came. 
After  dinner  I  sat  down  a  bit.  I  had  nothing  to  do  in  there.  I  am  a  piecer,  and  my 
duty  as  a  piecer  is  to  tie  up  ends  when  they  are  down.  This  is  all  my  duty.  It  is 
not  part  of  my  business  to  oil  spindles.  That  is  the  spinner's  duty.  .  I  got  hold  of 
the  oO  can  because  I  had  nothing  else  to  do  to.  pass  the  time  away.  I  have  seen  a 
copy  of  the  rules  which  are  affixed  in  our  room.  I  had  read  that  I  must  not  do 
work  daring  meal  times.  Mr.  Varley  has  not  ever  caught  me  doing  anything  of  the 
sorL  He  did  not  know  I  was  doing  it  then,  or  any  other  manager.  I  saw  the  oiL  can 
handy  and  picked  it  up. 

By  the  Bench :  I  should  not  receive  any  extra  payment.  I  had  not  been  told  by 
the  spinsere  to  do  this  work. 

The  Obairmsn :  When  do  you  generally  oil  the  spindles. 

Oarside :  The  spinners  do  it.    I  have  never  done  it  before. 

Re-examined  by  the  appellant :  I  have  not  done  it  regularly  before. 

By  the  Bench  :  The  spinner  did  not  tell  me  to  do  it.  What  I  have  done  has  been 
done  eootimzy  to  orders,  and  simply  of  my  own  accord. 

..'  •,»      ..."    * 

No  eyidence  was  called  on  behalf  of  the  respondents ;  bat  it 
was  sabmitted  on  their  belialf  that  the  boy  G^arside  was  not 
employed '  by  the  respondeiits  in  cbntrayention  of  the  said  Act, 
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Pbior        and  that  the  act  of  Garside  was  voluntary  and  against  the  orders 

s  AiTHw  ^^  *^®  respondents. 

SpnvmMo  O^  behalf  of  the  appellant  the  attention  of  the  justices  was 

OoMPAiTT.  called  to  sect.  94  of  the  Act. 

Vr^  On  the  above  evidence  the  justices  were  of  opinion^  and  found 

.'  as  a  &ct,  that  there  was  no  evidence  of  employment  of  the  said 

Factoriei-^  Herbert  Qurside  by  the  respondents  in   contravention   of  the 

FotttH^pwjwfw  Factory  and  Workshop  Act,  1878,  and  they  accordingly  dis- 

during  meal  ^^^^^^  the  information. 

houn^         The  question  for  the  opinion  of  the  Court  was,  whether  upon 
JSfi^loymmt  the  facts   stated   the  justices  were   right   in   holding   that   no 
F^Hk^.    offence  under  or  breach  of  the  Factory  and  Workshop  Act,  1878, 
ilci,  1878-*-  had  been  committed  by  the  respondents. 

41  Viet.  c.  16, 

M  17, 83,  86,      Factory  and  Workshop  Act,  1878  (41  Vict.  c.  16) : 

'  Sect.  17.  With  respect  to  meals  the  following  regulations  shall  (save  as  in  this  Act 

specially  exempted)  be  obsenred  in  a  factory  and  workshop:  (1)  All  children,  young 
persons,  and  women  employed  therein,  shall  have  the  times  allowed  for  meals  at  the 
same  hour  of  the  day ;  and  (2)  A  child,  yonog  person,  or  woman  shall  not  daring 
any  part  of  the  times  allowed  for  meals  in  the  factory  or  workshop,  be  employed  in 
the  factory  or  workshop,  or  be  allowed  to  remain  in  a  room  in  which  a  manofao- 
taring  process  or  handicraft  is  then  being  carried  on. 

Sect.  88.  Where  a  child,  yoang  person,  or  woman  is  employed  in  a  factory  or  work- 
shop contrary  to  the  provisions  of  the  Act,  the  oocapier  of  the  factory  or  workshop 
shall  be  liable  to  a  fine  not  exceeding  three  .  .  .  poands  for  each  child,  yoang 
person,  or  woman  so  employed  ...  A  child,  yoang  person,  or  woman  who 
.  .  .  daring  any  part  of  the  times  allowed  for  meals  and  absence  from  work  is, 
in  contrayention  of  the  provisions  of  this  Act,  employed  in  the  factory  or  workshop, 
or  allowed  to  remain  in  any  room,  shall  be  deemed  to  be  employed  contrary  to  the 
provisions  of  this  Act. 

Sect.  86.  Where  an  offence  for  which  the  occupier  of  a  factory  or  workshop  is 
liable  under  this  Act  to  a  fine,  has  in  fact  been  committed  by  some  agent,  servant, 
workman,  or  other  person,  such  agent,  servant,  workman,  or  other  person  shall  be 
liable  to  the  same  fine  as  if  he  were  the  occupier. 

Sect.  87.  Where  the  occupier  of  a  factory  or  workshop  is  charged  with  an  offence 
against  this  Act,  he  shall  be  entitled,  upon  information  duly  laid  by  him,  to  have  any 
other  person  whom  he  charges  as  the  actual  offender,  brought  before  the  Court  at  the 
time  appointed  for  hearing  the  charge ;  and  if,  after  the  commission  of  the  offence 
has  been  proved,  the  occupier  of  the  factory  or  workshop  proves  to  the  satisfaction  of 
the  Court  that  he  had  used  due  diligence  to  enforce  the  execution  of  the  Act,  and  that 
the  said  other  person  had  committed  the  offence  in  question  without  his  knowledge 
consent,  or  connivance,  the  said  other  person  shall  be  summarily  convicted  of  such 
offence,  and  the  occupier  shall  be  exempt  from  any  fine. 

Sect.  94.  A  child,  young  person,  or  woman,  who  works  in  a  factory  or  workshop, 
whether  for  wages  or  not,  either  in  a  manufacturing  process  .  .  .  or  in  cleaning 
or  oiling  any  part  of  the  machinery  ,  .  .  shall,  save  as  otherwise  provided  by 
this  Act,  be  deemed  to  be  employed  therein  within  the  meaning  of  this  Act. 

The  Solicitor-Oeneral  {H.  Sutton  with  him)  for  the  appellants. 
— The  magistrates  have  entirely  misconceived  the  question. 
They  have  held  that  he  was  not  employed  by  the  respondents  to 
do  the  work.  But  the  question  is  not  whether  he  was  employed 
to  do  it  or  not.  The  question  is  whether^  being  employed  in 
the  factory,  he  has  in  fact  done  the  work.  By  sect.  94  of  the 
Act,  if  he  has  done  the  work  he  is  to  be  deemed  to  be  employed 
by  the  occupier.  The  purpose  of  the  Act  is  to  throw  a  duty 
upon  the  occupier  to  see  that  children,  young  persons,  and 
women  employed  in  the  factory  do  not  work  during  meal  times. 
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K  he  does  not  take  proper  precautions  to  prevent  their  working       Prior 
during  meal  times  then  if  they  do  work  he  is  liable.     If  he  does  sulithwaitb 
take  proper   precautions  then  the  person  to  whom  the  duty  of    Spinning 
pTeYentiou     is     delegated    is    liable    under   sect.    87^    and    the      Cokpant. 
employer  is   exempt  from  any  fine  on  showing  the  liability  of       ^^ 

this  person.  ^' 

Mawlinstm,  Q.O.  [Harper  with  him)  for  the  respondents. — By    Factories— 
sect.  94  of  the  Act  no  doubt  the  boy  is  to  be  deemed  to  be  ^*^^jj^* 
employed  if  he  works  at  cleaning  or  oiling  the  machinery.     The  dwring  meal 
Solicitor-General  reads  this  section  as  if  the  word  works  were      hov^n— 
left  out — as  if  it  read  that  he  is  to  be  deemed  to  be  employed  ^^^jj^'f^ 
if  he  cleans  the  machinery  during  meal  time.     It  is  submitted  that     w^hope 
here  tbe  boy  did  not  work  at  cleaning  and  oiling  the  machinery.   Act,  1878— 
He  did  it,  as  he  says,  for  his  own  amusement.     It  was  not  the  *^  \^^'c^  iS* 
work  be  was  employed  to  do ;  his  proper  work  was  tying  up  ''gy  ^  94  ' 
loose  ends.     It  was^  as  he  knew,  against  orders  to  do  the  thing, 
and  he  did  it  not  as  work  but  as  amusement.     [Wills,  J. — 
This  is  not  what  the  justices  find.     They  do  not  find  that  what 
he  did  was  not  work ;  but  that  he  was  not  employed  in  doing 
it.]     Yes ;  but  they  had  sect.  94  before  their  minds  when  they 
found  that,  and  so  they  must  have  known  that  if  he  worked  at 
oiling  the  machinery  he  was  employed  under  sect.  94.     If  one 
holds    that    doing   anything   to    the    machinery    is    working, 
even  though  the  strictest  precautions  are  taken  to  prevent  such 
act,  then  any  discontended  young  person  might  render  the  occu- 
pier liable  to  conviction  and  fine  by  doing  what  he  knows  he 
should  not  do.      [Wills,  J. — Could  the  master  not  make  the 
yonng  person  liable  himself  under   sects.  86   and  87?]      No; 
that  applies  only  to  acts  authorised  or  ordered  by  someone  more 
or  less  in  authority  over  the  young  person.     [Wills,  J. — What 
about  "  workman  or  any  other  person ''  ?     Surely  that  does  not 
indicate  a  person  in  any  authority  ?]     The  offence  is  not  being 
employed  to  do  the  act,  but  employing  to  do  it.     But,  granting 
that  your  Lordship's  view  is  right,  that  will  be  sufficient  for  me. 
Here  the  boy  did  the  cleaning  not  only  without,  but  contrary  to, 
the    orders   of    the   respondents.      He    is   the    person    liable. 
[E^ekhedy,  J. — Even  if  there  is  anything  in  the  point,  it  is  too 
late  to  raise  it  now.     It  was  not  raised  below,  and  by  the  Act  it 
must  be   shown   that  the  other  person  was   liable .  before  the 
occupier  can  clear  himself.]     Assuming  the  Court  is  against 
me  on  the  construction  of  '^  working  at  cleaning  the  machinery," 
I  submit  that  sect.  94  only  makes  snch  working  primd  facie 
evidence  of  employment.      When  such  work  is  found  going  on 
the  Court  is  to  presume  employment  till  the  contrary  is  shown. 
Here  the  contrary  has  been  shown*     My  main  point,  however, 
is  that  by  ''work''   is   meant   doing   something  by   direct  or 
indirect   order  by   the   employer,  or   in  some  way   as  a  duty ; 
merely   doing    something    for    one's   own    amusement    is    not 
working :   (Hophinson  v.  Caunt,  14  Q.  B.  Div.  592.) 
The  Solicitor' General  in  reply. —  Counsel  for  the  respondents 
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Prior       lias  misapprehended  the  decision  of  the  justices.     They  did  not 

SiiJLnHWAiTB  ^^^  could  not  find  that  the  boy  was  not  working.     What  they 

Spinning     ^^^  ^^^  ^^^  ^^^^  when  he  was  working  he  was  not  employed  by 

OoMPANT,     the  respondents.     But  the  Legislature  has  enacted  that  when  he 

7^        is  working  during  meal  time  he  is  to  be  deemed  to  be  employed. 

'        That  does  not  mean  that  he  is  to  be  presumed  to  be  employed 

Factoriei—    till  the  contrary  is  shown ;  it  means  that  whether  he  is  in  fact 
y(>w^gperBon9  employed  OF  not,  for  the  purposes  of  the  Act  he  is  to  be  taken 
during  tMol  ^^   employed.      That  is   the  meaning   always   attached  by   the 
hours—      Courts  to  the  word  *'  deemed."     As  for  the  suggested  hardship 
EmploymmU  q{  holding  the  occupier  liable  for  a  young  person  doing  work 
"^o^fcoiw    contrary  to  orders,  it  is  the  duty  of  the  occupier  to  take  pre- 
Adf  1676—   cautions  to  prevent  the  breach  of  the  Act.     If  he  takes  siich 
41  VtcL  e.  16,  precautions   and   through    some    subordinate's    negligent^e  .  the 
*»/  otuf  94^'  young  person  works,  then  the  occupier  can  free  himself  from  a 
fine  by  showing  the  real  canse  of  the  breach  was  the  negligence 
or  misconduct  of  this  subordinate.     If  in  spite  of  proper  pre- 
cautions there  still   is  a  breach  for   which  the  young  person 
himself  is  the  only  person  morally  responsible,  then  that  would 
be  a  consideration  to  put  before  the  justices  in  mitigation.     If 
they  felt  the  occupier  was  guilty  of  no  default  they  could  inflict 
no  fine,  in  which  case  he  would  be  in  the  same  position  as  he 
would  be  if  he   proved  that  the  default   was   a   subordinate's 
under  sects.   76  and  77 — that  is  convicted,  but  not  fined.     As 
for   the  boy  himself  being  liable  for  breach  of  the  Act,   the 
decision  of  that  point  is  not  necessary  here.      At  the  same  time 
I  may  point  out  that  the  Act  is  passed  for  the  protection  of  the 
young  person  against  being  compelled   or   permitted  to  work 
during  meal  time,  and  it  is  contrary  to  the  usual  rules  of  con- 
struction  to   turn  a  statute  intended  for  the  protection  of   a 
person  into  a   statute   inflicting  punishment   on  the  protected 
person  for  its  breach.     If  the  young  person  was  to  be  held  liable 
when  he  for  his  own  amusement   broke  the  provisions  of  the 
Act,  the  number  of  young  persons  who  would  break  it  for  their 
own  amusement  would  soon  become  remarkable.     The  Act  puts 
a  duty  on  the  occupier  to  see  that  there  is  no  breach,  and  if  he 
fails  in  that  duty  even  without  negligence  on   his  part  he  is 
liable,  though  no  doubt  the  justices  would,  in  fixing  the  amount 
of  the  penalty,  take  into  consideration  whether  he  was  negligent 
or  not. 

Wills,  J. — -I  have  come  to  the  conclusion  that  this  appeal 
must  succeed.  Undoubtedly  it  is  a  question  of  very  consider- 
able importance,  and  it  deseryed  the  elaborate  and  careful' 
argument  which  it  has  received  on  both  sides.  Certainly  cases 
may  be  put  in  which  legislation  of  this  kind  often  appears  to 
have  possibly  extravagant  results.  Take  the  case  of  a  young 
man,  for  instance,  seventeen  years  and  864  days  old,  who  is  just 
as  well  able  to  protect  himself  as  when  he  is  two  days  older.  In 
comparing  those  two  cases. there  is  an  apparent  extravagance 
in  saying  that  in  one  ease  an  offence  is  committed,  and  in  the 


1898. 


CRIMINAL  LAW  CASES.  59 

other  not.       But    you  must  draw  the   line  somewhere,   and  the       Prior 
liegislatare    is    obliged  to  draw  it,  and  have  placed  perhaps  a  S(4CT^^„g 
aomewhat  liberal  interpretation  upon  the  phrase  '^  young  person  ''     Spinning 
by  patting  the    maximum  age  at  eighteen.      With  that  one  has     Gompant., 
notmng  to  do^  and  I  only  referred  to  such  matters  in  the  course 
of  tlie  argument^   not  because  I  criticised  what  the  Legislature 
has  done,    \>nt   because  it  very  often  helps   one  very  much  to    Fadonea — 
get  at  the  point  and  meaning  of  an  Act  of  Parliament.     When  ^oung persons 
one  pntB  extreme  cases,  one  attempts  to  see  how  it  might  work   during  meal 
in  individnal  cases,  and  a  very  legitimate  consideration  is  whether      hours^ 
cases,  whicb  present  that  sort  of  extravagance  against  which  Jf^^^J^*"^ 
the  human  mind  more  or  less  naturally  revolts,  are  likely  to  be  ~V^is^«*~ 
of  frequent  occurrence,   and   whether  it  is  not,  as  it  often  is,  a  Act/JB7B-' 
necessity  that  legislation  which  is  meant  to  cover  a  large  class  of  *^  ^^*?*- P-^^' 
cases  to   which  it  is  legitimately   applicable,  and  in  respect  of  *87^^^'^' 
which  everyone  would  feel  properly  applicable,  should  from  time       '  '        ' 
to  time   cover    cases  which,    presented  by  themselves,   seem 
almost  shocking.     Now  it  is  plain  to  me  what  the  policy  of  this 
Act  is  in  respect  of  this  matter  of  working  during  meal  hours. 
It  is,  that  persons  who  are  looked  upon  by  the  Legislature  as 
comparatively  defenceless  (whether  they  are  or  are  not  so  in 
point  of  fact),  shall  have  their  meal  time  preserved  to  them  intact. 
Certainly  the  legislation  is   very  rigorous  for  the  purpose  of 
enforcing   that  necessity,  but    it  matters   not  that  it  is    very 
rigorouB  if  the  case  falls  within  what  the  Act  of  Parliament  has 
said,  which  is  the  one  thing  and  the  only  thing  a  judge  can  look 
at.    What  was  done  in  the  present  case,  ana   what  was  it  the 
magistrate  found  ?     They  found  that  this  lad  was  cleaning  or 
oiling  the  shaft  during  the  prohibited  hours.      Mr.   Rawlinson 
says  he  was  not  working  in  cleaning,  and  I  agree  that  the  word 
''work''  is  used  in  the  Act,  and  I  think  it  is  meant  to  have  a 
significance.      I  can  conceive  cases  in  which  a  boy  might  be 
oiUng  machinery  and  yet  might  not  be  working;  but  in  the  pre- 
sent case  it  seems  to  me  he  was  doing  exactly  what  he  would 
have  been  doing  if  he  had  been  doing  it  under  orders,  and  there 
is  no  distinction  to  be  drawn  between  the  character  of  the  act 
whether  it  is  done  voluntarily  or  under  orders.     A  person  may 
work  for  the  sake   of  amusing  himself:  it  is  not  the  common 
notion  of  work,  but  ^'  work  '^   certainly  does  not  exclude  it.     I 
think  I  have  worked  very  often  myself  very  hard  in   my  own 
garden,  but  for  the  sake  of  amusing     myself,  though  it  is  still, 
work.     The  mere  fact  that  the  boy  did  this  to  please  himself 
does  not  prevent  it  from  being  a  case  in  which  he  has  worked 
in  cleaning,  and  he  himself   has  adopted  the  same  language. 
The  magistrates  have  not  found  that  he  did  not  work ;  what 
they  have   found  is   that   there    is   no   evidence  of  his   being 
employed  by  the   respondents.      I  agree  there  is  no  evidence  of 
ofhiB  being  employed  by  the  respondents,  and,  in  point  of  fact 
he  was  tjoI — I  assume  that  from  the  facts  which  are  before  us 
bQt    tben^  the  Act  of  Parliament  has  not  introduced  any  such 


60  CRIMINAL  LAW  GASES. 

Prior  qualification  as  that.     On  the  contrary,  it  has  said  if  a  boy  works 

J-  during  these  prohibited  hours  in  cleaning  or  oiling:  any  machinery 

Spinning  ^^  should  be  deemed  to  be  employed,  which  I  take  to  mean  that 

CoKPANT.  for  all  purposes  connected  with  this  particular  legislation,  and 

~T  under  all  circumstances  in  which  the  Act  is  used,  the  expression 

[  "  employed  in  a  factory ''  means  he  shall  be  deemed  and  taken 

Factories—  and  treated  as  if  he  were  really  employed,  although  in  point  of 
ToungperMms  f^^^  }^q  }^2i^  j^q\,  been  employed.      I  do  not  for  a  moment  agree 

dwing^meal  *^*  ^*  merely  raises  a  presumption,  which  may  be  rebutted,  that 
^oura—  employment  has  taken  place.  The  Act  of  Parliament  under 
SmployriMnt  these  circumstances  makes  the  master  by  sect.  83  liable.  It  is 
""^or^JJwM  ^°*  ^^^  ™®  *^  ®*y  whether  it  is  hard,  or  whether  it  is  right  or 
-ict,  1878—  wrong.  The  Act  of  Parliament  has  so  enacted,  and  there  is  an 
41  Vict.  c.  16,  end  of  it.  It  is  not,  I  think  necessary,  on  the  present  occasion 
*  ST^'awd'M^'  to  discuss  what  the  limits  of  sect.  87  are,  and  what  is  its  operation 
or  any  matters  of  this  kind.  More  particularly  it  is  very  desir- 
able not  to  go  beyond  what  is  absolutely  necessary,  because  it  is 
not  until  you  come  to  have  the  very  circumstance  in  question 
defined  that  you  can  say  what  an  Act  of  Parliament  means.  It 
mav  be  that  if  you  attempt  to  interpret  it  before  you  know 
where  the  shoe  will  pinch,  you  may  find  you  have  made  a  great 
mistake.  But  it  does  not  seem  to  me  in  the  present  case  that  the 
employer  is  in  a  position  to  claim  the  benefit  of  sect.  87,  because 
the  magistrates  have  had  no  information  duly  laid  before  them 
that  any  other  person  is  charged  with  the  ofience,  and  that 
certainly  is  a  condition  precedent  to  the  operation  in  favour  of 
the  employer  of  sect.  87,  and,  as  that  has  not  been  complied 
with,  I  would  rather  not  say  anything  further  about  sect.  87. 
Sects.  86  and  87  are  clearly  intended  to  meet  cases  standing 
upon  the  same  general  footing  as  this,  that  is  to  say  :  there  are 
other  cases  besides  this  in  which  the  occupier  may  be  liable,  and 
\s  prima  fade  liable  for  something  in  respect  of  which  he  may 
be  absolutely  blameless,  and  where  the  real  ofience  may  be  that 
of  somebody  else,  and  sects.  86  and  87  are  undoubtedly  meant 
to  give  a  protection  in  such  cases.  As  I  said  before,  it  seems 
to  me  the  essential  condition  of  the  application  of  sect.  87 
fails  here,  because  there  was  no  information  before  the  magis- 
trates duly  laid  that  any  other  person  was  suspected  to  have 
been  guilty  of  the  offence,  and,  therefore,  it  is  unnecessary  to 
say  anything  more  about  that.  The  true  view,  I  think,  is  what 
the  Solicitor-General  has  placed  before  us  as  to  cases  in  which 
nobody  can  be  brought  to  book,  that  is  to  say,  in  which  the 
moral  offence  cannot  be  brought  home  to  anybody,  and  in  which 
therefore,  possibly  under  sect.  87  there  may  still  be  a  liability 
on  the  part  of  a  master  and  occupier  to  be  convicted.  Any  case 
of  that  kind,  and  any  case  in  which  there  is  a  real  hardship  is 
met,  and  may  be  met  by  the  absolute  discretionary  power  which 
is  vested  in  the  justices,  and  no  doubt  they  will  not  abuse  it,  of 
moderating  the  fine  to  any  extent,  and  dealing  with  the  costs  as 
they  think  fit.     It  seems    to  me,  therefore,  under   the  circum- 
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stances  there  is    really  no  answer  to  the  present  case^  and  the        Prior 
matter  mast   go    back  to  the  magistrates  with  our  opinion  that  !^ 

they  ought   to  convict.  Spiwmiho 

KiNNSDY^  J. 1  entirely  agree.     I  am  quite  satisfied,  after  the     Oompakt. 

discussion  ivhicb  bas  taken  place  (which^  as  my  learned  brother         TTT 

said,  was  well  deserved  by  the  public  character  of  the  question),         ' 

of  the  great    importance  consistent    with  justice,  o£  presenting    Factories— - 
the  provisions  for  the  protection  of  the  health  of  the  young  con-  Young  T^Bons 
tained  in  tbis    Act  of  Parliament  from  being  lost  sight   of  or   ^ring  meal 
spoilt.      At  tbe  end  of  that  discussion  I  have  come  without  any      houre-- 
doubt  to  tbe  conclusion  that   the  magistrates  ought  to  have  con-   Employment 
victed  in  this  case.     They  have  found  "  that  there  was  no  evidence  "j^rhthwa 
of  employment  of  the  said  Herbert  Garside  by  the  respondents    Act,  1878— 
in  contravention  of  the  Factory  and  Workshop  Act.    1878,  and  41  Vict.  c.  16, 
we  accordingly  dismissed  the  said  information.'^     It  appears  to  %t  and94 
me  that    there   was   evidence  of  the   employment  of  Herbert 
Garside  by  the  respondents  in  contravention  of  the  Factory  and 
Workshop  Act,  1878,  and,  without  repeating  what  my  brother 
has  said  on  the  construction  of  the  Act,  I  think  the  scheme  of 
the  Act  is  clear,  namely,  that  the  health  of  those  comparatiyely 
defenceless  persons  is  to  be  protected  by  their  having  the  full 
half  hour  at  meal  times  without  being  in  a  portion  of  the  mill 
where  machinery  is  being  actively  used,  or  themselves  doing  any 
work  in  the  mill.      The  words  used  in  the  17th  section  are  that 
yoang  persons  shall  not  during  any  part  of  the  time  allowed  for 
meaU  be  employed  in  the  factory  or  workshop.     Then  you  have 
got  in  sect.  94   the   word  "  employed  ^'   described  as  including, 
amongst  other  things,  the  work  which  on  the  evidence  it  is  clear 
that  this  boy  did  in  this  case.      The  scheme  is  that  prima  fade 
the  employer  will  be  held  responsible  for  the  provisions  of  the  Act 
in  respect  of  these  comparatively  defenceless  persons.     If  he  can 
show  that  it  was  somebody  else,    and    that,  in   the  words   of 
sect.  87,  he  has  used  due  diligence  to  enforce  the  execution  of 
the  Act,  and  that  another  person  has  committed  the  offence,  he 
is  protected ;  and,  further,  even  if  he  be  liable,  as  my  brother 
has  pointed  out,  the  magistrates  must  be  trusted  to  use  their 
discretion  in  dealing  with  the  fine  which  they  might  find  it  their 
daty,  at  any  rate  nominally  to  inflict.      I  will  add  also  that,  as 
these  provisions  may  be  put  in  force,  and  I  suppose  very  often 
have  to  be   left  to  be  put  in  force,  by  an  official  of  the  Govern- 
ment, an  inspector,  charged  with  the  responsibility,  he  will  cer- 
tainly not,  as  the  Solicitor-General  pointed  out,  be  forward  to 
take  proceedings  in  a  case  where  there  was  wantonness  on  the 
part  of  the  employe^  and  every  care  taken  on  the  part  both  of  the 
employer  and  the  superiors  of  the  employe.     It  is  further  to  be 
poiated  out  that  at  the  conclusion  of  sect.  87  the  express  terms 
are,  ''where   it    is    made   to  appear  to  the   satisfaction  of  an 
mapector  at  the  time  of  discovering  the  offence  " — it  assumes  an 
otbnce — '^  that  the  occupier  of  the  factory  or  workshop,  had  used 
aJJ  due  diligence   to  enforce  the  execution  of  this  Act,  and  also 
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woR       by  what    person    sucli  offence    hacl   been    committed^  and  also 

SLi^ii^AiTB      *^^  ^^  ^^  been  committed  without  the  knowledge,  consent,  or 

Spinning      connivance  of  the  occupier,  and  in  contrayention  of  his  orders,  then 

CTokPANT     the  inspector  shall  proceed  against  the  person  whom  hei  believes  to 

1898^        be  the  actual  offender  in  the  first  instance,  without  first  proceeding 

!        against  the  occupier  of  the  factory  or  workshop/^  It  appears  to  me 

Faetoriea—   on  the  evidence  before  us,  that  the  conclusion  of  the  magistrates 

^^^!!?Wb7k^  was  not  justified.     It  has  been  pointed  out  also  that  the  magis- 

duHnjy  wwar  ^^''^s  have  found  in  paragraph  5  of  the  case:  "There  was  no. 

hours-       evidence  of   employment  of  the  said   Herbert   G-arside   by  the 

^Jl^P^'JJ**'*^  respondents  in  contravention  of  the  Faobory  and  Workshop  Act, 

w^ks\^8    1873.''     It  is  not  necessary  that  they  should  find  an  employment 

Act,  1878—   by  the  respondents,  and  I  think  that  finding  was  a  mistake  on 

*^  ri^*o«  It*  *'^®  P*rt  of  the  magistrates. 

'*87  and  '94. '  Appeal  allowed.     Ooats  remitted  with  order  to  convict. 

Solicitor  for  the  appellant.  Solicitor  for  the  Board  of  Trade. 
Solicitors  for  the  respondent,  Learoyd,  James,  and  Mellor,  for 
Lea/royd'  and  Co.,  Huddersfield. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  May  11,  1898. 

(Before  Wills' and  Kennedy,  JJ.) 

Tatlob  and  others  (apps.)  v,  Jackson  (resp.).  (a) 

,.     .    ,  '      "'  .     •        . ■      ■ . 

Oame  laws-^  Trespass  in  pursuit  of  game — Leave  and  licence — 

Evidence— The  Gams  Act,  1831  (1  ^  2  Will.  4,  ci  32),  s.  30.  ' 

■  '** 

By  the  Oame  Act,  1861,  sect.  30,  if  any  person  trespass  vn  the 
daytime  in  pursuit  of  game,  hiR  shall  on  conviction  forfeit  51., 
'^  provided  always  that  any  person  cha/rged  with  any  such 
trespass  shall  be  aJt  liberty  to  prove  by  way  of  defence  any 
matter  which  would  have  been  a  defence  to  any  a,ction  at  law 
for  such  trespass.** 

The  appellant  received  leave  from  the  wife  of  the  occupier  to  hunt 
rabbits,  and  then  cowrsed  a  hare.  The  sporting  rights  were  not 
in  the  occupier. 

Held,  that  the  appellants  had  not  brought  themselves  vnthin  the 
proviso,  and  it  was  not  until  they  had  done  so  that  it   was 

(a)  Reported  by  W.  db  B.  Hkbbbbt,  Esq.,  Barrister- at- Law. 
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necessary   to  prove  strictly — e.g.,  by  producing  the  deed^^^that  Taylob  and 
the  landlord  had  the  right  as  against  the  occupier  to  take  game.       othmrb 
Qaaeve^  whether  the  wife  could  gvoe  euch  leave  as  she  had,  Jaokson. 

nA.SE  stated.  ^i^- 

Tke  appellantB  were  persons  residing   at   Debden^  and  the    iVespoM  ta 
respondeat  was  a  gamekeeper.  Ij^     ^ 

On  tte  8th   day  of  December,  1897,  the  appellants  were  sum-     ueence  — 
moned  for   unlawfully  committing  a  trespass  by  being,  in  the    Evidence— 
daytime  of  the  20th  day  of  November,  1897,  npon  a  certain  piece  J^i^f^l\ 
of  land  in  the  possession  and  occupation  of  one  Alfred  Cole,  in  wiXl.'^  cf^2 
search  of  game,  without  the  licence  or  consent  of  the  owner  of        s.  so. 
the  land  so  trespassed  upon,  or  of  any  person  having  the  right 
of  kiUing  game  npon  such  land,  or  of  any  other  person  having 
any  right  to  authorise  the  appellants  to  enter  or  be  upon  the  land 
for  the  purpose  aforesaid  contrary  to  sect.  30  of  the  Game  Act, 
1831. 

At  the  hearing  the  respondent  deposed  that,  between  1  and  2 
p.m.  on  the  20th  day  of  November,  1897,  the  appellants,  wif^ 
two  greyhounds,  were  coursing  on  land  atDebden,  in  the  ocqupa- 
tiou  of  Albert  Cole,  and  that  the  dogs  ran  a  hare,  and  directly 
afterwards  he  saw  one  of  the  appellants  carrying  a  hare  from  the 
direction  in  which  the  dogs  had  run. 

Frederick  Bass,  a  gamekeeper,  also  deposed  that  William 
Fuller  Maitland,  the  owner  of  the  Debden  Hall  estate,  had,  for 
upwards  of  ten  years,  had  and  exercised  the  exclusive  sporting 
rights  over  these  lands,  and  that  this  season  such  rights  were 
vested  in  and  exercised  by  a  Mr.  MulhoUand,  as  lessee  from 
W.  P.  Maitland. 

The  &cts  alleged  by  the  respondent  were  not  disputed  by 
the  appellant  except  those  as  to  the  owning  of  the  right  and  the 
leasing. 

Jane  Cole,  the  wife  of  Albert  Cole,  the  occupier  of  the  land, 
deposed  that  on  the  day  in  question  she  had  given  the  appellant 
leave  to  go  on  the  land  and  catch  some  rabbits. 

It  was  contended  on  behalf  of  the  appellants  that,  spotting 
rights  being  an  incorporeal  hereditament  could  only;  vest  iu  a 
person  .other  than  the  occupier  of  the  land  by  an. .instrument  ^ 
under  seal,  and  urged  that  the  production  of  such  deed  or  lease 
was  necessary  to  the  establishment  of  the  case  against  the  appel- 
lants. 

The  justices  overruled  the  objection  and  held  that  the  appel* 

lants  had  trespassed  on  the  land  in  search  of  game,  and  that.  they. 

had  failed  to  prove    before  tbem  the  licence  or  copsent  of  the 

owner  of  the  lands  so  trespassed  upon,  or  of  any  person  having 

the  right   of  killing  the  game  on  such  land,  or  of   any  other 

person  having  any  right  to  authorise  the  appellants  to  enter  or  be 

npon  the  land   for  the  purposes  aforesaid,  and  they  thereupon 

convicted  and  fined  the  appellants. 
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Taylor  and       By  the  Game  Acfc,  1831  (1  &  2  Will.  4,  c.  32)  s.  30 ; 

OTHKRS  ji  ^^y  person  whatsoever  shall  commit  any  trespass  by  entering  or  being  in  the 

.     ^*  daytime  npon  any  land  in  search  or  pnrsnit  of  game,  or  woodcocks,  snipes,  quails, 

Jaouon.       landrails,  or  coneys,  snch  person  shall  on  conviction  thereof  before  a  jnstioe  of  the 

peace  forfeit  and  pay  such  som  of  money,  not  exceeding  two  pounds  as  to  the  justices 

189o.         g^jji  seem  meet,  together  with  the  costs  of  the  conviction :  and  if  any  persons  to  the 

number  of  five  or  more  together  shall  commit  any  trespass,  by  entering  or  being  in 

Game  f^y^^  daytime  npon  any  land  in  search  or  pursuit  of  game,  or  woodcocks,  snipes,  quails, 

TrespoM  m    landrails,  or  coneys,  each  of  such  persons  shall,  on  conviction  thereof  before  a  justice 

pursuit  of     Qf  i]^Q  peace,  forfeit  and  pay  such  sum  of  money  not  exceeding  five  pounds,  as  to  the 

— Leave  and  gaid  jogtices  shall  seem  meet,  together  with  the  costs  of  the  conviction,  provided 

licence  —      always  that  any  person  charged  with  any  snch  trespass  shall  be  at  liberty  to  prove  by 

Evidence —     way  of  defence  any  matter  which  would  have  been  a  defence  to  an  action  at  law  for 

Oame  Act,     such  trespass ;  save  and  except  that  the  leave  and  licence  of  the  occupier  of  the  land 

1861 — 1  ^  2    so  trespassed  upon  shall  not  be  a  sufficient  defence  in  any  case  where  the  landlord, 

TfiTl.  4,  c.  32,  lessor,  or  other  person  shall  have  the  right  of  killing  the  game  upon  such  land  by 

8. 30.         virtue  of  any  reservation  or  otherwise  as  hereinbefore  mentioned ;  but  such  landlord, 

lessor,  or  other  person  shall  for  the  purpose  of  prosecuting  for  each  of  the  two 

offences  herein  last  before  mentioned  be  deemed  to  be  the  legal  occupier  of  such  land ; 

whenever  the  actual  occupier  thereof  shall  have  given  such  leave  or  licence ;  and  that 

the  lord  or  steward  of  the  Grown  of  any   manor,  lordship,  or  royalty,  or  reputed 

manor,  lordship,  or  royalty  shall  be  deemed  to  be  the  legal  occupier  of  the  land  of 

the  wastes  or  commons  within  such  manor,  lordship,  or  royalty,  or  reputed  manor, 

lordship,  or  royalty* 

/.  Ogle  for  the  appellants. 

i7.  G.  Laing  for  the  respondent. 

WiLLS^  J. — This  case  has  been  ingeniously  argued  by  Mr. 
Ogle^  and  is  not  free  from  difficulty^  but  when  the  facts  are 
&.irly  considered  there  is  little  doubt.  The  first  question  is 
whether  there  is  evidence  to  warrant  a  conviction.  In  order  to 
convict  there  must  be  a  trespass,  and  a  trespass  in  pursuit  of 
game.  Now,  there  is  evidence  that  the  appellants  had  permission 
to  go  on  the  land  and  hunt  for  rabbits,  and  so  there  is 
prima  facie  evidence  that  they  were  not  on  the  land  for  other  pur- 
poses. But  there  certainly  is  evidence  that  they  went  to  hunt 
for  hares,  and  on  that  the  tribunal  may  conclude  that  their  real 
purpose  was  to  course  hares.  That  is  evidence  of  trespass  in 
pursuit  of  game.  If  there  was  nothing  more  the  case  is  made 
out,  but  there  is  the  proviso  in  the  section  of  the  Act.  Now,  the 
essence  of  a  proviso  is  that  the  person  who  relies  on  it  shall  make 
out  that  he  comes  under  it,  and  the  words  of  the  proviso  itself 
show  that  the  person  who  wants  to  sl^elter  himself  under  it  must 
prove  himself  under  it.  It  is  in  these  words, ''  provided  always  that 
any  person  charged  with  any  such  trespass  shall  be  at  liberty  to 
prove  by  way  of  defence  any  matter  which  would  have  been  a 
defence  to  an  action  at  law  for  such  trespass.''  .But  the  appeU 
lants  have  failed  to  prove  themselves  within  this,  and  it  is  only 
when  they  have  brought  themselves  within  this  proviso  they 
cannot  have  that  rebutted,  unless  it  is  shown  that  the  landlord 
has  the  right  against  the  occupier  to  take  game.  That  right  of 
course  would  have  to  be  proved  strictly,  but  until  the  appellants 
have  brought  themselves  within  the  proviso  it  is  not  necessary. 

Kennbdt,  J. — I  agree.  At  first  sight  Barker  v.  Davis  (34 
L.  J.  140,  M.  C.)  seems  in  point,  but  the  essential  point  in  that 
case  was  that  prima  facie  the  tenant  of  a  farm  has  a  right  to 
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akoot*      Here    there   is  only    a  limited  permisBion  for  another  Tahoe  axd 

porpoee.      That  is  an  insufficient  licence  to  bring  into  operation  <>*■>■■ 

wKat  Mr.   O^le   seeks  to  establish.     To  my  mind  the  appellants  Jaaiom. 

ful   by    not    being  able    to    bring  themselves  into    the    same  

category  as  tlie  person  convicted  in  Barker  v.  Davis.     I  wish  to  ^^^' 

add  that  I  have  not  considered  the  point  as  to  the  right  of  the  Qem^— 

wife  to  give  this  permission.  Trupan  in 

Wills,  J. — With  regard  to  the  wife,  as  my  brother  Kennedy  .£?^"***^{^ 

lias  said,  that   point  we  have  not  taken  into  consideration.     It  ueenes  — 

may  give  rise  to  donbt.  Evid§nee-^ 

Appeal  dismissed.  imu^i^'^ 

Solicitor  for  the  appellant,  /.  W.  Atkinson.  j^^^  4  ^32 

Solicitors  for  the  respondent,  Andrew,  Wood,  and  Purves,  for  s.  80. 
Ackland  and  Son,  Saffron  Walden. 


QUEEN'S  BENCH  DIVISION. 
Thv/rsday,  Ma/y  19. 

(Before  Wills  and  Ebnnsdy,  JJ.) 

Th»  London  County  Council  (apps.)  v.  Edwabds  (reap.),  (a) 

Public  health — Btuilding  in  fiats — Scarlet  fever — Milk  business  on 
around  floor — Regulations  as  to  milkshops — Diseases  of  Animals 
Act,  18»4  (57  S  58  Vict.  c.  57). 

By  ihe  regulations  made  in  pursuance  of  the  Diseases  of  Animals 
Act,  1894^  hy  the  London  County  Council,  it  is  ordered  (inter 
alia)  28  ;  ''  That  every  purveyor  of  milk  or  person  selling  milk 
by  retail  shall  immediately  on  any  outbreak  of  contagious  or 
infectious  disease  within  the  building  or  upon  the  premises  in 
which  he  keeps  milk  .  .  .  give  notice  of  such  outbreak  to 
ihe  board ;  "  and  (29)  ''  shall  immediately  on  any  outbreak 
coming  to  his  knowledge  remove  all  milk  for  sale,  and  utensils 
for  containing  milk  for  sale,  from  such  building,  and  shall  cea^e 
to  keep  milk  for  sale  or  sell  milk  in  such  building  until  the 
same  has  been  disinfected  and  decla/red  by  the  medical  officer 
•    .    .    to  be  free  from  infection  J' 

The  respondent  was  summoned  for  not,  immediately  upon  the 

(m)  lUporttMi  bj  W.  in  B.  Hwnwirr,  Baq.,  Barri«t«r-At.LAw. 


66  OBIMINAL  LAW   CA8B6. 

Tbm  liONDON      knowledge  of  an  outbreak  of  scarlet  fever  in  the  building  in 
couNTT  which  he  kept  milk,  removing  all  milk  for  sale  from  such  build- 

^^         ing, 
Edwards.     The  shop  and  roome  on  the  grov/nd  floor  were  used  by  him  for 
~~  ca/rrying  on  his  bvMness  as  a  purveyor  of  milk,  the  floors  above 

'  were  tenements  or  flats.     The  first  fl^oor  was  occupied  by  one 

Diseases  of        Yapp,  and  the  respondent  occupied  the  second. 
Animals  Acts  J^j,  ^ov.,  1897,  one  of  the  respondent's  children  was  taken  ill  with 
^^FMs-^^     ^<^'^^^f^'^^y  O'^nd  during  that  time  he  had  in  his  shop  milk  for 
Infectious         sale,  and  did  not  remove  the  utensils  containing  the  milk, 
disease  in     The  magistrate  was  of  opinion  that  each  floor  was  a  separate  build- 
»<Mn«  bt*u<^        ^^^^  ^^  ^^^^  ^j^  offence  had  been  committed. 

Vict,  c,  57.    Seld  {reversing  the  decision  of  the  magistrate),   that  the  room 

where  the  child  was  ill  was  part  of  the  building  within  the 
regulations, 

THIS  was  a  case  stated  by  Mr.  Denman,  one  of  the  magis- 
trates of  the  police-courts  of  the  metropolis,  for  the  purpose 
of  obtaining  the  opinion  of  the  Court  upon  a  question  of  law 
which  arose  before  him  as  hereinafter  stated. 

On  the  10th  day  of  January,  1898,  the  respondent  appeared 
before  him  in  answer  to  an  information  which  had  been  laid  by 
John  Gollman  on  behalf  of  the  appellants,  for  that  the  respondent 
on  tbe  first  day  of  December,  1897,  being  the  person  carrying  on 
the  trade  of  a  purveyor  of  milk  at  18,  Vauxhall-walk,'in -the 
parish  of  Lambeth,  in  the  county  of  London,  unlawfully  did  not, 
immediately  on  the  outbreak  of  an  infectious  or  contagious 
disease,  to  wit,  scarlet  fever,  within  the  building  in  which  the 
respondent  kept  milk,  coming  to  his  knowledge,  remove  all  milk 
for  sale  from  such  building,  contrary  to  the  regulations  as  to 
dairies,  cowsheds,  and  milkshops,  made  by  the  appellants  in 
pursuance  of  the  Dairies,  Cowsheds,  and  Milkshops  Order,  1885, 
as  continued  in  force  by  virtue  of  the  Diseases  of  Animals  Act, 
1894. 

The  regulation  which  the  respondent  was  charged  with  having 
broken  was  No.  29  of  the  Regulations  of  the  London  County 
Council  as  to  dairies,  cowsheds,  and  milkshops,  and  appears 
therein  under  the  following  heading :  Regulations  prescribing 
precautions  to  be  taken  by  purveyors  of  milk,  and  persons  selling 
milk  by  retail  against  infection  or  contamination. 

The  regulation,  and  the  regulation  immediately  preceding  it, 
are  in  the  following  terms : 

28.  Every  purreyor  of  milk  or  penoD  selling  milk  by  retail  shall  immediately  on 
any  outbreak  of  infections  or  contagions  disease  within  the  building  or  upon  the 
premises  in  which  he  keeps  milk,  or  amongst  the  persons  employed  in  his  business 
give  notice  of  such  outbreak  to  the  board  at  their  office  in  Spring-gardens. 

29.  Every  purveyor  of  milk  or  person  selling  milk  by  retail  shall  immediately  on 
such  outbreak  coming  to  his  knowledge  remove  all  milk  for  sale  and  all  utensils  for 
containing  milk  for  sale  from  such  building,  and  shall  cease  to  keep  milk  for  sale  or 
to  sell  milk  in  such  building  until  the  same  has  been  disinfected  ana  declared  bj  the 
medical  offloer  of  health  for  the  district  to  be  free  from  infection. 
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At  the  liearing  of  the  information  the  following  faots  were  either    Tsb  Lohsov 
proTsd  or  admitted  by  both  parties.  Co^"*" 

The  respondent  carried  on  the  trade  or  business  of  a  purveyor  ^^ 

of  milk^  and  sold  milk  by  retail  at  18,  Yauxhall-walk.     No.  18,    Edw^bdi. 
Tauzhall-'sv^alk:  is  a  three-storied  building  or  block  of  tenements        '~ 

or  flats,  each  floor  of  which  has  its  own  w.c,  water  supply,  and        " 

sanitary  arrangements  so  as  to  be  adapted  for  separate  occupation.    iHaeates  6/ 
The  shop  and  rooms  on  the  ground  floor  were  used  by  the  re-  ^^^^^l^  ^ct» 
spondent  for  tte  purpose  of  his  business.  ^F^lh^^ 

The  first  floor  was  sublet  by  the  respondent  to  and  was  ocou-    infeetioiu 
pied  by  a  family  named  Yapp,  and  the  rooms  on  the  second  floor    disease  in 
were  used  by  the  respondent  and  his  family  as  bedrooms  and  ^'^^^i^^ 
Imng  rooms  only.  *  Fict.  e.  SI, 

There  was  one  central  staircase  common  to  each  flat  leading  from 
the  ground  to  the  second  floor,  and  giring  direct  access  to  the 
difiEsrent  rooms  on  each  of  the  floors.    The  staircase  communicated 
directly  with  the  shop. 

On  or  about  the  27th  day  of  November,  1897^  there  was  an 
outbreak  of  infectious  or  contagious  disease  at  18,  Yauzhall- 
walk,  inasmuch  as  Florence  Edwards,  aged  two  yearly  one  of  the 
respondent's  children,  was  taken  ill  with  scarlet  fever,  which  is 
an  infectious  disease.  Such  outbreak  at  once  came  to  the  know- 
ledge of  the  respondent.  The  patient  was  isolated  with  all 
proper  and  usual  precautions  in  one  of  the  rooms  on  the  second 
floor,  but  the  respondent  continued  to  sleep  in  the  next  room. 

The  respondent  had  in  his  shop  on  the  ground  floor  milk  for 
sale  and  utensils  containing  milk  for  sale,  and  did  not  remove 
either  of  the  utensils  or  the  milk,  and  continued  to  keep  for  sale 
milk  in  the  shop ;  and,  on  the  2nd  day  of  December,  Florence 
Edwards  still  being  ill  upstairs,  the  respondent  had  in  his  shop 
for  sale  about  seven  gallons  of  milk  in  three  utensils.  No  part 
of  the  premises  had  been  disinfected  or  declared  by  the  medical 
officer  of  health  for  the  district  to  be  free  from  infection,  but  the 
respondent's  medical  attendant  and  the  sanitary  inspector  of 
the  parish  of  Lambeth  expressed  themselves  quite  satisfied  with 
the  steps  taken  for  the  isolation  of  the  patient  on  the  top  floor. 

The  magistrate  was  of  opinion  upon  the  facts  above  stated 
that  each  floor  of  No.  18,  Vauxhall-walk  was  a  separate  building 
and  separate  premises  within  the  meaning  of  the  28th  and  29th 
regulations,  and  that  there  was  no  outbreak  of  disease  within  the 
building  or  upon  the  premises  in  which  the  respondent  kept 
milk  within  the  meaning  of  regulations  28  and  29,  and  he  dis- 
missed the  information. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether, 
upon  the  true  construction  of  the  28th  and  29th  regulations, 
there  was  on  the  facts  above  stated  any  oatbreak  of  infectious  or 
contagioas  disease  within  the  building  or  upon  the  premises  in 
which  the  respondent  kept  milk. 
Daldy  for  the  appellants. 
BowBell  for  the  respondent. 

r  2 
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Tmi  Ijoiipow      Wills,  J.— I  think,  looking  to  what  the  purpose  of  this  legis- 

^JJJ^      lation  is,  one  is  bonnd  to  give  at  least  the  common  meaning  to 

9,  words,  and  not  to  unnecessarily  narrow  them.     All  the  mischief 

BowAXDt.     which  the  statute  is  intended  to  put  an  end  to,  or  is  directed 

^^        against,  is  satisfied  by  the  conditions  under  which  these  different 

sets  of  premises  are  under  the  same  roof,  and  I  entertain  no  doubt 

DiMOMf  0/   myself  that  the  room  where  the  child  was  was  part  of  the  same 
^^^SrSwk^^  building  in  which  the  milk  business  was  being  carried  on.     It 
Fiau-^F^  has  been  pointed  out  to  us  that  regulation  28  apparently  makes 
Infectious    it  an  offence  on  the  purveyor  of  milk  who  does  not  giye  notice  of 
^***fcl^  any  case  of  this  kind  in  the  building,  whether  he  knows  it  or 
{^^57  4.  58  ^<>^-     ^^  is  an  interesting  specimen,  perhaps,  of  the  way  in  which 
Vict  e.  57.    things   of  this   sort  are   drafted.      They   are    drafted    without 
consideration  of  any  of  the  difficulties  which  may  arise  or  oE  the 
questions  which  may  be  raised  by  incautiously  using  different 
sets  of  words  in  different  parts  of  the  regulations.     One  can 
hardly  belieye  that  anyone  would  hold  that  a  man  had  committed 
the  offence  for  not  giving  notice  when  he  was  utterly  ignorant  of 
what  had  taken  place,  where  there  was  nothing  to  call  his  atten- 
tion to  it ;  but  that  is  immaterial  for  the  present  purpose.     It 
may  be  that  the  first  rule  is  an  unreasonable  one,  but  it  is  the 
second  one  which  has  been  broken,  and,  whether  the  first  is  un- 
reasonable or  not,  it  is  impossible  to  limit  the  use  of  an  ordinary 
and  common  English  word  simply  because  the  rest  of  the  clause 
is  unfortunately  expressed. 

Ejennbdt,  J. — I  quite  agree.  It  would  be  impossible,  with 
due  respect  to  the  learned  magistrate  who  has  looked  at  this  with 
all  care,  to  entertain  any  doubt  what  is  the  meaning  of  the  words 
''  house  or  premises.''  There  are  no  facts  to  justify  the  conclu- 
sion to  which  he  came. 

Appeal  allowed. 
Solicitor  for  the  appellants,  W.  A.  Blaxland. 
Solicitor  for  the  respondent,  W.  H.  Armatrong. 
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QUEEN'S  BENCH  DIVISION. 

8atv/rday,  April  SO. 

(Before  Lord  Russell^  C.J.^  Day^  Wills,  Qranthah,  WbighTj 

Kennedy^  and  Chankell^  JJ.) 

BoPBB  (app.)  V.  Enott  (reap.),  (a) 

Wilful  damage  to  property — Act  wilful  but  not  malidouB^^ 
Adding  water  to  milk  to  vnarease  hulk — Fraudulent  motive — 
"  Wilful  or  malicious  "  damage — Malicious  Damage  Act,  1861 
(24  ^  25  Vict  c.  97),  s.  52. 

A  person  commits  wilful  damage  to  property,  within  the  meaning 
of  sect,  52  of  the  Malicious  Damage  Act,  1861,  if  he  does  an  act 
which  in  point  of  fact  causes  damage  to  the  property,  either 
intending  to  cause  damage,  or  knowing  that  the  act  will  cause 
damage  to  the  property  ;  and  it  is  immaterial  whether  or  not 
stich  cLct  causes  damage  or  loss  to  the  owner  of  the  property,  and 
whether  or  not  there  was  an  intention  to  injure  such  owner. 

A  milk-carrier  in  the  employment  of  a  milk-salesman,  poured  a 
quantity  of  water  into  the  milk  which  he  had  received  for 
delivery  to  his  master's  customers,  whereby  the  milk  was 
damaged  and  spoiled,  with  a  consequent  loss  to  the  owner,  and 
he  did  so  with  the  fraudulent  object  of  increasing  the  quantity 
of  the  milk  sold  and  putting  the  surplus  money  in  his  own 
pocket ;  hut  otherwise  he  had  no  malice  towa/rds  or  intention  to 
injure  his  master,  the  owner  of  the  milk. 

Held,  that  the  milk-carrier  was  guilty  of  the  offence  of  committing 
wilful  damage  to  property  within  sect.  52  of  the  Malicious 
Damage  Act,  1861. 

Hall  V.  Uichardson  (54  /.  P.  345)  disapproved. 

CASE  stated  by  Mr.  D'Eyncoart,  metropolitan  police  magis- 
trate at  th6  North  London  Police-court. 

A  charge  was  preferred  by  the  appellant  against  the  respon- 
dent that  the  respondent  did  wilfully  commit  damage,  injury,  or 
spoil  to  four  gaUons  of  milk,  the  property  of  the  appellant, 
contrary  to  the  provisions  of  sect.  52  of  the  Malicious  Damage 
Act,  1861,  (24  &  25  Yict.  c.  97)  ;  and  at  the  hearing  the 
following  facts  were  proved : 

The  appellant  was  a  milk-salesman  carrying  on  business  at 
Homsey,  and  the  respondent,  who  was  a  milk-carrier  in  his 
employment,  was  in  the  habit  of  coming  to  the  place  of  business 
every  morning  to  fetch  milk  which  he  subsequently  sold  to  the 
appellant's  cnstomers. 

(a)  Reported  by  W.  W.  Obb,  Esq.,  BarriBter-«t-L»w. 
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Ropn  On    the  mommg  of  the    11th  day  of  Jannary^   1898,   the 

*'*  respondent  was  seen  at  5.25  a.m.,  by  the  appellant  and  a  police 

.^ '  constable  who  were  watching  him,  to  conceal  a  three-pint  can 

1898.  full  of  water  in  a  garden  of  a  hoase  near  the  premises. 

TTT  The  respondent  was  then  seen  to  fetch  four  gallons  of  milk  in 

SinTto  ^  barrow  from  the  appellant's  premises  (which  in  the  ordinary 

properly—  conrse  wonld  be  sold  and  deliyered  by  him  to  the  appellant's 

y*Vi*i&w*  customers)  and  bring  it  opposite  to  the  garden  and  then  was 

^d^aier  ^^^^  ^  pour  the  three  pints  of  water  out  of  the  can  into  the 

added  to       milk. 

mUh—  ^e  respondent  had  been  seen  on  a  previous  morning  going 

'^it:-  i°to  tt«  «'"'«  garden,  and  wa«  being  watched  on  account  ot 
"  TTi^ttl  or  complaints  from  the  customers  of  the  appellant. 
maiieioue"  The  respondent  was  immediately  taken  into  custody,  the 
o/T*^*^  *  appellant  saying  to  him,  "  You  villam,  what  do  you  mean  ?  "  and 
c,  97?1  sS!  the  respondent  thereupon  said,  ^'  I  am  very  sorry,  I  hope  you 
will  forgive  me.'* 

The  respondent  stated  that  he  had  on  previous  occasions  been 
obliged  to  make  good  to  his  master  in  money  the  value  of  milk 
that  he  had  lost,  but  there  was  no  evidence  of  this,  and  it  was 
contradicted  by  the  appellant. 

The  appellant,  in  giving  evidence,  said  that  he  was  in  the 
habit  of  allowing  each  of  the  milk-carriers  in  his  employment 
(including  the  respondent)  two  quarts  of  milk  a  day  to  cover  any 
loss  that  might  arise  from  accidental  spilling  of  the  milk  they 
took  out,  or  from  the  same  being  stolen  from  the  customers' 
door,  and  also  stated  that  he  would  have  allowed  a  greater 
quantity  had  the  milk-carrier  complained  that  he  had  lost  more 
than  the  two  quarts. 

The  respondent  had  not  served  any  customers  on  the  morning 
of  the  11th  day  of  January  before  he  was  taken  into  custody. 

The  whole  of  the  milk  after  it  had  been  so  watered  was  in  fact 
damaged  and  spoiled  and  was  thrown  away,  and  the  loss  therein 
caused  amounted  in  value  to  the  sum  of  10«.  8d. 

On  behalf  of  the  respondent  it  was  contended  that  in  view  of 
the  decision  in  Hall  v.  Richardson  (54  J.  P.  345)  the  respondent 
could  not  under  the  circumstances  be  convicted  of  the  offence 
charged. 

On  behalf  of  the  appellant  it  was  contended  that  the  decision 
in  Hall  v.  Bichardaon  {ubi  sup.),  only  applied  to  a  case  where  the 
milk  had  been  spilt  accidentally. 

The  magistrate  was  of  opinion  that  the  respondent  acted  in  a 
fraudulent  way,  and  that  his  object  in  adding  water  was  to 
increase  the  bulk  and  to  put  the  money  into  his  own  pocket  by 
selling  and  not  accounting  for  the  surplus,  but  there  was  no 
malice  towards  or  intention  to  injure  the  appellant,  the  owner 
of  the  milk.  He  was  doubtful  whether  the  section  was  intended 
to  such  injury  or  damage  at  all,  but  even  if  that  were 
felt  himself  bound  by  the  decision  in  Hall  v.  Richardson 
{vhi  sup.),  and  accordingly  dismissed  the  charge. 


to  apply 
so.  he  fc 
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The  qaestion  for  the  opinion  of  the  Coart  was  whetherj  upon       Rofbr 
the  above  facts^  the  respondent  conld  legally  be  conyicted  of  the      ^  ^• 
laid  offence.  ' 

Sect.  52   of  the  Malicious  Damage  Act,  1861  (24  &  25  Vict.      *  ^* 

C.  97)  provides  :  Malicious 

WhosoeTer  shall  wilfally  or  malicioasly  commit  any  damage,  injury,  or  spoil  to  or      *^^^ 
npon  any  real  or  personal  property  whatsoever,  either  of  a  public  or  private  nature,     SJ-^fy^'T 
for  which  no  punishment  is  hereinbefore  provided,  shall,  on  conviction  thereof  before      '^w/***  j>^^ 
a  JQstice  of  the  peace,  at  the  discretion  of  the  justice,  either  be  committed  to  the  *"^*  maMciou$ 
common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned    **^*     Water 
and  kept  to  hard  labour,  for  any  term  not  exceeding  two  months,  or  else  shall  forfeit       added  to 
and  pay  such  sum  of  money  not  exceeding  five  pounds  as  to  the  justice  shall  seem        fnilh — 
meet,  and  also  such  further  sum  of  money  as  shall  appear  to  the  justice  to  be  a     Fraudulent 
reasonable  compensation  for  the  damage,  injury,  or  spoil  so  committed,  not  exceeding    *  fnotive  — 
the  sum  of  five  pounds;  which  last-mentioned  sum  of  money  shall,  in  the  case  of     **  Wxlfful  or 
private  property,  be  paid  to  the  party  aggrieved ;  and  in  the  case  of  property  of  a    fnalidous " 
pablic  nature     .     .     .     the  money  shall  be  applied  in  the  same  manner  as  every      damage — 
penalty  imposed  by  a  justice  of  the  peace  under  this  Act.  -  24  ^  25  Vict. 

c.97,«.  52. 

H,  Avory  for  the  appellant. — The  magistrate  considered  that 
he  was  bound  to  dismiss  the  charge  on  the  authority  of  Hall  v. 
Riehardson  (54  J.  P.  345).  In  that  case,  decided  in  1889,  Lord 
Coleridge,  C.J.  and  Mathew,  J.  held  that,  where  a  servant  had 
accidentally  spilled  some  of  his  master's  milk  and,  to  conceal  the 
loss,  had  filled  in  water  to  make  up  the  proper  quantity  and  had 
then  sold  the  diluted  milk  to  customers,  the  servant  had  not 
committed  the  oflTence  of  "  wilfully  or  maliciously "  damaging 
property  within  the  meaning  of  sect.  52  of  this  Act.  The  reason 
of  that  decision  seems  to  have  been  that  the  servant  had  no 
animus  against  anybody,  and  no  guilty  mind  or  intention  to 
injure  anybody  or  anything.  In  the  present  case  the  respondent 
ought  to  have  been  convicted,  as  all  the  conditions  were  fulfilled 
to  bring  the  case  within  the  section.  The  milk  was  undoubtedly 
property  within  the  section ;  it  was  damaged,  as  the  magistrate 
has  found  as  a  fact  in  express  terms;  and  in  the  third  place, 
the  damage  was  wilful  damage  within  the  meaning  of  this 
section.  The  finding  that  the  respondent  did  this  act  with  the 
intent  to  defraud  does  not  prevent  his  being  convicted  for  wilful 
damage.  He  cannot  set  up  in  his  defence  that  in  addition  to 
damaging  the  milk  he  also  intended  to  commit  a  fraud  or  some 
other  offence ;  and  the  intention  to  commit  another  offence  would 
not  prevent  his  being  convicted  under  this  section.  The  section 
deals  with  '^  wilful  or  malicious  '^  damage ;  so  that,  if  the  act  be 
wilfnly  that  is,  wilful  in  the  sense  of  being  done  knowingly  or 
intentionally,  then  it  comes  within  the  section,  although  it  is  not 
malidons.  In  Hall  v.  Richardson  {ubi  9up.)  there  was  a  direct 
finding"  that  the  master  was  not  damaged  by  the  act  of  his  servant, 
and  there  was  no  finding  that  the  milk  was  damaged.  Here 
there  is  a  direct  finding  not  only  that  the  milk  was  damaged  and 
spoiled,  but  that  the  master  was  injured  by  the  damage.  On  the 
&cto,  therefore,  this  is  a  much  stronger  case  against  the  respon- 
dent than  was  the  case  in  Hall  v.  Richardson  {ubi  sup.).  In 
Bey.  r.  PmnbleUm  (80  L.  T.  Bep.  405 ;  L.  Rep.  2  C.  C.  B.  119), 
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Rom      the  prisoner  threw  a  stone  intending  to  strike  another  person, 
^  ^'  but  the  stone  broke  a  window  and  did  damage  exceeding  bl.  in 

yalue,  though  the  prisoner  did  not  intend  to  break  the  window. 


1898,       and  the  Court  there  held  that^  as  the  jury  had  negatived  the 

■~7^    existence  of  malice,  the  prisoner  could  not  be  convicted  under 

injury  to     ^®^^*  ^^'     That  was  a  decision,  not  under  sect.  52,  but  under 

property—    soct.  51,  which  makes  it  an  indictable  misdemeaiiour  to  ^'un- 

WHfulM    lawfully   and    maliciously*'   commit    any   damage   to    property 

"oct-^^^Wiater'  ©^^eeding  51.     Under  that  section  it  was  necessary  to  prove 

added  to     malice,   which   it    is   not  necessary  to  prove   under  sect.   52. 

milk^      Hamilton  v.  Bone  (52  J.  P.  726)  was  under  sect.  52,  and  there  it 

^"t^If— *  was  held  that  a  person  was  properly  convicted  under  the  section 

"  Wil/ui  or    ^^^  wilful  damage,  where  he  had  cut  off  the  blossoms  of  a  chesnut 

mdUeiou$  "   tree  belonging  to  another  person,  the  reason  he  gave  for  so  doing 

fti^Tfis  F^  being  that  boys  threw  stones  at  the  blossoms  which  broke  his 

e.  97  «.  52.  *  windows.     This  very  section  contemplates  that  many  trespasses 

come  within  the  section,  as  at  the  end  of  the  section  there  is  an 

express  proviso  excepting  and  taking  out  of  the  section  some 

oases  of  trespass  where  it  would  be  a  hardship  to  convict.     The 

only  question  asked  by  the   magistrate  is  whether    there  was 

evidence  upon  which  he  could  properly  convict  under  the  section, 

and  I  submit  that  there  was  such  evidence. 

The  respondent  did  not  appear. 

Lord  Russell,  C.J. — In  this  case  we  have  to  give  judgment 
on  a  case  stated  by  the  learned  magistrate,  and  we  have  to  say 
whether  upon  the  facts  set  out  in  the  case  the  person  charged 
could  or  could  not  be  convicted  of  the  offence  charged 
against  him.  I  desire  to  say  at  the  outset  that  it  was  quite 
natural  for  the  magistrate  to  hesitate  to  convict  the  respondent 
in  view  ojE  the  decision  of  Lord  Coleridge,  C.J.  and  Mathew,  J. 
in  Hall  v.  Richardson  {vhi  aiup,) .  The  charge  in  this  case  was 
for  wilful  damage  or  injury  to  milk  under  sect.  52  of  the  Malicious 
Damage  Act,  ]o61 ;  and  the  facts  shortly  stated  were  these.  The 
complainant  was  a  milk  salesman,  and  the  respondent  was  a  milk 
carrier  in  his  employment.  On  the  particular  morning  in  ques- 
tion the  respondent  was  seen  to  pour  some  three  pints  of  water 
out  of  a  can  which  he  had  secreted  into  the  milk  which  was  the 
property  of  the  complainant,  and  which  it  was  the  respondent's 
duty  to  deliver  to  the  customers  of  the  complainant.  The  magis- 
trate found  that  he  did  this,  and  that  he  did  it  with  the  object 
of  increasing  the  bulk  of  the  milk  that  so  he  might  sell  more 
milk  and  put  the  money  into  his  own  pocket  by  selling  and  not 
accounting  for  the  surplus  milk.  The  result  as  found  by  the 
magistrate  of  adding  the  water  to  the  milk  was  that  the  milk  was 
damaged  and  spoiled  and  had  to  be  thrown  away,  with  the  loss 
to  the  master  of  some  10«.  8d.  The  magistrate  also  found  that 
the  respondent  in  doing  what  he  did,  had  no  malice  towards,  or 
intention  to  injure  the  complainant,  the  owner  of  the  milk. 
Then  finally,  the  question  that  is  put  to  us  is  whether  upon  those 
facts  the  respondent  could  be  legally  convicted  of  the  offence. 
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To  answer  tbat  we  must  turn  to  the  statute.    The  statute  eon-       Rom 
tuns  a  nniaber  of  provisions  in  various  seotions  dealing  with  ** 

damage  to  property.    Then  we  come  to  sects.  51  and  52^  which        * 

deal  with  injuries  not  before  provided  for  in  the  Act.     Sect.  51        1898. 
deals  with  persons  committing  malicious  injuries  not  before  pro-        — 
vided  for,  exceeding  the  amount  of  5Z.,  when  such  injuries  are     <^-,4«,  ^ 
committed  '^  unlawfully  and  maliciously.^^     Then  sect.  52  deals    prop^rty^ 
with  persona  committing  damage  not  previously  provided  for,     Wilful  hut 
where  a  compensation  not  exceeding  5Z.  can  be  awarded,  and  the  ^^^^ITfp^Jir* 
section  differs  in  its  introductory  words  from  the  words  of  all  the      added  io 
other  sections.     In  sect.  52   the  words  are  ''wilfully  or  mali-      milh— 
ciously,''  whereas  sect.  51  follows  all    the  previous  sections  in    J^^^«^* 
using  the  words  '*  unlawfully  and  maliciously."     Sect.  52  enacts :   ««  wilful  or 
"  Whosoever  shall  wilfully  or  maliciously  commit  any  damage,   fM,lieiou$ " 
injury,  or  spoil  to  or  upon  any  real  or  personal  property  what-  o/T*ff*^  * 
soever,^'  shall    be   liable,  and    then   there   is  the  proviso  that,    ^  97  ^  5^ ' 
''  Nothing  herein  contained  shall  extend  to  any  case  where  the 
party  acted  under  a  fair  and  reasonable  supposition  that  he  had 
a  right  to  do  the  act  complained  of,  nor  to  any  trespass,  not 
being  wilful  and  malicious,  committed  in  hunting,  fishing,  or  in 
the  pursuit  of  game^  but  that  every  such  trespass  shall  be  punish- 
able in  the  same  manner  as  if  this  Act  had  not  passed."     It  is 
very  clear,  therefore,  that  the  Legislature  intended  to  draw  in 
this   section  a  distinction   between   acts  which   are  wilful   and 
malicious  and  acts  which  may  be  wilful  but  not  malicious.     The 
first  question  we  have  to  consider  is  whether  this  was  "  injury, 
damage,  or  spoil  to  or  upon  any  real  or  personal  property  what- 
soever "  within  the  meaning  of  the  section.     That  is  answered 
very    clearly    by    the    magistrate,   who    says    in    his    finding, 
that   ''the  whole  of   the  milk,    after  it  had  been  so  watered, 
was    in  fact    damaged   and   spoiled    and   was    thrown   away.'' 
We  have,  therefore,  the  fact  that  the  property  was  damaged. 
The  milk  then  being  damaged,  the  next  qaestion  is  whether 
it    was    wilfully    damaged.      There    seems    to    be     no    doubt 
that    it    was.      It    was    so    as    a    matter    of     fact.      It    was 
done   by  the  respondent    deliberately  and   with   the  iutention 
of  doing  it,  and   it  was   done  with   the   fraudulent   motive   of 
gaining  an  advantage  for  himself,  in  other  words,  the  respon- 
dent did  it  wilfully,     In  construing  this  statute  a  man  mast  be 
taken  to  do  a  thing  wilfully,  if  he  does  it  either  intending  to 
cause    damage,   or   knowing   that    the    act   he   is    committing 
will  cause  damage  to  the  property  on  which  it  is  committed. 
Having  regard  to  the  above  considerations,  I  have  no  doubt  that 
this  was  a  case  of  wilful  damage  to  property  within  the  meaniug 
of  this  section — sect.  52.     Now  I  turn  to  the  case  of  Hall  v. 
Bichardson  {ubi  sup,) ;  and  the  first  observation  that  occurs  to 
me  with  regard  to  it  is,  that  it  was  a  very  natural  thing  for  the 
magistrates  in  that  case  to  be  slow  to  convict  the  defendant. 
There  was  in  that  case  no  intention  to  defraud  the  owner  of  the 
milk;  the  water  was  merely  added  to  make  up  the  quantity  of 
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RoPBR      the  milk  that  had  been  spilled  by  accident^  and  the  master  lost 
**'  nothing  by  the  thing  done.      It  might  perhaps  have  been  better 

'       for  the  Court  in  that  case  to  have  lefb  the  matter  where  the 

1898.        magistrate  did^  and  have  simply  declined  to  interfere  with  his 

"—        decision.     The  Court,  however,  thought  proper  to  give  a  judg- 

if^u^^    ment  in  the  case,  and  it  is  therefore  our  duty  to  consider  that 

'property—    decision.     I  may  say  that  the  facts  in  that  case  are  clearly  dis- 

Wi\fuihui    tinguishable  in  many  respects  from  the  facts  in  the  present  case  ; 

^^t—mLtw'  but  still  I  think  we  must  deal  with  the  principle  there  laid  down. 

added  to      Hall  V.  Richardson  {ubi  sup.)  was  undoubtedly  a  case  in  which 

wiik^       damage  was  in  fact  done  to  the  milk,  and  was  done   wilfully. 

Fraudulait   Then  was  that  case  rightly  decided  ?     I  am  bound  to  say  that  in 

"  Wilful  or    ™7  opinion  it  was  not  rightly  decided,  and  I  think  so  tor  these 

maliexous"    reasons  :  In  the  first  place,  the  cardinal  error  in  that  case — if  I 

24.^*^*r^     may  say  so,  with  the  greatest  deference  to  the  very  learned  judges 

e.  97  8.  52!    ^^^  decided  it — was  that  there  was  a  confusion  between  damage 

to  the  thing  itself  and  the  consequent  loss  to  the  owner  of  the 

thing.     In  my  opinion  there  is  wilful  damage  to  property  within 

the  meaning  of  this  section  if  in  point  of  fact  there  is  wilful 

damage  to  the  thing,  although  such  damage  does  not  cause  loss 

to  the  owner.      That  seems  to  me  to  be  the  first  point  in  that 

judgment  to  which  objection  may  be  taken.   In  the  second  place, 

I  think  that  the  statement  in  the  judgment  of  Lord  Coleridge, 

C.J.  that  there  was  no  intention  on  the  part  of  the  accused  to 

damage  or  injure  anybody,  least  of  all  his  master,  is  immaterial 

in  considering  this  section.     It  seems  to  me  that  he  was  wrong 

in  thinking  that  to  bring  a  case  within  the  section  there  must  be 

loss  to  some  one,  or  an  intention  to  injure  some  one.      It  is 

sufficient  if  wilful  damage  has  been  done  to  property.      If  the 

wording  of  the  section  had  been  the  same  as  that  of  the  other 

sections,  namely,  unlawful  or  wilful  '^  and  malicious,^^  then  no 

doubt  the  case  might  have  been  different  and  an  intention  to 

injure  might  have  been  material.      Lastly,  the  remarks  of  Lord 

Coleridge,    C.J.,  as   to  the  provisions  in  the  section  enabling 

the  magistrate  to  order  reasonable  compensation  to  be  made  in 

proper  cases  for   any  damage  done  to  property  in  lieu  of  other 

punishment,  would   seem  to    show   that  he  thought   that   this 

section  only  applied  in  cases  where  such  compensation  was  needed. 

These  three  points  all  run  into  each  other  and  spring  from  what 

I  have  pointed  out  as  the  chief  error  of  the  judgment.     On  these 

grounds  I  think  that  the  decision  in  Hall  v.  Richardson  {ubi 

sup,)  cannot  be  supported,   and  I  think,  therefore,  that  in  this 

case  the  appeal  ought  to  be  allowed  and  the  case  remitted  to  the 

magistrate  to  convict  the  respondent. 

Day,  J. — I  concur. 

Wills,  J. — I  am  entirely  of  the  same  opinion.  In  the 
considered  judgment  of  Smith,  L.J.  and  myself  in  the  case  of 
Gardner  v.  Mansbridge  (1887)  (57  L.  T.  Eep.  265 ;  19  Q.  B.  Div. 
217),  we  said  :  '^  It  is  to  be  noticed  that  in  this  52nd  section  the 
words  are   not   '  wilfully    and    malicioasly '    but   '  wilfully    or 
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malicionslj/  and  it  is  said  that  an  offence  is  created  by  this       Ropbb 
section  if  a  person  wilfully  commits  the  act,  even  though  he  has  ^- 

00  malice,  or,  in  other  words,  if  he  does  the  act  complained  of        ' 

intentioneJly  and  on  purpose.     To  this  proposition  we  assent/^        1898. 
In  my  judgment  the  Lord  Chief  Justice  has  laid  it  down  with    ^T[T 
perfect  correctness  that  what  is  contemplated  by  this  section  of    i„jury  to 
the  Act  is  the  wilful  doing  of  an  act  which  in  fact  does  damage,    property— 
If  the  person  doing  the  act  did  not  know  that  any  damage  would    W^lfvlbut 
be  the  consequence  of  his  act,  then  it  seems  to  me  that  the  case  ^act—W^er* 
would  not  be  within  the  section.     With  that  exception  I  think      added  to 
the  above  proposition  as  laid  down  in  Gardner  v.  Mansbridge      «*tlfc— 
(uln  8up.)  IS  correct.  moHve^ 

Grantham,  J. — I  am  of  the  same  opinion.  It  may  be  said  that  **  wilful  or 
this  Act  was  intended  to  deal  with  cases  of  a  different  character  maUcunu*' 
from  the  present ;  but,  looking  at  the  sections  of  the  Act  care-  2^r^^viet 
fully,  it  was  evidently  intended  by  the  Legislature  to  sweep  into  c.  97,  t.  52. 
this  section — sect.  52 — a  namber  of  smaUer  offences  not  speci- 
fically dealt  with  in  the  other  sections.  If  that  be  not  so,  the 
change  in  the  wording  of  sect.  52  from  the  wording  of  the  other 
sections  is  inexplicable.  Sect  51  uses  the  words  ^'  unlawfully  and 
maliciously  ; ''  then  when  we  come  to  sect.  52,  instead  of  the 
word  "unlawfully  '*  the  word  "  wilfully'^  is  used,  and  instead  of 
the  word  "  and  '*  the  word  "  or"  is  used  ;  so  that  instead  of  the 
words  "  unlawfully  and  maliciously ''  in  sect.  51,  we  have  in  sect. 
52  the  words  "  wilfully  or  maliciously.'*  In  dealing  with  this 
case  three  questions  may  be  asked.  First,  is  the  milk  '*  property '' 
within  the  meaning  of  this  section  ?  and  the  answer  to  that  must 
be  that  milk  is  undoubtedly  property.  Secondly,  has  the  milk 
been  damaged  ?  The  magistrate  has  expressly  found  that  it  has 
been  damaged.  Thirdly,  has  it  been  damaged  wilfully  ?  It 
seems  to  me  that  it  has  been  damaged  wilfully.  AJl  these  three 
questions  being  answered  in  the  affirmative  all  the  conditions  are 
fulfilled  to  bring  the  case  within  sect.  52.  If  that  be  so,  it 
becomes  necessary  for  us  to  consider  the  case  of  Hall  v. 
Richardson  {ubi  »up.) .  We  cannot  reconcile  our  present  decision 
with  the  decision  in  that  case,  and  I  think  that  that  case  was  not 
properly  decided.  I  think,  therefore,  that  the  defendant  in  this 
case  shoold  have  been  convicted. 

Wright,  J. — I  am  of  the  same  opinion. 

Ejbnkedy,  J. — I  am  of  the  same  opinion.  It  appeared  to  me 
and  still  appears  to  me  to  be  impossible  to  distinguish  the 
essential  facts  of  this  case  from  those  in  Hall  v.  Richardson 
(ubi  sup,).  That  case  has  been  dealt  with  by  my  Lord  in  a  way 
with  which  I  entirely  agree. 

Channill,  J. — I  am  of  the  same  opinion. 

Cctse  remitted  to  the  magistrate  to  convict. 

Solicitors  for  the  appellant,  C,  F.  Young  and  Windsor, 
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OXFORD  OmOUIT. 

WOBCESTBBSHIBE  AUTTTHN  ASSIZBS.  / 

Thwrsday,  Nov,  17,  1898.  ^ 

(Before  Ridlbt,  J.) 

Reg.  v.  O'Shat.  (a) 

Rape — Coment  of  woman  obtained  by  fraud — Criminal  La^v 
Amendment  Act,  1885  (48  ^  49  Vict.  c.  69),  a,  4 — Indecent 
assault. 

The  effect  of  the  Criminal  Law  Amendment  Act,  1885,  is  to  set  aside 
Reg.  V.  Flattery  (2  Q.  B.  Div.  410,  0.  Cas.  Res.),  and  it  is  a 
good  defence  to  an  indictment  for  rape  that  the  carnal  knowledge 
alleged  in  the  indictment  was  had  with  the  consent  of  the  woman, 
even  thotcgh  such  consent  had'  been  obtained  by  fraud,  but  the 
prisoner  may  be  convicted  of  an  indecent  assault. 

THE  prisoner  was  indicted  for  having  committed  a  rape  npon 
a  woman  of  forty-two  years  of  age,  and  her  evidence  was 
that  the  prisoner,  under  the  guise  of  being  a  medical  man  and  of 
making  a  medical  examination  of  her,  induced  her  to  allow  him 
to  take  indecent  liberties  with  her  and  to  haye  connection  with 
her,  but  that  she  did  not  realise  until  connection  had  taken  place 
what  the  prisoner  was  doing,  and  that,  if  she  had  suspected  his 
intention,  she  would  not  have  permitted  him  to  have  treated  her 
indecently  or  to  have  had  connection  with  her. 

J.  B.  Matthews  for  the  prisoner. 

C.  F.  Vachell,  for  the  prosecution,  relied  upon  Reg.  v.  Flattery 
(2  Q.  B.  Div.  410,  C.  C.  Res.). 

Ridley  J. — ^I  adopt  the  opinion  expressed  in  art.  270  of 
Stephen's  Digest  of  the  Criminal  Law  (at  page  205  of  5tli  edit.) 
that  rape  is  overcoming  a  woman  by  force,  and  that,  if  a  woman 
gives  conscious  permission  to  the  act  of  connection,  the  act  does 
not  amount  to  rape,  although  such  permission  may  haye  b#en 
obtained  by  fraud,  and  although  tbe  woman  may  not  haye  been 
aware  of  the  nature  of  the  act ;  the  only  exception  to  this  rule 
being  that  dealt  with  in  the  last  paragraph  of  sect.  4  of  the 
Criminal  Law  Amendment  Act,  and  that  the  effect  of  that  Act  is 
to  make  Reg.  v.  Flattery  no  longer  law.  If,  however,  the  prisoner 
by  pretending  to  be  a  doctor  induced  the  prosecutrix  to  let  him 
go  as  far  as  he  did  because  she  thought  he  was  a  doctor,  the  jury 
may  find  him  guilty  of  an  indecent  assault. 

Verdict :  Gruilty  of  an  indecent  a>ssault. 

Solicitor  for  prosecution,  A.  J.  Beav^amp,  Worcester. 

Solicitor  for  prisoner,  A.  A.  Maund,  Worcester. 

(a)  lUported  by  Stamiobd  Hutton,  Eiq.,  Bamster-at-Lftw 
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OXFORD  CIRCUIT. 

Gloucbstebshibb  Autumn  Assizes. 

Nov.  19  and  21,  1898. 

(Before  Ridley,  J.) 

Reg.  v.  Kiddle,  (a) 

Indecent  cissault — Particulars  of  complaint  made  by  prosecutrix 
of  iemder  years — Consent — Oomplaint  not  made  on  first  oppor- 
tunUy, 

The  decision  in  Reg.  v.  Lmyman  (18  Cox  0.  C.  346 ;  (1896)  2  Q.  B. 
167)  applies  to  cases  where  the  girl  on  whom  the  offence  is 
alleged  to  have  been  committed  is  of  such  tender  years  that  the 
court  directs  her  evidence  to  be  taken,  but  not  upon  oath,  and 
ichere  the  question  of  her  consent  to  the  assault  is  immaierial. 

Suck  a  complaint  may  be  admissible,  although  not  made  at  the 
sarliest  opportunity. 

THE  prisoner  was  indicted  for  having  committed  two  indecent 
assaults — the  one,  with  which  alone  this  report  deals,  being 
upon  ap  girl  of  six  years  of  age. 

The  evidence  was  that  the  prisoner,  while  riding  a  bicycle 
between  Gloucester  and  Cirencester,  indecently  assaulted  the 
girl,  who  then  went  straight  home  to  her  mother,  but  did  not  com- 
plain to  her,  as  she  might  then  have  done ;  that  the  girl  again 
went  out  and  again  returned  home  between  three  and  four  hours 
after  the  commission  of  the  offence  charged,  and  then  did  make 
ft  complaint  to  her  mother. 

The  girl  was  tendered  as  a  witness  by  the  prosecution,  but  the 
learned  judge  held  that  she  was  not  of  sufficient  age  to  under- 
stand the  nature  of  an  oath,  and  directed  that  her  unsworn  testi- 
mony should  be  given. 

After  she  had  given  evidence  to  the  above  effect  her  mother 
was  called,  and  was  asked  by  counsel  for  the  prosecution  what 
was  the  statement  made  to  her  by  her  daughter.  Counsel  for 
the  prisoner  objected,  but  their  objection  was  overruled,  and 
the  evidence  objected  to  having  been  given,  the  jury  found 
the  prisoner  guilty  on  this  count  of  an  indecent  assault. 
Thereupon 

Clemeni  Moore  (with  him  A.  T.  Lawrence^  Q-C.)  for  the  prisoner, 
submitted  that  the  case  was  a  proper  case  for  the  consideration 
of  the  Court  for  Crown  Cases  Reserved ;  that  the  evidence  ffiven 
by  the  girFs  mother  of  what  her  daughter  told  her  was  not  admis- 

(oO  Beportod  bj  Stamvoid  Hmnoir,  Esq.,  Bamster'at-Lftw* 
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Rk.        sible^  and  bhe  case  did  not  come  within  the  decision  of  B.  v. 
Kiddle      ^^^V^^^  (18  Oo^  0.  0.  346 ;  (1896)  2  Q.  B.  167),  because  it 

'      was   obvious   from   the   reports   that   there   the  complaint   was 

18»8.       admitted  for  the  purpose  of  negativing  consent  and  of  support- 

.       rT_     ing  the  oath  of  the  prosecutrix  by  showing  that  the  statement 

incUcent—    ^^®  made  to  her  mistress  was  consistent  with  that  she  had  given 

PT099eutr%x    to  the  Court  on  oath ;  whereas  in  the  present  case  consent  was 

of  tender     immaterial,  and  there  was  no  evidence  on  oath  to  be  corrobo- 

ParUculvrt    ^a^^^,  the  child  not  having  been  sworn ;  that  the  result  of  admit- 

of  complaint  ting  the  evidence  would  be  in  effect  to  let  in  secondary  sworn 

—Consent—  evidence  of  the  actual  facts  complained  of,  while  the   primary 

noiTSfMiw.    6^dence  of  those  facts  could  not  be  given  on  oath.     He  also 

diau,       submitted  that  the  present  case  was  distinguishable,  because  the 

complaint  was  not  made  as  speedily  after  the  act  complained  of 

as  could  reasonably  be  expected;  and  the  natural  thing  would 

have  been  for  the  girl  to  have  complained  to  her  mother  when 

she  first  saw  her  after  the  assault,  and  not  to  have  waited  until 

she  saw  her  the  second  time. 

A,  Ghvyn/ne  James  for  the  prosecution  was  not  called  upon. 

Ridley,   J. — There  is   nothing  in   the   first  point  raised  by 

counsel   for   the    prisoner.     I    have    frequently   admitted   such 

evidence  under  similar  circumstances.     As  to  the  second  point,  I 

think  the  complaint  was  made  sufficiently  soon  after   the   act 

complained  of  to  make  it  admissible  as  evidence. 

Application  to  state  a  case  refused. 
Solicitor  for  prosecution,  B.  W,  Ellett,  Cirencester. 
Solicitor  for  prisoner,  W,  Langley- Smith,  Gloucester. 


NORTH-EAST   CIRCUIT   (IRELAND). 
Belfast  Suhmbb  Assizes. 

July  20,  21,  22,  1898. 

(Before  PitzGibbon,  L.J.) 

Reg.  v.  Quinn  and  others,  (a) 

Conspiracy — Numerous  prisoners  indicted  together  in  one  cownt — 
Somefovmd  guilty  and  some  a^uitted — Quashing — Repugnance 
in  findings — Venu^ — Nolle  prosequi  in  private  prosecution. 

Railway  officials  were  indicted  for  conspiring  to  defraud  the  rail- 
way company  by  stealing  and  selling  uncancelled  but  used 
tickets : 

(p)  Reported  by  H.  M.  FixiQinoif,  Esq.,  Bwritter-at-Law. 


0TMBB8. 
1898. 
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Held,  that  other  persona  to  whom  they   sold   these   tickets  could        Rbo- 
be   indited     together  in  the    same    count   with  the    railway    q^j^^'*"^^,, 
oficidls. 

Where  several  persons  are  charged  with  having  conspired  togetlier, 

a  finding  that  some,  but  not  all,  did  so  conspire  is  not,  upon  the        

face  of  it,  had  for  repugnance.  Conspiracy  — 

Jovnt  Indict' 

PROSECUTION  at  the  suit  of  the  Great  Northern  Railway  of  y^^^. 
Ireland,  as  private  prosecutors,  against  William  Quinn,  gMiyand 
Joseph  Hewitt,  railway  guards ;  Thomas  Martin,  head  railway  not  guilty - 
porter;  Alexander  Bailey,  John  Hamill,  Owen  Bunaghan,  Repugnancy 
Thomas  Lunn,  cattle  dealers ;  and  Thomas  Boyce,  pugilist,  for  ^^' 

conspiracy  to  defraud  the  railway  company. 

The  two  first-named  prisoners  used,  during  the  journey  of  the 
fenuB  from  Lisburn  to  Portadown,  to  abstract  the  used  but  unex- 
pired return  half-tickets  from  a  locked  box  in  the  guard's  van — in 
which  they  were  being  conveyed  to  Portadown  to  be  cancelled — 
and  by  means  of  Martin,  the  porter,  they  sold  these  tickets  to 
yarioua  members  of  the  public,  including  the  other  prisoners,  at 
IMices  greatly  below  the  ordinary  fares. 

AU  the  prisoners  were  indicted  together,  their  names  being 
set  oat,  that  they  "  being  evil  disposed  persons,  and  wickedly 
devising  and  intending  to  defraud  the  Great  Northern  Railway 
Company  of  Ireland,  did  amongst  themselves  in  the  said  county 
of  Antrim  anlawfully  conspire,  combine,  confederate  and  agree 
together,  to  cheat  and  defraud  the  said  Great  Northern  Railway 
Company  of  Ireland  aforesaid  of  the  sums  of  money  properly 
payable  as  fares  to  the  said  Great  Northern  Railway  Company  of 
Ireland  by  passengers  travelling  on  the  railway  of  the  said  Great 
Northern  Railway  Company  of  Ireland.*' 

Campbell,  Q-C.,  Gordon,  Q.C.,  and  B.  F.  Harrison,  for  the 
Great  Northern  Railway  Company. 

Chambers,  W,  M.  M^Orath,  and  M^Oondgal  for  Boyce,  Runa- 
ghan,  and  Hamill. 

(yShaughnessey,  Q.C.  (with  whom  was  W.  Moore)  moved,  on 
behalf  of  Bailey  and  Lunn,  to  quash  the  indictment  as  unfairly 
including  his  clients  in  an  indictment  for  conspiracy,  whereas 
their  offence  (if  any)  was  that  of  receiving  tickets  knowing  them 
to  have  been  stolen.  This  was  a  separate  and  distinct  offence 
and  it  was  unfair  to  his  clients  to  involve  them  in  the  odium 
of  acts  to  which  they  were  not  parties.  He  cited  Reg.  v.  Selsby 
(5  Cox  0.  C.  495  n.)  and  Efigr.  v.  Boulton  (12  Cox  C.  C.  87). 
After  the  verdict  he  also  moved  to  arrest  judgment  on  the 
ground  that  the  acquittal  of  any  one  of  the  prisoners  was  an 
acqnittal  of  all  of  them,  there  being  but  one  count  in  the 
indictment.  At  the  close  of  the  case  he  cited  Beg.  v.  Manmng 
(12  Q.  B.  Div.  241). 

Jackson  asked  for  a  direction  as  regarded  Quinn,  Hewitt,  and 
MBrtin,  no  overt  act  of  conspiracy  within  the  venue  where  the 
frial  was  held  (County  Antrim)  having  been  proved  against  them, 
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Ria.        the  line  between  Lisburn  and  Portadown  rnnniiig  through  several 
••  di£Eerent  comities. 

oToaitB.  The  jury  found  Quinn,  Hewitt,  and  Martin  "  guilty/'  Lunn, 

—  Bailey,  and  Hamill,  "  guilty  of  misdemeanour,'^  and  Boyce  and 
^^*  Runaghan,  *'  not  guilty/' 
Conspiracy—  FiTzGiBBON,  L. J.,  in  delivering  judgment  on  the  various  points 
Joint  xTtdieU  raised,  said  : — I  have  but  one  indictment  before  me,  and  the  only 
v'^i~  f  ^^^^fi^  •'•  li*ve  to  try  is  that  of  conspiracy  on  the  part  of  the 
guii^a'tiA  prisoners  (to  defraud  the  railway  company  of  certain  sums  of 
not  guiii/y—  money  to  which  they  were  entitled  as  fares.  The  indictment  is 
Repugnwticy  correctly  framed  to  try  the  question  as  to  whether  there  has  been 
a  conspiracy  to  defraud  between  officials  of  the  railway  company 
and  persons  pretending  to  be  customers  of  the  company,  by 
manipulating  the  tickets.  The  cases  which  have  been  cited  on 
this  point  refer  to  indicting  persons  for  conspiracy  to  commit 
certain  heinous  crimes,  and  then  giving  these  crimes  themselves  as 
evidence  that  the  parties  had  conspired  to  do  them.  [Having 
referred  to  Boscoe's  Criminal  Evidence,  p.  401,  His  Lordship 
continued  :]  But  this  case  is  quite  different ;  the  question  here 
is,  simply,  did  the  prisoners  agree  to  cheat  the  company  of  their 
fares  by  dealing  with  the  tickets  illegally  ?  I  cannot  entertain 
the  motion  to  quash  the  indictment.  On  the  venue  point  His 
Lordship  said :  The  law  as  to  venue  is  simple.  Some  one  or 
more  of  the  people  who  had  common  illegal  intention  must  enter- 
tain or  manifest  it  within  the  venue,  by  something  done  within 
the  venue,  and  they  are  entitled  to  be  tried  within  any  of  the 
counties  where  that  had  taken  place.  The  jury  can  judge 
whether  the  acts  were  committed  within  the  County  of  Antrim. 
I  refuse  a  direction  on  the  point.  On  the  application  to  arrest 
judgment  His  Lordship  said :  At  the  conclusion  of  the  case, 
and  after  the  jury  had  returned  their  verdict,  counsel  for  the 
prisoners  Bailey  and  Lunn  made  an  application  to  arrest  judg- 
ment. This  raises  the  plain  and  simple  point,  namely,  if  several 
persons  are  charged  with  having  conspired  together,  is  a  finding 
that  some,  but  not  all,  did  so  conspire,  upon  the  face  of  it  bad  ? 
The  ordinary  form  of  indictment  which  adds  "  and  divers  other 
unknown  persons  "  would  be  open  to  the  same  objection,  if  proof 
could  be  given  that  the  people  who  have  been  named  did  con- 
spire, without  proving  that  there  were  others  who  answered  to 
the  latter  words  of  the  indictment.  But  the  matter  has  been 
so  settled,  from  the  common  consent  of  our  law,  that  I  cannot 
allow  a  doubt  to  exist  about  it.      I  have  looked  to  find  how  other 

i'udges  have  left  the  question  to  the  jury ;  they  told  the  jury,  as 
\  did,  that  they  are  to  find  whether  the  prisoners,  or  some  of 
them,  have  been  guilty  of  the  offence  charged.  In  Reg.  v. 
O^Connell  (II  CI.  k  F.  155)  one,  at  least,  of  those  charged  was 
acquitted,  and  although  the  case  was  afterwards  discharged  in 
the  House  of  Lords,  on  the  ground  that  different  conspiracies 
could  not  be  proved  in  the  same  case,  and  afterwards  made  the 
nlgeot  of  a  single  judgment,  it  was  never  suggested  tliat  any 
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point  could  be  raised  on  the  fact  that  one  of  the  traversers  had        Rao. 


been  acquitted.       It  is  again  and  again  stated  in  the  books  that    ^     *' 
not  less  than  two  can  be  convicted^  because  two  are  necessary  to      otbkrs. 

constitute  tlie  offence.      In   this  case  there  is  no  separation  of        

parties  in   several   counts  to  be  disposed  of  ,•    there  is  but  one        ^^' 
count,  and  that  count  is  sustainable  by  a  finding,  that  two  or  contpiracu  — 
more  agreed   to   cheat  and  defraud^  and  the  finding  of  the  jury  Joint  indict- 
merely  amounts  to  this,  that  Boyce  and  Runaghan  were  not  parties       twent— 
to  that  agreement.      Therefore,  it  is  a  good  finding  on  a  good    -^jj«  ^^^ 
coant.     No  doubt,  in  Reg,  v.  &  Connelly  in  which  eight  persons  not  guilty— 
were  indicted   for  conspiring  together,  three  were  found  guilty  Repugnancy 
generally,  but  the  other  five  were  found  guilty  of  conspiring  with     "-»^«»^' 
some  of  the  others.      There  on  the  face  of  the  record  itself  there 
was  flat   contradiction    and    repugnance   between   the    various 
findings.     But  there  is  absolutely  no  such  repugnance  in   the 
present  case,  and  I  must  treat  it  as  a  perfectly  correct  judgment 
apon  the  record^  as  against  those  that  have  been  found  guilty, 
and,  notwithstanding  that  two  others  have  been  acquitted.     It 
seems  agreed  that  if  twenty  persons  are  indicted  for  riot  or  con- 
spiracy, and  any  three   are  found  guilty  of  riot  and  any  two  of 
conspiracy,   the    verdict  is  good.      The   point   may    be    raised 
throagh  the  Attorney-General  by  writ  of  error,  but  it  is  not  one 
on  which  I  could  arrest  judgment. 

The  company   entered   a    nolle  prosequi   against  Boyce  and 
RuD&ghAu  on  the  other  indictments. 
Solicitor  for  the  prosecution,  Wellington  Young. 
Solicitors  for  the  prisoners,  W.  Harper ;  Moorhead  and  Wood  ; 
N.  Broum  ;   T.  Donnelly ;  F.  Keir. 


QUEEN'S  BENCH  DIVISION. 

Oct.  28,  29,  and  Nov.  1. 

(Before  Wbioht  and  Kennedy,  JJ.) 

Baker  (app.)  r.  Williams  (resp.).  (a) 

Dairies  and  cowsheds — Ventilation — Air-space — Order  in  Cov/ndl 
— **  As  if  enctded  by  this  Act  ^' — Contagious  Diseases  {Animals) 
Act,  1878  (41  ^  42  Vict.  c.  74),  ss.  84  and  bS— Dairies, 
Cowsheds,  and  Milkshops  Order,  1885,  arts.  7,  8  and  18. 

(cj)  Reported  by  J«  Amdehw  Sxbaman,  Esq*,  BarriBterNtt  Law. 
TOL. 
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1898. 

DitBOiesof 

Animals 

Act$ — Dairie$ 

and  cowsheds 

— Order  in 

Council — 

Ventilation  — 

AvT'Spaee  — 

Construction 

of  Order  of 

1885-414-42 

Vict,  c.  74, 

M.  34,  58. 


By  M»cL  34  (2)  of  the  Gontagioui  DisBOsea  {AnimdU)  Act,  1878^ 
power  %8  given  to  the  Privy  Council  {now  under  52  ^  53  Vict, 
c.  30,  the  Board  of  Agriculture)  to  make  by  order  regulations  as 
to  (inter  alia)  the  ^^  ventilation  "  of  cowsheds  and  dairies.  The 
Privy  Oouncil  made  an  order  regulating  ''  ventilation  including 
air  space" 

Held,  that  the  order  wa^  not  inconsistent  with  the  statute. 

By  sect.  34  (5)  of  the  same  Act  the  Privy  Oouncil  can  delegate  its 
powers  of  making  regulations  to  the  local  authority.  By  the 
Dairies,  Cowsheds,  and  Milkshops  Order,  1885,  art.  13,  it 
deUgated  this  power  to  muJce  (inter  alia)  regulations  as  to 
'^  ventilation"  of  cowsheds  and  dairies  to  the  local  authority. 
In  arts.  7  and  8  it  itself  had  prescribed  certain  regulations  as 
to  "  ventilation  including  air  sttace  "  of  cowsheds  and  dairies, 
A  local  authority  prescribed  under  art.  13  certain  regulations 
a«  to  air  space  in  cowsheds. 

Held,  that  these  regulations  were  within  the  powers  delegated  to 
them  under  art.  13. 

When  an  Act  of  Parliament  declares  that  orders  made  under  it 
are  to  have  effect  "  a«  if  enacted  by  this  Act,"  orders  so  made 
and  the  Act  itself  are  to  be  read  as  one  statute  and  so  construed. 

The  Chartered  lostitute  of  Pateat  A.geats  v.  Lock  wood  (71  L.  T. 
Rep.  205;  (1894)  A.  0.  347}  applied. 

/~^  ASE  stated  by  the  justices  of  the  borough  of  Southport. 

Oq  the  2nd  day  of  June,  1897,  an  information  preferred  by 
John  Da  vies  Williams  (hereinafter  called  the  respondent) 
against  Henry  Baker  (hereinafter  called  the  appellant),  under 
the  Contagious  Diseases  (Animals)  Acts,  1878  and  1886,  and  the 
Dairies,  Cowsheds,  and  Milkshops  Order  of  1885,  charging  that 
he  the  said  appellant  on  the  20th  day  of  April,  1897,  at  the 
borough  aforesaid,  being  a  person  then  and  there  following  the 
trade  of  a  cowkeeper  or  dairyman,  unlawfully  did  cause  or 
sufifer  a  greater  number  of  cattle  to  be  at  one  time  kept  in  a 
building  used  as  a  cowshed  than  admitted  of  the  provision  of 
eight  hundred  cubic  feet  of  free  air-space  for  each  cow,  contrary 
to  the  regulations  made  by  the  mayor,  aldermen,  and  burgesses 
of  Southport  under  the  Contagious  Diseases  (Animals)  Act, 
1878,  and  the  Dairies,  Cowsheds,  and  Milkshops  Order  of  1885 
was  heard  and  determined  by  the  said  justices.  The  justices 
convicted  the  appellant,  subject  to  this  case. 

The  questions  raised  in  the  case  were — (1)  whether  or  not  the 
portion  of  the  regulations  which  required  eight  hundred  cubic 
feet  of  free  air-space  for  each  cow,  and  under  which  the  appel- 
lant was  convicted  was  validly  made ;  and  (2)  whether  or  not 
the  Dairies,  Cowsheds,  and  Milkshops  Order  of  1885,  in  so  far 
as,  if  at  all,  it  imposed  any  restrictions  as  to  air-space  or  free 
air-space,  or  purported  to  authorise  the  making  of  any  regula- 
tions hy  the  local  authority  as  to  air-space  or  free  air-space  was 
validly  made/ 
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Contagions    Diseases    (Animals)  Act^   1878  (41   So  42  Yict.      Baur 
C.74):  ^   '^• 

Siet.  34.    The  Privy  Ooancil  (now  the  Board  of  Agrioultare,  53  St  58  Viot.  o.  80)  

msj  from  time  to  time  make  sach  general  or  special  orders  as  they  think  fit,  subject  1898. 

tsd  according  to  the  provisions  of  this  Aet  for  the  following  purposes  or  anj  of  them  :  

(3)  For               .     prescribing  and  regulating  the    .     .     .     ventilation     ...     of  DitBotes  oj 

dairies  and  cowsheds  in  the  occupation  of  persons  following  the  trade  of  cowkeopers  AnimmU 

er  durymen.     (5.)  For  authorising  a  local  authority  to  make  regulations   for  the  JicU — DaitieM 

purposes  aforesaid,  or  any  of  them,  subject  to  such  conditions  (if  any)  as  the  council  q^^^  eowahedi 

praeribe.  ^Order  in 
Stei.  58. — (2.)  Every  Order  of  Oonncil  shall  have  effect  as  if  it  had  been  enacted      Council— 

by  khis  Act.  VentHaU'on— 

Order  in  Coaacil^  made  under  sect.  34  on  the  15th  day  of  June,  Construction 
1885,  and  intituled  the  Dairies,  Cowsheds,  and  Milkshops  Order   of  Order  of 

of  1885:  "85-«#« 

Ytet.  e.  74, 

Art  7.  It  ahall  not  be  lawful  for  any  person  following  the  trade  of  oowkeeper  or      $8,  84,  58. 
dsryman  to  begin  to  occupy  as  a  dairy  or  cowshed  any  building  not  so  occupied  at 
^ oommencament  of  the  Order  (t.e.,  the  30th  June,  1885),  unless  and  until  he  first 
oakfls  proTision  to  the  reasonable  satisfaction  of  the  local  authority  for  the  lighting 
and  ventilation  inclnding  air-space     ...     of  the  same. 

Art.  8.  It  shall  not  be  lawful  for  any  person  foUewing  the  trade  of  cowkeeper  or 
dairymaa  to  occupy  as  a  dairy  or  cowshed  any  building,  whether  so  occupied  at  the 
eoBmenoemsnt  of  this  Order  or  not,  if  and  as  long  as  the  lighting  and  Tentiiation, 
isdnding  air-spase  -  .  .  thereof,  are  not  such  as  are  necessary  or  proper  .  .  . 
(a)  for  the  health  and  good  condition  of  the  cattle  therein. 

Art.  13.  A  local  authority  may  from  time  to  time  make  regulations  .  .  . 
(h)  for  prescribing  and  regulating  the  lighting,  ventilation,  cleansing,  drainage,  and 
watar  supply  of  dairies  and  cowsheds  in  the  occupation  of  persons  following  the  trade 
sf  cowkeopers  or  dairymen. 

The  regulation  made  under  art.  13  by  the  mayor,  aldermen, 
and  burgesses  of  Southport  (who  are  the  local  authority  of  the 
boroagh  for  the  purposes  of  the  Act  and  Order)  under  which  the 
appellant  was  convicted  was  as  follows  : 

Svsfy  person  following  the  trade  of  a  cowkeeper  .  .  .  shall  not  cause  or  suffer 
say  greater  number  of  cattle  to  be  at  any  time  kept  in  a  building  used  as  a  .  .  . 
eowshed  than  will  admit  of  the  provision  of  eight  hundred  cubic  feet  of  free  air-space 
for  eseh  eew. 


MouUan,  Q.C.  {PicJcford,  Q.O.  and  Horridge  with  him)  for  the 
appellant. — Both  the  Order  of  Council  and  the  regulation  made 
by  the  local  authority,  in  so  far  as  they  deal  with  air-space  are 
invalid.  Sect.  34  of  the  Contagious  Diseases  (Animals)  Act, 
1878,  refers  only  to  ventilation.  Ventilation  is  an  entirely 
distinct  thing  from  free  air-space.  Yentilation  depends  on  the 
construction  of  the  building  used  ;  air-space  depends  on  the  user 
of  the  building.  Parliament  has  given  powers  to  make  regula- 
tions insuring  the  proper  construction  of  cow-houses  and  these 
powers  are  held  to  cover  regulations  to  prevent  overcrowding 
cowbonses.  But  by  sect.  58  of  the  Act  the  Order  of  Council  is 
to  have  effect  as  if  enacted  by  the  Act,  and  so,  in  view  of  The 
Chartered  Institute  of  Patent  Agents  v.  Lochwood  (71  L.  T.  Rep. 
205 ;  (1894)  A.  C.  347)  the  Court  might  be  inclined  to  hold  that 
the  Order,  even  though  not  a  proper  carrying  out  of  the  Act  in 
the  opiBioD,  at  the  Court,  was,  nevertheless,  binding.  In  that  case 
it  was  sabmitted  that  the  regulation  of  the  local  authority  was  ultra 

a  2 
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vires  ot  the  powers  delegated  to  it  by  the  Order  itself.  Arts.  7  and  8 

of  the   Order   specifically  include  air-space    under    the    term 

ventilation.     Art.  13^  under  which  the  regulation  is  made^  does 

1898.       not  so  include  it.     It  merely  delegates  the  power  to  make  regula^- 

"I —        tions  as  to  ventilation  and  veutilatiou  only.  If  it  had  been  intended 

AniwMU     ^^^^  ^^^  power  to  make  regulations  as  to  air-space  too  shoald 

AeU— Dairies  be  delegated^  air-space  would  be  mentioned  in  art.  13  as  it  was 

and  cowilMda  in  arts.  7  and  8. 

OcwM^S^        '''*^^'"^^^^'  Q'^'    (-P^^^^^^   ^tl^   him). — The  Act  gives  tlie 
VenHlaU4m^  Privy  Council  powers  as  to  regulating  ventilation.      The  Privy 
ilir.tpace—   Council  has  interpreted  ventilation  as  including  air-space.     THo 
^i^f^Ord^^  Court,  it  is  submitted,  will  not  dissent  from  such  interpretation 
1885—41^42  unless  it  considers  it  altogether  inconsistent  with  the  statute,  and 
riet.c.74,     surely  in  the  ordinary  sense  ventilation  is  taken  as  including  dae 
M.  84,  68.     provision  as  to  air-space.     The  Order,  therefore,  it  is  submitted,  is 
valid.     It  is  certainly  strange  that  in  arts.  7  and  8  ventilation  is 
made  expressly  to  include  air-space,  and  in  art.  13  it  is  not  ; 
but  it  is  submitted  that  the  express  reference  to  air-space  in  arts. 
7  and  8  was  meant  to  point  out  that  for  the  purposes  of  the 
Order  ventilation  was  to  be  taken  as  including  air-spfvce,  and 
this  being  done  at  the  commencement  of  the  Order,  it  ^as  not 
thought  necessary  to  refer  to  air-space  every  time  ventilation  was 
mentioned.      Besides,   to   hold   that    air-space   is   included    in 
arts.  7  and  8,  but  not  in  art.  13,  would  not  be  for  the  advantage 
of  cowkeepers.     The  object  of  the  regulation  here  impeached  is 
to  give  cowkeepers  notice  as  to  the  requirements  of  the  law.     If 
no  such  notice  can  be  legally  given  they  are  liable  to  be  sum- 
moned under  arts.   7  and  8  whenever  in   the   opinion  of  any 
inspector,   the   air-space   provided    is   insufficient,   and   if    the 
justices  happen  to  share  the  inspector's  opinion  they  may  be 
convicted. 

MoultoUy  Q.C.,  in  reply,  referred  to  Reed  v.  Harvey  (42  L.  T. 
Rep.  511  ;  5  Q.  B.  Div.  184),  Ex  parte  Freeman  (55  L.  T.  Rep. 
820;  18  Q.  B.  Div.  393),  and  Ex  parte  Kingstown  Town  Oom^ 
missioners  (18  L.  Rep.  Ir.  509). 

Nov.  1. — Wright,  J. — By  sect.  34  of  the  Contagious  Diseases 
(Animals)  Act,  1878,  it  is  provided  that  the  Privy  Council  may 
from  time  to  time  make  such  general  or  special  orders  as  they 
thought  fit,  subject  and  according  to  the  provisions  of  the  Act 
for  certain  purposes  or  any  of  them.  Among  these  purposes  is 
the  regulation  of  the  *^  ventilation  of  dairies  and  cowsheds.^' 
By  the  game  Act  the  Privy  Council  have  power  to  authorise  the 
local  authorities  to  make  regulations  for  '^  the  purposes  aforesaid 
or  any  of  them.''  Then  it  is  further  provided  by  sect.  58  that 
every  order  of  the  Privy  Council  "  shall  have  effect  as  if  it  had 
been  enacted  by  this  Act.''  Under  the  powers  so  given  the 
Privy  Council  in  1885  made  an  Order  by  art.  7  of  which  regula- 
tions were  made  as  to  ''  ventilation  including  air-space  "  of  one 
olais  of  dairies  and  cowsheds,  and  by  art.  8  of  which  regulations 
were  made  as  to  '^  ventilation  including  air-space  "  of  another 
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dBBB  of  dairieB  and  cowsheds.      Art.  18  delegates  to  the  local 
an&OTity  powers  to  make  regulations  as  to  the  '^  ventilation  '*  of 
dsiiieft  and  cowsheds.   The  whole  question  in  the  case  is  whether 
the  power  delegated  by  the  Privy  Council  to  the  local  authority        1898. 
to  make  regulations  includes  the  power  to  make  regulations  as    j^        ^ 
to  ^'  ventilation  including  air-space.^'    It  is  certainly  strange  that     AnimaU 
in  arts.  7  and  8  of  the  Order  the  words  "  inclading  air-space  "  Ictt  — DatViw 
are  expressly  inserted  after  the  word  "  ventilation  "  as  explana-  a^id  cow»7i«l* 
iory  of  the  meaning  of  that  word,  whereas  in  art.  13  the  word    ^ouncii^ 
"  ventilation  "  occurs  without  this  explanatory  addition.     It  may  Ventilation— 
be  that    the    omission    of  the    addition   is   intended  to   have  ^*''-»p<*c«— 
the    effect    of    excluding  the   question   of  air-space  from    the    ^q!^^ 
panriew  of  the  local  authority.      On  the  other  hand,  it  may  be  i885 — 414*42 
that  the   addition   of  the  words   '^  inoludine:  air-space*'  after    Viet. e. 74, 
"  Tentilation  "  in  the  earlier  articles  is  intended  to  fix  the  mean-    **'  ®  » 
iiig  of  the  word  "  ventilation ''    throughout  the  whole  Order. 
Now,  under  these  powers  given  to  the  local  authority  the  cor- 
poration of  Southport  have  made  regulations,  and  in  one  of  these 
it  is  prescribed  that  no  cowkeeper  or  dairyman  should  cause  or 
suffer  any  greater  number  of  cattle  to  be  at  any  time  kept  in  a 
shed  or  dairy  than  would  allow  for  each  cow  an  air-space  of  800 
cubic  feet.      The  point  was,  whether  this  regulation  was  ultra 
vires  or  not.     As  I  have  already  said,   the  Contagious  Diseases 
(Animals)  Act  provides  that  the  Order  of  Council  made  under  it 
shall  have  effect  as  if  enacted  in  the  Act.     The  first  thing  to  be 
considered  is  the  effect  of  the  provision.      The  Court  has  been 
reierred  to  The  Institute  of  Patent  Agents  v.  Lockwood  (71  L.  T. 
Bep.  205 ;   (1894)  A.  C.  347),  where  the  House  of  Lords  held 
that  the  proper  course  of  construction  in  such  cases  was  to  hold 
that  the  original  Act^  which  authorised  the  subordinate  legisla- 
tion and    the   subordinate    legislation   itself    should    be    read 
together  as  if  they  together  constituted  an  Act  of  Parliament, 
and  then  that  the  Court  should  apply  the  ordinary  rules  of  con- 
■tmction^  and  see  what  the  two  meant.    It  seems  to  me  that  this 
IS   the  principle   of  construction   we  should  now  adopt.     The 
principal  enactment  authorises  regulations  as  to  ventilation,  the 
sabordinate  enactment  in  two  sections  authorises  regulations  as 
to  ventilation  including  air-space,  and  in  another  section  as  to 
ventilation  simply.     I  think  that  no  objection  can  be  taken  that 
these  provisions  of  the  subordinate  enactment  can  be  considered 
at  going  beyond  the  principal  enactment  itself.     If  then  art.  13 
authorises  the  local  authority  to  make  regulations  for  ventilation 
including  air-space^  that  article  is  good  and  not  inconsistent  with 
the  statute.     But  does  it  ?     There  is  a  great  deal  of  doubt  about 
it,  but  I  have  come  to  the  conclusion  that  the  reasonable  con- 
section  is  that  arts.  7  and  8  enacted  and  intended  that  the 
provisions  of  the  Order  as  to  ventilation  should  mean  also  pro- 
nnons  as  to  air-space.  The  two  things  are  intimately  connected. 
Ejerjbody  knows  that  the  quantity  of  air-space  makes  all  the 
difference  in  anj  scheme  of  ventilation.     Therefore,  I  think  that 
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Baku      art.  18  of  the  Priyy  Conncil  Order  shoald  be  taken  as  giying  the 
WiLUAiu      lo^^l    anthority  power  to  make   regalations   as    fco  Yentilation 

.  '     inclnding  under  that  term^  air-space.      No  real  case  of  hardship 

1898.        can  arise  under  the  order^  since  ander  art.  14  there  is  an  appeal 

«.  -    to  the  Privy  Conncil — now  the  Board  of  Agriculture — in  case  it 

AnimaU     ^B  considered  that  the  regulations  made  by  a  local  authority  are 

AcU—DoAfrieM  too  severe.     Under  all  the  circumstances  I  am  of  opinion   that 

^^^o^sHH^^  the  regulations  made  by  the  local  authority  here  are  good^  and 

CouncH—    ^^^  appeal  must  be  dismissed. 
Vmtilatiofi--      KENNEDY,  J. — I  coDcur.     There  is  nothing  which  could  be  or 
Avr-9pae§—   h^g  been  said  that  at  all  satisfies  me  that  there  is  anything  wrong 
oPorder^  in  the  Order  made  in  pursuance  of  the  Act  of  Parliament  by  the 
1886— 414-42  Privy  Council.      It  is  said,  however,  that,  granting  this,  the 
Vici.  c.  74,    local  authority  has  in  this  case  gone  beyond  the  power  entrusted 
»».  84,  58.     ^  '^^  because  in  art.  18,  under  which  they  had  made  their  regula- 
tions, the  word  ventilation  alone  occurs,  and  nothing  is  said 
about  free  air-space.      But  as  these  words  have  been  used  in  the 
earlier  articles  as  being  associated  with  ventilation,  it  appears  to 
me  unreasonable  to  hold  that  they  are  not  intended  to  be  included 
in  the  13th  article,  and  that  they  have  been  intentionally  omitted 
from  it.     It  seems  to  me  that  it  was  right  to  hold  that  in  giving 
powers  to  local  authorities  to  make  regulations  as  to  the  ventila- 
tion of  works  in  all  respects  identical  with  those  referred   to 
in  arts.  7  and  8,  it  was  intended  that  ventilation  should  have  the 
same  meaning* — ^that  is,  that  it  should  include  free  air-space  in 
both  cases.     As  to  the  argument  of  convenience,  surely  it  is 
much  better  for  the  parties  concerned  that  the  local  authorities 
of  a  district  should  set  down  a  definite  minimum  standard  of  free 
air-space  to  be  provided  than  that  the  dairy-keeper  or  cowkeeper 
should  be  liable  to  be  brought  up  from  time  to  time  according  to 
the  varying  views  as  to  free  air-space  entertained  by  inspectors 
and  the  magistrates  who  heard  the  complaints.     For  seven  years 
the  regulation  which  it  is  now  sought  to  have  declared  ultra 
vires  has  existed  in  this  district ;  I  think  it  is  justified  both  on 
legal  grounds  and  on  considerations  of  convenience. 

Conviction  affirmed. 
Solicitors  for  the  appellant,  Pritchard,  Englefield,  and  Co.,  for 
Arthur  8.  Mather,  Liverpool. 

Solicitor  for  the  respondent,  /.  Daviee  Williams,  Southport. 
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CROWN  CASES  RESERVED. 

Nau.  Hand  27,  1898. 

(Before  Lord  Russell,  G.J.,  Wbiqht^  Kennedy,  Darling,  and 

Channell,  JJ.) 

Reo.  v.  William  Jones,  (a) 

FaUe  pretences — Larceny — Fraud — Credit — Obtaining  goods  hy 
false  pretences — Obtaining  credit  by  fraud — 24  ^  25  Vict, 
c.  96,  8.  88 — 32  ^  38  Vict.  c.  62,  t.  13. 

Misrepresentation,  either  by  word  or  by  conduct,  is  a  necessary 
elemeiU  in  the  offence  of  obtaining  goods  by  false  pretences. 
Evidence,  therefore,  that  a  person  indicted  under  24  ^  25  Vict. 
c.  96,  8.  88,  for  this  offence,  obtained  goods  from  an  intending 
vendor,  being  without  the  means  of  paying  for  such  goods  and 
with  the  intention  of  defrauding  the  owner,  but  without  making 
any  representation  either  a^  to  his  ability  to  pay  or  his  intentions, 
is  not  sufficient  to  support  a  conviction  for  obtaining  such^goods 
by  false  pretences.  Nor,  since  the  owner  intended  to  part  with 
the  property  in  the  goods,  is  it  sufficient  to  support  a  conviction 
for  larceny.  But  such  evidence  is  sufficient  to  support  a  corv- 
vietion  for  obtaining  credit  by  fraud  on  an  indictment  u/nder 
ike  Debtors  Act,  1869  (32  ^  33  Vict.  c.  62),  s.  13. 

A  vendor  who  delivers  goods  on  the  terms  thai  they  are  to  be  paid 
for  immediately  after  they  have  been  received  gives  credit  to  the 
purchaser. 

/^ASE  stated  by  the  Recorder  of  Worcester. 

The  facts  stated  in  the  case  were  as  follows : 

The  prisoner   entered  a  restaurant    kept    by   one    William 

Cramp,  and  asked  for  soap.     He  was  told  by  Mrs.  Cramp  that 

she  had  not  got  any  ready.      The  prisoner  then  said,  "  What 

have  you  got  ?  "  and  Mrs.  Cramp  replied,  *'  Some  cold  lamb." 

The  prisoner  then  said  he  woald  have  the  cold  Iamb,  and  half  a 

pint  of  sherry,  and  went  npstairs  to  the  dining-room,  where  he 

was  supplied  with  the  lamb  and  the  sherry.     Having  eaten  the 

lamb  and   drank   the  sherry,   the  prisoner  asked  for  and  was 

supplied  with   another  half-pint  of  sherry.      He  subsequently 

asked  for  his   bill,  which  was  given  to  him,  he  saying  nothing. 

Sbortfy  after  he  summoned  William  Crump  and  stated  to  him 

^fiftf:  he  had  no  money  except  one  halfpenny,  and  could  not  pay 

the  amoant  of  Ub  bill,  but  was  expecting  goods  soon. 


(a)  R«p«rUd  by  A  A.  BmnmnUt  B«^.,  BuTittor-«l-LAw. 
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Rao.  The  indictment  on  which  the  prisoner  was  tried  charged  the 

_  ^*  prisoner  in  the  first  connt  with  obtaining  goods  by  false  pre- 

JoNXB.       tences ;  and  in  the  second  with  frandalentlj  obtaining  credit. 

The  Recorder,   in  charging  the  juiy,  directed  them  on   the 

1898.       ^Yst  connt  that  they  must  be  satisfied  that  the  prisoner  intended 

Ji~j^       by  his  conduct  to  represent  that  he  was  of  present  ability  to 

prBtenees—   pay  for  the  lamb  and  the  sherry,  that  he  was  aware  of  his  want 

Larcmiy—    of  ability  to  pay,  that  the  food  was  supplied  by  Mrs.  Crump  in 

obiained  by   conseouence  of  the  false  pretence  made  by  the  prisoner,  if  it 

fraud—      existed,  and  that  there  was  an  intention  on  the   part  of  the 

24  4-  25  Vict,  prisoner  to  defraud.     And  as  to  the  second  count,  that  they 

32^33  F^l   must  be  satisfied  that  the  prisoner  was  without  means,  and  had 

c.  62, «.  18.    ill  incurring  a  debt  or  liability  for  the  articles  supplied  to  him 

fraudulently  obtained  credit  from  William  Crump  for  4^.  with 

intent  to  cheat  him  of  the  same. 

The  jury  found  the  prisoner  guilty  on  both  counts. 
R.  Harington  for  the  prisoner.  —  As  to  the  first  count,  the 
prisoner  merely  asked  for  the  goods.  To  constitute  the  offence 
of  obtaining  goods  by  false  pretences  something  more  than  a 
mere  demand  must  exist.  There  must  be  the  false  representa- 
tion either  by  actual  statement  or  by  implication,  e.g.,  the 
assumption  of  a  disguise,  as  in  Reg,  v.  Barnard  (7  C.  &  P.  784). 
The  only  inference  which  can  be  drawn  from  a  demand  for 
goods  is  a  promise  to  pay  in  the  future  :  {Rex  v.  Ooodhall 
(R.  &  B.  461).  Here  the  prisoner  made  no  pretence  as  to  an 
existing  fact :  (Reg.  v.  Gordon,  60  L.  T.  Rep.  872 ;  23  Q.  B. 
Div.  354;  16  Cox  C.  C.  622 ;  Reg.  v.  Burrowa  (20  L.  T.  Rep. 
499;  11  Cox  C.  C.  258;  Reg.  v.  Cooper  (36  L.  T.  Rep.  671; 
2  Q.  B.  510 ;  18  Cox  C.  C.  617).  As  to  the  second  count,  the 
prisoner  did  not  obtain  credit.  In  every  transaction  of  purchase 
and  sale,  there  must  be  a  time  at  which  the  purchaser  has  the 
goods  but  has  not  paid  for  them,  and  the  test  is,  whether  that 
interval  is  substantial:  {Reg.  v.  Peters,  54  L.  T.  Rep.  545;  16 
Q.  B.  Div.  636  ;  16  Cox  C.  C.  36). 

/.  B,  Matthews  for  the  Crown. — Unless  it  can  be  shown  that 
there  was  no  evidence  on  which  the  jury  could  have  found  a 
verdict  of  guilty  the  conviction  must  be  aflSrmed:  {Reg.  v. 
Cooper).  The  case  is  one  of  implied  contract,  a  contract  to  pay 
for  the  goods  when  consumed.  The  cases  with  regard  to  false 
cheques  are  analogous  :  {Rex  v.  Jackson,  3  Camp.  370 ;  Reg.  v. 
Hazelton,  31  L.  T.  Rep.  451 ;  L.  Rep.  2  C.  C.  R.  134).  Reg.  v. 
QiUs  (11  L.  T.  Rep.  643;  10  Cox  C.  C.  44;  L.  &  C.  502)  shows 
that  proof  of  a  misrepresentation  as  to  a  present  ability  is 
sufficient  to  support  a  conviction  for  obtaining  money  by  false 
pretences.  In  Reg.  v.  Murphy  (13  Cox  C.  C.  290;  10  Ir.  Rep. 
C.  L.  508)  the  prisoner  sent  half  a  bank-note,  pretending  that 
the  other  half  would  be  sent;  while  in  Reg.  v.  Orossley  (2 
M.  &  Rob.  17;  2  Lewin  C.  C.  164)  the  prisoner  accepted  a 
bill.  The  conviction  in  Reg.  v.  Bwrrows  was  quashed  on  the 
ground  that  there  was  no  evidence  of  the  false  pretence  alleged 
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in  the  indiotment.     The  prisoner  was  rightly   conyioted  on  the        Rao. 
second  count,  for  if  he  did  not  obtain  credit   by  false  pretences^      -»  •• 
he  did  obtain  credit  by  fraud.  Jonei. 

Harington  in  reply.  

Cur.  adv.  vult.  |^- 

The  judgment  of  the  Court  was  delivered  by  jpaUB 

Lord  Russell^  C.J. — This  case  was  argued  before  my  brothers   pftienceg  — 
Wright,  Kennedy,  Darling,   Channell,  and  myself,  and  I  have     ^^^^7' 
now  to  deliver  the  judgment  of  the  Court.    The  case  came  before   ondl^ed  hy 
the  Court  on  a  case  stated  by  the  learned  Recorder  of  Worcester,      fraud— - 
The  prisoner   was   indicted   on   an   indictment   containing   two  ^4  ^  25  VicU 
counts.     The   first   count   was   for    obtaining    goods    by    false  32  «.  33  y^^^ 
pretences ;  the    second   was   for   fraudulently   obtaining   credit,    c.  62, «.  13. 
The  facts  of  the  case  to  which  I  shall  presently  refer  are  set  out 
fallj  in  the  case  stated.     The  jury  convicted  the  prisoner  on  both 
counts,  and  the  learned  recorder  sentenced  the  prisoner  to  two 
periods  of  imprisonment  with  hard  labour,  to  run  concurrently. 
The  question  is,  whether  the  conviction  on  either  count,  or  on 
both,   can  be   sustained;    in   other   words,   whether  there   was 
evidence  on  which  the  jury  could  find  the  prisoner  guilty  of  either 
of  the  offences  charged  or  of  both.     The  facts  were  shortly  these : 
The  prosecutor  kept  a  refreshment  house  in  the  High-street  of 
Worcester.     On  the  30th  day  of  June  the  prisoner  went  into  the 
house  and  asked  for  soup.     He  was  told  there  was  none  ready. 
He  then  asked  what  they  had  got,  and  was  told  cold  lamb.     He 
thereupon  ordered  some  cold  lamb  and  half  a  pint  of  sherry  and 
went  upstairs,  where  he  was  supplied  with  these  provisions  and 
consumed    them.     He   subsequently  rang  the  bell  and  ordered 
another  half  pint  of  sherry,  which  was  supplied  and  which  he 
drank.     He  then  again  rang  and  asked  for  his  bill ;  and  the  bill, 
amounting  to  four  shillings,  was  handed  to  him.     And  after  a 
further  interval  he  said,  as  was  the  fact,  that  he  had  no  money 
except  one  halfpenny.     It  is  to  be  observed  that  all  the  man  did 
was  to  go  into  the  place,  order  food,  eat  it,  and  not  pay  for  it. 
No  question  was  put  to  him  by  the  prosecutor,  no  inquiry  was 
made,  and  no  statement  was  made  by  the  prisoner.    The  question 
is,  whether  that  can  be  regarded  as  a  state  of  things  justifying  a 
jury  in   finding   that   the   prisoner  obtained  these   consumable 
articles  by  false  pretences.     We  do  not  wish  to  say  one  word  to 
weaken  the  effect  of  the  cases  which  show  that  there  can  be  false 
pretences  by  conduct,  as  in  the  well-known  cap  and  gown  case, 
where  the  prisoner  wore  a  cap  and  gown  with  the  intention  of 
leading  persons  to  believe  that  he  was  a  member  of  the  University ; 
or  again,  the  numerous  cases  as  to  cheques  given  on  a  bank 
where  the  defendant  must  have  known  of  the  want  of  funds  to 
meet  the  cheque.     But  in  the  present  case  there  was  no  state- 
ment on  the  part  of  the  prisoner,  and  we  think  that  it  ought  not 
to  have  been  left  to  the  jury ;  in  other  words,  that  there  was  no 
eridence  that  the  prisoner  obtained  these  goods  by  false  pre- 
tences.    The  Act  under  which  the  prisoner  was  indicted  on  the 
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Rra.        first  oount  (24  &  26  Vict.  o.  96)  provides^  by  sect.  88^  that  if 

WiLLiA       ^pon  the  trial  of  a  person  indicted  for  obtaining  goods  by  false 

JoNBB.       pretences  it  is  proved  that  he  obtained  the  goods  in  any  snch 

manner  as  to  amount  to  larceny^  he  shall  not  by  reason  thereof 

1898.        ]^Q  entitled  to  be  acquitted ;  in  other  words,  if  the  facts  show 

p^lg^        that  the  defendant  committed  larceny  he  may  still  be  conyicted. 

preteiuBB—    But  in  this  case  the  Court  is  of  opinion  that  the  prisoner  did  not 

^r^d^t"    ^^™°^i*  larceny,  because  it  is  clear  that  the  prosecutor  parted  and 

ohtain€d  by   intended  to  part,  not  only  with  the  possession  of  the  goods,  but 

fraudr—      also  with  the  property  in  them.*   We  therefore  think  that  the 

^  #  25  Vict,  findingjof  the  jury  cannot  be  suataiued.     The  second  count  was 

82  4-  '33  Vict.  Q^^^r  a  different  statute.     It  was  framed  under  the  Debtors  Act, 

c.  62,«.  13.    1869   (32  &  33  Vict.  c.  62),  which  provides,  by  sect.  13,  that 

'^  any  person  shall  in  each  of  the  cases  following   be  deemed 

guilty  of  a  misdemeanour,  and  on  conviction  thereof  shall  be 

liable  to  be  imprisoned  for  any  time  not  exceeding  one  year  with 

or  without  hard  labour/'     The  first  of  these  cases  is  this :  "  If  in 

incurring  any  debt  or  liability  he  has  obtained  credit  under  false 

pretences,  or  by  means  of  any  other  fraud.''     There  are  three 

elements   in   the   offence — first,   incurring  a   debt  or  liability; 

secondly,  obtaining  credit ;  lastly,  there  must  be  fraud.     There  is 

no  doubt  that  the  prisoner  did  incur  a  debt.     There  was  clearly 

an  implied  promise  to  pay  for  the  provisions.    Now,  did  he  obtain 

credit  ?     In  our  opinion  he  did.     It  was  open  to  the  prosecutor 

to  say  that  he  would  not  furnish  the  goods,  or  he  might  have 

insisted  on  payment  immediately  after  furnishing  the  goods.    But 

he  did  neither ;  he  relied  on  the  willingness  and  readiness  of  the 

prisoner  to  pay  in  the  ordinary  way  after  consuming  the  goods. 

It  does  not  appear  that  the  period  of  the  credit  was  other  than 

very  short,  but  that  is  immaterial.     Finally,  was  there  fraud  ? 

We  think  there  was  ample  evidence  to  justify  the  jury  in  arriving 

at  the  conclusion  at  which  they  did,  that  the  prisoner  was  guilty 

of  fraud.     The  man  goes  into  a  refreshment-house,  orders  food  in 

the  ordinary  way,  obtains  it,  and  eats  it.     He  knows  the  ordinary 

practice  at  such  places.     He  knows  that  the  goods  are  supplied, 

not  from  any  knowledge  of  him  personally  or  from  any  trust 

reposed  in  him,  but  upon  the  expectation  that  the  goods  will  be 

paid  for  in  the  ordinary  way.     The  jury  found,  and  were  justified 

in  finding,  that  when  he  ordered  the  goods  he  had  no  intention 

of  paying  ;  or,  in  other  words,  that  he  intended  to  cheat  and  was 

guilty  of  fi*aud.     For  these  reasons  we  think  that  the  conviction 

on  the  second  count  was  right  and  must  be  sustained. 

Conviction  on  second  count  affirmed. 
Solicitors  for  the  Crown,  Arrowsmith,  Maimd,  and  Coombes. 
Solicitor  for  the  prisoner,  /.   Stallard,   Clerk  of  the  Peace, 
Worcester. 
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COUET  OF  APPEAL. 

March  24,  26,  80,  cmd  May  7,  1898. 

(Before  Smith,  Chitty,  and  Collins,  L.JJ.) 

Mabks  v.  Fboqlst  and  othbbs.  (a) 

APPLICATION   fob  A   NBW  TBIAL. 


Volunteer — *'  Subject  to  military  law  '^ — Trained  or  exercised 
with  the  regular  forces — Return  home  from  training — Arrest  by 
order  of  adjutant — False  imprisonment — Volunteer  Act,  1863 
(26  ^  27  Vict.  c.  65),  s.  21— Army  Act,  1881  (44  ^  46  Vict. 
c.  58),  ss.  41,  43, 45,158,  and  176. 

The  plaintiff  was  a  member  of  a  volunteer  corps  which  under  an 
order   of  the   War  Office  went  into  military   training   with  a 
portion  of  the  regular  forces  at   Shomcliffe   Camp,     On   the 
morning  of  the  day  when  the  camp  was  being  broken  up  he  wa^s 
OMUused  by  some  of  his  comrades  of  larceny.     Thereupon  the 
adjutant  ordered  him  to  be  arrested,  taken  to  the  guard  tent, 
and  from  there  taken  with  the  baggage  guard  to  the  railway- 
station  and  then  to  be  carried  in  the  special  military  train, 
which  took  the  corps  home,  to  Boxmoor,  from  which  pUice  he 
W€L8  to  be  taken  and  handed  over    to   the  police   authorities. 
These  orders  were  carried  out,  and  the  plaintiff  in  charge  of 
three  members  of  his  corps  was  taken  from  Shomcliffe  Camp  to 
Bootmoor  and  from  thence  to  Hemel  Hempstead  where  he  was 
handed  ovei'  on  the  same  day  to  the  police.     He  was  subsequently 
tried  for  larceny  and  acquitted.     He  then  brought  an  action  for 
(usault  and  false  imprinonment  against  the  three  members  of 
his  corps  who  had  taken  him  from  Shomcliffe  and  handed  him 
over  to  the  police. 
Held,  that,  under  sect.  176,  sub-sect.  8,  of  the  Army  Act,  1881, 
the  plaintiff  wa>s  subject  to  military  law  during  the  happening 
of   the   a/^ts   complained  of,   being   a  .volunteer  "  trained   or 
exercised  with  a  portion  of  the  regular  forces.'^ 
Held  also,   that  the   condition  precedent   at   the    beginning    of 
sect.  158  of  the  Army  Act,  1881,  ^'  where  an  offence  under  this 
Act  hu8  been  committed  "  should  be  read  as  ''  where  an  offence 
under  this  Act  has  been  alleged  to  have  been  committed.*' 
Held,  therefore,  that  the  action  failed. 
Judgment  of  Kennedy,  J.  reversed. 

THIS  was  an  application  for  judgment  or  a  new  trial  in  an 
action  tried  before  Kennedy,  J.  with  a  jary,  which  is 
reported  18  Cox  C.  C.  711,  and  78  L.  T.  Bep.  77 ;  (1898)  1 
Q.  B.  396. 

(a)  Reported  by  E.  Maklit  Smith,  Esq.,  Burister-at-Law. 
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Mabm  The  action  was  for  assanlt  and  false  imprisonment  and  was 

-*:  brought  by  a  private  in  the  Bedfordshire  Volunteer  Corps  against 

AND  oTHSBt.  ^  corporal  and  two  privates  of  the  same  corps  and  against  a 

—  superintendent  of  the  Hertfordshire  County  Police. 
^^'  The  facts  of  the  case  appear  in  the  judgment  of  Smithy  L.J. 

xmp^i^Zneni      ^y  the  Volunteer  Act,  1863  (26  &  27  Vict.  c.  65),  it  is  enacted 

—  Volunteer  aS  foUows  : 

"T^^*^         S«ot.   21.    With  r«ip60t  to  the  discipline  of  offlcen  (other   than  officers  of  the 

8w^$et  to      Tolanteer  permanent  sta£F)  and  ▼olunteers,  the  foUowing  proTisions  shall  take  e£Feot 

mwi^ry  law    mj^  y^  i^  force  "while  they  are  not  on  actual  military  Bervice :  .     .     (2)  If  any 

^^^^      such  officer  as  aforesaid  or  any  Toluntper,  while  under  arms  or  on  march  or  duty  with 

from  training  their  corps  or  administrative  regiment  to  which  he  belongs,  or  any  portion  thereof, — 

—-26  ^  27      or  while  engaged  in  any  military  exercise  or  drill  with  such  corps  or  regiment,  or  any 

Vict,  c.  65,     portion  thereof,^-or  while  wearing  the  clothing  or  accoutrements  of  such  oorps  or 

«.  21 ;  44  ^  45  regiment  and  going  to  or  returning  from  any  place  of  exercise  or  assembly  of  such 

Viet.  e.  58,     corps  or  regiment —disobeys  any  lawful  order  of  any  officer  under  whose  command 

fs.  41,  43,  45,  he  then  is,  or  is  guilty  of  misconduct  — the  officer  then  in  command  of  the  corps  or 

158,  and  176.  regiment  or  any  superior  officer  under  whose  command  the  corps  or  regiment  then  is, 

may  order  the  o£Fender,  if  an  officer,  into  arrest,  and  if  not  an  officer,  into  the  custody 

of  any   volunteer  belonging  to  the  corps  or  regiment  or  of  any  non-commissioned 

officer  of  the  volunteer  permanent  sta£F, — but  so  that  the  o£Fender  be  not  kept  in  such 

arrest  or  custody  longer  than  during  the  time  of  the  corps  or  regiment,   or  sueh 

portion  thereof  as  aforesaid,  then  remaining  under  arms,  or  on  march  or  duty,  or 

assembled  or  continuing  engaged  in  any  such  military  exercise  or  drill  as  aforeaaid. 

By  the  Army  Act^  1881  (44  &  45  Vict.  c.  58)^  it  is  enacted  as 
follows : 

Sect.  45.  The  following  regulations  shall  be  enacted  with  respect  to  persons  subject 
to  military  law  when  charged  with  o£Fences  punishable  under  this  Act :  (1)  Every 
person  subject  to  military  law  when  so  charged  may  be  taken  into  military  custody ; 
.  .  .  (3)  Military  custody  means,  according  to  the  usages  of  the  service,  the 
putting  the  offender  under  arrest  or  the  putting  him  in  confinement    .    .    . 

Sect.  158.  (1)  Where  an  offence  under  this  Act  has  been  committed  by  any  person 
while  subject  to  military  law,  such  person  may  be  taken  into  and  kept  in  military 
custody  and  tried  and  punished  for  such  uffence,  although  he  or  the  corps  or 
battalion  to  which  he  belongs  has  ceased  to  be  subject  to  military  law.  in  like  manner 
as  he  might  have  been  taken  into  and  kept  in  military  custody,  tried,  or  punished,  if 
he  or  such  corps  or  battalion  had  continued  so  subject :     .     .    . 

Sect  176.  The  persons  in  this  section  mentioned  are  persons  subject  to  military 
law  as  soldiers,  and  this  Act  shall  apply  accordingly  to  all  the  persons  so  specified,  that 
is  to  say  .  .  .  (8)  All  non-commissioned  officers  and  men  belonging  to  the 
volunteer  forces  of  the  United  Kingdom, — (a)  when  they  are  being  trained  or  exercised 
with  any  portion  of  the  regular  forces  or  with  any  portion  of  the  militia  when 
subject  to  military  law ;  and  {h)  when  they  are  attached  to  or  otherwise  acting  as  part 
of  or  with  any  regular  forces    .     .    . 

At  the  trial  of  the  action  the  jury  gave  a  verdict  for  the 
plaintiff  for  800Z.  damages  as  agaiost  the  three  members  of 
the  volunteer  corps^  and  the  learned  judge  gave  judgment 
accordingly. 

Upon  the  findiugs  of  the  jury  the  learned  judge  gave  judg- 
ment for  the  other  defendant,  the  police  superintendent. 

The  three  defendants  moved  for  judgment  or  a  new  trial. 

March  24,  26,  and  30. — Lawson  Walton,  Q.C.  and  R,  D.  Muir 
for  the  defendants. — By  sect.  41  of  the  Army  Act,  1881,  larceny 
committed  by  a  person  under  military  law,  is  an  offence  triable 
by  the  military  authorities,  or  if  they  like  they  may  hand  over 
the  prisoner  for  trial  to  the  civil  authorities.     Under  sect.  176, 


1898. 
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sab-aect.  8,  the  plaintiff  was  a  person  subject  to  military  law.       Mabm 
The  War  Office  provided  the  train^  and  until  the  members  of  the      p^^ujy 
corps  were  formally  dismissed  they  were  still  undergoing  their   ^^2«d  othbbs. 
training  in  connection  with  the  regular  forces.     It  cannot  be 

denied  that  in  the  morning  of  the  day  in  question  the  plaintiff        

was  subject  to  military  law  under  this  section.     At  what  moment        paUe 
of  time  in  the  day,  or  at  what  spot  between  the  camp  at  Shorn-  fwpmo»m#»i 
cliSeand  the  police-station  at  Hemel  Hempstead,  can  it  logically   "^^^^^f^ 
be  said  that  the  plaintiff  ceased  to  be  subject  to  military  law  7     subject  to 
The  order  of  the  War  Office  for  the  training  of  the  corps  at  Shorn-  military  law 
cliffe  from  the  1st  day  of  August  to  the  8th  day  of  August  must  ^^'^^^^ 
include  the  whole  of  the  last-named  day,  if  it  includes  any  part  "^^gg'l^gT*^ 
of  it.     Sect.  158  can  only  be  constraed  as   applying  to  a  case    viet,  c.  65, 
where  an   offence  has  been  *^  alleged  to  have  been  committed.'*  ••21;  44  4-46 
Otherwise  the  jurisdiction  to  arrest  and  try,  given  by  the  section,  „  41  43  46 
would  be  dependent  on  the  prisoner  being  found  guilty,  so  that  iss,  and  176.* 
if  he  were  acquitted  the  military  authorities  arresting  and  trying 
him  wonld  always  be  liable  to  an  action  for  false  imprisonment. 

ToMell  for  the  plaintiff. — When  the  plaintiff  and  his  corps  left 
Shomcliffe  they  were  no  longer  being  trained  or  exercised  with 
any  portion  of  the  regular  forces,  and  therefore  they  were  not 
subject  to  military  law.  The  members  of  the  corps  were  simply 
in  the  position  of  civilians  on  their  way  to  their  respective 
homes. 

Laioaon  Walton,  Q.C.  in  reply. 

Cur.  adv.  vult. 

May  7. — Smith,  L.J.  read  the  following  judgment : — This  is 
an  action  for  false  imprisonment  brought  by  the  plaintiff,  who 
was  a  private  in  the  Bedfordshire  Regiment  of  Volunteers, 
against  three  of  his  comrades  in  the  same  regiment  (a  lance 
corporal  and  two  privates),  and  also  against  a  police  superinten- 
dent of  the  Herts  County  Constabulary.  The  superintendent 
has  sacceeded  in  the  action,  for  he  showed  to  the  satisfaction  of 
the  jury  that  he  had  reasonable  cause  for  suspecting  that  a 
felony  had  been  committed  by  the  plaintiff;  but,  as  the  other 
three  defendants  were  unable  to  show  that  a  felony  had  in  fact 
been  committed — ^for  the  plaintiff  had  been  acquitted  at  quarter 
sessions — ^it  was  held  by  the  learned  judge  who  tried  this  case 
that,  as  the  three  defendants  were  mere  civilians  when  they  did 
what  is  complained  of,  they  were  consequently  undefended,  and 
they  have  had  damages  assessed  against  them  by  the  jury  to  the 
amount  of  300Z.  The  three  defendants,  with  the  aid  of  the 
War  Office,  appeal,  and  the  questions  are,  whether  they  have  a 
good  defence  to  this  action  upon  the  ground  that  they  were  not 
civilianfl  but  were  soldiers  under  military  law  when  they  did  the 
act  which  is  charged  against  them,  and,  if  not,  whether  the 
damages  are  so  excessive  that  a  new  trial  should  be  ordered  as 
regards  them.  The  material  facts  are  these :  Upon  Saturday, 
the  8th  day  of  August,  1896,  the  plaintiff  and  the  three  defen- 
dants were  quartered  with  their  regiment,  the  2nd  Bedfordshire 
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Marks       YolanUers,  in  camp  at  Shorncliffe^  training  and  exercising  there 

„  ^-  with  a  portion  of  Her  Majesty's  regular  forces.     This  volunteer 

AND  oTHBBi.  rogimont  had  gone  into  camp  on  the  previous  Saturday,  under 

an  order  of  the  War  Office,  dated  the  22 ad  day  of  April,  1896, 

^^        for  "  the  formation  of  the  Home  Counties  Volunteer  Brigade  at 
Fal89        Shorncliffe,   from   the    1st   day  of  August   to   the   8th    day  of 
imprisonment  August,  1896.^'      It  will  be  noticed  that  by  the  order  this  camp, 
-^Volunteer  g^  {^  ]^q^  j^qqu  called,  began  on  Saturday  the  1st,  and  ended  on 
~~SuhJe"to^   Saturday  the  8th  day  of  August,  1896.      Upon  the  morning  of 
military  law  Saturday,  the  8th  day  of  August,  1896,  whilst  the  regiment  was 
—  Return     g^jn  jq  camp,  the  plaintiff  was  accused  by  some  of  his  comrades 
^^2B^i*27^^  ^^  having  stolen  certain  articles  belonging  to  them.       Captain 
rice.  e.  65,    Foote,  of    the   Royal  Inniskillings,  who   was   adjutant   of    the 
9.  21 ;  44 1*  45  resrimeut  and  in  charcre  of  the  volunteer  battalion,  was  called  up 
M  41  43  45  *^  ^^®  ^^^  where  the  felony  was  supposed  to  have  been  oom- 
158,  and  176,  mitted,  and,  having  investigated  the  matter,  ordered  the  plaintiff 
under  arrest   and   into   the   custody   of  one   of  the   volunteers 
present,   to  be  taken   to    Shorncliffe  railway   station   with  the 
bag^gage  guard  of  the  regiment ;  and  he  ordered  that  the  plain- 
tiff should    be   taken   under   escort   and   arrest   in   the  special 
military  train  which  on  that  day  was  about  to  take  the  regiment 
to  Boxmoor  station  ;  and  he  also  ordered  that,  upon  arrival  there, 
the  plaintiff  should  be  taken  under  arrest  and  handed  over  to 
the  police  authority  at  Idemel  Hempsteadj  which  is  about  two 
miles   from   the  Boxmoor  station   and  is   the  plaintiS^s   home. 
Under  the  order  of  Captain  Foote  the  plaintiff  was  placed  under 
arrest   and  into  the   custody    of  one    of  the   volunteers  of  his 
regiment,  and  was  so  taken  to  the  Shorncliffe  station  with  the 
baggage  guard  of   the  regiment,  the  plaintiff    as  well  as   the 
volunteer  who   held   him   under  arrest    being   in   uniform   and 
under  arms.     Shortly   after  the   plaintiff    reached    the  Shorn- 
cliffe   station   the   regiment    under   arms  and   under  command 
arrived   there    with   the  three  defendants  in  the  ranks.      They 
were   then   told  off    and    ordered    by    their    superior    officer, 
pursuant   to  the   order  of  Captain  Foote,  to  escort  the  plain- 
tiff  under   arrest   in    the  special  military  train  about  to    start 
for  Boxmoor,  and  upon  arrival  there  to  take  him  under  arrest  to 
Hemel  Hempstead   and  hand  him  over  to  the  police  authorities 
there.     This  order  the  three  defendants  obeyed,  both  they  and 
the  plaintiff  being  all  the  time  in  uniform  and  under  arms.     The 
regiment,   which   had  formed  up  in  marching  order  in  camp  at 
Shorncliffe,  was  not  dismissed  until  after  its  arrival  at  the  Box- 
moor  station,    and     the    three  defendants  were  not   dismissed 
until  the  orders  of  Captain  Foote  had  been  carried  out  and   the 
plaintiff  handed  over    to  the  police  authority  at  Hemel  Hemp- 
stead,   to   which   place    they    had   marched   the   plaintiff  from 
Boxmoor  station  in  uniform  and  under  arms  by  a  side  road  from 
the  station.     The  learned  judge,  against  whose  judgment,  as  also 
against  the  verdict  of  the  jury  as  to  damages,  the  three  defen- 
dants appeal,  has  entered  judgment  for  the  plaintiff  for  8001., 
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haying  first  amended  the  statement  of  claim,  which  claimed  2002.       Mabks 
by  altering  the  claim  into  one  of  3002.^  the  result  being  that  ^' 

these  three  defendants,  who  are  working  men   and  of  the  same   ^hd  ormois. 

rank  of  life  as  the  plaintiff  (he  being  a  working- tailor  and  the        

others  journeymen  painters  and  a  carpenter)  have  been  mulcted        ^^^ 
in  the  sum  of  300L,  for   simply   obeying  the   orders  of  their        ^^2«e 
superior  officer.     If  they  had  disobeyed  those  orders  they  would,  imprwmment 
I  apprehend^   have  foand  themselves  in  a  perilous  position  by   —Volunteer 
reason  of  sect.  21  of  the  Volunteer  Act,  1863,  and  of  sect.  20  of    gi^jZ"  ^ 
the  Army  Act,  1881.     I  now  proceed  to  inquire  whether  the  law  military  law 
is  such  as  to  sanction  a  judgment  for  false  imprisonment  at  all^     —Return 
no  matter  for  what  damages,  against  the  three  defendants  in  the  '^^^^26^^27^ 
above  circumstances.     There  can  be  no  possible  doubt  that  upon    yict.  c.  65, 
the  morning  of  the  8th  day  of  Aug.  1896,  Captain  Foote,  in  the  «.  21 ;  44  ^  45 
camp  at  Shornclifie,  gave  a  lawfal  order  concerning  "  a  soldier  "    ^^-  Jg^fg 
engaged  in  military  service  for  a  military  offence.     The  offence  153^  and  176. 
for  which  the  plaintiff  was  placed  under  arrest  was  cognisable  by 
either  military  or  civil  authority.       That  the  plaintiff,  when  the 
order  was  given  ,  was  a  soldier  subject  to  military  law  is  beyond 
dispute.     Sect.  176  of  the  Army  Act,  1881  (44  &45  Vict.  c.  58), 
and  art.   374  of  the  Begalations  for  the  Volunteer  Forces,  are 
conclusive  as  to   this.      But  it  is  argued  for  the  plaintiff  that 
although  this  might  be  so,  the  order  to  the  three  defendants 
given  at  the  Shorucliffe  station  by  their  superior  officer  pursuant 
to  the  order  of  Captain  Foote  to  escort  the  plaintiff  under  arrest 
with  his  regiment  from  Shomcliffe  station  to  Hemel  Hempstead 
was  illegal,  because  the  plaintiff  and  the  three  defendants  had 
then   ceased   to   be  subject  to    military  law   and   had   become 
civilians,  which,  it  is  said,  they  became  immediately  they  left  the 
camp,  and  that  therefore  the  three  defendants  could  only  justify 
imprisoning — that  is,  escorting  the  plaintiff  under  arrest  pursuant 
to  orders    from    Shomcliffe  station  to  Hemel  Hempstead — ^by 
proving  that  a  felony  had  in  fact  been  committed,  and  that  they 
had  reasonable  cause  for  suspecting  that  the  plaintiff  had  been 
guilty  of  it^  and  this  fact    the   three  defendants  had  failed  to 
establish.     Now^  first  of  all,  did  these  four  men — ^that  is,  the 
plaintiff  and  the  three  defendants — become  civilians,  either  when 
they  left  the  camp  in  the  circumstances  in  which  they  left  it  or 
when  they   left  the  Shomcliffe  station  with  the  regiment,  all 
being  in   uniform   under  arms,    and   under    command  in  the 
mihtary  train  ?     It  has  been  held  by  the  learned  judge  that, 
upon  the  true  construction  of  the  statutes,  they  became  civilians 
when  they  left  the  Shomcliffe  camp^   and  it  is  argued  that,  as 
Captain  Foote  had  only  a  jurisdiction  limited  to  such  time  as 
military  law  existed,  the  three  defendants  cannot  justify  under 
an  order  which^  though  good  so  far  as  the  primary  arrest  was 
concerned^  was  bad  so  far  as  it  ordered  the  keeping  of  the  plain- 
tiff under  arrest^  for,  as  to  this,  it  was  in  excess  of  the  jurisdic- 
tion.    In  my  opinion  the  War  Office  order  of  the  22nd  day  of 
April,  1896,  above  referred  to,  covered  and  included  the  whole  of 
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Marks      Saturday^  the  8th  day  of  August^  1896^      It  was  argued  that  it 

FBoa  ^^^    ^^^'     Inasmach   as   it   mast   be   conceded    that  the   order 

AND  oTHVBi.  covcred  some  part  of  the  daj^  what  part  of  it  did  it  cover^  if  it 

—        did  not  cover  the  whole  day  ?     No  answer  was  given  to  this. 

18»8.        jjj  ujy  opinion  the  order  covered  and  included  the   whole  of 

Falsa        Saturday^  the  8th  day  of  Aagast^  in  the  same  way  as  it  covered 

impritonment  the  whole  of  Saturday  the  1st  day  of  August^  1896.     So  soon  as 

—Volunteer  ^\^q  Bedfordshire  Volunteers  fell  in  under  arms  and  under  com- 

Stkbject  to    ^A^d  on   that  day  as   a  regiment   to  proceed  to   the  camp  at 

military  lavf  Shomcliffe  to  take  part  in  military  training  there  with  regulars^ 

— Return     {j^   my  opinion  from  that  time  thev  became  subject  to  military 

— 26J'27^*^^>  ^^^  remained  so  subject   until  they  were  dismissed  upon 

Yict.  c.  65,    Saturday,  the  8th  day  of  August,  1896.     I  can  find  in  the  War 

».  21;  44  ^45  Office  order  no  fraction  or   part  of  a  day  as  distinct  from  the 

u  41  48  45  ^^o^®   ^^y  *3  being  only  covered  by  the  order;    but,  on  the 

158,  a»d  176!  contrary,    I   find  that  by  art.  573  of  the  Regulations  for  the 

Volunteer   Forces,    an   additional   allowance    of   4^.   per  day  is 

granted  to  a  volunteer  private  to  cover  time  occupied  in  joining 

and  quitting  camp,    whioh  points  to  the  day  being  entire.     If 

the  Bedfordshire  Regiment  of  Volunteers  had  remained  in  camp 

at  SborncliSe  the  whole  of  the  8th,  during  the  whole  of  that  day 

it  would   have  formed    part   of  the   Home  Counties  Volunteer 

Brigade  at   training  and  exercise  with  regulars,  even  though 

during  that  day  the  regular  forces  might  have  been  leaving  the 

camp,  and  the  camp  itself  was  being   dismantled.      If  all  the 

regulars  had  left  the  camp  on  the  morning  of  the  8th,  leaving 

the  Bedfordshire  Regiment  still  in  camp,  can  it  be  said  that  the 

regiment  did  not  continue  under  military  law  whilst  remaining 

in  camp  ?     I  heard  no  suggestion  in  argument  that  the  regiment 

became   a  regiment    of   civilians  whilst  in  camp.      Then  what 

becomes  of  the  argument  of  the  learned  counsel  for  the  plaintiff 

that  the  regiment  became  a  regiment  of  civilians,  though  under 

arms  and  under  command,  the  moment  it  became  a  unit  by  itself. 

If  the  regiment  had  been  dismissed  in  camp  and  each  volunteer 

had  had  to  find  his  way  home  as  best  he  could,  this  would  have 

been  another  matter,  but  is  not  the  present  case.     By  sect.  176 

of  the  Army  Act,  1881,  it  is  enacted  that  '^  persons  subject  to 

military  law  as  soldiers  '^  are  ^'  non-commissioned   officers  and 

men  belonging  to  the  volunteer  forces  of  the  United  Kingdom 

when  they   are  being  trained  or  exercised  with  any  portion  of 

the  regular  forces/^  and  by  art.  374  of  the  Regulations  for  the 

Volunteer  Forces  it  is  provided  that '' volunteers  become  subject 

to  militaiy  law  when  they  join  a  camp  with  regular  forces  or  are 

assembled  for  training  or  exercise  with  any  portion  of  the  regular 

forces.^'     The  question  arises,  when  did  this  volunteer  regiment 

begin  to  and  cease  to  be  trained  or  exercised  with  a  portion  of 

the   regular  forces  ?     In   my  judgment,  each   member  of  this 

regiment  became  subject  to  military  law  when  he  fell  in  and 

formed  up  at  Boxmoor  with  his  comrades  as  a  regiment  under 

oommand  on  Saturdayi  the  1st  day  of  Aug.  1896,  in  order  to 
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train  and  exercise  with  regular  forces  at  SUomcliffe^  and  that  snb-       Marks 
jection  did  not  cease  so  long  as  it  continued  to  be  a  regiment     „   "• 
under  arms  and  under  command — ^that  is,  until  it  and  its  compo-  'AwfoTmBs. 
nent  parts  were  dismissed  from  being  any  longer  under  arms        — - 
upon  the  8th  day  of  August.     In  my  judgment,  the  training  or        ^®^^' 
exercise  of  a  regiment  under  arms  and  command  to  carry  out        ^i^ 
efficiently  what  is  called  '^  entraining  '^  and  ^^  detraining  '^   is  a  imprUonmmt 
military  exercise,  and  constitutes  part  and  parcel  of  the  forming    —VoUnteer 
as  well  as  the  unforming  of  a   camp,  and  is  as  much  a  military    ^M^tlo 
training  or  exercise  as  the  formation  of  a  regiment  into  square  or  military  law 
of  a  company  in  fours,  or  the  bringing  about  of  any  other  military     ^-Return 
manoeuvre.     I    cannot  agree   with   the  learned  judge  that    the^^^^^^^^ 
plaintiff  and   the  three  defendants  became  mere  civilians  upon     vict,  e.  65, 
leaving  Shomcliffe  station  with  their  comrades  as  a  regiment  »•  21 ;  44  <J-  45 
ander  arms  in  the  special  military  train  ;  but  I  should  add  that  ,^^4/'  43^  45 
it  does  not  appear  that  the  War  Office  order  of  the  22nd  day  of  153,  ond  176*. 
April,  1896^  was  called  to  his  attention  as  it  has  been  to  ours  in 
this  Court.     But  there  is  another  section  of  the  Army  Act,  1881, 
which,  in  my  judgment,  is  fatal  to  the  plaintiff^s  case.     It  is  sect. 
158.    By  it  it  is  enacted  that  '^  where  an  offence  under  this  Act 
has  been  committed  by  any  person  while  subject  to  military  law 
snch  person  may  be  taken  into  and  kept  in  military  custody  and 
tried  and  punished  for  such  offence,  although  he  or  the  corps  or 
battalion  to  which  he  belongs  has  ceased  to  be  subject  to  military 
law,  in  like  manner  as  he  might  have  been  taken  into  and  kept 
in  military  custody,  tried,  or  punished  if  he  or  such  corps  or 
battalion  had  continued  so  subject/^     This  section,  to  my  mind, 
obvionsly  means  where  an  offence  is  alleged  to  have  been  com- 
mitted, and,  indeed,  the  learned  counsel  for  the  plaintiff  had  to 
admit  that  it  would  be  absurd  to  construe  the  section  in  any 
other  way,  for  otherwise  the  jurisdiction  under  it  to  try  could  only 
arise  if,  after  trial,  the  prisoner  was  convicted,  which,  with  all 
respect  to  the  draftsman  of  the  section,  is  ridiculous.     It  is  clear 
that  the  plaintiff,  whilst  subject  to  military  law,  was  taken  into 
and  placed  in  custody  for  an  offence  under  the  Act.     But  it  is 
said  that  this  only  applies  to  and  justifies  the  keeping  in  military 
custody,  and  not  the  keeping  in  civilian  custody,  which  the  defen- 
dants are  charged  with  having  done  in  the  present  case  after 
leaving  Shorncliffe  station.     I  have  already  said  what  I  have  to 
say  about  the  continnance  of  military  law  in  this  case.     But  it  is 
argaed  that  military  custody  means  the  custody  of  a  regular 
soldier  only^  which  custody  is  defined  by  sect.  45  of  the  Army 
Act,  1881^  thus :    ^'  Military   custody   means   according  to  the 
usages  of  the  service  the  putting  the  offender  under  arrest  or 
patting  him  in  confinement  '^ ;  and  by  sect.  6,  art.  29,  of  the 
Qneen^  Regnlations,  ^'  military  custody  in  the  casd  of  a  private 
soldier  means   confinement  nnder   charge   of  a  guard,   picket, 
patrol,  or  sentryj  or  of  a  provost  marshal  ^^  j  and  it  is  said  that 
militaty  costodj   therefore  means  the    custody  by  a  regular 
soldier.    In  considering  what  is  military  custody  when  dealing 

vol.  XJX.  H 
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Marks      with  a  volunteer^  sect*  21  of  the  Volunteer  Aot  moBt  be  looked 

^  ^'  to  as  well  as  the  Army  Aot.  1881.     This  section,  in  addition  to 

A^'^»u.  empowering  the  commandkig  officer  of  a  yolnkteer  corps  to 

*'  discharge  from  the  corps  any  volunteer  •  .  •   for  disobedience 

^^'        of  orders  by  him  while  doing  any  military  duty  with  his  corps  *' 
WaXw       enacts  that  '^  if  any  volunteer  while  under  arms  or  on  march  or 
tinf>rMonm«ne  duty  with  the  corps     ...     or  while  wearing  the  clothes  or 
~IIa^*^^!u1  *oc^^*'re'^®^^*'8  of  such  corps  and  going  to  or  returning  from  any 
Subject  to     pierce  of  exercise  or  assembly  of  such  corps     .     .     .     disobeys 
miliary  lavi  any  lawful  order  of  any  officer     ...     or  is  guilty  of  miscon- 
^Bstwrn     duct,  the  officer  then  in  command   .    .   .   may  order  the  oflFender, 
"^26  4'*27^  ^^  *^  officer,  into  arrest,  and,  if  not  an  officer,  into  custody  of  any 
Vici.  e.  65,    volunteer  belonging  to  the  corps,   .   .    .   but  so  that  the  offender 
J.  21;  4,i^4&  be  not  kept  in  such  arrest  or  custody  longer  than  ^'the  time  pre- 
88^41  43^45  s^ri^®^  ^y  ^'^is  section.    Now,  is  this  civil  or  military  custody  ? 
158,  and  176! There  can  be  but  one  answer.     It  is  not  civil;  it  is  therefore 
military.     I  can  see  no  sense  or  reason  for  holding  that  the 
castody  in  which  the  plaintiff  was   from  ShomcHffe  Camp   to 
Hemel  Hempstead  police-station  was  not  military  custody,  which 
in  my  judgment  it  was,  and  consequently  sect.  158  of  the  Army 
Act,  1881,  also  avails  the  three  defendants.     There  is  yet  another 
ground  upon  which  it  appears  to  me,  if  it  were  necessary  to 
resort  to  it,  that  this  case  ought  to  be  decided  adversely  to  the 
plaintiff,  and  it  is  this :  By  sect.  43  of  the  Army  Act,  1881,  it  is 
enacted,  under  the  head  of  ''  Redress  of  Wrongs,'^  as  follows  : 
'^  If  any  soldier  thinks  himself  wronged  in  any  matter    •     .     . 
by  any  soldier  he  may  complain  thereof  to  his  captain,  and,  if  he 
thinks  himself  wronged  by  his  captain  either  in  respect  of  his 
complaint  not  being  redressed,  or  in  respect  of  any  other  matter, 
he  may  complain  thereof  to  his  commanding  officer ;  and,  if  he 
thinks  himself  wronged  by  his   commanding  officer,   either  in 
respect  of  his  complaint  not  being  redressed,  or  in  respect  of  any 
other  matter,  he  may  complain  thereof  to  the  general  or  other 
officer  commanding  the  district  or  station  where  the  soldier  is 
serving ;  and  every  officer  to  whom  a  complaint  is  made  in  pursu- 
ance of  this  section  shall  cause  sach  complaint  to  be  inquired 
into,  and  shall,  if  on  inquiry  he  is  satisfied  of  the  justice  of  the 
complaint  so  made,  take  such  steps  as  may  be  necessary  for 
giving  full  redress  to  the  complainant  in  respect  of  the  matter 
complained  of.''     For  the  reasons  above  given,  in  my  opinion  the 
plaintiff  and  the  three  defendants  were  soldiers  under  miUtary 
law  between  Shomcliffe  Camp  and  Hemel  Hempstead,  and  this 
section  therefore  applies  to  the  plaintiff.     I  find  in  the  judgment 
of  Lush,  J.  in  Dawkms  v.  Lord  Paulet  (21  L.  T.  Bep.  584,  at  p. 
595;  L.  Bep.  5  Q.  B.  94,  at  p.  121)  some  remarks  in  connection 
with  the  articles  of  war,  of  which  this  section  is  the  equivalent, 
which  appear  to  me  to  be  such  sound  sense  and  good  law  that  I 
will  repeat  them.     He  says :  '^  Can  it  be  reasonably  inferred  that 
any  other  mode  of  redress  or  measure  of  redress  was  intended  by 
the  Aot  than  that  which  is  specified  in  this  article  f     It  is  no 
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argament   to    s&y    that   the    remedy   is   imperfect    becaase    no       Mabxs 
pecimiary    compensation  is   given  to  the  injured   party.     That  ^• 

detect,   i£   it    be    one,  is  a  defect  in  the  code  itself  which  we   andothbm. 

cannot  remedy.      The  plaintiff  has  no  reason  to  complain,  for  he 

has  all  whicli  the  law  military,  to  which  he  engaged  to  submit        ^^^' 
when  he  entered  the  service,  entitles  him  to  have.  The  same  code        ^^^^ 
creates  both  the  right  and  the  remedy,  and  this  Court  cannot  impriBonment 
add  to  the  one  or  to  the  other."     This  statement  of  Lush,  J.,  in    T'f  ?"?*" 
my  jadgment,  applies  to  the  present  plaintiff,  and  if  there  were  ^^i^  j^^ 
no  other  groand  adverse  to  him  I  think  it  suffices  to  put  an  end     —Return 
to  this   unseemly    action   against  the  three   defendants,  and   I/^o«*  training 
entirely  agree  with  what  that  learned  judge  said.      I  need  not    y^f^l 
refer  to  passages  which  may  also  be  found  in  the  judgment  of  a.  21 ;  44  4-  45 
WiUea,  J.  in  the  case  of  Keighly  v.  Bell  (4  F.  &  F.  763),  and  in    VicL  e.  68, 
Dawkins  v.  Lord  Hokeby  (4  F.  &  F.  806),  showing  that  the  civil  'iJ\^*i^l 
Conrts  cannot  be  invoked  to  redress  grievances  arising  between 
persona  both  subject  to  military  law.     For  the  reasons  I  have 
given  I  think  that  the  plaintifPs  action  fails.     In  regard  to  the 
damages   being  excessive,  I  need  say  nothing  except  that,  in 
my  judgment,  as  against  these  three  defendants  they  were  so 
excessive   that  I  think  a  new  trial  should  have  been  ordered 
open  this  groand,  if  it  were   necessary  to  have  done  so.      I  do 
not  doabt  that  the  jury  have  heaped  upon  the  shoulders  of  the 
Ihree   defendants   damages   which   Frogley,   the    police   super- 
intendent, might  possibly  have  had  to  bear  and  for  which  the 
three  defendants  wore  not  liable,  had  he  not  succeeded,  as  he 
did,  nnder  his  plea  of  justification.    But  what  I  might  have  to  say 
as  to  this,  in  the  view  I  take  of  this  case,  is  now  immaterial. 
For  the  reasons  above,   in  my  opinion,  the  appeal  should   be 
allowed  and  judgment  entered  for  the  three  defendants  with  costs 
here  and  below. 

Chitty,    L.J.    read  the    following  judgment : — ^The   original 
arrest  of  the  plaintiff  within  the  actual  boundaries  of  the  camp  at 
Shomcliffe,  by  order  of  the  adjutant  then  acting  in  command  of 
the  volunteer  battalion  in  which  the  plaintiff  was  then   serving 
as  a  private,  was  unquestionably  valid  and  justifiable  in  law. 
The  proposition  was  not  and  could  not  be  denied  by  the  plain- 
tiff's counsel.     In  the  language  of  the  176th  section  of  the  Army 
Act,  1881,  the  plaintiff  was  then  "  subject  to  military  law  as  a 
soldier.''     His   battalion   was  then   being  trained   or  exercised 
with  a  portion   of  the   Regular  forces  of  the  Crown,  and  was 
attached  to  or  otherwise  acting  as  part  of  or  with  such  regular 
forces.     The  man  into  whose  charge  he  was  committed  when 
first  placed  under  arrest  was  a  member  of  his  corps,  and  was 
himself  also  subject  to  military  law  as  a  soldier.      The  offence 
with  which  the  plaintiff  was  charged  was  a  military  offence  as 
well  also  as  a  crime,  for  which  he  might  have  been  indicted 
onder  the  ordinary  law.     All  that  was  done  subsequently  down 
to  the  marching  of  the  plaintiff  under  escort  to  the  police  station 
at  Hemel  Hempstead  was  done  in  execution  of  the  order  given 

B  2 
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Maku  by  the  adjatant  in  the  camp.      The  plaintiff's  three  comrades^ 

*'  members  of  the  same  corps^  against  whom  the  judgment  under 

AMD  oTHBRi.  ^ippeal  was  given,  were  acting  throughout  in  obedience  to  the 

original  order  transmitted  to  them  at  Shorncliffe  station  in  the 

^^'  usual  military  manner,  through  subordinate  officers  who  w^ere 

FdUe  their  superiors,   and   whom  they   were   bound   to   obey.       The 

impritonment  question  is,  at  what  point  of  time  and  space  this  military  status 

~^^"J|J^  of  the  plaintiff  and  his  three  comrades  ceased.      The  learned 

SuUeet  to     j^^S®  ^^s  ^^^^  ^^^^  ^^  ceased  upon  their  departure  from  the  camp 
nyUitary  law  at  Shomcliffe,  and  that  thereupon  their  status  became  that  of 
—Rsiurn--   civilians,  subject  only  as  to  discipline  to  the  provisions  of  the 
^^2e^T2T^  Volunteer  Act,  1863,  and  subsequent  statutes  relating  to  volan- 
Viet  c.  65,    teers.     He  held  that  the  training  and  exercise  mentioned  in  the 
«.  21 ;  44^45  1 76th  section  of  the  Army  Act,  1881,  then  came  to  an  end,  and 
M  41  43^  45  ^^^^  &^oh  training  and  exercise  did  not  include  the  proceeding* 
158,  and  176!  to  Or  from  the  camp  itself.     In  the  argument  on  the  appeal  the 
plaintiff's  counsel  supported   these   propositions.      He   further 
argued  that,  if  the  status  of  the  plaintiff  and  his  three  comrades 
was  not  changed  on  their  departure  from  the  camp,  it  became 
changed  when  they  reached  Shorncliffe  station ;  and,  if  not  then, 
when  they  reached  Boxmoor  station ;  and,  if  not  then,  at  all 
events  before   they  reached  the  police-station.     Now,   in    my 
opinion,  there  are  upon  the  admitted  facts  two  points  only  at 
which  it  can  be  reasonably  argued  that  the  change  of  status  took 
place,  namely,  the  departure  from  the  camp  and  the  arrival  at 
the  police-station.     In  my  judgment  the  change  did  not  take 
place   until  the   plaintiff*  and  his  three  comrades  reached  the 
police-station,  and  the  plaintiff  was  given  in  charge  of  the  police. 
It  was  not  contested  that  the  plaintiff  was  and  remained  under 
lawful  military  arrest  until  he  came  to  the  boundary  of  the  camp. 
But  it  is  said  that  the   transition  took  place  immediately  the 
boundary  was  passed.     The  argument,  if  well  founded,  presents 
a  curious  result.     As  the  volunteer  battalion  was  marching  out 
of  camp,  so  much  of  it  as  had  crossed  the  boundary  would  be 
civilians  subject  to  volunteer  discipline  only ;  so  much  as  had 
not  crossed   the   line  would  remain  subject  to  military  law  as 
soldiers.     According  to  the  argument,  each  individual  man  as  he 
steps  over  the  line  changes  his  status  though  he  forms  part  of  a 
battalion  under  arms  and  in  marching  order.     However  curious 
and  anomalous  this  result  may  seem,  still  it  must  be  submitted 
to,  if  it  is  the  true  result  of  the  Act  of  Parliament  as  applied  to 
the  facts.     An  important  factor  in  this  case  is  the  order  of  the 
22nd  April,  1896,  which  seems  to  have  been  lost  sight  of  in  the 
Court  below,  and  to  which  it  would  appear  the  attention  of  the 
learned  judge  was  not   called.     It  is  headed  "  Home  District 
Orders.     Horse  Guards,  Whitehall."     It  runs  thus  :  "  Referring 
to  paragraph  275  of  the  Volunteer  Begulations,  1895,  sanction 
is  hereby  given  under  authority  dated  War  Office,  16th  April, 
1896,   No.   v.;  Camps;  3578,  to  the  formation  of  the  Home 
Counties  Volunteer  Brigade  at   Shorncliffe,   Ist  to  8th  Aug., 
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1896.  Tbe  commandiDg  officers  bave  been  informed  accordingly.  Mabu 
By  Order/*  It  was  signed  by  the  proper  authority.  The  order  pg^ugy 
is  for  the  formation  of  a  brigade^  and  not  merely  of  a  camp.     In  andothmri. 

point  of  time  it  extended  from  the  Ist  to  the  8th  Ang.  both       

indosiTe.      It  covered  the  whole  of  the  8th  Aug.,  the  day  on       ]^' 
which  the  plaintiff  was  taken  to  the  police-station.     Under  the       paUe 
575rd  paragraph  of  the  Regulations  for  the  Volunteer  Force  an  ♦TO|>motMn«ii< 
additional  allowance  of  8*.  for  every  officer  and  of  4«.  for  every  man  ~^^^^^ 
of  other  rank  is  made  to  cover  the  time  occupied  in  joining  and    subject  to 
quitting  a  camp^  where  the  volunteer^s  attendance  at  the  camp  military  law 
reckons  towards   qualifying   him  for  the   efficiency   capitation     — ^'«.»^ 
grant.  This  regulation  is  also  of  importance.     It  provides  a  pay- "^^26^^27^^ 
ment  in    respect    of  joining    and    quitting    the    camp.      The    Vict.e  65, 
brigade  was  formed   and  constituted  by  the  War  Office  order  «•  21;  44^-45 
alr^dy   stated.      Now   I   take  it   that   the   military   authority  ^^  ^  *  ^g  ^^ 
of  the  officer  appointed  to  command  the  brigade  covered  the  i58,  and  'ne. 
whole  period  of  the  eight  days.     It  would  be  within  the  scope  of 
his  autiiority  to  direct  the  commanding  officers  of  the  various 
Tolonteer  battalions^  who  had  signified  their  intention  of  forming 
part  of  the  brigade,  by  what  route  they  should  march  into  and 
from  camp.     In  practice  probably  in  small  brigades  he  leaves  the 
arrangements  as  to  the  route  to  the  discretion  of  the  officers 
commanding   the   battalions.       But   the   176th   section   applies 
eqnaUy  to  the  assembling  of  a  larger  body  than  a  mere  brigade, 
consisting  of  from  two  to  four  battalions.    It  applies  to  a  division 
or  an  army  corps.     The  greater  the  number  of  the  battalions 
and  troops  of  all  arms,  including  artillery,  cavalry,  and  artillery 
Toluiteers,  and  regulars,  the  greater  would  be  the  necessity  for 
prescribing  the  routes  by  which  the  various  bodies  should  march 
to  and  from  the  place  where  they  were  ultimately  to^e  assembled, 
and  the  times  of  their  marching,  and  other  like  details ;  and  I 
consider  that  aU  such  details  would  constitute  an  essential  part 
of  the  training.     I  come  now  to  the  critical  point  of  the  case. 
When  did  the  training  or  exercise  of  the  corps  or  company,  to 
which  the  plaintiff  belonged,  with  a  portion  of  the  regular  forces^ 
begin   and   end  7     In  my  opinion  it   began   at  the  time  when 
the  corps  or  company  fell  in  under  arms  in  military  formation 
for  the  purpose  of  marching   to   and   being   conveyed  by   the 
special  military  train  to  Shomcliffe,  and  it  ended  as  to  the  corps 
or  company  other  than  the  plaintiff  and  his  three  comrades  when, 
baving  reached  their  homeward  destination,  they  were  finally 
dismissed;    and   it   ended    as  to    the   plaintiff   and    his  three 
comrades  when  they  reached  the  police-station,  and  the  plaintiff 
was  taken  in  charge  by  the  inspector  and  his  three  comrades 
irer»  dismissed.     In  my  opinion  it  makes  no  difference  whether 
the  march  to  and  from  the  place  where  the  different  battalions 
form  part   of   the  brigade  or  larger  body  is  long  or  short, 
or  whether  it  is  performed  wholly  or  partly  on  foot  or  by  railway 
train,  or  any  other  mode  of  conveyance.     In  this  case  the  home- 
ward'man^  was  performed  partly  by  conveyance  in  the  railway 
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Mabki  train.  The  getting  into  and  out  of  tbe  train  in  military  order 
p  ''•  and  formation^  technically  called  •' entraining "  and  '^detrain- 

AVD  oTHiRfl.  ^^S/'  ^B  an  important  part  of  military  duty  and  exercise.     The 

training  and  exercise  mentioned  in  the  176th  section   cannot 

1898.  Ijq  reasonably  restricted  to  what  is  actually  done  in  the  presence 
Falst       ^^  ^^^  regular  force.     If  at  any  time  during  the  eight  days  the 

imprisonment  plaintiff's  battalion  had  been  marched  out  of  the  camp,  and  had 

--^lunUer  ^een  drilled,  or  put  through  evolutions,  they  would  still  be  in 

Subject  to    training  with  the  regular  troops,  although  all  the  regular  troops 

military  lato,  had  remained  in  camp,  or  had  been  marched  out  in  some  other 
—Return     direction    for    temporary   separate   exercise.       I    can    find   no 

'^26*1*27*^  sufficient  reason  for  confining  the  training  or  exercise  to  training^ 
Vict,  c.  65,    or  exercise  in  or  at  or  near  the  camp  itself.     The  object  and 

«.  21 ;  44  4*  45  the  effect  of  the  section  is  to  place  the  whole  force,  composed  of 

s«  41  43  45  ^^S^I^^s  ^^^  volunteers,  under  one  and  the  same  military  law 

158,  and 'i 76.  during  the  period  to  which  the  training  extends.  The  Act 
ought  in  my  opinion  to  be  so  construed  as  to  afford  a  safe, 
practical,  and  working  rule  for  the  officers  and  men  under  arms. 
I  think  it  unnecessary  to  go  over  again  all  the  other  sections  of 
the  Acts  and  the  various  regulations  which  the  Lord  Justice  has 
fully  dealt  with.  But  the  158th  section  of  the  Army  Act,  1881, 
requires  special  notice.  The  section  opens  with  the  words, 
"  where  an  offence  under  this  Act  has  been  committed  by  any 
person  while  subject  to  military  law.'^  These  words  constitute  a 
condition  precedent  to  all  that  follows.  The  section  continues  : 
^'  Such  person  may  be  taken  into  and  kept  in  military  custody, 
and  tried,  and  punished,  for  such  offence,  although  he  or  the 
corps  or  battalion  to  which  he  belongs  has  ceased  to  be  subject 
to  military  law  in  like  manner  as  he  might  have  been  taken  into 
and  kept  in  military  custody,  tried,  or  punished,  if  he  or  such 
corps  or  battalion  had  continued  so  subject.'^  The  learned  judge 
has  taken  the  words  of  the  condition  literally,  and  has  held  that 
the  offence  must  have  been  actually  committed.  I  am  unable 
so  to  read  the  condition.  So  to  read  it  in  my  opinion  not  only 
reduces  the  section  to  a  palpable  absurdity,  but  renders  it 
meaningless.  In  some  impossible  manner  it  must  be  shown  that 
the  offence  has  been  committed  by  the  person  before  he  can  be 
put  upon  his  trial  for  the  offence.  It  is  manifest  that  the  words 
'^  alleged  to  have  been  committed  "  must  be  read  into  the  con- 
dition in  order  to  give  it  any  meaning  at  all.  The  result,  in  my 
opinion,  is  that  the  offence  has  been  established,  and  the  acts 
of  the  defendants  are  justified  in  law.  The  grievances  of  which 
the  plaintiff  complains  are  grievances  suffered  by  him  when 
subject  to  military  law  at  the  hands  of  persons  also  subject  to 
military  law  in  execution  of  their  military  duty.  To  these 
grievances  the  43rd  section  of  the  Army  Act,  1881,  applies,  and 
for  them  the  plaintiff  must  seek  redress  in  accordance  with  the 
section.  The  court  cannot  add  to  the  remedy  which  is  thus 
provided.  It  is  the  plaintiff's  only  mode  of  seeking  redress. 
As  the  action  fails  there   is   no  question   in   reference   to  the 
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damagM.    Bat,  in  my  opinion^  they  were  monstronB  in  amount,      Mabu 
and  wonld  liave  jostified  us   in  directing  a  new  trial  on   the     ^^ 
gronnd  of  their  being  excessive.     The  plaintiff's  comrades  pnt  ^^in>  othkbb. 

no  indignity  upon  him ;  they  did  not  even  deprive  him  of  his        

rifle,    flis  only  complaint  against  them,  apart  from  the  question        ^^^' 
of  law,  seems  to  be   that  they  did  not  speak  to  him  when  in  the        jr^i,^ 
train.    The  only  probable  explanation  of  the  amount  of  damages  impruonm^fU 
ig  that  the  jury  in  mistaken  sympathy  with  the  plaintiff,  who    ~^^J]J^?^ 
was  acquitted  on  hit  trial,  heaped  upon  the  three  defendants  all    ^g^-^^  f^ 
the  oonsequences  that  followed  after  his  being  given  into  custody  military  law 
al  the  police-station.     I  add  that,  had  the  law  been  otherwise     —*«*««* 
than  as  above  stated,  it  would,  in   my  opinion,  have  proved -^^26 /*2T' 
detrimental  to  the  true  interests  of  the  volunteer  force.  viet,  e.  65, 

C!oLLiN8,  L. J.  oonourred.  «.  ai ,-  44  4*  45 

Appeal  allowed.      ^J^'  ^^ 
8oUcitor  for  plaintiff,  Lathom.  156,  and  176.' 

Solicitors  for  defendants,  /.  N.  Mason  and  Co.,  for  Sworder 
mi  Longfiiore,  Hertford. 


QUEEN'S  BENCH  DIVISION. 

April  4  and  14,  1898. 

(Before  Lord  Bussbll,  G.J.,  Jeunb,  P.,  Chitty,  L.J.,  Mathbw, 
Wright,  Darlikg,  and  Channell,  JJ.) 

Kbubi  (app.)  V.  Johnson  (resp.).  (a) 

Couniy  Council — Bye-law — Validity — Music  in  streets — Annoy- 
ahce— Public  Health  Act,  1875  (38  ($-  39  Vict.  c.  55),  ss.  182 
and  184 — Municipal  Corporations  Act,  1882  (45  ^  46  Vict. 
c.  50),  8.  2S— Local  Government  Act,  1888  (51  ^  52  Vict.  c.  41), 
9.  16. 

The  Kent  County  Cov/ndl  under  sect.  16  of  the  Local  Oovemment 
Act,  1888,  made  a  bye-law  as  follows  :  '*  No  person  shall  sound 
or  play  upon  any  musical  or  noisy  instrument  or  sing  in  any 
pubUc  place  or  highway  within  fifty  yards  of  a/ivy  dwelling- 
house  after  being  required  by  any  constable  or  by  an  inmate  of 
such  house  personally  or  by  his  or  her  servami  to  desist  J* 

ffdU  (dissentiente  Mathew,  J.),  that  the  bye-law  was  not 
I  wireasonable  or  ultra  vires. 

I        npHIS  was  a  case  stated  by  justices  of  the  peace  for  the  county 
-L    of  Kent. 

(a)  Reported  by  W.  vm  B.  Hbibbrt,  Esq.,  Buriiter-aWLaw. 
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Krusb  Johnson,,  a  superintendent  of  police,  the  respondent,  preferred 

J0BW80K.  ^^  information  against  the  appellant  Kruse  for  that  he  on  Sunday, 

—    '  the  17th  day  of  Oct.,  1897,  in  the  parish  of  Leeds,  in  Kent,  did 

Mt8  sing  in  a  certain  highway  within  fifty  yards  of  a  dwelling-hoase, 

SvZloio—  *^®^  being  required  by  a  constable  of  the  said  county  to  desist, 

lUas<mahle'  contrary  to  a  bye-law  made  by  the  Kent  County  Council  under 

nu8—  sect.   16  of  the    Local    Government  Act,    1888.     The   justices 

oJ^i^t—  c<^°v^c*ed  the  appellant  and  fined  him  405. 

Munc  in  The  bye-law  under  which  the  information  was  preferred  was 

Afinoyanc*  -  *S  follows  : 

88  ^  39  Viet,       4.  No  perBon  shall  sound  or  play  upon  any  musical  or  noisy  instrumentf  or  sing  in 
c.  55,  M.  182,  any  public  place  or  highway,  within  fifty  yards  of  any  dwelling  house,  after  being 

184;  45  4*  46  required  by  any  constable  or  by  an  inmate  of  such  house  personally  or  by  his  or  her 
Viet,  e,  50,     seryant  to  desist. 

'  7^'i  c  41  ^*  ^^®  proved  to  the  satisfaction  of  the  justices  at  the  hearing 
«.  16.  '  that  the  appellant  was  conducting  an  open-air  religious  service 
at  about  5.45  p.m.,  and  with  others  congregated  within  fifty 
yards  of  a  dwelling  house,  and  commenced  to  sing  a  hymn  in 
which  those  with  him  joined.  After  singing  two  or  three  lines  of 
the  hymn  he  was  requested  by  a  constable  to  desist,  but  he  con- 
tinued singing. 

It  was  proved  that  the  singing  of  the  appellant  and  those  with 
him  was  an  annoyance  to  the  occupier  of  the  house,  but  he  had 
not  personally  requested  the  appellant  to  desist  on  the  day  in 
question,  although  he  had  complained  to  the  police  about  it  on 
previous  occasions. 

It  was  contended  on  the  part  of  the  appellant  that  the  bye-law 
was  invalid  on  the  grounds  (a)  That  it  was  unreasonable,  (fe)  that 
it  was  not  limited  to  cases  of  persons  playing  noisy  instruments 
or  singing  to  the  annoyance  of  residents  or  passengers ;  (c)  that 
it  created  a  new  offence  and  was  repugnant  to  the  general  law 
of  the  land. 

The  justices  were  of  opinion  that  the  bye-law  was  good  and 
convicted  the  appellant. 

By  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  182  ; 

AH  bye-laws  made  by  a  local  authority  under  and  for  tbe  purposes  of  this  Act 
shall  be  under  their  common  seal ;  and  any  such  bye-law  may  be  altered  or  repealed 
by  a  subsequent  bye-law  made  pursuant  to  the  proTisions  of  this  Act,  provided  that 
no  bye-law  made  under  this  Act  by  a  local  authority  shall  be  of  any  effect  if 
repugnant  to  the  laws  of  England  or  to  the  proTisions  of  this  Act. 

And  by  sect.  184 : 

Bye-laws  made  by  a  local  authority  under  this  Act  or  for  purposes  the  same  as  or 
similar  to  those  of  this  Act  under  any  local  Act,  shall  not  take  effect  unless  and  until 
they  have  been  submitted  to  and  confirmed  by  the  Local  Government  Board,  which 
board  is  hereby  empowered  to  allow  or  disallow  the  same  as  it  may  think  proper;  nor 
shall  any  such  bye  laws  be  confirmed  unless  notice  of  intention  to  apply  for  confirma- 
tion of  the  same  has  been  given  in  one  or  more  of  the  local  newspapers  circulated 
within  the  district  to  which  such  bye-law  relates  one  month  at  least  before  the  making 
of  such  application,  and  unless  for  one  month  at  least  before  any  such  application  a 
copy  of  the  proposed  bye-laws  has  been  kept  at  the  office  of  the  local  authority,  and 
has  heen  open  during  office  hours  thereat  to  the  inspection  of  the  ratepayers  of  the 
district  to  which  such  bye-laws  relate  without  fee  or  reward.  The  clerk  of  the  local 
authority  shall,  on  the  application  of  any  such  ratepayer,  furnish  him  with  a  copy  of 
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•opfa  propoMd  bye-laws  or  any  part  thereof  on  payment  of  sizpenoe  for  erery        Kmvai 
iMidiwl  wocds  eontained  in  taoAi  copy.     A  bye-Uw  required  to  be  oonflrmed  by  the  «. 

Local  Government  Board  shall  not  require  confirmation,  allowance,  or  approval  by  any  Jomvion. 

olher  authority.  . 

By  the  Manicipal  Corporations  Act,  1882  (44  &  45  Vict.  c.  50),        1!!?* 

a.  23  :  Bye-law — 

The  oeaneil  mmj  from  time  to  time  make  8u<Sh  bye-laws  as  to  them  seem  meet  for    R^f^'onmhlt- 
the  good  mle  and  government  of  the  borough,  and  for  the  prevention  and  suppression      -^/^^fT 
of  nuisances  not  already  punishable  in  a  summary  manner  by  virtue  of  any  Act  in     Munxeipal 
force  thronghoat  the  borough,  and  may  thereby  appoint  such  fines,  not  exceeding  in  government  — 
soy  case  five  pounds,  as  they  deem  necessary  for  the  prevention  and  suppression  of      Mu$%e  in 
offences  against  the  same.      Such  a  bye-law  shall  not  be  made  unless  at  least  two-       ttreete — 
thirds^  of  the  whole  number  of  the  council  are  present.     Such   a  bye-law  shall  not  ^««oyonc«  — 
oome  into  force  until  the  expiration  of  forty  days  after  a  copy  thereof  has  been  fixed  88  ^  89  VicL 
OB  the  town  hall.     Such  a  bye-law  shall  not  come  into  force  until  the  expiration  of  c*55,  ss.  182, 
forty  days  after  a  copy  thereof,  sealed  with  the  corporate  seal,  has  been  sent  to  the  1^84  ;  45  f  46 
Secretary  of  State,  and  if  within  those  forty  days  the  Queen,  with  the  advice  of  her     Viet.  c.  60, 
PriTy  Couneil,  disallows  the  bye-law  or  part  thereof,  the  bye-law  or  part  disallowed  «•  23 ;  51  f  52 
itiaU  not  come  into  force ;  but  it  shall  be  lawful  for  the  Queen  at  any  time  within  those      V*ct.  e.  41 , 
forty  days  to  enlarge  the  time  within  which  the  bye.law  shall  not  come  into  force,  and         '•  16. 
in  that  case  the  bye-law  shall  not  come  into   force  until  after  the  expiration  of  that 
•nlarged  time. 

By  the  Local   Government  Act,  1888  (51  &  52  Vict.  c.  41), 
S.16: 

A  eomnty  oonneil  shall  have  the  same  power  of  making  bye-laws  in  relation  to 
their  eonnty,  or  to  any  specified  part  or  parts  thereof  as  a  council  of  a  borough  have 
of  making  bye-laws  in  relation  to  their  borough  under  sect.  23  of  the  Municipal 
Cerporation-  Act,  1882,  and  sect.  187  of  the  Public  Health  Act,  1875,  shall  apply  to 
■eeh  byte-lawa. 

RobMon,  Q.C.  (Hohler  with  him)  for  the  appellant. — The  con- 
viction is  wrong.  The  bye-law  is  unreasonable  and  invalid.  In 
order  to  be  valid  a  bye-law  of  this  kind  must  show  on  its  face 
that  it  prohibits  acts  of  a  kind  which  cause  a  nuisance  or  annoy- 
ance to  other  persons.  In  tbis  case  the  bye-law  was  made  by 
the  county  council.  [Lord  Russell,  C.J. — Do  you  draw  any 
distinction  between  bye-laws  made  by  public  companies  and 
those  made  by  representative  public  bodies  ?]  No.  He  referred 
to  Everett  v.  Grapes  (3  L.  T.  Rep.  669),  Johnson  v.  Mayor  of 
Groydon  (54  L.  T.  Rep.  295;  16  Q.  B.  Div.  708),  Munro  v. 
Watson  (57  L.  T.  Rep.  366  ;  51  J.  P.  560).  In  those  three  cases 
the  bye-laws  forbade  acts  lawful  in  themselves,  whether  they 
amounted  to  a  nuisance  or  not.  They  were  therefore 
held  unreasonable.  [Lord  Russill,  C.J. — Who  is  to  be  the 
judge  of  whether  or  no  an  annoyance  is  caused?]  The 
magistrate.  In  this  case  an  occupier  or  constable  can  prevent  a 
perfectly  innocent  proceeding  annoying  no  one.  Of  course  the 
magistrate  could  see  that  the  bye-law  was  not  eu forced  vexa- 
tioasly,  but  that  does  not  make  it  a  good  bye-law  because  it 
conld  be  enforced  reasonably.  If  a  magistrate  could  unreasonably 
enforce  it  without  straining  its  meaning,  it  is  bad  for  unreason- 
ableness. In  Strickland  v.  Hayes  (74  L.  T.  Rep.  137;  (1896) 
2  Q.  B.  290)  it  was  held  that  a  bye-law  was  bad  because  it  did 
not  contain  any  words  importing  that  the  act  must  be  done 
80  as  to  cause  annoyance.     He  also  referred  to  Alty  v.  Farrell 
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K«fj«       (74  L.  T.   Rep.  492 ;   (1896),  1   Q.  B.  686),  Teale  ▼.  Hartia 

Tnir'in        (60  J.  P.   744).     The  case  of  Bwmett  v.  Berry  (74  L.  T.  Rep. 

_"*•     494;  (1896)    1  Q.  B.  641)  was  against  him.     Bat  it  was  to  be 

1898         regarded  as  recognising  betting  as  a  bad   thing,  and  that  a 

""T"         bye-law   to   suppress   it   was   for   good   rule  and   government. 

Bsc^onMe-    Singing  in  the  street  was  on  quite  a  different  footing.  In  Mantle 

ness^       V.  Jordan  (75  L.  T.  Rep.  552  ;  (1897)  1  Q.  B.  248)  the  bye-law 

Mv/nidpal    yf^A  against  obscene  language,  which  could  be  put  on  the  same 

^^^^Miu^c^^  ground  as  Burnett  v.  Berry  {ubi  sup,), 

Hreett—         IHckens,  Q.G.  and  A.  QUI  for  the  respondents. — ^A  specially 

Anncyaikce  —  constituted  Divisional  Court  will  overrule  former  decisions,  as  was 

c^55  M  182  *^^^®  ^^  Fortescue  v.  The  Vestry  of  St.  Matthew,  Bethnal  Oreen 

1*84  ;U5>  46  (65  L.  T.  Rep.  256  ;  (1891)  2  Q.  B.  170).     The  bye-law  was  not 

Vict  c.  50,    unreasonable.     The  point  of  view  from  which  the  Court  should 

*  F^ci  ^c^  41^^  *PP^*^^  *  ^y®'^*^  made  by  a  representative  public  body  waa 
8*  16.  *  laid  down  by  the  Privy  Council  in  Slattery  v.  rfaylor  (59  L.  T. 
Rep.  41;  13  App.  Cas.  446).  The  word  annoyance  wss  not 
necessary  to  a  bye-law.  Thus,  where  pigs  were  prohibited  by 
the  local  board  of  a  suburban  district  from  being  kept  in  a 
populous  place  within  100  yards  of  a  house  it  was  held  to  be 
reasonable :  Wanstead  Local  Board  v.  Wooster  (37  J.  P.  404). 
That  was  distinguishable  from  a  like  bye-law  made  in  a  rural  place. 
See  Heap  v.  The  Burnley  Union  (12  Q.  B.  Div.  617 ;  48  J.  P.  359). 
The  magistrates  need  not  convict  if  they  think  the  bye-law  is 
being  put  in  force  oppressively  (the  Summary  Jurisdiction  Act, 
1879,  s.  16).  [Weight,  J.  referred  to  Bailey  v.  Williamson  (28 
L.  T  Rep.  29;  L.  Kep.  8  Q.  B.  118).]  A  bye-law  was  not 
unreasonable  because  in  a  particular  case  it  was  not  possible  to 
construct  a  cesspool  in  conformity  with  it :  {Simmonds  v.  The 
Mailing  Rural  District  Council,  77  L.  T.  Rep.  341 ;  (1897)  2 
Q.  B.  483). 

Rdbson  in  reply. — [Chitty,  L.J.  referred  to  Gray  v.  Sylvester 
(46  W.  R.  63;  61  J.  P.  807).] 

Cur.  adv.  vult. 

May  14. — Lord  Russell,  C.J. — The  County  Council  of  Kent 
claiming  to  act  under  their  statutory  powers,  made  the  following 
bye-law:  "4.  Playing  musical  instruments,  &c. — ^No  person 
shall  sound  or  play  upon  any  musical  or  noisy  instrument  or  sing 
in  any  public  place  or  highway  within  fifty  yards  of  any  dwelling 
house  after  being  required  by  any  constable,  or  by  an  inmate  of 
such  house  personally,  or  by  his  or  her  servant,  to  desist.''  The 
appellant  was  summoned  before  the  magistrates  for  offending 
against  this  bye-law,  when  it  was  proved  that  on  the  1 7th  day  of 
October,  1897,  he  persisted  in  singing  in  a  public  highway  within 
fifty  yards  of  a  dwelling-house,  after  having  been  required  by  a 
police  constable  to  desist.  It  was  further  proved  by  the  occupier 
of  the  dwelling-house  that  the  singing  of  the  appellant  and  those 
with  him  was  an  annoyance  to  such  occupier.  The  occupier  had 
not,  on  the  day  in  question,  set  the  constable  in  motion,  but  he 
had  on   previous   occasions   complained    to  the  police   of  the 
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appellant's  Binging.      The  magistrates  convicted  tbe  appellant      Ksvn 
and  agamst  that  conviction  the  present  appeal  is  brought.     The     joaJ'go- 

qocstion  reserved  for  the  Court  is  whether  the  bye-law  is  valid.         

If  valid  the  conviction  is  to  stand.     It  is  objected  that  the  bye-        1898. 
law  is  uUra   vires  on  the  ground  that  it  is  unreasonable  and         " — _ 
therefore  bad.      It  is   necessary,  therefore,  to  see  what  is  the   R^onahle- 
aathority  under   which  the  bye-law  in  question   has  been  made       n$89— 
and  what  are  the  relations  between  its  framers  and  those  afifected    Municipal 
by  it.    But  first  it  seems  necessary  to  consider  what  is  a  bye-law.  ^^"^^^i^" 
A  bye-law  of  the  class  we  are  here   considering  I  take  to  bean     streets— 
ordinance  aflTecting   the  public   or  some  portion  of  the  public,  Aniutyance  — 
imposed    by    some    authority   clothed   with    statutory   powers  ^^^  ^^  ^^g* 
ordering   something  to  be  done  or  not  to  be  done  and  accom-  isi;4S^4,6 
panied  by  some  sanction  or  penalty  for  its  non-observance.     It     Vict.  c.  50, 
necessarily  involves   restriction  of  liberty  of  action  by  persons  *'^?j^^^^^ 
who  come  under  its  operation  as  to  acts  which,  but  for  the  bye-        ,.'  xe. 
law,  they   would  be  free  to  do  or  not  to  do,  as  they  pleased. 
Further,  it  involves  this  consequence— that,  if  validly  made,  it 
has  the  force  of  law  within  the  sphere  of  its  legitimate  operation  : 
(see  EdnKmds  v.  Ths  Watermen's  Company  (24  L.  J.  124.  M.  C. ; 
1  Jnr.  N.S.  727).      In  the  present  case  we    are  dealing  with 
a  bye-law  made  by  a  local  representative  body,   namely  the 
County   Council   of  Kent,  which   is   created   under   the   Local 
Government  Act,  1888,  and  which  is  endowed  with  the  powers 
of  making  bye-laws  given  to  municipal  corporate  bodies  under 
the  Uunicipal  Corporations  Act,  1882.      Sect.  16  of  the  Local 
Government  Act,  1888,  provides  that  a  county  council  shall  have 
the  same  power  of  making  bye-laws  in  relation  to  their  county 
as  the  council  of  a  borough  have  in  relation  to  their  borough ; 
and  it  further  provides  that  sect.  187  of  the  Public  Health  Act  of 
1875  shall  apply  to  such  bye-laws.      I  will  take  these  statutes  in 
the  order  of  time.      Sect.  182  of  the  Act  of  1875  provides  that 
all  bye-laws  made  by  a  local  authority  under  that  Act  shall  be 
onder  their  common  seal  and  may  be  altered  or  repealed  by  a 
sabsequent  bye-law,  but  no  bye-law  shall  be  repugnant  to  the 
laws  of  England  or  to  the  provisions  of  the  Act.      Sect.  183 
gives  power  to  impose  penalties.     Sect.  184  provides  that  bye- 
laws  shall  not  take  effect  until  confirmed  by  the  Local  Govern- 
ment board,  which  may   allow   or   disallow   them,  and,  before 
their  confirmation,  notice  of  intention  to  apply  for  confirmation 
must  be  advertised,  and   for  a  month  at  least  before  such  appli- 
cation a  copy  of  the  proposed  bye-laws  must  have  been  kept  at 
the  office  of  the  lociJ  authority  for  the  inspection  of  the  rate- 
payers, and  the  clerk  of  the  local  authority  is  bound  to  furnish 
on  application  a  copy  of  the  proposed  bye-laws,  or  a  part  of  them 
to  any  ratepayer  on  certain  payment  being  made.     Sect.  23  of 
the  Act  of  1882  provides  that  the  council  of  a  borough  may  from 
time  to  time  make  such  bye-laws  as  to  them  seem  meet  for  the 
good  rule  and  government  of  the  borough,  and  for  the  preven- 
tion and  8nppi*eMion  of  nuisances  not  already  punishable  in  a 
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Knvn       samxnary  manner ;  and  they  may  by  each  bye-laws^  appoint  sucli 
Johnson      fi^®^,  not^exceeding  51.,  as  they  deem  necessary  for  the  preven- 


tion of  offences  against  the  bye-laws.     It  is  under  this  authority 
1898.        that  the  bye-law  in  question  was  framed.     What  are  the  checks 
P  ~  __    or  safeguards  under  which  this  rery  wide  authority  of  making 
Reasonable-   hye-laws  is  exercisable  ?     The   same  section  (23)  further   pro- 
nees—       vides  that   no  bye-law    can   be  made  unless  two-thirds  of  the 
Municipal^  whole  number  of  the  council  are  present,  and,  when  so  made^  it 
^^ISuMcin ~~  sball  not  come  into  force  until  the  expiration  of  forty  days  after 
«ir0«e*—     a  copy  thereof  has  been  fixed  on  the  town  hall,  and  it  shall  not 
Annwja'Me  —  come  into  force  until  the  expiration  of  forty  days  after  a  copy 
«.  55  99  1^2  s^®^  ^^*^  *h6  corporate  seal  has  been  sent  to  the  Secretary  of 
184 ;  45*  4"  46  State ;  and  if,  within  those  forty  days  the  Queen,  with  the  advice 
Ftci.  c.  60,    of  her  Privy  Council,  disallows  a  proposed  bye-law  or  part  thereof, 
'  ^ict  ^e  41*^  ^^^^  bye-law  or  such  part  shall  not  come  into  force,  and  the 
J?.  16.    '    Qneen  may  within  the  forty  days  enlarge  the  time  within  which 
the  bye-law  shall  not  come   into  force.      We    thus  find  that 
Parliament  has  thought  fit  to  delegate  to  representative  public 
bodies  in    towns  and  cities,  and  also  in  counties,  the  power  of 
exercising  their  own  judgment  as  to  what  are  the  bye-laws  which 
to  them  seem  proper  to  be    made  for  good  rule  and  government 
in   their  own  localities.      But  that   power  is  accompanied  by 
certain   safeguards;     there    must    be    antecedent    publication 
of  the  bye-law  with  a  view,  I  presume,  of  eliciting  the  public 
opinion  of  the  locality  upon  it,  and  such  bye-laws  shall  have  no 
force  until  after  they  have  been  forwarded  to  the  Secretary  of 
State.     Further,  the  Queen  with  the  advice  of  her  Privy  Council 
may  disallow  the  bye-law  wholly  or  in  part,  and  may  enlarge  the 
suspensory  period  before  it  comes  into  operation.      I  agree  that 
the  presence  of  these  safeguards  in  no  way  relieves  the  Court  of 
the  responsibility  of  inquiring  into  the  validity  of  bye-laws  where 
they  are  brought  in  question,  or  in  any  way  affects  the  authority 
of  the  Court  in  the  determination  of  their  validity  or  invalidity. 
It  is  to  be  observed,  moreover,  that  the  bye-laws,  having  come 
into  force,  they  are  not  like  the  laws,  or  what  were  said  to  be 
the  laws,  of  the  Medes  and  Persians — they  are  not  unchangeable. 
The  power  is  to  make  bye-laws   from  time  to  time   as  to  the 
authority  shall  seem  meet,  and,  if  experience  shows  that  in  any 
respect  existing   bye-laws  work  hardly   or  inconveniently,  the 
local  authority,  acted  upon  by  public  opinion,  as  it  must  neces- 
sarily be,  of  those  concerned,  has  full  power  to  repeal  or  alter 
them.     It  need  hardly  be  added  that,  should  experience  warrant 
that  course,  the  Legislature  which  has  given  may  modify  or  take 
away  the  powers  they  have  delegated.     I  have  thought  it  well  to 
deal  with  these  points  in  some  detail,  and  for  this  reason,  that 
the  great  majority  of  the  cases  in  which  the  question  of  bye-laws 
has   been   discussed  are   not  cases]  of  bye-laws  of  bodies  of  a 
public   representative  character  intrusted    by  Parliament  with 
delegated  authority,  but  are  for  the  most  part  cases  of  railway 
companies,  dock  companies,  or  other  like  companies  which  carry 
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on  their  buBmoss  for  their  own  profit^  although  incidentally  for       I^busb 
the  adrantage  of  the  public.  In  this  class  ofcase  it  is  right  that  the    ..    ''* 

Gourtsshonld  jealously  watch  the  exercise  of  these  powers  andguard         

against  their  unnecessary  or  unreasonable  exercise  to  the  public        1898. 
disadvantage.    But  when  the  Court  is  called  upon  to  consider  the     ^  ""77  __ 
bye-laws  of  public  representative  bodies  clothed  with  the  ample    ReMonc^U- 
authority  which  I  have  described,  and  exercising  that  authority       new— 
accompanied  by  the  checks  and  safeguards  which  have  been  men-     ^^nicijpal 
tioned,  I  think  the  consideration  of  such  bye-laws  ought  to  be  ^^Mu^cin~^ 
approached  from  a  different  standpoint.     They  ought  to  be  sup-      streets— 
ported  if  possible.     They  ought  to  be,  as  has  been  said,  "  bene-  Annoyance  — 
▼olently  ^'  interpreted,  and  credit  ought  to  be  given  to  those  who  ^  55  ,,  1^2 
have  to  administer  them  that  they  will  be  reasonably  adminis-  184  /  45  ^  46 
tered.     This  involves  the  introduction  of  no  new  canon  of  con-     ^*«*-  «•  ^o. 
straction.     But,  further,  looking  to  the  character  of  the  body  *p^|  ^^tl 
legislating  under  the  delegated  authority  of  Parliament,  to  the        s'le. 
sabject-matter  of  such  legislation,  and  to  the  nature  and  extent 
of  the  authority  given  to  deal  with  matters  which  concern  them, 
and  in  the  manner  which  to  them  shall  seem  meet,  I  think  Courts 
of  justice  ought  to  be  slow  to  condemn  as  invalid  any  bye-laws  so 
made  under  such  conditions  on  the  ground  of  supposed  unreason- 
ableness.    Notwithstanding  what  Cockburn,  C.J.  said  in  Bailey 
T.  Williamson  (28  L.  T.  Eep.  28 ;  L.  Rep.  8  Q.  B.   124)— an 
analogous  case — I  do  not  mean  to  say  that  there  may  not  be 
cases  in  which  it  would  be  the  duty  of  the  Court  to  condenm  bye- 
laws  made  under  such  authority  as  these  were  made  as  invalid 
because   unreasonable.     But  unreasonable  in  what  sense  ?     If, 
for  instance,  they  were  found  to  be  partial  and  unequal  in  their 
operation  as  between  diflFerent  classes,  if  they  were  manifestly 
unjust,  if  they  disclosed  bad  faith,  if  they  involved  such  oppres- 
sive or  gratuitous  interference  with  the  rights  of  those  subject  to 
them  as  could  find  no  justification  in  the  minds  of  reasonable 
men,  the  Court  might  well  say  Parliament  never  intended  to  give 
aathority  to  make  such  rules ;  they  are  unreasonable  and  ultra 
vires.    But  it   is   in   this   sense,   and  in   this   sense  only,  as  I 
conceive,  that  the  question  of  unreasonableness  can  properly  be 
regarded.     A  bye-law  is  not  unreasonable  merely  because  par- 
ticular judges  may  think  that  it  goes  further  than  is  prudent  or 
necessary  or  convenient,  or  because  it  is  not  accompanied  by  a 
qoalification  or  an  exception  which  some  judges  may  think  ought 
to  be  there.     Surely,  it  is  not  too  much  to  say  that,  in  matters 
which  directly  and  mainly  concern  the  people  of  the  county  who 
have  the  right  to  choose  those  whom  they  think  best  fitted  to  re- 
present them  in  their  local  government  bodies,  such  representa- 
tives may  be  trusted  to  understand  their  own  requirements  better 
than  judges.     Indeed,  if  the  question  of  the  validity  of  bye-laws 
were  to  be  determined  by  the  opinion  of  judges  as  to  what  was 
reasonable — ^in  the  narrow  sense  of  that  word — the  cases  in  the 
books  on  this  subject  are  no  guide,  for  they  reveal,  as,  indeed, 
one  would  expect,  wide  diversity  of  judicial  opinion,  and  they  lay 
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KBun       down  no  principle  or  definite  standard  by  which  reasonableness 
JoHNBOM      ^^  unreasonableness  may  be  tested.     So  much  for  the  general 

*     considerations  which,  it  seems  to  me,  ought  to  be  borne  in  mind 

1898.        in  considering  bye-laws  of  this  class.    I  now  come  to  the  bye- law 
„  "7"        in  question.     It  is  admitted  that  the  County  Council  of  Kent 
Reasonable-   Were  within  their  authority  in  making  a  bye-law  in  relation  to 
ness—       the  subject-matter  which  is  dealt  with  by  the  impeached  bye-law. 
Mumetpai^  In  other  words,  it  is  conceded — and  properly  so — that  the  local 
^  Mu^in     authority  might  make  a  bye-law  imposing  conditions  under  which 
Btr»et8—      musical  instruments  and  singing  might  be  permitted  or  prevented 
^«*!?^ft'^F~  ^^  public  places.     Bat  it  is  objected  that  they  have  no  authority 
c.  55  M.  182  ^^  Qiake  a  bye-law  on  that  subject  in  the  terms  of  this  bye-law. 
184;  45  «f-  46  Further,  it  is  not  contended  that  the  bye-law  should,  in  order  to 
Vict.  c.  50,     be  valid,  be  confined  to  cases   where   the   playing   or   singing 
^Vici.  c  41     a»mounted  to  a  nuisance,  but  the  objections  are,  as  I  understand 
«.  J6.    *    them — that  the  bye-law  is  bad — first,  because  it  is  not  confined 
to  cases  where  the  playing  or  singing  is  in  fact  causing  annoy- 
ance, and  next  because  it  enables  a  police-constable  to  bring  it 
into  operation  by  a  request  on  his  part  to  the  player  or  singer  to 
desist.  As  to  the  first  of  these  objections,  if  the  general  principles 
upon  which  these  bye-laws  ought  to  be  dealt  with  are  those  which 
I  have  already  stated,  it  is  clear  that  the  absence  of  this  qualifica- 
tion cannot  make  the  bye-law  invalid.     But,   further,    such  a 
qualification,  in  my  judgment,  would  render  the  bye-law  ineffeo- 
tive.     What  is  to  be  the  standard  of  annoyance  7     What  may  be 
a  cause  of  annoyance  to  one  person  may  be  no  annoyance^  and 
may  even  be  pleasurable,  to  another  person.  Again,  who  is  to  be  the 
judge  in  such  a  case  of  whether  there  is  or  is  not  an  annoyance  ? 
Is  it  to  be  the  resident  of  the  house  within  fifty  yards  of  the  play- 
ing or  singing,  or  is  it  to  be  the  magistrate  who  hears  the  charge? 
It  is  enough  to  say  that  in  my  judgment  the  absence  of  the 
suggested  qualification  cannot  make  the  bye-law  invalid,  even  if 
it  be  admitted  that  its  presence  would  be  an  improvement.     As 
to  the  second  objection — namely  that   the   policeman   has   the 
power  of  putting  the  bye-law  into  operation  by  requiring  the 
player  or  singer  to  desist — I  again  say  that,  even  if  the  absence 
of  this  power  would  be  an  improvement  and  would  make  the  bye- 
law  in  the  apprehension  of  some  more  reasonable,  it  is  not  on 
the  principles  I  have  already  stated  any  ground  for  declaring  the 
bye-law  to  be  invalid.    In  support  of  this  objection  pictures  have 
in  argument  been  drawn  (more  or  less  highly  coloured)  of  police- 
men who,  without  rhyme  or  reason,  would  or  might  gratuitously 
interfere  with  what  might  be  a  source  of  enjoyment  to  many.    In 
answer,  I  say  a  policeman  is  not  an  irresponsible  person  without 
check  or  control ;  if  he  acts  capriciously  or  vexatiously  he  can  be 
checked  by  his  immediate  superiors,  or  he  can  be  taught  a  lesson 
by  the  magistrates  should  he  prefer  vexatious  charges.     If  the 
policeman  persisted  in  saying  that  the  musician  should  desist 
when  the  people  in  the  neighbourhood   desire  his   music,   his 
gratuitous  interference  would  promptly  come  to  an  end.     Nor  is 
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ii  oorreot  to  say  (as  has  been  erroneously  stated  in  some  of  the       Kavu 

cases  cited)  that  the  magistrate  would  be  bound  in  every  case  to     j^^J^'g^j, 

oonyict  where  the  musician  did  not  desist  when  called  upon.     It        .....  ' 

is  clear  that^  ander  sect.  16  of  the  Summary  Jurisdiction  Act^        1898. 

1879,  tie  magistrate,  if  he  thinks  the  case  of  so  trifling  a  nature        ^TIT^ 

that  it  is  inexpedient  to  inflict  any  punishment,  may  without  pro-   ReatonahU' 

ceeding  to  conviction  dismiss  the  information.     The  facts  of  this       nest— 

case  are  certainly  no   illustration  of  the   bye-law  having  been    Municipal 

gratuitoasly  or  vezatiously  put  in  force.     The  case  states  that,  ^^^MuHein 

although  it  was  not  proved  that  the  occupier  of  the  house  within      streets^ 

fifty  yards  had  on  the  day  in  question  requested  the  constable  to  Annoyance  — 

require  the  appellanttodesist,  yet  it  wasproved  that  the  singing  was  ^^  ^^  jgg' 

an  annoyance  to  the  occupier,  and  that  he  had  on  previous  occasions  i84  ;*45  4>  4*6 

complained  to  the  police  of  such  singing.     Indeed,  it  was  stated    V^^-  c,  50, 

daring  the  argument  that  the  conviction  here  appealed  from  was  ''y^'^^l  ^^ 

die  second  conviction  of  the  appellant  for  an  offence  against  this       «.'  le. 

bye-law.     I  have  carefully  read  the  cases  cited  in  argument,  but 

I  do  not  propose  to  consider  them  in  detail.     Many  of  them 

rtlate  to  bye-laws  made  under  different  statutes;  others  it  is 

difficult  to  reconcile ;  few   deal  with  the  principles  upon  which 

bye-laws  like  those  in   question  are  to   be   dealt   with  by  the 

Coorte;  and  some  of  them — as,  for  instance,  Munro  v.    Watson 

(57  L.  T.   Bep.   366 ;  51  J.   P.   660),  and  perhaps  Johnson  v. 

Mayor  of  Oroydon  {54  L.  T.  Rep.  295;  16  Q.  B.  Div.  708),  may 

be  distinguished  from  the  present  case.     In  weighing  previous 

aathorities  it  is  further  to  be  recollected  that  the  cases  have  come 

before  Divisional  Courts^  usually  consisting  of  two  members,  and 

diat  those  cases  being  in  their  nature  criminal,  there  has  been 

no  judgment  of  a  Court  of  Appeal  upon  them.     It  is  for  this 

reason  that  the  present  special  Court  has  been  constituted.     I 

cannot  doubt  that  this  Court  has  authority  to  review,  and  if  it 

thinks  fit  to  differ  from,  any  prior  decision  of  a  Divisional  Court 

on  this  subject :  (see  Fortescvs  v.  The  Vestry  of  8t,  Matthew, 

Bdhnal  Green  (65  L.  T.  Rep.  256 ;  (1891)  2  Q.  B.  170).     I  have 

said  that  there  are  few  of  the  prior  cases  dealing  with    this 

matter  whicli  lay  down  the  principles  upon  which  the  bye-laws 

made  by  representative  public   bodies  are   to   be   considered. 

There  is  one  notable  exception ;  I  refer  to  the  case  of  Slatiery  v. 

Nayhr  (59  L.  T.  Rep.  41;  13  App.   Cas.  446).     That  was  a 

case  in  the  Privy  Council,  in  which  the  members  of  that  Court 

bad  to  consider  the  validity,  of  a  bye-law  passed  by  the  municipal 

council  of  the  borough  of    Petersham,  in  New  South  Wales, 

onder  the  provisions   of   the   Municipalities    Act,  1867.     The 

Court  consisted  of  Lords  Hobhouse,  Herschell,  and  Macnaghten 

and  Sir  Barnes  Peacock  and  Sir  Richard  Couch.     That  case  has 

been  so  fully  discussed  during  the  course  of  the  argument  that 

I  do  not  think  it  necessary  here  to  refer  to  it  in  detail.     It  is 

enough  to  say  that^  beyond  doubt,  the  reasoning  and  principles 

en  which  it   proceeds   fally  justify    the   views  which  I  have 

ei^Mreised  in  this  judgment.    Nor  are  the  weight  and  value  of 
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Kedbk  the  reasoning  in  that  case,  as  an  authority  in  the  present  case,  in 

^-^  ^  any  way  lessened  by  the  fact  that  the  bye-law  there  was  made 

'  *  under  the  authority  of  a  different  statute.     The  cases  are  strictly 

1898.  analogous,  and  it  was  necessary  for  the  judgment  of  the  Privy 

"T"  __  Council  that  that  tribunal  should  consider  the  principles  upon 

ReasonMe-  which  bye-laws  of  representative  governing  bodies   shonld  be 

ness—  considered.     That  it  has  done  thoroughly  and  clearly.     In  my 

Municipal  opinion,    judged    by   the    test    of   reasonableness,  even  in    its 

^^^ujric  itiT^  narrower  sense,  this  is  a  reasonable  bye-law  ;  but,  whether  I  am 

itreets—  right  or   wrong  in  this  view,  i  am  clearly  of  opinion  that  no 

A7inoyanc€  —  Court  of  law  can  properly  say  that  it  is  invalid.     In  the  result 

0  56  St  182  ®  conviction  appealed  from  must,  in  my  opinion,  be  affirmed  ; 

184 ;U5  «f'4G  but,  as  the  question  is  one  of  wide  importance,  and  as  to  which 

Viet.  c.  50,  there  has  been  a  contrariety  of  judicial  opinion,  it  will  be  affirmed 

t.  16.  '  Sir  F.  Jeunb. — The  bye-law  the  validity  of  which  is  in  question 
on  this  appeal,  in  effect,  makes  it  an  offence  to  perform  music  or 
singing  in  a  public  place  or  highway  within  fifty  yards  of  a 
dwelling-house  if  an  inmate  of  such  house,  or  if  a  police  constable 
require  the  performer  to  desist.  The  provisions  as  to  the  inmate 
and  as  to  the  police  constable  give  rise  to  somewhat  different 
considerations.  The  sole  question  is,  whether  this  Court  should 
hold  that  in  its  judgment,  this  bye-law  is  invalid  because  it  is 
unreasonable.  I  agree  with  the  contention  urged  before  us  that 
it  is  material  to  consider  by  what  authority  the  bye-law  was  made. 
It  was  made  by  the  County  Council  of  Kent,  that  is  to  say,  a 
public  representative  body  to  which  Parliament  has  confided  the 
duty  of  making  bye-laws  for  the  good  rule  and  government  of 
the  inhabitants  of  Kent  and  the  prevention  of  nuisances  in  that 
county.  Three  considerations  appear  to  me  to  apply  with  especial 
force  to  such  an  authority  dealing  with  such  subject-matter. 
First,  the  case  is  wholly  different  from  that  of  manorial  autho- 
rities, or  of  trading  corporations  such  as  dock  or  railway 
companies,  who  often  have  a  pecuniary  interest  in  their  bye-lawB, 
or  even  of  such  a  municipal  corporation  as  might  be  supposed  to 
have  trade  interests  involved.  Secondly,  such  an  authority  as  a 
county  council  must  be  credited  with  adequate  knowledge  of  the 
locality,  its  wants  and  wishes;  and  thirdly,  the  opportunity 
afforded  by  a  legislation  for  a  request  for  reconsideration,  and 
an  appeal  to  higher  authorities  by  members  of  the  public  shows 
that  any  bye-law  that  comes  into  force  has  secured  at  least  the 
acquiescence  of  those  whom  it  affects.  Cases  may  be  imagined 
in  which,  in  spite  of  these  considerations,  this  Court  acting  in 
the  discharge  of  its  undoubted  powers  and  duty  might  feel 
compelled  to  hold  a  bye-law  made  by  a  county  council  invalid 
on  the  ground  that  it  was  unreasonable.  But  when  a  question 
of  the  requirements  and  wishes  of  the  locality  is  involved,  this 
Court  shonld,  I  think,  be  very  slow  to  set  aside  the  conclusions  of 
the  local  authority.  If  support  be  needed  for  thia  opinion,  it  is  to  be 
found  in  the  language  of  the  Privy  Council  in  the  case  o^Slattet^y 
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▼.  Baylor  (59  L.  T.  Rep.  41 ;  13  App.  Cas.  446)^  an  appeal  which       Kami 
came  from  a  csolooy  to  which  the  settlers  carried  the  law  of     jq^JJi^^ 

England^  and  which  was  very  fully  considered  by  a  Board  of  high        

Mithority.     I  will   quote  only  one  of  the   mauy   passages  that        1898. 
might  be  referred  to:  *' The  jurisdiction  of  testing  bye-laws  by        ~jI"_ 
their  reasonableness  was  originally  applied  in  such  cases  as  those   Eeaaonahle- 
of  manorial  bodies^  towns^  or  corporations  having  inherent  power       nesi— 
or  powers  conferred  by  charter  of  making  such  laws.     As  new    ^««»c*pal^ 
corporations  or  local  administrative  bodies  have  arisen  the  same  ^^^^u^^n 
jarUdiction  has  been  exercised  over  them.     But,  in  determining     8treet»— 
whether  or  no  a  bye-law  is  reasonable,  it  is  material  to  consider  ^^oy<mce^ 
the  relation  of  its  framers  to  the  locality  affected  by  it^  and  the  ^  ^^  ^^  ^2 
authority  by  which  it   is    sanctioned.'^     The  main  ground    of  184  •/  45  4-  46 
objectioQ  taken  to  this  bye-law  is,  as  I  understand  it,  that  it  does     ^»«*-  ^  50, 
not  require  proof  that  annoyance  has  in  this  particular  instance  *  y^^  ^  j^ 
been  caused  by  the  musical  performance  complained  of.     It  is       s.ie. 
andoabtedly  true  that  in  several  cases  it  has  been  held  by  this 
Coart  that  the  absence  of  a  provision  that  annoyance  or  nuisance 
must  be  shown  renders  the  bye-law  unreasonable,  but  such  cases 
appear  to  me  to  be  distinguishable  from  the  present.  In  Johnson  v. 
The  Mayor  of  Croydon  (54  L.T.  Rep.  295;  16  Q.  B.Div.  708)  it  was 
held  that  a  bye-law  prohibiting  in  effect  music  other  than  military 
music  in  the  streets  of  the  borough  on  Sunday  was  unreasonable 
on  the  ground,  as  I  understand  it,  that  it  did  not  require  evidence 
of  annoyance  being  caused.     It  is  obvious  that,  for  aught  con- 
tained in  such   a  bye-law,   a   musical   performance   subject   to 
oondemnation  under  it,  might  have  taken  place  on  a  spot  where 
no  one  could  be  annoyed,  or  in  a  manner  to  which  no  one  felt 
any  objection.     But  it  is  not  necessary  that  a  requirement  of 
evidence  of  actual  annoyance   should  be   prescribed  in  terms. 
It  is  enough  if  the  circumstances  render  annoyance  certain  or 
even  probable.     For  example^  it  has  been  held  that  a  bye-law 
forbidding  the  keeping  of  pigs  within  a  hundred  feet  from  a 
dwelling-house  in  a  populous  place  is  reasonable:    (Wanstead 
Load  Board  v.  Wootter,  88  J.  P.  21.)     The  case  of  Slattery  v. 
Naylor  (vhi  ^up.),   where   it   was  held  reasonable  to  prohibit 
bonals  within  a  hundred  yards  of  public  buildings,  dwelling- 
houses,   or   public  roads,   is  another  illustration   of  the   same 
principle.      These  were  instances  of  matters  by  which  anyone 
affected  would  presumably  be  annoyed.      But  a   musical  per- 
formance in  a  street  is  not  a  thing  in  its  nature  certain  to  annoy 
anyone.    It  is  only  an  annoyance  if  someone  who  hears  it  thinks 
it  ii  one  to  him.     In  the  bye-law  before  us  it  is  accordingly 
provided  that  an  offence  is  committed  only  if  the  performance 
takes  place  within  fifty  yards  of  a  dwelling-house,  and  has  been 
objected  to  by  an  inmate  of  such  house.     I  will  deal  with  the 
pnmsion  as   to   the  constable  presently.      To  my  mind  this 
ionttenoe  on  the  place  of  the  peiformance,  and  on  the  objection 
being  taken  by  an  inhabitant  affected,  may  be  considered  to 
iopply  the  element   which,   in  the  cases   I   have   referred  to, 
fd^  XJX.  I 
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KBun      appeared  to  this  Ooart  to  have  been  wanting.    People  wlio  Hwe 

Joe  ^         ^^  public  streets  must  submit  to  the  primary  purpose  for  which 

'      those  streets  exist.    They  must  put  up  with  frequent  annoyances 

1898.        of  traffic^  and  occasional  annoyances  from  the  opening  of  roads 
~"        for  repair,  for  the  supply  of  gas,  water,  or  electricity,  or  from 
^iMmMe-  building  operations  in  their  vicinity.     But  street  music  is  not 
ness—      a  primary  purpose  of  a  street.     It  may  be  harmless  if  no  one 
Municipal    Yrho  lives  there  objects  to  it,  it  may  be  even  acceptable  to  the 
^^^^Jj^J^""  locality  j  but,  if  an  inhabitant  affected  entertains  and  signifies 
8treet9—     an  objection,  I  do  not  think  that  this  Court  should  consider  that  a 
Annoyance  —  county  couucil,  in  giving  him  a  veto  upon  it,  pursue  an  unreason- 
^®  cL^^  ^^2  *^^®  course.     The   bye-law  provides  in  the  alternative  that  a 
184 ;  45  4"  46  policc  constablc  may  require  the  performance  to  desist.  Whether 
Vict,  c,  50,    this  be  an  unreasonable  provision,  appears  to  me  to  depend  on 
*•  ?.? '  ^^  1"^^  the  view  taken  as  to  the  probable  action  of  a  police  constable   in 
ff.  16.    '    su^h  ^  matter.     If  it  is  thought  that  he  will  act  harshly,  and 
without  fair  grounds  of  pablic  order  or   comfort,  it  would   be 
unreasonable  to  vest  him  with  such  discretion.     But  if  it  be 
believed  that  he  will  act  either  in  assistance  of  an  inhabitant 
entitled  to  object,  but  who  does  not   wish  to  be  involved  in 
a  not  improbable  altercation,  or  because  he   sees  that  public 
order  is  concerned,  it  is  not  unreasonable  that  he  should   be 
intrusted   to  exercise  a  discretion  on  the  requirements  of  the 
case.     Which  of  these  two  views  is  to  be  taken  seems  to  me 
precisely  a  matter  on   which    the   judgment    of   the    county 
councillors  is  entitled  to  be  respected,  especially  as  probably 
most  of  them  are  magistrates.     I  for  one  cannot  pretend  to 
know  whether  a  Kent  policeman  may  be  trusted  to  do  his  duty 
fairly  and  properly,  as  I  have  no  doubt  they  do.     The  case  of 
Ally  V.  Farrell  (74  L.  T.  Rep.  492;  (1896)  1  Q.  B.  636),  which 
was  cited  to  us  as  an  authority  against  the  reasonableness  of 
conferring  on  policemen  such  powers  as  are  given  in  the  present 
case,  appears  to  turn  on  the  powers  of  the  borough  under  the 
Act  in  question,  to  delegate  their   authority  to  all  constables 
instead  of  to  persons  specially  appointed  to  execute  the  pro- 
visions of  the  Act.     Further,  it  is  not  to  be  forgotten  that  an 
important  safeguard  is  provided  by  the  Legislature  against  the 
exceptional  caprice  of  an  inhabitant,  or  abuse  of  discretion  by  a 
policeman,  because  sect.  16  of  the  Summary  Jurisdiction  Act, 
1879,  enables  a  magistrate  to  dismiss  an  information  if  he  thinks 
that  the  charge,  though  proved,  was,  in  the  particular  case,  of  a 
trifling  nature.     I  agree  with  the  Lord  Chief  Justice  that  this 
conviction  should  be  affirmed,  but  without  costs. 

Ghittt,  L.J.  concurred  in  the  judgment  of  the  Lord  Chief 
Justice. 

Mathew,  J. — The  bye-law  in  question  had  been  made  under 
the  Local  Government  Act,  1888,  with  which  were  incorporated 
certain  provisions  of  the  Public  Health  Act,  1875,  and  the 
Municipal  Corporations  Act,  1882.  By  one  of  the  incorporated 
sections,  namely,  sect.  23  of  the  Act  of  1882,  the  county  council 
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were  enabled  to   make  soch  bye-laws  as  to  them  seemed  meet       Ksubb 
for  the  good  rale  and  government  of  the  district  nnder  their      _    ^- 

%j  ^j  T^U  Iff  flow 

jarisdiction,  and  for  the  prevention  and  suppression  of  nuisances        

not  already  punishable  in   a  sammary   manner.     By  the  same        1898. 
section^  in  accordance  with  the  usual  practice  where  statutory        ~~ 
powers  to  make  bye-laws  are  conferred,  certain  formalities  were    uJ^jonoWe- 
diiected  to  be  observed  before  the  local  enactments  came  into       n§8i^ 
operation.   These  formaUties,  it  was  admitted,  had  been  complied     MwUdpal 
with,  and  the  first  question  which  presented  itself  was  whether  ^*^j5|[]JJtJ^"" 
the  bye-law  in  question  had  been   thereby  legalised.      By  19      8treet§-~ 
Hen.  7,  c.   7,    which  recited  a  previous  Act  which  had   been  Annoyance- 
Mowed  to  expire,  it  was  provided  that  no  masters,  wardens,  and  ^^^  ^^  ^^' 
fellowship**  of  crafts  or  mysteries,  nor  any  rulers  of  guilds  or  134;  45' ^46 
fraternities,  shonld  take  npon  them  to  make  or  to  execute  any     Vict.  c.  50, 
acts  or  ordinances  by  them  theretofore  made  in  disinheritance*'^?^  ^^jt^^ 
or  diminution  of  the  prerogative  of  the  Crown,    or  of  others,        ,  j^g^   ' 
nor  against  the    common  profit  of  the    people;    but   that  the 
same  acts  or  ordinances  shonld  be  examined  and  approved  by 
the  Chancellor,  Treasurer  of  England,  or  Chief  Justices  of  both 
Benches,  or  three  of  them,  or  before  both  the  judges  of  assize  in 
their  circuit  or  progress  in  that  shire  where  such  acts  or  ordi- 
nances were  made,  on  pain  of  forfeiting  40Z.  for  every  time  that 
they  should  do  to  the  contrary.     It  was  decided  in  very  early 
times  that  the    approval    of    the   bye-law    by   the   authorities 
mentioned  in  the  statute  did  not  give  it  validity,  if  not  otherwise 
legal:    (Ipswich   Taylors'   case,    11    Co.  54;    Stationers'    Com- 
pany V.  Salisbury,  Comb.   222;  2  Kyd  on  Corporations,  109). 
The   validity   of  the   bye-laws    must    be    determined    by   the 
judges  when  they  are   properly  brought   before   them.       This 
duty  has  been  cast  on  the  superior  courts  when  any  restriction 
is  sought  to  be  imposed  on  personal  liberty  and  is  traceable  to  the 
claase  in  the  Great  Charter,  "  Nnllus  liber  homo  disseisiatur  de 
.    .    .    libertatibns  suis    .    .    .    nisi  .    .    .    perlegem  terrae,^^  &c. 
This  rale  has  been  followed  and  acted  upon  down  to  the  present 
time.     The  power  to  make  bye-laws  is  conferred  upon  a  vast 
nnmber  of  corporate  bodies  and  associations  created  by  charter, 
or  by  statute,  as,  e.g,,  municipal  bodies,  companies  for  trading 
and  other   purposes,   literary   and  scientific    associations,    and. 
other  institutions  as  the  University  of  London  and  the  College  of 
Surgeons :    see  for  further  instances  Lumley  on  Bye-laws,  at 
p.  164.      From  the  many  decisions  upon  the  subject  it  would 
seem  clear  that  a  bye-law  to  be  valid  must,  among  other  con- 
ditioDB,  have  two  properties ;  it  must  be  certain — that  is,  it  must 
contain  adequate  information  as  to  the  duties  of  those  who  are  to 
obey — and  it  must  be  reasonable.     See  City  of  London  case  (Co. 
Rep.  251) ;  Com.  Dig.  Bye-law  B.  1  ;  Framework  Knitters'  Com- 
pany V.  Oreen   (1   Ld.  Ray.  113)  ;  Eagleton  v.  Ea^t  India  Com- 
pany (8  B.  &  P.  55) .      The  bye-law  in  question  was,  so  far  as 
18  material  to  my  judgment,  in  the  following  form  : —  No.  4  : 
"So  person  shall  sound    or  play  upon  any  musical  or  noisy 

I  2 
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KBun       iastrament  or  siog  in  any  pablic  plaoe  or  highway  within   fifty 
^'  yards   of   any   dwelling    house   after   being   required    by     any 

'     constable     ...     to  desist.^'     It  was  contended  on  beHalf  of 

1898.        the   appellant   that  the   bye-law   in   the   present   case  was   not 
"~  ^    reasonable  and  was  not  certain.      It  forbade  without  any  qnalifi- 
R0«onaM«-   cation  of  any  kind  conduct  which  might  be  perfectly  innocent 
ness—       and  unobjectionable.      It  did  not  provide^  as  had  been  done  in 
Municipal    similar  enactments,  and  in  the  county  council's  bye-law  No.  3. 
^^in»*!r^"  that  the  act  prohibited  should  be  an  annoyance  to  anyone.      It 
gtreett—     contained   no   exception^   and   would,    according   to   its     terms 
Annoyance  —  condemn  all  music  and  sinirinff  within  fifty  yards  of  a  dwellinfif- 
c  56  M  182  ^^^^®  *s  i^  *^®  nature  of  a  nuisance.      The  right  to  prohibit 
184  /  45  4-  46  '^aa  conferred    on    any    policeman.       Why    should   liberty    of 
Viet.  c.  50,    conduct,  it  was  asked,  be  so  interfered   with  ?      A   policeman 
'  v^i  ^^fi^^  liad    no    such    authority   '  in   the    metropolis.        Why    should 
<.  16.    '    a    policeman   in    the    country    be  intrusted    with    powers     so 
easily  abased  ?     For  the  respondent  it  was  argued  that  the  bye- 
law  was  well  enough.     It  had  been  framed  by  a  vepresentatiye 
body  created  under  recent  legislation,  whose  regulations  should 
be  indulgently  treated.      It   must  be   taken,   it  was  said^   that 
Parliament  intended  that  local  authorities    should  be    upheld, 
and    to  this  end   that   new    canons  of  construction  should    be 
adopted  by  the  Courts  to  preserve  their   bye-laws  from  being 
declared  invalid.      It  was  no  longer  enough  to  point  out  that  a 
bye-law  according  to  its  terms  was  unreasonable ;  it  should  be 
upheld  if  it  might  be  reasonably  enforced,  and  it  was  no  longer 
an  objection   that  it  might  be  unreasonably  enforced.     It  was 
urged   that   there    were   adequate    safeguards   for    the    pablic 
which,  though  not  expressed,  ought  to  be  implied.     It  was  true 
that  any  policeman  might  prohibit  acts  of  which  no  reasonable 
man  ought  to  complain ;  but  it  was  said  that  confidence   mighc 
be  reposed  in  the  discretion  of  the  policeman,  and  that  he  would 
not  be  likely  to  interfere  unreasonably.     This  seems  to  me  too 
generous  a  view  of  the  qualification  of  the  ordinary  constable. 
There  was  said  to  be  a  farther  safeguard — viz.,  that  the  county 
council   would   not   sanction  interference  by   the  police    unless 
there  was   some  good  cause.     But  a  bye-law  once  made   could 
not  and   ought  not   to   be   controlled   in  its  operation   by  the 
members    of  the   council.     Further,    it    was   argued    that     tbe 
policeman  who  interfered  without  good  cause  would   be   repri- 
manded by  his  superiors,  or  a  magistrate  would  probably  refuse 
to   issue   a   summons.      These  suggestions  implied   that   tliere 
would  be  cases  in  which  a  constable  ought  not  to   have    the 
power  to  prohibit  or  to  prosecute.     It  seems  to  me  that   the 
public  ought  to  be  informed  in  clear  language  what  these  cases 
were.      It   would   not   be    satisfactory  to    a    person,   who    was 
innocent  of  any  real  ofEence  and  was  summoned  as  a  criminal^  to 
have  an  apology  ofEered  to  him  on  the  ground  that  the  police- 
man had  beeu  wanting  in  discretion.     Again,  it  was  said  that  a 
magistrate  would  have  power  to  refuse  to  convict  in  a  trifling 
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case,  under  sect.  16  of  the  Summary   Jurisdiction  Act ;  but  the       Ksun 
bje-bw  affords  no  security  that  this  power  would  be  exercised,     j^nliioif 

A  magistrate  might  reasonably  consider  that  he  was  bound  to        

eoDTict^  for  a  bye-law  once  duly  published  became  part  of  the        1898. 
Uw  of  the  land  in  the  locality  to  which  it  applies.     It  should  be         TTio— 
remembered    that  this  law  has   been    made  for  the  purpose  of   BeagonahlB- 
seeoring  the  good  rule  and   government  of  the   district.     It       *^7- 
would  appear  not  to  be  well  calculated  in  its  present  form  to    Mwnid^l^ 
secnrt  any  such  result.      The  interference  of  a  policeman  which  ^^^Situie  in 
ifa«  bye^law  permits  would  not  be  unlikely,  it  seems  to  me,  to     gtreeta— 
produce  angry  altercation^  and  to  lead  to  a  breach  of  the  peace.  ^^^^y~ 
I  do  sot  propose  to  refer  at  length  to  the  cases  cited  in  the  argu-  ^  ^  ^^  ^^  * 
meut,  where  bye-laws  made  under  local  authority  have  in  recent  i*84  ;4,5  <f-  46 
times  been  condemned  as  unreasonable.      In  none  of  those  cases    ^^^-  *^-  ^^> 
is  there  any  indication  of  the  principle  which  I  understand  to  be  **^?,j  ^  f^ 
now  contended  for^  namely,  that  such  ordinances  should  receive       $.  16. 
a  special  kind   of  interpretation.      The   powers   conferred   on 
ooon^  councils  have  been  spoken  of  in  the  discussion  as  some- 
thing previously  unknown   to  the  law;  but,  from  the  earliest 
times  when  charters  were  granted  to  towns,  municipal  affairs 
bare  been  managed  by  elected  representatives  of  the  inhabitants. 
The  bye-laws    made    by    such    bodies   have    frequently    been 
dedared  invalid.      Take^  for  instance,  the  bye-laws  which  have 
heen  held  to  be  unreasonable  restraints  of  trade,  and  which  are 
referred  to  in  the  judgment  in  Mitchell  v.  Reynolds  (1  Sm.  L.  C, 
10th  edit.,  391).      No  case  has  been  cited  in  which  there  is  any 
^aee  of  the  principle  now  contended  for,  that  such  bye-laws  are 
to  be  interpreted   with    any  particular  indulgence   because  of 
6mt  popnla^  origin.     If  this  view  be  adopted,  it  seems  to  me 
that  the  judges  will  be  placed  in  an  anomalous  position.     Where 
thej  differ  from  bodies  not  popularly  elected,  their  jurisdiction 
to  pronounce    upon    the  validity   of  a   bye-law  would  remain 
onimpaired ;  bnt^  where  they  differed  from  bodies  like  a  county 
eonncil,  their  position    would   be   altogether   different.      They 
would  be  bound  to  uphold  what  in  other  cases  they  would  be 
right  in  condemning.      I   concur   in  the  view  that  deference 
should  be  shown  by  the  Courts  to  the  bye-laws  of  a  local  autho- 
rity which   might  appear   to    interfere    unduly   with  personal 
hherty,  where  there  was  reason  to  suppose  that  the  regulations 
were  called  for  by  the    requirements   of   the  particular  place. 
There  may   be   peculiar   circumstances  in  the    condition    of  a 
borough  or    part  of  a  county  which  make    stringent  regula- 
tions aa  to  personal  conduct  necessary.      In  that  sense  I  agree 
that  a  bye-law    ought  to  receive  an  indulgent  interpretation. 
But  this  bye-law  is  not   confined   to   a  particular  locality ;  it 
applies  to  the  whole  of  rural  Kent.  It  seems  to  me  that  what  we  are 
asked  to  do  in  this  case  is  not  to  interpret  the  bye^law,  but  to 
barne  a  new   enactment   with  the    necessary    safeguards    for 
freedom  of  conduct.     It  is  practically  proposed  that  we  should 
add  a  proviso  to  the  bye-law  as  it  stands  to  the  effect  that  it 
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Krdsb  ought  not  to  be  nnnecessarily  or  unreasonably  enforced.     This  I 

Johnson  consider  that  we  have  no  power  to  do.    The  only  authority  relied 

i...-.  '  on  for  the  novel  principle  contended  for  by  the  respondent  was 

1898.  the   judgment   of  the   Privy   Council    in    Slattery    v.    Naylar 

Bve^ow—     ^^^       ^'  ^®P'  ^^  ^  ^^  '^PP*  ^^^*  446).     In  that  case  a  bye-law 
Rea»<mabU'   ^^^  been  made  by  a  local  authority  in  New  South  Wales  for 
neM---       regulating  interments  in  cemeteries.     Under  its  provisions  inter- 
afunictpai^  meuts  in  a  particular  place  had  been  prohibited.    The  Court  held 
^MuHtin^  that  the  bye-law  was  valid.     It  is  difficult  to  see  how  any  doubt 
8tr€et$—     could  have  existed  on  the  subject.     This  decision  was  sufficient 
fg^T^fl*^""  ^o^isp^se  of  the  case,  but  it  would  seem  that  an  argument  had 
c.  hh  88. 18^   been  addressed  to  the  Court  that  the  compliance  with  the  statu- 
184  /^s  ^  46  tory  requisites  required  by  the  Colonial  law  had  been  sufficient  to 
Vict.  c.  50,    render  the  bye-law  valid,  and  I  gather  that  this  view  was  favour- 
^  Vxct  e  41^^  ^^^y  entertained  by  their  Lordships.    The  argument  was  that  the 
«.  16.   '    bye-law  was  legalised  by  force  of  sect.  158  of  the  Colonial  Act, 
under  which  it  had  been  made,  and  which  provided  that  all  bye- 
laws  consistent  with  the  provisions  of  the  Act,  and  not  repugnant 
to  any  other  Act  or  law  in  force  in  the  colony,  should  have  the 
force  of  law  when  confirmed  by  the  Governor  and  published  in 
the  Government  Gazette.     It  seems  to  me  clear  that  the  case  is 
only  an  authority  on  colonial  law,  and  I  do  not  find  in  the  judg- 
ment any  indication  of  an  intention  to  pronounce  an  opinion  upon 
the  decisions  of  our  Courts,  which  declare  what  has  been  under- 
stood to  be  the  law  of  England  upon  this  subject.     I  have  been 
unable  to  find  any  authority  in  any  of  our  books  for  the  sugges- 
tion that  the  validity  of  a  bye-law  can  be  established  in  any 
other  way  than  by  the  judgment  in  a  Court  of  law  as  to  its 
meaning  according  to  the  ordinary  rules  of  construction.     In  my 
judgment  this  bye-law  should  be  amended.     It  came  into  opera- 
tion on  the  19th  day  of  May,  1897,  and  the  offence  with  which  it 
deals  is  therefore  of  very  recent  creation.     As  it  stands,  iany 
constable  may  prohibit  any  singing  on  any  highway  within  fifty 
yards  of  a  dwelling-house  in  any  parts  of  the  county  of  Kent, 
except  such  as  are  within  a  municipal  borough.     It  has  been 
suggested  that  the  real  intent  of  the  council  was  to  prevent  noisy 
demonstrations  which  would  be  offensive  to  residents  within  their 
jurisdiction.     If  this  were  so,  it  becomes  difficult  to  understand 
why  this  intention  was  not  stated  in  plain  terms,  and  why  the 
language  should  be  so  wide  of  the  mark.     It  seems  to  me  to  be 
of  special  importance,  where  the  aid  of  constables  is  invoked  to 
maintain  order,  that  the  duties  of  the  police  on  the  one  hand 
and  the  obligations  of  the  public  on  the  other  should  be  stated 
with  reasonable  clearness.     Laxity  in  the  preparation  of  local 
enactments  is  not  to  be  encouraged.     I  regret  to  be  unable  to 
concur  in  the  view  of  the  majority  of  my  colleagues.   Their  judg- 
ment appears  to  me  to  conflict  with  the  recent  decisions  referred 
to  in  the  course  of  the  discussion,  and  with  the  views  expressed 
by  Sir  Henry  Hawkins,  the  late  Mr.  Justice  Cave,  the  present 
Master  of  the  Bolls,  and  the  late  Lord  Justice  Kay.    In  the  case 
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dAUy  V.  Farrell  (74  L.  T.  Eep.  492;  (1896)  1  Q.  B.  636),  a      Kbuw 
bje-law  which  ^ave  a  policeman  an  unqualified  right  to  require  a     j    *'• 

vendor  of  coal  in  small  quantities  to  weigh  the  coal  in  the  police-         ' 

man's  presence^  was  held  to  be  unreasonable  and  invalid^  because        1898. 
the  power  might  be  exercised  oppressively.    This  principle  seems         ~ 
to  me  applicable  in  the  present  case.     The  decision  in  Alty  v.   R^onahle- 
Farrell  has  the  high  authority  of  the  Lord  Chief  Justice  and  Mr.       nesB— 
Jastice  Wright.     The  judgments  of  the  majority  of  the  judges    Municipal 
by  whom  this  case  is  decided  will  no  doubt  be  entitled  to  great  ^^Music'in~~ 
respect  from  those  who  may  have  similar  cases  to  deal  with  ;  but     streets^ 
tlie  decision  will  not  be  binding  on  any  other  Divisional  Court,  Annoyance  — 
and  in  the  present  state  of  the  law  there  seems  to  be  no  mode  of  ^  ^'^  ^ 
finally  settling  the  difference  of  judicial  opinion  that  may  arise  in  184;'45  ^  46 
cases  like  the  present.     A  changfe  of  procedure  would  seem  to  be    Ftc«.  c.  60, 
necessary  which  would  permit  an  appeal  in  the  ordinary  way.     I  '*^.  1     f| 
am  of  opinion  that  this  conviction  should  be  quashed.  ^/^e. 

Wright^  Dasling^  and  Chaknell^  J  J.  concurred  in  the  judg- 
ment of  ihe  Lord  Chief  Justice. 

Conviction  affirmed. 

SoUciiOTS  for  the  appellant^  Schultz  and  Son,  for  A.  J.  MUs, 
Maidstone. 

Solicitors  for  the  respondent^  Kir^aford,  Dorman,  and  Co.,  for 
Eoair,  Howlett,  and  Tatham,  Maidstone. 


QOEBN'S  BENCH  DIVISION. 

Tuesday,  April  5,  1898. 

(Before  Lord  Eu8BELl>  C.J.  and  Channell^  J.) 

Horn  (app.)  v.  Bainb  (resp.).  (a) 

Game  laws — Trespass  in  pursuit  of  game — Shot  fired  at  game  on 
land  of  another — Oame  dead  and  removed  at  time  of  search — 
Interval  between  killdng  and  entry  on  land  for  search — Game 
Act,  1831  (14-2  Will.  4,  c.  32),  s.  30. 

fi.  standing  in  his  own  land  shot  at  and  killed  a  grouse  sitting  in 
the  land  of  another  person,  but  did  not  then  enter  upon  the  land 
to  pick  up  the  dead  bird  ;  some  hours  after  he  had  shot  the  bird 
he  went  on  to  the  land  where  it  had  been  shot  for  thepv/rpose  of 

(a)  tUportod  by  W.  W.  Om,  Esq.,  BurittarmUliaw. 


120  CRIMINAL  LAW  CASM. 

HoKK  picking  it  up  and  there  searched  for  the  bird,  which  had  pre- 

^  ^-  viously  been  picked  up  and  removed  by  a  gamekeeper, 

'  Heldy  that  the  two  a^cta,   the  shooting  of  the  bird  and  thestthse- 

1898.  quent  going  on  to  the  land  in  search  of  it,  were  sufficiently  con- 

^  nected  to  form  one  transaction,  and  that  B.  was  therefore  guilty 

Trespass  in  ^f  i'fespassing  upon  the  land  in  search  or  pursuit  of  gams  tjoithin 

pursuit  of—  sect,  30  of  the  Game  Act,  1831. 

Removal  of 

from  tS^oin.  /^ ASB  stated  by  jaatioes  of  the  peace  for  the  North  Riding  of 
ing  land—    ^^     the  county  of  York. 

ift^*i**^'  An  information  was  preferred  by  the  appellant^  as  game- 
WtW.T  c  32  w^^c'^®*'  ^or  Lord  Westbary,  against  the  respondent^  ander 
s.  80.  '  sect.  80  of  the  Act  1  &  2  Will.  4f,  c.  32^  for  that  the  respondent 
on  the  11th  day  of  Oct.  1897^  at  the  township  of  Lnnedale^  in  the 
North  Riding  of  the  county  of  York,  did  unlawfully  commit  a 
certain  trespass  by  entering  and  being  in  the  daytime  of  the 
same  day  upon  a  certain  piece  of  land  in  the  possession  and 
occupation  of  Thomas  Gibson  there  in  pursuit  of  game  without 
the  leave  or  consent  of  the  owner  of  the  land  so  trespassed  upon, 
or  of  any  person  having  the  right  of  killing  the  game  upon  audi 
land  or  of  any  other  person  having  any  right  to  authorise  the 
respondent  to  enter  or  be  upon  the  said  land  for  the  purpose 
aforesaid. 

This  information  was  heard  on  the  20th  day  of  October^  1897, 
at  Barnard  Castle  in  the  county  of  Durham,  and  after  hearing  the 
parties  and  their  evidence  the  justices  dismissed  the  information 
with  costs. 

The  following  facts  were  proved  : 

1.  That  the  respondent  stsinding  in  his  own  allotment  at  about 
7  a.m.  shot  over  a  wall  into  an  allotment  over  which  Lord  West- 
bury  had  exclusive  sporting  rights,  and  killed  a  groase  sitting 
therein. 

2.  That  the  respondent  did  not  then  enter  appellant's  allot- 
ment to  pick  up  and  carry  the  dead  bird  away,  but  shortly  after- 
wards left  his  own  allotment. 

3.  That  the  appellant  an  hour  after  the  bird  was  shot,  picked 
up  the  bird  which  was  still  warm. 

4.  That  the  respondent  some  hours  after  he  shot  the  bird, 
namely,  at  about  4.30  p.m.,  came  back  to  his  allotment,  and 
from  there  entered  the  appellant's  allotment  for  the  purpose  of 
picking  up  the  bird,  inasmuch  as  he  went  to  the  place  where  the 
bird  had  been  shot  and  there  searched  for  it. 

On  the  part  of  the  respondent  it  was  contended  that  there  was 
no  case  against  him  for  trespassing  in  *'  pursuit "  of  game,  the 
bird  having  been  dead  and  carried  away  some  hours  before  he 
entered,  and  that  the  shooting  and  the  trespass  were  not  one 
continuous  act ;  and  further,  that  there  could  be  no  pursuit  of  a 
bird  which  was  dead  and  removed.  The  case  of  Osbond  v. 
Meadows  (6  L.  T.  Rep.  290  ;  31  L.  J.  238,  M.  C),  was  referred 
to  on  the  respondent's  behalf  to  show  that  the  shooting  of  game 
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Slid  the  carrying  away  of  the  same  at  different  periods  did  not  Uokn 

come  within  the  game  laws ;    that  it  was  an  offence,  if  any,  in  ^-^^ 

which  the  remedy  lay  in  a  civil  action.  ' 

The  jostices,  taking  into  consideration  the  above-mentioned  1898. 

facts  and  also  the  judgments  delivered   in  Osbond  v.  Meadows  ^ 

(vbisvf.),  were  of  opinion  that  the  respondent,  though  he  com-  Treapasa 

mitted  a  trespass  by  entering  upon  the  allotment  aforesaid,  could  purswitof— 

not  he  convicted  upon  a  charge  of  trespassing  therein  in  *'  pur-  B«»W|Ov*l  of 

rait  of  game,*'  and  they  gave  their  determination  against  the  .  ^^  acWoin- 

appellant.  ing  land — 

The  question  for  the  opinion  of  the  Conrt  was,  whether  the    G^fn^  ^c«, 
justices,  upon  the   above  statement  of  facts,  came  to  a  correct  i?.„  .  ^%o 
determmation  and  decision  in  point  of  law.  .  a.  30. 

The  Game  Act,  1831  (14  2  Will.  4,  c.  32)  provides  : 

Seet  SO.  If  anj  person  whatsoever  shall  commit  any  trespass  by  entering  or  being 
in  the  daytime,  upon  any  land  in  search  or  pursuit  of  game  .  .  .  sach  person 
ihsll,  on  oonviotion  thereof  before  a  jnstice  of  the  peace,  forfeit  and  pay  sach  sam  of 
moDsy,  not  exceeding  two  pounds,  as  to  the  justice  shall  seem  meet,  together  with 
the  costs  of  the  conviction,  occ. 

800U  Fox  for  the  appellant. — The  justices  refused  to  convict 
the  respondent  upon  the  ground  that,  when  he  entered  the  allot- 
ment where  the  bird  was  shot,  the  game  was  dead  and  carried 
away.  They  have  found  as  a  fact  that  it  was  for  the  purpose  of 
picklog  up  the  game  he  had  shot  that  he  entered  upon  the  land 
in  question ;  but  they  were  of  opinion  that,  by  the  decision  in 
Otbofid  V.  Meadows  (6  L.  T.  Rep.  290;  81  L.  J.  238,  M.  C. .;  12 
C.  B.  N.  S.  10),  the  shooting  of  the  bird  and  the  entering  upon 
the  land  at  a  later  period  in  search  of  it,  did  not  constitute  au 
oSenca  within  the  section.  The  case  of  Osbond  v.  Meadows  {uhi 
9up,),  so  far  from  showing  that,  shows  clearly  that  the  respon- 
dent ought  to  have  been  convicted,  the  whole  transaction  being 
one  continuous  act.  Here  both  the  pursuit  and  the  trespass 
commenced  when  the  bird  was  shot,  and  the  subsequent  entry 
apon  the  land  for  the  purpose,  as  the  justices  have  found,  of 
picking  up  the  bird,  was  the  consummation  of  an  act  begun  when 
the  shot  was  fired.  The  act  of  going  on  the  land  to  pick  up  the 
bird  relates  to  the  previous  act  of  shooting,  and  the  whole  was 
one  transaction.  There  was  therefore  a  pursuit  of  game  and 
there  was  a  trespass,  and  the  case  comes  within  the  principle 
laid  down  in  Osbond  v.  Meadows  {ubi  sup,),  and  the  respondent 
ought  to  have  been  convicted.  He  referred  to  Beg.  v.  Townlev 
{24  L.  T.  Sep.  517 ;  L.  Rep.  1  C.  C.  P.  315.) 

The  respondent  diid  not  appear. 

Lord  BusBSLL,  C.J. — The  facts  here  are  simple  enough.  The 
respondent,  standing  in  his  own  land,  fires  over  the  land  of 
another  person  and  kills  a  grouse  sitting  there.  He  does  not  do 
anything  more  at  that  moment  and  the  act  was  not  followed  up 
immediately  ;  bat  some  little  time  after  he  does  go  on  the  land 
where  he  had  killed  the  grouse.  If  he  had  gone  under  an 
impolae  not  connected  with  what  he  had  previously  done,  that 
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HoBN        would  have  been  one  state  of  facts ;    but  here  lie  went  ander 
^'         sacli  circumstances  as  satisfied  the  magistrates  that  he  went  in 

'       search  of  what  he  had   killed.     That  is  sufficient  to  connect  the 

1898.       two  things  together.      It  seems  to  me  that^  in  so  going  upon 

the  land  in  search  of  what  he  had  killed^  he  was  committing  the 

Treapaaa^in    oSonce  in  sect.  30  of  the  Game  Act,  1831  ;  that  is,  that  he  was 

pursuit  of-    '^  committing  a  trespass  by  entering  or  being  upon  the  land  in 

Removal  of  search  or  pursuit  of  game.''     I  think  that  all  the  facts  of  this 

fr^  adjoin^  ^*®®  Satisfy  the  section,  and  that,  on  the  view  of  the  facts  which 

iiig  land—    the  magistrates  themselves  took,  the  respondent  ought  to  have 

Game  Act,    been  oouvicted.      I  ouffht  perhaps  to  add  that,  in  this  state  of 

wui~4  c^2  ^^^9  ^^  ^^^  ^^^  i^  *^^®  least  matter,  in  my  opinion,  whether  the 

».  30.      '  grouse  was  living  or  dead. 

Ghannell,  J. — ^I  entirely  agree. 

Appeal  allowed.    -  Oa^e  remitted  to  justices  to  convict. 
Solicitors  for  the  appellant,  Powell  and  SkueSy  for  J.  J7.  Holmes, 
Barnard  Castle. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  Man'ch  29. 

(Before  Lord  Eussell,  C.J.  and  Mathew,  J.) 

EoGERS  (app.)  V,  Hawken  (reap.)  (a) 

Evidence — Admissibility  of — 8ta;tement  made  by  accused  in 
answer  to  question  by  constable — Admissibility  of  question  and 
answer — Voluntary  statement, 

A  statem&tit  made  by  an  a/icused  person  in  answer  to  a  question 
put  by  a  constable  is  admissible  in  evidence  against  the  accused 
as  a  voluntary  statement,  provided  that  such  statement  has  not 
been  brought  about  by  any  inducement  or  threat. 

The  defendant  was  charged  with  cruelty  to  his  horse  by  causing  the 
same  to  be  worked  while  in  an  unfit  state,  and  in  support  of  the 
charge  the  inspector  proposed  to  give  evidence  of  a  question  put 
by  him  to  the  defendant  asking  him  if  it  were  true  that  his 
carman  told  the  police  that  he  {the  defendant)  had  sent  the 
horse  out  knowi/ng  it  was  lame,  and  the  defendants  answer 
thereto, 

(a)  Reported  by  W.  W.  Obr,  Esq*,  Barri8ter«at-Law. 
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The  justices  having  refused  to  admit  the  evidence  on  the  ground 
that  the  statement,  being  in  answer  to  a  question  put  hy  the 
inspector,  wa^  not  a  voluntary  statement  and  was  inadmis- 
sible : 

Heldf  that  the  defendant's  statement  in  answer  to  the  question,  not 
having  been  brouyhi  about  by  any  in'lucement  of  advantage  or 
by  any  threat,  was  a  voluntary  statement,  and  ought  to  have 
been  admitted, 

CASE  stated  bj  justices  of  the  peace  for  the  borough  of 
Southend-on-Sea,  in  the  county  of  Essex. 

At  a  petty  sessions  held  for  the  Borough  of  Southend  on  the 
9th  dav  of  November,  1897,  the  respondent  appeared  in  person  to 
answer  to  a  summons  issued  on  an  information  laid  bj  the  appel- 
lant, an  inspector  of  the  Society  for  the  Prevention  of  Cruelty  to 
Animals. 

The  offence  charged  against  the  respondent  was  that  he,  the 
respondent,  on  the  15th  day  of  October,  1897,  at  Southend,  did 
anlawfully  cause  to  be  crueUv  ill-treated,  abused,  and  tortured,  a 
horse  by  then  and  there  causing  the  same  to  be  worked  while  in 
an  unfit  state,  contrary  to  the  provisions  of  sect.  2  of  12  &  13 
Vict.  c.  92  (the  Cruelty  to  Animals  Act,  1849). 

The  respondent,  on  being  charged  before  the  justices,  pleaded 
not  guilty. 

The  only  witness  called  was  the  appellant  who,  having  given 
evidence  as  to  the  condition  of  the  animal  on  the  20th  day  of 
October,  tendered  evidence  as  to  the  guilty  knowledge  of  the 
respondent  consisting  of  admissions  made  by  him  to  the  appel- 
lant at  an  interview  at  Bayleigh  on  the  20th  day  of  October. 

The  evidence  tendered  was  as  follows  : 


ROCBIS 

V. 

Hawkiln. 


1898. 

Practice — 

Evidence — 

Admissibility 

—  Voluntary 

statement — 

Anaioers  to 

constable^s 

questions. 


I  saw  the  defendant ;  I  was  in  uniform.  I  said  to  him  **  Is  it  true  that  your 
cannsn  told  the  police  you  sent  the  animal  out  and  knew  it  was  lame  ?  '*  to  which  the 
nspondent  replied  **  Tes,  I  sent  Yost  out  with  it."  I  had  said  nothing  whatever  to 
the  defendant  as  to  the  likelihood  of  proceedings. 

The  justices  considered  the  question  of  the  admissibility  of  this 
evidence  in  connection  with  the  circumstances  under  which  it 
arose,  which  were  as  follows : — 

Police-sergeant  Say  had  stopped  the  respondent's  man  Yost 
when  driving  the  horse  on  the  19th  day  of  October,  and  to  him 
Yost  had  in  the  absence  of  the  respondent  made  a  statement 
implicating  his  master,  the  respondent. 

Police-sergeant  Say  was  with  the  appellant  at  Bayleigh  on 
the  20th  day  of  October  when  the  appellant,  without  any 
warning  or  caution,  confronted  the  respondent  in  the  police- 
sergeant's  presence  with  the  statement  made  by  Yost  by  means 
of  direct  questions. 

The  replies  thereto  involved  the  whole  issue  against  the 
respondent,  and,  in  fact,  at  the  hearing  constituted  the  whole 
case  against  him. 

The  jasticea  came  to  the  conclusion  that  admissions  obtained 
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RO^BRS 

V. 

Hawkbn. 

1808. 

Practice — 

Evidence — 

Admissibility 

— Voluntary 

stottement — 

Answers  to 

constable's 

questions. 


iu  tliab  (iiuuuor  were  iuadfuissible^  oh  they  considered  that  the 
position  in  which  the  respondent  was  placed  at  the  time  they 
were  made  was  such  as  to  divest  them  of  that  free  and  voluntary 
character  essential  for  their  admissibility  :  {Reg.  v.  Thompson, 
69  L.  T.  Eep.  22;  (1893)  2  Q.  B.  12). 

The  justices  thereupon  found  as  a  fact  that  such  admissions 
were  not  voluntary^  and  accordingly  held  them  inadmissible, 
and  as  there  was  no  other  evidence  to  show  that  the  respondent 
had  sent  out  the  horse^  they  dismissed  the  information  against 
him^  but  offered  to  state  this  case  for  the  opinion  of  the  Court. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
justices  were  right  in  refusing  to  admit  the  evidence. 

Golam  for  the  appellant. — The  cruelty  alleged  in  this  case  was 
in  sending  out  the  horse  when  it  was  in  an  unfit  state  to  work 
by  reason  of  its  lameness  ;  and  the  present  case  is  against  the 
owner  for  so  doing.  The  evidence  was  gi7en  in  the  way  stated 
by  arrangement  with  all  parties  with  the  object  of  raising  the 
point  as  a  test  case^  and  there  was  no  evidence  against  the  defen- 
dant. The  inspector,  the  appellant^  was  called  merely  to  give 
evidence  in  that  way  in  order  that  this  question  might  be  settled^ 
as  the  magistrates  had  some  time  previously  decided  that 
evidence  of  a  statement  ought  not  to  be  admitted  if  such  state- 
ment were  in  answer  to  a  question  put  by  the  person  to  whom  it 
was  made.  [Lord  Russell,  C.J. — ^It  seems  to  me  that  the 
magistrates  have  misunderstood  the  use  of  the  word  '^  volun- 
tary *'  in  connection  with  statements  of  accused  persons.  They 
seem  to  include  as  '^  involuntary  '^  a  statement  made  in  answer 
to  a  question,  whereas,  as  I  understand  it,  the  phrase  '^  voluntary 
statement  '^  means  that  the  statement  ought  not  to  be  the  result 
of  any  inducement  to  make  the  statement.]  That  is  the  exact 
point  in  this  case.  If  the  answer  of  the  defendant  had  been  that 
be  left  the  management  of  such  things  to  his  horsekeeper  then 
there  would  have  been  no  prosecution.  [Lord  Eussell,  C.J. — 
The  answer  of  the  defendant  merely  was  that  he  had  sent  his 
man  out  with  the  horse.  More  than  that  is  necessary  to  be 
proved,  namely,  that  he  knew  that  it  was  lame  when  he  so  sent 
it  out,  and  his  answer  does  not  involve  that  statement.]  The 
magistrates  ought  to  have  admitted  the  evidence  and  considered 
it,  and,  if  they  had  then  Said  that  it  did  not  make  out  a  case,  we 
could  have  called  other  evidence.  There  was  an  exactly  parallel 
case  decided  in  1885  by  Field  and  Manisty,  J  J. — the  unreported 
case  of  Peet  v.  Brunton — in  which  the  magistrates  had  refused 
to  admit  a  similar  statement ;  and  the  decision  there  was  that 
the  magistrates  were  wrong,  and  should  have  admitted  the 
evidence.  He  also  referred  to  Reg,  v.  Thompson  (69  L.  T.  Hep. 
22;  (1893)  2  Q.  B.  12). 

Oruhhe  for  the  respondent. — The  magistrates  were  right  in 
refusing  to  admit  this  evidence.  The  case  of  Reg,  v.  Thompson 
(ubi  sup,)  shows  that  a  statement  elicited  in  this  way  is  an 
involuntary  statement,  and  therefore  inadmissible.     The  words 
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of  indDcement  that  were  held  out  in  that  case  are  not  the  only      Boqmbs 
words  which    would    make    a    statement    involuntary.      The     „   •• 

demeanour  of  the  qaestioner^  or  even  the    way  a  question  is        " 

asked,  may  possibly  make  an  answer  involuntary.  In  Reg.  v.  1898. 
Thompson  {libi  sup,)  the  earlier  cases  are  cited  and  collected ;  — r 
and  this  reason  is  given  by  Pollock,  C.B.  in  Reg.  v.  Baldry  E^Mence^ 
(2  Den.  G.  C.  at  p.  442),  that  the  true  ground  of  the  ezclasion  Admi»8ihxUiy 
is,  not  that  there  is  any  presumption  of  law  that  a  confession  not  —Volwniary 
free  and  voluntary  is  false,  but  that  " it  would  not  be  safe  to  ^A^^wers^ 
receive  a  statement  made  under  any  influence  or  fear.^'  A  eon«to&£«'« 
question  of  this  kind  put  by  a  police  constable  to  a  man  who  qyMtUmB. 
was  then  aware  that  his  servant  had  been  examined  the  day 
before  would  be  enough  to  convey  to  him  the  idea  that  it  would 
be  better  for  him  to  say  something ;  and  that  was  at  any  rate 
sufficient  to  raise  a  doubt  in  the  minds  of  the  magistrates 
whether  the  words  were  voluntary  or  not.  That  doubt  having 
been  raised  it  was  for  the  prosecution  to  dispel  it,  which  they 
did  not  do,  and  the  carman  was  in  Court  and  might  have  been 
called,  and  his  statement  as  to  the  sending  out  of  the  horse 
would  have  been  more  satisfactory  than  the  statement  of  the 
policeman.  The  prosecution  gave  all  the  evidence  that  could  be 
given  and  that  was  intended  to  be  given,  and,  when  the  magis- 
trates had  a  doubt  about  this  evidence,  it  was  their  duty  to 
reject  it.  I  refer  to  the  case  of  Reg.  v.  Male  and  Cooper  (17 
Cox  C.  C.  689) — a  case  tried  before  Cave,  J.  on  the  Oxford 
Circuit  in  1893  and  after  Reg.  v  Thompson  {ubi  sup.) — where  it 
is  stated  in  the  head-note:  ''On  the  arrest  of  a  prisoner,  a 
oonstable  has  no  right  to  ask  questions,  and,  if  the  prisoner 
answers,  the  answers  are  not  admissible  in  evidence  against 
him.*'  [Lord  Bussell,  C.J. — Is  there  any  authority  for  that 
proposition  ?  To  me  it  seems  to  be  a  new  rule  of  law  that  if  a 
constable  asks  a  question  the  answer  to  that  question  is  not 
admissible  in  evidence,  provided  always  that  there  has  been  no 
inducement  or  threat  held  out.]  In  this  case  the  carman  had 
made  a  statement  to  Sergeant  Say  which  incriminated  his  master 
in  the  absence  of  his  master.  Say  could  not  have  given  that  in 
evidence  because  it  was  made  in  the  absence  of  the  defendant. 
Say  repeats  that  to  the  appellant,  another  policeman,  and  the 
appellant  could  not  have  given  that  in  evidence  because  it  was 
given  in  the  absence  of  the  defendant.  The  appellant  cannot 
make  it  evidence  by  going  to  the  defendant,  putting  the  evidence 
that  would  have  been  given  by  the  carman  in  the  form  of  a 
question  to  the  defendant,  and  then  giving  that  question  and 
the  defendant's  reply  before  the  magistrates.  I  rely  on  the 
judgment  of  Cave,  J.  in  Reg.  v.  Male  and  Cooper  {ubi  sup.). 
He  referred  also  to  Reg.  v.  Warringham  (2  Den.  C.  C.  447  n.). 

Lord  Bussell,  C.J. — ^The  point  we  have  to  decide  is  a  very 
umple  one,  and  it  ib  quite  right,  as  has  been  pointed  out,  that 
anything  we  say  does  not  conclude  the  case.  When  I  refer  to 
th«  ease  before  Cave,  J.  on  the  Oxford  Circuit,  of  Reg.  v.  Male 
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cmd  Cooper  {uhi  8u/p,)y  I  am  not  in  the  least  to  be  understood  as 
saying  that,  as  observations  addressed  to  the  circa mstances  of 
that  particalar  case^  impagning  the  effect  and  character  of  the 
confession  made  by  the  prisoner^  those  observatioDS  would  not 
be  perfectly  just.  Knowings  asT  I  do,  the  care  taken  by  that 
learned  judge,  it  would  be  improper  to  suggest  anything  of  the 
kind.  But  if  it  is  to  be  taken  as  laying  down  the  proposition 
that  a  statement  made  by  aa  accused  person  in  answer  to  a 
policeman  or  other  officer,  which  statement  has  not  been  brought 
about  by  any  inducement  of  advantage  or  suggestion  of  advan- 
tage, or  by  any  threat  or  suggestion  of  threat,  is,  in  point  of  law, 
inadmissible  evidence,  I  must  say  that  I  know  of  no  such  rule. 
I  wish  to  point  out  in  that  connection  that  I  am  not  at  all  sure 
that  it  would  not  be  a  most  mischievous  rale  in  the  interests  of 
innocent  accused  persons.  I  do  not  know  anything  more  impor- 
tant upon  the  question  of  guilt  or  innocence,  especially  in  these 
days,  when  the  accused  person  is  not  an  admissible  witness,  than 
an  answer  to  the  accusation  on  the  suggestion  that  a  particular 
person  is  accused  of  a  particular  crinse.  If  the  question  by  the 
policeman  is,  '^  Have  you  anything  to  say  ? ''  I  am  not  sure  that 
the  statement  of  the  innocent  person  then  given  may  not  be  the 
most  valuable  evidence  to  exculpate  that  person.  I  think  there 
is  no  rule  of  law  to  exclude  a  statement  made  under  those  cir- 
cumstances, and  I  greatly  doubt  whether  in  the  interests  of 
justice  it  would  be  advisable  that  such  a  rule  should  be  laid 
down.  The  point  we  have  to  decide  here  is  a  very  simple  one. 
The  servant  of  the  accused  person  is  supposed  to  have  made  an 
incriminatory  statement  relating  to  his  master,  the  incriminatory 
statement  being  that  his  master  had  sent  him  out  with  a  lame 
horse  under  circumstances  in  which  the  master  knew  that  the 
horse  was  lame.  That  would  be  some  evidence  of  his  causing  the 
horse  to  be  cruelly  treated,  though  it  would  not  be  conclusive 
evidence,  because  a  good  deal  would  depend  upon  what  the  lame- 
ness was.  The  policeman  says  to  the  accused  person,  the  master^ 
'^  Is  it  true,  as  Yost  said,  that  you  did  this  and  that  ?  '^  The 
point  we  have  to  deal  with  is,  are  the  question  and  answer  admis- 
sible. We  are  not  called  upon  to  say  one  word  about  the  effect 
of  the  evidence  beyond  what  I  will  indicate.  The  simple  point 
we  have  to  determine  is.  Is  that  evidence  admissible  ?  There 
does  not  seem  to  be  any  ground  for  suggesting  that  it  was  in 
answer  to  any  threat,  or  brought  about  by  any  inducement,  direct 
or  indirect.  The  person  accused  might  have  said,  '^  I  decline  to 
answer,^^  or  '*The  statement  is  not  true,'^  or  have  taken  the 
course  which  he  did  and  said,  ^^  It  is  true  that  I  sent  out  the 
horse.'^  Therefore,  we  dispose  of  this  matter  by  saying  that  the 
evidence  is  admissible.  But  that  is  not  at  all  conclusive  of  this  case. 
I  do  not  hesitate  to  say  that,  if  the  evidence  goes  no  further  than 
appears  here,  the  magistrates  ought  to  be  very  slow  to  convict. 
The  evidence  as  stated  in  the  case  is  not  an  admission  by  the  re- 
spondent that  he  sent  out  the  horse  knowing  it  to  be  lame^  or  an 
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admiflmon  that  it  was  lame^  and,  as  I  gather,  some  knowledge  is       Roosbb 
neoeesarj  under  the  particular  charge  here^  which  is  thiit  the  re-     „  ^' 

spondent  unlawfully  caused  the  horse  to  be  worked  while  in  an        

anfit  state,  and  something  approaching  legal  knowledge  will  have  1898. 
to  be  shown  to  justify  the  magistrates  in  dealing  with  the  case  ~~ 
on  that  basis,  I  therefore  think  that  the  evidence  was  admissible.    Evidence^ 

Mathew,  J. — ^I  am  of  the  same  opinion.     There  is  no  trace  here  Admissibility 
of  any  inducement;  or  any   threat,    nor   is   there    the   slightest  —VoHntary 
ground  for  saying  that  there  was  any  disposition  on  the  part  of  'J^nJuDersln 
the  inspector  to  manufacture  evidence  against  the  defendant.     I     constable's 
agree  that  it  would  be  most  undesirable  to  narrow  the  rule,  which     qy^stions. 
is  already  narrow  enough.     Nothing  is  more  common  when  a 
policeman  suspects  a  man  than  for  the  policeman  to  say,  "  Can 
you  account  for  yourself  on  that  night  or  that  day  ?  '^  I  think  that 
it  might  beof  the  greatest  importance  to  an  innocent  man  that  he 
should  be  able  to  say,  and  that  it  should  be  proved  at  the  trial 
subsequently,  that  he  did  in  answer  to  that  question  give  a  true 
account.     Therefore  I  am  not  disposed  in  the  least  to  go  beyond 
the  authorities,  and  to  limit  the  reasonable  investigation  which  a 
police  constable  makes  before  he  arrests  accused  persons. 

Appeal  allowed.     Case  remitted  by  the  magistrates. 
No  costs. 

Solicitor  for  the  appellant,  Sydney  J.  PolhilL 

Solicitor  for  the  respondent,  A,  0.  MaskelL 


QUEEN'S  BENCH  DIVISION. 

Saturday,  May  7,  1898. 

(Before  Lord  Russell,  C.J.,  Hawkins,  Day,  Wills,  and 

Weight,  JJ.) 

KlBfiHENBOIM    (app.)    V,    SaLMON    AND    GlUCKSTEIN 

LiKiTBD.  (resps.)  (a) 

Merchandise  marks — False  trade  description — Trade  description 
untrue  in  fa^t — Article  supplied  as  good  as  article  described — 
No  intent  to  deceive  buyer — Materiality  of  false  description — 
Merchandise  Marks  Act  1887,  (50  &  51  Vict,  c,  28),  s,  2, 
sub^.  2  ;  s.  3,  sub-s,  1. 

A  trade  description  applied  to  goods  which  is  untrue  in  point  of 
fact  as  a  description  of  the  goods  to  which  it  is  applied,  is  a 
"false  trade  description  '^  within  the  meaning  of  sect.  3  of  the 

(a)  Reported  by  W.  W.  Orb,  Esq.,  BAiTi8ter.at.Law. 


1898. 
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KiBiRBiiBoiif      Merchandise  Marks  Act,  1887^  although  the  goods  supplied  a/re 

g      *'•  as  good  as  they  would  have  been  if  they  had  corresponded  with 

Qluckstbin        ^he  description,  and  although  there  was  no  intention  to  deceive 

LiMiTBo.  the  buyer  or  induce  him  to  buy  goods  which  he  would  not  have 

bought  but  for  such  description. 

The  respondents  sold  a  packet  of  cigarettes  to  which  a  printed 

Merchandise       label  had  been  affixed  bearing  the  words  ^'guaranteed   hand- 

1^7^/f'        'wfltde/'     As  a  matter  of  fact   the   cigarettes  were   not  hand- 

trads~de8cHp.      rfiade,  but  were  machine   made,  though  they  were  as  good  for 

tion—ArticU      ordinary  purposes  as   hand-made   cigarettes.      In  affi^ng  the 

as  good  as        label  to  the  daarettes  the  respondents  had  no  intention  to  deceive 

Ahs!nuieof        ^^  buyer  or  induce  him  to  purchase  goods  he  would  not  other- 

menerea—        *«?«•  have  bought,  but  they   acted  merely  for  the  purpose   of 

Materiality       economy  in  using  a  stock  of  old   labels,    which  had  already 

^^—^o^^i^      6een  printed   before   they   ceased  to   make   their  ciga/rettes   by 

Vict.  c.  28,        hand.     The  price  for  cigarettes  made  by  hand  would  have  been 

8. 2  (2),  3  (1).      somewhat  ynore  than  if  they  had  been  m^ade  by  machine,  but  the 

buyer  did  not  pay  the  larger  price. 
Held,  that,  as  the  label  was  untrue  in  point  of  fact  as  a  description 
of  the  goods,  it  was  a  false  trade  description  within  the  meaning 
of  the  Act, 

CASE  stated  by  a  metropolitan  police  magistrate  sitting  at 
the  Bow-street  Police-court. 

An  information  was  preferred  by  Nathan  Kirshenboim  (the 
appellant)  against  Salmon  and  Glackstein  Limited  (the  respon- 
dents) under  sect.  2  of  the  Merchandise  Marks  Act^  1887^ 
charging  that  the  respondents  on  the  28th  day  of  Jnne^  1897^ 
(lid  sell  to  the  appellant  certain  cigarettes  to  which  a  false  trade 
description,  namely^  the  words  ^'  Guaranteed  hand-made  by 
experienced  workmen/^  was  applied,  contrary  to  the  provisions 
of  the  Merchandise  Marks  Act,  1887. 

This  information  was  heard  and  determined  by  the  magistrate 
on  the  8rd  day  of  July,  1897,  when  he  dismissed  the  same. 

The  facts  were  as  follows : 

The  respondents  sold  to  the  appellant  for  the  sum  of  twopence 
and  one  farthing  ten  cigarettes  in  a  packet  to  which  a  printed 
label  had  been  affixed  bearing  the  words ''  Ten  cigarettes  guaran- 
teed hand-made  by  experienced  workmen.'^  The  ordinary  price 
for  ten  cigarettes  made  by  hand  of  the  same  quality  of  tobacco 
would  have  been  twopence  and  three  farthings. 

The  appellant  was  a  member  of  the  Amalgamated  Cigarette 
and  Tobacco  Cutters  Union,  and  it  was  admitted  by  him  that  he 
purchased  the  cigarettes  for  the  purpose  of  ascertaining  whether 
they  were  hand-made  or  not,  and  with  a  view  to  eventual 
legal  proceedings,  and  not  in  the  belief  that  they  were  made  by 
hand,  or  with  the  object  of  purchasing  hand-made  cigarettes 
for  re-sale  or  consumption.  It  was  admitted  by  the  respon- 
dents that  the  cigarettes  were  not  made  by  hand.  It  was  not 
suggested  that  the  quality  of  the  tobacco  used  by  the  respon- 
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dents  was  inferior  to  what  it  slioald  have  been.     The  complaint  KiBaHxioioBc 
was  founded  on  the  method  of  manufacture  only.  g      ''* 

The  cigarettes    sold   to    the    appellant    were   produced    and    Gluokbthin 
exhibited  to  the  magistrate^  and^  upon  examination  and  by  the      Limitbd. 
test  of  pressure^  appeared  to  be  free  from  tightness,  looseness,        -TTT 
or  lumps,  and   to    be  well   and    evenly  made  for  all   smoking         ^' 

purposes.  Merchwndise 

It  was  proved  that  they  were  made  for  the  respondents  by  a  ^^qJ^p^t' 
newly-invented  machine  called  Barron's  machine ;  that  the  trade  descHp- 
same  qualities  of  paper  and  starch  were  used  in  their  making  as  Hon— Article 
would  have  been  used  if  they  had  been  made  by  hand  and  in  5"  9op<^  <*» 
the  same  quantities ;  and  that  Barron's  machinery  includes  a  Ahsei^e  of 
sifting  process  by  which  the  tobacco  is  freed  from  dust  before  it  mens  rear- 
is  packed  inside  the  paper  roll.  Materiality 

The  magistrate  found  as  a  fact  that  the  cigarettes  made  by    _^q^IY^ 
Barron's  machine  were  as  pure  and  clean  in  point  of  material,     viet,  c.  28, 
and  as  proper  in  point  of  construction  for  all  smoking  purposes  «•  2  (2),  3  (l). 
as  they  could  have  been  if  hand-made. 

It  was  also  proved  that  the  printed  label  complained  of  as 
containing  a  false  trade  description  within  the  meaning  of  the 
Merchandise  Marks  Act,  was  one  of  a  parcel  of  two  million 
labels  for  the  ten-cigarette  size  of  packet  which  had  been  printed 
for  and  used  by  the  respondents  before  their  adoption  of  Barron's 
machine  and  while  they  still  made  their  cigarettes  by  hand  only  ; 
and  that  the  respondents  had  continued  to  apply  the  remaining 
stock  on  hand  (about  half  a  million)  of  these  labels  to  the  ten- 
cigarette  packets,  while,  since  their  adoption  of  Barron's 
machine,  they  had  printed  and  used  for  all  larger-sized  packets 
new  labels,  in  which  the  term  "  hand-made  "  was  omitted. 

The  magistrate  was  satisfied  that,  in  their  continued  use  of 
the  old  ten-cigarette  labels  after  they  had  ceased  to  make 
cigarettes  by  hand,  the  respondents  were  actuated  merely  by  a 
spirit  of  economy  that  prompted  them  to  use  the  large  remaining 
stock  of  labels  which  they  had  already  paid  for,  and  thereby  to 
save  the  cost  of  printing  an  equivalent  number  of  new  ones  ; 
and  he  held  that  there  was  no  intention  to  deceive  the  buyer,  or  to 
induce  him  to  purchase  goods  which  he  would  not  have  purchased 
if  the  description  in  question  had  been  omitted  from  the  label ; 
and,  as  a  matter  of  law,  he  held  that  the  words  of  the  label  attached 
to  the  packet  of  cigarettes  constituted  a  trade  description 
applied  to  goods  within  the  meaning  of  the  Merchandise  Marks 
Act,  in  which  goods  are  defined  as  embracing,  for  the  purposes 
of  the  Act,  anything  which  is  the  subject  of  trade,  manufacture, 
or  merchandise. 

And  whereas  a  false  trade  description  is  defined  by  the  Act  to 
mean  a  trade  description  which  is  false  in  a  material  respect  as 
regards  the  goods  to  which  it  is  applied,  he  held  that  in  deter- 
mining whether  the  label  in  question  constituted  a  false 
trade  description  within  the  meaning  of  the  Act,  he  was  to 
interpret  the  terms  of  the  statute   in  strict    reference    to  the 
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KnuHEHBoiic  relation  borne  by  the  truth  or  falsehood  of  the  description  to  the 

Salmoii   NT)  ^P®^^*^  *^^  essential  qualities  and  functions  of  the  manufactured 

Gluckstbin  article^  and  he  held  that  the  label^  although  untrue  in  point  of 

LiMiTBD.  fact  as  a  trade  description,  was  not  a  false  description  in  any 

TTT  material  respect  as  regarded  the  cigarettes  sold  to  the  appellant, 

'.  within  the  meaning  of  the  3rd  section  of  the  Merchandise  Marks 

Merchandise  Act,  and  he  therefore  held  that  the  respondents  had  not  been 

^il^^ n^i*  guilty    of    an    oflfence    under    the   Act,    and     dismissed     the 

loo7 — Irdlse    •    J*  1  • 

tion— Article      The  question  for  the  opinion  of  tha  Court  was  whether  upon 
as  good  as    the  facts  aforesaid  the  magistrate  ought  to  have  convicted  the 
^:.^    reepondentB. 

mens  rea — 

Materiality       The  Merchandise  Marks  Act,   1887   (50  &  51   Vict.  c.   28), 

of  description  provides  : 
— oO  ^  ol 

Vict.  c.  28,  Sect.  2. — (1.)  Erery  person  who — (d)  applies  any  false  trade  description  to  goods  ; 
a.  2  (2),  8  (1).  or  (/)  canses  any  of  the  things  ahove  in  this  section  mentioned  to  be  done,  shall, 
subject  to  the  provisions  of  this  Act,  and  unless  he  proves  that  he  acted  without 
intent  to  defraud,  be  guilty  of  an  offence  against  this  Act.  (2.)  Every  person  who 
sells,  or  exposes  for,  or  has  in  his  possession  for,  sale,  or  any  purpose  of  trade  or 
manufacture,  any  goods  or  things  to  which  any  forged  trade  mark  or  false  trade 
description  is  applied,  or  to  which  any  trade  mark  or  mark  so  nearly  resembling  a 
trade  mark  as  to  be  calculated  to  deceive  is  falsely  applied,  as  the  case  may  be,  shall, 
unless  he  proves — (a)  That  having  taken  all  reasonable  precautions  against  com- 
mitting an  offence  against  this  Act,  he  had  at  the  time  of  the  eommission  of  the 
alleged  offence  no  reason  to  suspect  the  genuineness  of  the  trade  mark,  mark,  or 
trade  description;  and  (b)  that  on  demand  made  by  or  on  behalf  of  the  prosecutor, 
he  gave  all  the  information  in  his  power  with  respect  to  the  persons  from  whom  he 
obtained  such  goods  or  things ;  or  (c)  that  otherwise  he  had  acted  innocently ;  be 
guilty  of  an  offence  against  this  Act.  (3.)  Every  person  guilty  of  an  offence  against 
this  Act  shall  be  liable  — (i.)  On  conviction  on  indictment,  to  imprisonment,  with  or 
without  hard  labour,  for  a  term  not  exceeding  two  years,  or  to  a  fine,  or  to  both 
imprisonment  and  600 ;  and  (ii.)  On  summary  conviction  to  imprisonment,  with  or 
without  hard  labour,  for  a  term  not  exceeding  four  months,  or  to  a  fine  not  exceeding 
901,  &e. 

Sect.  8.  —(1.)  For  the  parposes  of  this  Act — The  expression  "  trade  description  ** 
means  any  description,  statement,  or  other  indication,  direct  or  indirect,  .  . 
(c)  at  to  the  mode  of  manufacturing  or  producing  any  goods,  .  .  .  and  the  ase 
of  any  figure,  word,  or  mark  which,  according  to  the  custom  of  the  trade,  is  commonly 
taken  to  be  an  indication  of  any  of  the  above  matters,  shall  be  deemed  to  be  a  trade 
description  within  the  meaning  of  this  Act. 

The  expression  "  false  trade  description  "  means  a  trade  description  which  is  false  in 
a  material  respect  as  regards  the  goods  to  which  it  is  applied,  and  includes  every 
alteration  of  a  trade  description,  whether  by  way  of  addition,  effacement,  or  other- 
wise,  where  that  alteration  makes  the  description  false  in  a  material  respect,  and  the 
fact  that  a  trade  description  is  a  trade  mark,  or  part  of  a  trade  mark,  shall  not 
prevent  such  trade  description  being  a  false  trade  description  within  the  meaning  of 
this  Act. 

The  expression  **  goods  "  means  anything  which  is  the  subject  of  trade,  manufao- 
tnre,  or  merchandise. 

Corrie  Orant  for  the  appellant. — This  information  wag  under 
sect.  2,  sub-sect.  2^  of  the  Merchandise  Marks  Act^  1887^  and  it  is 
submitted  that  under  that  sub-section  the  respondents  were  upon 
the  facts  as  proved  guilty  of  the  offence  of  selling  goods  to  which 
a  false  trade  description  was  applied.  It  is  not  disputed  that 
the  cigarettes  in  question  were  made  by  machine  and  not  by 
hand^  and  the  magistrate  held  that  the  label  constituted  a 
*'  trade  description "  within  the   meaning  of  the  Act ;  and  he 
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also  foTuid  that  the  label  was  nntrae  in  point  of  fact  as  a  trade  EiBsnufBonc 
deacriptioiif  but  that  it  was  not  a  false  trade  description  in  any  g^i^^^ij  ^j,„ 
material  reapeot  as  regarded  the  cigarettes  themselves.     It  is    Gluoksteiv 
wholly  immaterial   that  there  was   no  intention  to  deceive  the     Ldiitbd. 
buyer,  and  the  magistrate  was  wrong  in  holding  that  to  con-         ^^ 

stitate  a  false  trade  description  it  was  necessary  that  the  trade        ' 

description  shoald  be  false  having  regard  to  the  special  qualities  Merchandise 
of  the  cigarettes.     It  is  sufficient  if  the  label  have  a  description  -^a^^^^b 
upon  it  which  is  untrue  in  point  of  fact  as  in  this  case.      [He  was  ^^^de  descri/p- 

stopped.]  iion — Article 

ff.  Avory  for  the  respondents. — The  decision  of  the  magistrate    ^  ^^^^^ 
was  right.     Two  questions  arise  in  the  case,  and  it  is  sufficient    Absent  of 
for  th«  respondents  if  they  succeed  upon  either  point.     In  the    mens  rea— 
first  place,  this  was  a  question  of  fact  and  the  magistrate  has    Materiality 
dealt  with  it  as  a  questibn  of  fact,  and  has  found  that  the  respon-     ^s^'J^sJ^ 
dents  were  not  guilty  of  any  offence  under  the  Act.     Sect.  3,    Vict.  e.  28, 
sub-sect.  1,  defines  what  a  ''  trade  description  "  is,  and  what  a  «•  2  (2),  3  (i). 
"islae  trade    description''  is,   and  the  latter  is  defined  as    a 
trsde  description  which  is  false  in  a  material  respect  as  regards 
the  goods  to  which  it  is  applied.     The  magistrate  has  to  deoide 
aa  a  question  of  fact,  whether  the  description  is  false  in  a  material 
respect  as  regards  the  goods     He  has  done  so  in  this  case,  as  he 
has  decided  that  the  description  was  not  false  materially  having 
regard  to  the  quality  of  the  goods  sold.     [Lord  Russell,  O.J. — 
The  finding  of  the  magistrate  really  comes   to  this,  that  if  a 
person  were  to  sell  American  hams  or  bacon  for  Yorkshire  hams 
or  Wiltshire  bacon,    he  could  defend  himself  by  saying  that 
althoQgh  they  were  American  hams  or  bacon,  they  were  as  good 
as  or  better  than  Yorkshire  hams  or  Wiltshire  bacon.]     In  every 
case  the  magistrate  hsLS  to  consider  the  evidence  on  both  sides 
as  to  the  question  of  the  materiality,  and  in  this  case  he  had  to 
consider  whether  it  was  material  that  the  goods  were  described 
as  hand  made  or  as  machine  made,  and  he   held  it  was  not 
material  so  far  as  regarded  the  goods.     The  evidence  was,  and  it 
was  accepted  by  the  magistrate,  that  the  machine-made  cigarettes 
were  as  good  as  the  hand -made  cigarettes.     Once  it  is  admitted 
that  the  magistrate  must  inquire  into  the  materiality   of  the 
Use  description,  then  it  follows  that  in  every  case  he  must 
decide  whether  the  particular  description  is  false  in  a  material 
point.    The  magistrate  has  done  so  in  this  case,  and  it  is  a 
question  of  fact  for  him.     The  second  ground  is  that  the  respon- 
dents have  established  their  defence  upon  the  facts  which  the 
magistrate    has    found,    the    defence    that    they    have    acted 
innocently  within  sub-sect.  2   (c).     It  is  found  in  the  case  that 
diej  had  no  intention  to  deceive  the  buyer,  or  induce  him  to 
pnrcluise  goods  which  he  would  not  have  purchased  but  for  this 
ahel;  and  the  question  whether  he  is  guilty  of  an  offence  within 
the  meaning  of  the  Act  depends  upon  whether  he  shows  to  the 
tttiafaction  of  the  magistrate  that  he  has  ^'  acted  innocently  " 
within  the  meanings  of  the  Act,  and  acting  innocently  can  only 

K  i 
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KiRSHBNBoiM  mean  that  he  had  no  intention  to  defraud,  that  is,  as  the  Act 

Salmoii  and   ^^y*  *^  regards  the  goods.     In  the  case  of  Star&y  v.  Ghihjoorth 

Gluokitdn    Chim/powder  Company  (62  L.  T.  Rep.  73 ;  24  Q.  B.  Dir.  90),  which 

LmiTED.      was  under  sub-sect.  1  of  sect.  2,  Lord  Coleridge,  O.J.  said  (24 

TZTZ        Q.  B.  Div.,  at  p.  96) :  "  This  was  a  false  description,  used  in  order 

!        to  save  this  contract  and  avoid  the  penalties,  &c.,^'  and  Mathew^  J. 

Merchandise  sajs,  at  p.  97  :  "The  words  '  without  intent  to  defraud'  apply  to 
vRg^—F^J    oases  where  a  person  uses  a  particular  mark  without  any  intent 
trade  deaerip-  ^^  ^^  doing  to  induce  a   buyer  to  accept  goods  which  mig^ht 
tion— Article  otherwise  be  rejected.''     Both  learned  judges  there  say  that  the 
d^^^r^d^    words  in  sub-sect.  1,  "without  intent  to  defraud"  apply  where 
Absence  of    ^^^^  ^^  ^^  intention  to  induce  a  buyer  to  accept  goods  which 
mens  rea—    otherwise  he  might  not  accept,  and  that  was    so   in  this  case. 
Materiality    The  findings  of  fact  here  show  that  they  acted  without  intent   to 
^■'_g*^^5^^  make  profit,  and  without  intent  to  defraud;  and  a  person   acts 
Tic*,  s.  28,    "  innocently ''  if  he  proves  that  he  acted  without  intent  to  defraud, 
s.  2  (2),  3  (1).  Acting  innocently    is    the    same    as   acting   without   intent    to 
defraud  ;  otherwise  a  person  would  be  liable  to  fine  and  imprison- 
ment if  he  acted  even  inadvertently.     Upon  both  grounds  the 
respondents  are  entitled  to  succeed.     He  also  referred  to  Chridley 
v.  Swinbome,  5  Times  L.  Rep.  71. 

Lord  Russell,  C.J. — This  case  comes  before  the  Court  on  a 
case  very  carefully  stated  by  the  learned  magistrate,  and  we  are 
asked  to  express  the  opinion  of  the  Court  upon  the  question 
whether  upon  the  facts  stated  the  magistrate  ought  to  have  con- 
victed the  respondents.    The  charge  against  the  respondents  was 
a  charge  preferred  under  sect.  2,  sub-seot.  2  of  the  Merchandise 
Marks  Act,  1887,  and  that  sub-section  provides  that  it   is   an 
offence  against  the  Act  to  sell  any  goods  to  which  a  false  trade 
description  is  applied.     That  is  the  offence  charged.     The  case 
finds  that  these  are  the  facts  proved  before  the  magistrate.     The 
respondents  sold  to  the  appellant  for  the  sum  of  twopence  and 
one  farthing  ten  cigarettes  in  a  packet  to  which  a  printed  label 
had  been  affixed  bearing  the  words,  "  Ten  cigurettes  guaranteed 
hand- made  by  experienced  workmen."     The  ordinary  price  for 
ten  cigarettes  made  by  hand  of  the  same  quality  of  tobacco  would 
have  been  twopence  and  three  farthings,  so  that  the  packet  of  ten 
would  have  cost  one  halfpenny  more  if  they  had  been  actually 
hand-made.     He  then  proceeds  to  find  the  circumstances  of  the 
sale,  and  he  says  that  the  appellant  bought  these  cigarettes  for 
the  purpose  of  ascertaining  whether  they  were  hand-made  or  not, 
and  with  a  view  to  legal  proceedings  and  not  in  the  belief  that 
they  were  hand-made,  and  that  it  was  admitted  by  the  respon- 
dents that  they  were  not  hand-made.     The  magistrate  thereupon 
finds,  and  very  properly  finds,  that  the  description  "  guaranteed 
hand-made  by   experienced  workmen "   is   a   trade   description 
within  the  meaning  of  the  Act,  and  that  it  was  falsely  applied  to 
these  goods,  and  he  proceeds  to  explain  how  the  cigarettes  were 
made,  and  he  says  they  were  made  for  the  respondents   by  a 
newly-invented  machine  called  Barron's  machine,  and  he  found 
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as  a  fact  that  the  cigarettes  so  made  were  at  least  as  good  as  Kibbbenboix 
those  made  by  hand.     He  farther  finds  that  there  was  no  inten-   ^      ^* 
tion  to  deceive  the  buyer  or  to  induce  him  to  purchase  goods    gluobstbin 
which  he  would  not  have  purchased  if  the  description  on  the      Limitbd. 
label  had  been  omitted^  but  that  in  using  these  labels  the  respon-        ^rr~ 

dents  were  actuated  merely  by  a  spirit  of  economy  that  prompted         '. 

them  to  use  the  remaining  stock  of  these  labels  which  they  had  Merchandise 

already  paid  for.     He  therefore  finds  that  there  was  a  false  trade  J^^l^^ a^f' 

description  applied  by  the  respondents,  bat  he  finds  that  that  ^^^^  ~deicrip- 

trade  description  was  not^  under  the  circamstances  of  the  case,  a  tion—ArtieU 

&lse  trade  description  in  any  material  respect  as  regarded  the    **  9^^  «« 

goods  sold,  within  the  meaning  of  sect.  3,  sub-sect.  1  of  the  Act.     j},l^g  J7 

If  he  had  contented  himself  with  merely  finding  as  a  fact  that  the    mens  rea— 

trade    description,   though   false,    was   not   false   in  a   material   Materiality 

respect,  it  probably  would  have  been  the  duty  of  the  Court  to  ""^.^"^^{^ 

accept  that  as  a  question  of  fact ;  but  what  he  has  done — and    yiet.  e.  28, 

qaite  rightly  done — is  this  :    He  has  set  out  the  grounds  and  8.  2  (2),  3  (i). 

reasons  by  which  he  arrived  at  the  conclusion  to  which  he  has 

come,  and  he  has  done  so  by  what  I  may  call  the  doctrine  of 

equivalents;  that  is  to  say,  that,  although  the  purchaser  did  not 

get   what   was    described    by   the    label,    namely,    hand-made 

cigarettes,  yet  he  got  cigarettes  quite  as  good  as  if  they  had  been 

made   as    so  described.     Can   that  doctrine   of   equivalents  be 

so  applied  here?     To  deal  with  that  question  it  seems  to  me 

necessary  to  refer  to  what  the  scheme  of  the  Act  is.    The  general 

scheme  of  sect.  2  of  the  Act  is  thia  :  It  enumerates  several  things 

which  are  an  offence  against  the  Act,  and  then  points  out  how 

the  party  charged  may  meet  the  prima  facie  case  against  him.   If 

the  charge  is  under  sub-sect.  1  of  sect.  2,  then  the  accused  may 

meet  a  prima  facie  case  against  him  by  satisfying  the  magistrate 

that  he  ''acted  without  intent  to  defraud.'^     When  the  charge  is 

under  sab-sect.  2  of  the  same  section,  then  there  are  two  ways  in 

which  the  charge  may  be   met.     If  the  application  is  made  in 

respect  of  goods  obtained  from  some  other  person  with  a  label 

npon  them,  then  he  may  meet  that  charge  by  showing  that  he 

has   taken   all   reasonable   precautions  against   committing   an 

offence  against  the  Act,  and   that  on  demand  he  gave  aU  the 

information  in  his  power  with  respect  to  the  persons  from  whom 

he  obtained  such  goods.     That  obviously  applies   to   the   case 

where   the  accused   is   buying   goods   from   someone   else   and 

is    re-selling   them    to    another   person.     Then,   secondly,   the 

charge   under  that   sub-section   may  be   met   if    the    accused 

prove  "  that  otherwise  he  had  acted  innocently ,''  and  the  onus 

ia  upon  him   to    establish    innocence  if  a   prima  facie  case  is 

made  oat  against  him  under  the  section.     Now  I  come  closer  to 

the  question  of  materiality  in  sect.  3,  and  in  this  connection  it  is 

necessary  to  point  out  that  the  Act  is  aimed  at  the  protection  of 

tiie  buyeTj  not  merely  as  to  the  number,  quantity,  or  weight  of 

the  ffoods  aold^  bat  also  as  to  the  place  or  country  in  which  the 

goom   were  made,  and  as  to  the  mode  of  manufactnring  the 
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KiBBmurBooi  goods^  80  that  goods  mannfactared  in  or  coming  from  a  foreign 

g      ^'  country  should  not  be  sold  as    home  made  goods.     Then  folio w^ 

Olugkatbzn    ^^^  words  in  sect.  3,  that  a  '*  false  trade  description "  means  a 

LnuTSD.     trade  description  which  is  false  in  a  material  respect  as  regards 

TTT:        the  goods  to  which  it  is  applied.      Applying  that  to  the  facts  of 

'       this  case,   if  that  means  that  it  would  be  an  answer   to    this 

MerchandU§  charge   to  say  that^  though  the  person  did  not  get  what  w^as 
i?R7*^  v^h    ^©scribed  on  the  label,  he  got  something  quite  as  good,  then   I 
trade~de8cr%p' ^^  ^^^  ^^^  ^^7  *  persou  Selling,  Say,  an  American  ham  for  a 
tion—ArticU  Yorkshire  ham,  should  not  be  entitled  to  say  that  the  American 
a»  good  as     ham  ^a,g  ^^g  good  as,  or  better  than,  a  Yorkshire  ham;  and  the 
Irenes  of    ^^^^  answer  that  the  article  sold  was  as  good  as  that  asked  for, 
mens  rea—    might  be  given  in  the  case  of  butter,  cheese,  or  a>ny  other  article 
Materiality    that  might  be  sold  under  a  wrong  description.     I  cannot  see  that 
^'"^—ftoT'si  **  ^^^^  *^  ^^  answer ;    and,  moreover,  there   are  some  people  who 
Vict.  c.  28,    think   rightly  or   wrongly,  that   the   hand- made  cigarettes    are 
9. 2(2),  3(1).  better  than  the  machine-made  cigarettes.     These  considerations 
seem  to  me  to  show  that  it  would  be  impossible  to  hold  that  the 
ground  on  which  the  magistrate  proceeded  was  a  right  groand. 
He  was  wrong  in  the  conclusion  he  arrived  at,  that,  because  the 
article  sold  was  as  good  as  that  described  on  the  label,  no  offence 
had  been  committed,  and  he  cannot  be    supported  in  that  con- 
clusion.    The  buyer  is  entitled  to  know  what  he  is  buying,  and 
to  have  it  properly  described.  I  am  quite  satisfied  therefore,  that 
this  is  a  case  in  which   the  falsity  of  the  label  was  a  falsity  in  a 
material  respect  as   regards  the  goods  sold  within  the  section. 
Another  point  was  taken  on  behalf  of  the  respondents,  namely, 
that  the  respondents,  in  doing  what  they  did,  "  acted  innocently  '^ 
within  the  meaning  of  clause  (c)  of  sub-sect.  2.     I  cannot  accept 
that  view.      They  do  this  thing  of  affixing  a  false  trade  descrip- 
tion deliberately ;  the  magistrate  describes  why  it  was  done ;   he 
says  it  was  done  to  save  the  expense  of  printing  new  labels. 
That  being  so,  it  seems  to  me  to  be  impossible  in  those  circum- 
stances to  say  that  the  respondents  ''  acted  innocently ''  within 
the  meaning  of  this  section.     The  case,  therefore,  must  go  back 
to  the  magistrate,  with  our  opinion  that,   upon  the  facts  of  this 
case,  he  ought  to  have  convicted  the  respondents,  but  that  it  is 
for  him  to  exercise  his  own  discretion  as  to  what  the  punishment 
should  be. 

IIaweins,  J. — I  entirely   agree.      It  seems  to  me    that   the 
materiality  of  the  description  on   the  label  cannot   depend    on 
whether  or  not  the   particular   goods  sold   are  better  or  worse 
than  the  goods  as  described  on  the  label. 
Day,  J. — I  am  of  the  same  opinion. 

Wills,  J. — I  am  of  the  same  opinion.  The  magistrate  has 
found  here  that  the  description  affected  the  price  some  20  per 
cent.,  as  it  is  found  that  there  was  that  difference  between  the 
prices  of  the  hand- made  and  the  machine-made  cigarettes,  which 
would  show  that  some  persons  at  any  rate  thought  the  hand-made 
better  than  the  machine-made  cigarettes.     How  can  his  decision 
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be  sapported  that  that  was  an  immaterial  description  ?     It  is  Kiubinboim 

said  that  the  article  sold   under  this  misdescription  was  as  good  ^'    ^^ 

as  that  described  on  the  label,  bat  I  do  not  think  that  that  can  QLuosirnN 

possibly  be  an  answer  to  the  offence  charged  under  this  section.  Limttbd. 
Wright,  J. — I  am  of  the  same  opinion. 

Appeal  allowed.  Case  remitted  to  magistrate  to  convict. 

Solicitors  for  the  appellants,  Radford  and  Frankland.  Merchand%8$ 

SoUcitors  for  the  respondents,  Lewis  and  Lewis.  li^T^F^u^ 

Wads  deicrip- 

iion — Article 

as  good  oi 

d98crib§d — 

Ab9ene§  of 

mens  rea — 

MatertaUty 

of  description 

—50  4-  51 

VicL  e.  28, 

QQEEN^S  BENCH  DIVISION,  '•  ^  ^^^*  ^  (^)- 

May  17  and  24. 

(Before  Wills  and  Kennedy,  JJ.) 

Rkg.  V,  Fry  and  othebs  (Justices)  and  Stokeb;  E:*'  parte 

Masters,  (a) 

Justices — Practice — Different  offences  cha/rged — Hea/ring  of  all 
informations  hefofe  decision  of  first — Conviction  on  first  informa- 
tion— Legality  of  conviction. 

Tkre€  informations  were  preferred  at  petty  sessions  against  a  beer- 
house-'keeper  for  breaches  of  the  Licensing  Acts.  At  the  eonchi' 
sion  of  the  first  ca^e  the  justices  postponed  their  decision  thereon 
and  proceeded  to  hear  the  other  informations  which  related  to 
different  charges  committed  on  a  different  day,  and  they 
dismissed  the  second  and  third  informations.  They  then 
announced  that  they  had  decided  to  convict  on  the  first  charge, 
and  they  convicted  accordingly  on  the  first  information.  The 
justices  stated  that  they  were  unanimous  in  favour  of  convicting 
at  the  close  of  the  first  case,  but  that  they  adjourned  their 
decision  and  the  consideration  of  the  amount  of  the  penalty 
until  after  the  other  charges  were  disposed  of  and  that  in  adjudi- 
cating on  each  case  they  applied  to  that  case  the  evidence  that 
was  given  in  reference  to  it,  and  no  other. 

Held,  that  the  postponement  by  the  justices  of  tJieir  decision  in  the 
first  ca^ss  until  they  had  disposed  of  the  other  cases  did  not, 
under  the  circumstances,  render  the  conviction  in  thefi/rst  case 
had  in  law. 

EULE  for  a  certiorari  to  remove  into  the  High  Conrt  and 
quash  an   order  or  conviction   made  on  the  11th  day  of 
March,  1898,  whereby  one  John  Masters  was  convicted  of  nnlaw- 

(a)  lUportod  by  W.  W.  Ou,  Esq.,  Barriiter-at-Law. 
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Rao-        fally  permitting    dmnkenness   to  take    place   on  his  licensed 
^  ^'  premises.     The   rule  was    obtained    at    the  instance    of   John 

Fry  and      4-. 

oTHEBB       Jjlasters. 
CJD8T1CK8;        The  facts,  as  appearing  in  the  affidavits^  were  as  follows  : 
^7w*?^       ^*  *  P®**y  sessions  held  on  the  11th  day  of  March,  1898,  at 
Mabtkkb*     Long  Ashton,  in  the  county  of  Somerset,  the  justices  present 

being  the  Right  Honourable  Sir  Edward  Pry,  H.   Gary  Batten, 

1898.       and  Frederick  Weatherley,  three  informations  were  preferred  by 
Justice  of    William  Stoker,  superintendent  in  the  Somersetshire  constabu- 
the peace—   lary^  against  John  Masters^  beerhouse-keeper  in  the  parish  of 
Practice—    Easton-iu-Gordano . 

infomations      ^^^  ^™^  information  charged  that  the  said  John  Masters,  on  the 

for'diferent    7th  day  of  February,  1898,  then  being  a  person  duly  licensed  to 

offences—     sell  intoxicating  liquors  to  be  consamed  on  the  premises,  did 

o/'dec'^'"****—  unlawfully  permit  drunkenness  t.o  take  place  on  his  premises, 

ConvicHwi    namely,  at  the  "  Queen's  Head  *'   beerhouse  at  Pill  in  the  said 

after  heanng  parish,  contrary  to  the  provisions  of  sect.  13  of  the  Licensing 

«"  i^^^""  Act,  1 872  (85  &  36  Vict.  c.  94) . 

There  was  also  at  the  same  time  and  place  a  second  informa- 
tion against  him  charging  that  on  the  8th  day  of  February^  1898^ 
he  did  unlawfully  sell  certain  intoxicating  liquor  to  a  certain 
person  or  persoua  at  his  licensed  premises  aforesaid  during  the 
time  at  which  such  premises  are  directed  to  be  closed,  namely, 
at  a  quarter  past  eleven  o'clock  at  night,  contrary  to  the  form 
and  provisions  of  sect.  9  of  the  Licensing  Act,  1874  (37  &  38 
Vict.  c.  49). 

The  third  information  charged  that,  on  the  said  8th  day  of 
February,  1898,  he  did  unlawfully,  during  the  time  at  which  such 
premises  are  directed  to  be  closed^  open  and  keep  open  such  pre- 
mises for  the  sale  of  intoxicating  liquors  during  prohibited  hours, 
namely,  at  a  quarter  past  eleven  o'clock  at  night,  contrary  to 
the  provisions  of  sect.  9  of  the  Licensing  Act,  1874. 

The  defendant  was  first  charged  on  the  first  information. 
A  solicitor  appeared  for  him,  and  he  pleaded  not  guilty. 
The  evidence  for  the  informant  was  then  given,  and  the  soli- 
citor for  the  defendant  then  addressed  the  Court,  and,  while 
doing  so,  asked  the  Court  to  hear  the  three  cases  together. 

Accordiug  to  the  affidavit  of  the  superintendent  (the  infor- 
mant), the  chairman  of  the  Court  (Sir  Edward  Fry)  said : 

Superintendent,  it  baa  been  snggested  to  as  tbat  we  sbonid  bear  tbe  eyidence  for 
tbe  informant  in  tbe  otber  oases  before  we  proceed  furtber  witb  tbe  case  on  wbiob  we 
are  now  engaged. 

The  superintendent  objected,  on  the  ground  that  the  offences 
were  under  two  separate  sections,  and  that  they  were  on  different 
days. 

The  chairman  then  said  to  the  solicitor  for  the  defendant  that 
they  must  proceed  with  the  first  case,  and  the  justices  accord- 
ingly (as  they  stated  in  their  affidavit)  decided  to  treat  the  cases 
separately. 

The  solicitor  for  the  defendant  then  went  on  with  his  address 


V. 

F'rt  and 

UTHEK8 
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and  afterwards  called  his  witnesses^  and  the  first  case  was  con-        Rio. 
eluded. 

The  jastices  consulted  together^  and  the  chairman^  addressing 
the  defendant's  solicitor,  said  :  (Justicer) 

_  AND    StOKKR  ' 

We  will  loave  this  matter  now,  and  give  oar  decigion  after  hearing  the  other  eases.        \.   '   ^.i^    * 

The  second  information  was  then  proceeded  with.  Ma>stbrs. 

Evidence  was  given  for  the  informant,  and  on  its  coaclasion  j^gg 

the  defendant's  solicitor  asked  if  there  was  any  case  to  meet.  

The  justices  consulted,  and  without  hearing  evidence  tor  the  Justice  of 

defence,  dismissed  the  case  with  costs.  ^p^mcHce^ 

The  third  information   was  then  taken,  when   the  informant  Separate 

told  the  jastices  that  he  had  no  further  evidence  to  offer  than  informations 

that  which  had  been  eiven  in  the  second  case,  and  the  iustices  f^^j^^ff^^^^ 

consalted  and  dismissed  the  third  informatiou.  Adjoummeni 

The  justices  theu,  having  consulted   together,  said  that  their  ot  decision  — 

decision  in  the  first  case  was  that  the  defendant  was  fined  bl.  and  ^?'*^**^'* 

costs,  and  that  the  conviction  was  to  be  recorded  on  his  licence.  ^n  in/ortna- 

The  justices  in   their  affidavit  stated  that,  when  the  super-  tio^is. 
inttfodeut  objected  to  the  three  cases  being  heard  together,  they 
decided  to  treat  the  cases  separately,  and  they  said  : 

Spea^ng  to  the  best  of  our  recoUection  of  what  took  place  we  say  that  we  were 
BAudmouB  in  favour  of  convicting,  but  we  adjourned  our  decision  and  the  oonsidera- 
tioD  of  what  penalty  should  be  inflicted,  till  after  the  other  informations  were 
pTDoeeded  with.  The  second  caae  was  then  proceeded  with.  The  ofiFence  charged 
VMS  totally  distinct  one,  the  date  of  its  alleged  commission  being  different,  and  the 
•Tidenoe  in  support  thereof  was  difiFerent  from  tbat  offered  in  the  first  case,  and  after 
lieariag  the  evidence  we  dismissed  this  information.  The  superintendent  then 
informed  us  that  the  evidence  he  proposed  to  tender  in  the  third  case  was  the  same  bh 
Uut  already  given  in  the  second  case,  and  that  he  could  not  expect  to  succeed  in  the 
third  case,  and  we  dismissed  the  third  information  also. 

We  then  reverted  to  the  first  case,  and  we  announced  our  finding  on  it,  namely, 
that  we  had  decided  to  convict,  and  we  imposed  a  fine  of  51.  and  costs,  and  ordered  a 
reootd  of  the  conviction  to  be  indorsed  on  the  licence. 

In  adjudicating  on  each  case  we  applied  to  that  case  the  evidence  that  was  given  in 
nferenee  to  it,  and  no  other,  and  the  evidence  given  in  the  second  case  in  no  way 
iofloenoed  our  deoiaion,  or  the  amount  of  the  tine  imposed  in  the  first  case 

We  submit  that  we,  as  judges  of  fact  and  law,  were  entitled  to  postpone  the 
dseision  on  the  first  information  until  we  had  considered  it  as  fully  as  we  thought 
Bcoessary,  and  that  this  right  was  not  taken  away  by  the  fact  that  in  the  interval  we 
proceeded  with  other  business  which  had  no  relation  to  the  case. 

Dajiekwerts  (F,  E,  Weatherly  with  him)  showed  cause. — -The 
rule  here  is  to  quash  the  conviction  on  the  ground  that  the 
justices  after  hearing  the  first  summons  heard  the  other  sumruons 
before  adjudicating  on  the  first.  There  is  no  authority  for  a 
certiorari  in  such  a  case.  In  a  case  very  similar  to  the  present — 
the  case  of  Beg.  v.  Justices  of  Staffordshire  (23  J.  P.  486) — the 
Court  refused  to  quash  the  conviction,  and  Lord  Campbell,  C.J. 
there  said  that  the  Court  must  assume  that  the  magistrates 
applied  to  each  case  the  evidence  given  in  support  of  it.  That 
18  applicable  here,  as  the  justices  in  their  affidavit  say  expressly 
that  they  applied  to  each  case  the  evidence  applicable  to  it,  and 
no  other.  The  case  of  Hamilton  v.  Walker  (67  L.  T.  Eep.  200  ; 
(1892)  2  Q.  B.  25)^  which  will  be  relied  upon  in  support  of  the 
role,  has  really  nothing  to  do  with  the  present  case. 


1898. 
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Rbg.  /.  B,  Banket  {H.  H,  Ghregory  with  him)  in  sapport  of  the  role. 

F«T  AWD     — ^^^  conviction  in  this  case  was  bad,  and  ought  to  be  quashed. 

oTHsiu       Where  a  person  is  put  on  trial  on  a  criminal  charge  he  is  entitled 

(Jutnow)    to  have  a  decision  on  that  charge  before  any  further  evidence  is 

^"^/par"'  given  against  him  on  any  other  charge.    The  affidavits  hereshoiw- 

Maitus.      that  the  justices  did  not  decide  the  first  case  before  hearing  the 

other  cases.     What  they  did  was  to  postpone  their  decision  on 

the  first  information,  which  they  had  no  right  to  do.  They  them- 

Ju§Uee  of    selves  say  in  their  affidavit  that  they  adjourned  their  decision 
thepe<u€—    and  the  consideration  of  the  penalty.     That  being  so,  it  is  imma- 
^IL****^    terial  to  consider  whether  the  justices  were  in  fact  influenced  by 
informaiiona  ^^®  evidence  on  the  other  charges ;  the  question  is,  whether  the 
for  differont  circumstancos  were  such  as  that  the  hearing  of  the  subsequent 
^iSf"*^!^^  summons  tended  to,  or  was  likely  to  influence  them,  and  it  has  to 
o/dtcZrion--  ^^  bome  in  mind  that  the  rule  in  criminal  cases  is  different  from 
Oonvietion    that  in  civil  cases.     The  affidavits  conclusively  show  that  the 
aft^rhsaring  jastices  postponed  their  decision  on  the  first  charge  until  after 
^i^m!^    the  hearing  of  the  other  matters.     Sects.  10  and  14  of  the  Sum- 
mary Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  48),  show  that  two 
or  more  matters  of  complaint  cannot  be  mixed  up  together,  and 
that  there  must  be  a  decision  on  one  complaint  before  receiving 
the   evidence   on   another.     The   case   of   Hamilton  v.    Walker 
{ubi  sup,)  is  really  conclusive  of  the  present  case,  as  there  what 
the  jastices  did  was  to  reserve  their  decision  on  the  first  summons 
until  they  had  heard  the  second,  and  the  Court  held  that  both 
convictions  were  bad  in  consequence.     That  case  and  the  provi- 
sions of  the  Summary  Jurisdiction  Act  show  that,  if  there  was  an 
adjournment  of  the  first  summons  until  the  jastices  heard  the 
evidence  in  the  other  cases,  then  they  ceased  to  have  any  juris- 
diction to  convict  on  the  first  information.     The  case  of  Reg.  v. 
Justices  of  Staffordshire   {ubi  sup,)   is  distinguishable.     In  that 
case  there  was  a  mere  irregularity  because  there  was  never  a 
moment  of  time  when  the  justices  had  no  jurisdiction.     Here, 
directly  the  justices  entered  on  the  hearing  of  the  second  infor- 
mation, they  ceased  to  have  any  jurisdiction  to  convict  on  the 
first  case. 

Cur.  adv.  vult. 
May  24. — ^The  judgment  of  the  Court  (Wills  and  Kennedy,  JJ.) 
was  read  by 

Wills,  J. — We  are  of  opinion  that  this  rule  should  be  dis- 
charged. We  should  be  sorry  to  give  any  countenance  to  the 
notion  that  justices  may  mix  up  two  criminal  charges,  and  convict 
or  acquit  in  one  of  them  without  any  reference  to  the  facts  appear- 
ing in  the  other.  Such  a  course  would  be  contrary  to  law;  and, 
undoubtedly,  as  a  general  rule  it  will  be  prudent  and  right  for 
justices  to  avoid  any  course  which  reasonably  bears  the  aspect  of 
such  a  mistake.  If  a  prima  fade  case  is  made  out  that  such  an 
error  has  or  may  have  been  committed,  it  will  in  general  lie  upon 
the  juBtices  to  show  very  clearly  that  it  has  not  been  committed. 
On  the  other  hand,  we  should  be  equally  sorry  to  throw  any 
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donbt  upon  the  right  of  the  justioes^  in  any  oase^  for  reasons  of       Rm^ 
justice  arising  oat  of  the  circnmstances  of  the  case  itself^  and  for     ^  ,*'    ^ 
its  better  deter minatioD^  to  adjoorn  or  to  postpone  their  decision;       orRmi 
and  if  their  discretion  in  this  respect  be  honestly  exercised,  and    (Jnsnaai) 
not,  directly  or  indirectly,  with  the  view  of  throwing  in  facts  or  ^^**'*^^* 
evidence  which  have  no  legitimate  bearing  on  their  decision,  it     MAfnu. 

must  not  be  interfered  with.     In  this  case  we  think  the  case  pat        

forward  against  the  proceedings  of  the  jastices  is  completely        ]^^' 
answered.     It  is  impossible  in  considering  the  weight  to  be  given     justice  of 
to  what  the  jastices  said,  and  the  effect  to  be  given  to  what  they   the  peace  — 
did,  to  leave  oat  of  sight  the  fact  that  their  chairman  is  a  great    ^r^**^r" 
lawyer  of  long  judicial  experience,  and  as  thoronghly  capable  of  in/bnmi?iofM 
appreciating  the  impropriety  involved  in   any  mixing   np   the  for  differoiU 
evidence  in  the  several  cases  which  were  heard  before  the  decision     offeneee— 
upon  the  first  was  pronounced,  and  of  dealing  with  each  case  ,^'^:;^ 
separately  and  on  its  merits,  as  we  ourselves  are.     It  is  most    Conviction 
unlikely  that  a  bench  of  justices  whose  deliberations  were  guided  a/i«r  hearing 
by  him  shoald  have  been  permitted  to  fall  into  such  an  impro-  ^^  IJ^JT*** 
priety  of  procedure   as   is   suggested   by   the    applicant.     We 
entirely  accept  the  statement  that  the  jastices  were,  at  the  close 
of  the  evidence  and  speeches  in  the  first  case,  nnanimonsly  of 
opinion  that  there  should  be  a  conviction  in  that  case ;  and  we 
accept  it  none  the  less  because,  with  that  caution  which  we  might 
expect  from  the  chairman  when  speaking  of  matters  which  had 
happened  some  weeks  earlier,  they  so  state  "  to  the  best  of  their 
recollection.^'     We  entirely  accept  also  their  statement  that  they 
applied  to  the  case  the  evidence  that  was  given  in  reference  to  it 
and  none  other.     It  may  be  added  that  in  these  cases  the  circum- 
stances   were   such   that   it  was   singularly   easy   to   keep   the 
case   in    which    they    convicted    apart    from    the    other    two, 
which  related  to  a  different  date  and  involved  different  charges. 
The  extent  of    the    penalty   to    be    awarded  in  the   case   in 
which  they  were   unanimous  as  to  conviction,  might  not  impro- 
perly be  influenced  by  what  might  be  learnt  by  the  jastices  in 
the  course  of  the  other  cases.      Indeed,  Mr.  Bankes,  the  counsel 
for  the  applicant,  admitted  in  the  coarse  of  his  argument  before 
us,  that  if  the  amount  of  the  penalty   was   the   only  matter 
involved  in  the  postponement  of  the  jndgment,  there  was  nothing 
illegitimate  or  improper  in  the  proceeding.     We  cannot  doubt, 
that,  inasmuch  as  the  jastices  had  made  up  their  minds  on  the 
first  case  to   convict,  the  only  question  then  left  unsettled  was 
the  amount  of  the  penalty  to  be  imposed ;  and  that  they  fore- 
bore  immediately  upon  the  close  of  the  first  case  to  publish  their 
decision  as  to  conviction  or  acquittal   only  on  account  of  the 
obvious   inconvenience   of  splitting  the  pnblication    into    two 
parts.    A  case  of  Hamilton  v.  Walker  {ubi  svp.)  was  relied  upon 
by  the  applicant  for   the  certiorari,  as  to  which  a  word  must  be 
Bsid.     It  is  reported  in  four  different  reports :    67  L.  J.  135, 
M.  C. ;  (1892)  2  Q.  B.  25;  8  Times  L.  Bep.  581 ;  56  J.  P.  583. 
Of  these  by  &r  the  most  complete  is  that  in  56  J.  P.  588,  to 
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Rbo.        which  I  therefore  refer.      In  that  case  Hamilton  was  snmmoned 

-,   *•  before  the  justices  on  two  summonses :  1,  for  delivering  to  one 

OTBBB8       Farrell  a  number  of  indecent  advertisements  to  the  intent  that 

(JU8TIOB8)     they  should  be  delivered   and  exhibited  to  certain  inhabitants^ 

AND  Stomb  ;  ^Q  .    2,  for  that   Farrell  exhibited  to  certain  inhabitants,  &c., 
UkSTwiLM.     certain  indecent  advertisements,  or  that  Hamilton  aided,  abetted, 

counselled,   and  procured    Farrell  to  do  so.      The  magistrates 

1898.        heard  the  first  summons  and  were  asked  to  dismiss  it,  but  said 
JmtiZ  of     *^**'  ^^^7  would  hear  the  second  summons  before  doing  so,  and 

the  peace—   having  heard  it  they  convicted  upon  both.     The  Court  held  that 
Practice—    neither  conviction  could  be  supported.      Both  Pollock,  B.  and 

infarmat^oru  Williams,  J.   held  that  the  first   was  bad    because  the  statute 

for  d^erent    (Jervis's  Act)  requires  that  each   case  shall  be  considered  on  its 
offences-      own  merits  and  on  the  evidence  given  under  that  one  informa- 

of^di^^^-  ^^^°-     ^^  ^^  ^^®  second   conviction.  Pollock,  B.  held  that  it  was 
Conviction    bad  for   the  same  reason  as  the  first,  and  Williams,  J.,  upon  a 

after  hearing  totally  different  ground,   namely,  that  if  the  first  case  had  been 

aWtr^orwa-    decided  first  the  defendant  could  have  set  up  autrefois  convict 

txont 

as  an  answer,  and  had  been  deprived  of  the  opportunity  of  doing 
so.  Pollock,  B.,  however,  said  :  "  I  do  not  go  so  far  as  to  say 
that  the  justices  might  not  reserve  their  judgment  after  hearing 
the  evidence ''  (upon  the  first  case)  .  .  .  ''  Here  there 
is  nothing  to  show  that  the  justices  in  acting  on  each  information 
proceeded  on  the  evidence  applicable  solely  to  that  information." 
In  the  present  case  there  is  most  explicit  evidence  coming  from 
a  deponent  whose  assurance  upon  the  point  is  most  satisfactory 
and  conclusive,  that,  in  regard  to  the  information  now  in  ques- 
tion, the  justices  proceeded  solely  upon  the  evidence  applicable 
to  it ;  and  it  is  clear  that  the  ground  of  the  decision  in  Hamil- 
ton V.  Walker  {uhi  sup.),  as  stated  in  the  judgments  of  both  the 
learned  judges  who  formed  the  Divisional  Court,  does  not  exist 
in  the  present  case,  and  its  existence  is  negatived  by  the  afiidavit 
to  which  we  have  referred.  The  same  observation  applies  to 
the  judgment  of  Pollock,  B.  in  respect  of  the  second  information 
before  him.  The  reason  given  by  Williams,  J.  for  holding  the 
second  conviction  bad  has  no  application  whatever  to  the  present 
case.  There  is  therefore  no  conflict  whatever  between  our 
present  decision,  and  that  given  in  Hamilton  v.  Walker  {uhi  sup.) 
and  it  becomes  unnecessary  for  us  to  express  any  opinion  as  to 
whether  we  should  assent  to  the  reasons  given  by  the  members 
of  the  Divisional  Court  for  the  judgment  given  in  that  case.  This 
rule  must  therefore  be  discharged  with  costs. 

Buk  discharged. 

Solicitors  for  applicant  in  support  of  rule.  Bell,  Brod/rick,  and 
Gfray,  for  Hirst  and  Sandford,  Bristol. 

Solicitors  for  the  respondents,   Gruscotte,  Wadham,  and  Brad- 
bury,  for  (yDonohue  and  Anson,  Bristol. 
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QUEEN'S   BENCH   DIVISION. 

Tuesday,  May  17,  1898. 

(Before  Ridley  and  Ghannell,  JJ.) 

Benpield  (app.)  V.  Simms  (reap.)  (a) 

Summary  conviction — Principal  and  accessory — "  Cause ''  a>ct  of 
cruelty — Knowingly  advise  and  counsel — Cruelty  to  Animals 
Acty  1849*  (12  Sc  13  Vict,  c.  92),  s.  2. — Summary  Jurisdiction 
Ad,  1848  (11  ^  12  Vict.  c.  43),  s,  5. 

The  effect  of  sect.  5  of  the  Summary  Jurisdiction  Act,  1848,  is  to 
enable  the  prosecution  to  proceed  against  a  person  who  aids, 
ahets,  counsels,  or  procures  the  commission  of  an  offence  puninh- 
able  on  summary  conviction  as  if  he  himself  had  committed 
ths  offence. 

The  owner  of  a  horse  which  was  lame  consulted  a  veterinary 
surgeon  as  to  whether  the  horse  was  in  a  fit  condition  to  work. 
The  veterinary  surgeon  advised  that  it  was,  and  that  the  work 
•would  not  cause  it  additional  suffering.  The  owner  worked  the 
horse.  The  veterinary  surgeon  was  summoned,  under  sect.  2  tf 
the  Cruelty  to  Animals  Act,  1849,  for  cruelly  ill-treating  the 
horse  "  by  causing  it  to  be  worked  while  in  an  unjit  state. '^ 
The  magistrate  found  that  the  defendant  knew,  when  he  advisrd 
the  working  of  the  horse,  that  to  work  it  in  its  then  state  would 
be  an  act  of  cruelty,  and,  if  the  defendant  had  been  proceeded 
against  for  counselling  the  act  of  cruelty,  the  magistrate  would 
have  convicted  him,  but,  as  he  did  not  ^'  cause "  the  act  of 
cruelty,  the  summons  was  dismissed.     On  appeal : 

Held,  that  the  learned  magistrate  should  have  convicted,  since,  by 
sect.  5  of  the  Summary  Jurisdiction  Act,  1848,  anyone  who 
counsels  the  commission  of  an  offence  punishable  summarily 
may  be  proceeded  against  as  a  principal. 

/^ASE  stated  by  the  stipendiary  magistrate  of  Cardiff. 

An  information  was  filed  against  the  respondent,  charging 
him  with  craelly  ill-treating  a  horse,  by  causing  it  to  be  worked 
while  in  an  anfit  state,  on  the  13th  day  of  December,  1897. 

At  the  hearing,  it  was  proved  that  the  respondent,  who  was  a 
yeterinary  surgeon,  had  been  consulted  by  the  owner  of  the 
horse  in  question  as  to  whether  it  was  in  a  condition  to  be 
worked.  The  respondent  advised  that  it  was  in  a  condition  to 
be  worked^  that  the  disease  from  which  it  suffered  would  be 
benefited  by  working,  and  that  the  working  would  cause  it  no 

(a)  Reported  by  J.  Andrew  Stbahan,  Esq.,  Barrister-at-Law. 
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Baavmo     additional  pain.     The  owner  acted  on  this  advice^  and,  as  a  &ct, 
.  ^'  the  result  was  an  act  of  crnelty  to  the  horse. 

_  •  The  learned  magistrate  found  on  the  eyidence  that  the  respon- 

1898.        dent  knew  at  the  time  of  giving  his  advice  that  working  the 
^  ""T*         horse  would  have  this  result,  ana  he  said  that,  had  the  respon- 
af»imaL-^     ^^^^   been  summoned  for   counselling  and  advising  an  act  of 
Practice^     cruelty   under  sect.  5  of  the  Summary  Jurisdiction  Act,  1848 
Principal ond  (H  4  12  Vict.  c.  43),  he  Would  have  convicted  him;  but  as  the 
^^2il!r^   charge  was  one  of  "  causing '*  the  act  of  cruelty,  and  as  the 
abetting^     respondent  had  no  power  to  order  the  horse  to  be  worked,  and 
Conviction  of  did  uot  as  a  fact  work  it,  he  must  dismiss  the  summons. 
oMj^—        ^^  *^®  prosecutor's  desire  he  stated  a  case. 

j^^^Zn       Cruelty  to  Animals  Act,  1849  (12  &  18  Vict.  c.  92)  : 

Acty  1848 —  Seot.  2.  If  any  person  shall  from  and  after  the  passing  of  this  Aot  omellj  beat* 

11^12  Vict,  ill-treat,  oTer-driTe,  abase,  or  torture,  or  oause  or  procure  to  be  cruelly  beaten,  ill- 

e.  43,  «.  5  ;  treated,  OTor-driTen,  abased,  or  tortorsd,  any  animal,  every  such  ofiPender  shall  for 

12  ^  is  Vict,  every  such  ofiPence  forfeit  and  pay  a  penalty  not  exceeding  51. 

c  92  t  2 

Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  4S)  : 

Sect.  6.  Every  person  whe  shall  .aid,  abet,  counsel,  or  procure  the  oommisaion  of 
any  offence  which  is  or  hereafter  shall  be  punishable  on  summary  oonviotion,  shall  be 
liable  to  be  proceeded  against  and  convicted  of  the  same,  either  together  with  the 
principal  offender,  or  before  or  after  his  conviction,  and  shall  be  liable  on  conviction, 
to  the  same  forfeiture  and  punishment  as  such  principal  offender  is  or  shall  be  by  law 
liable,  and  may  be  proceeded  against  and  convicted  either  in  the  county,  riding, 
division,  liberty,  city,  borough,  or  place  where  such  principal  offender  may  be  con- 
victed, or  in  that  in  which  such  offence  of  aiding  or  abetting,  counselling  or  procuring 
may  have  been  oommitted. 

Colam  for  the  appellant.— The  learned  magistrate  was  pre- 
pared to  convict  if  the  respondent  had  been  indicted  as  an 
accessory.  But  I  contend  that  the  effect  of  sect.  5  of  the 
Summary  Jurisdiction  Act,  1848,  is  to  enable  the  prosecution  to 
treat  an  accessory  as  a  principal.  Strange  to  say  there  are  very 
few  authorities  upon  the  meaning  of  sect.  5.  The  only  one  bearing 
upon  this  point  which  I  can  find  is  Wilson  v.  Stttart  (8  B.  &  S. 
918).  Sect.  5  says  that  a  person  who  ''counsels  or  procures 
the  commission  of  any  offence  which  is  or  hereafter  shall  be 
punishable  on  summary  conviction  shall  be  liable  to  be  proceeded 
against  and  convicted  of  the  same  either  together  with  the 
principal  offender  or  before  or  after  his  conviction.'*  Surely 
this  means  that  he  is  to  be  charged  and  convicted  of  the  same 
offence  as  the  principal.  [Channbll,  J. — That  is  not  clear.  It 
depends  on  what  is  meant  by  ''  convicted  of  the  same.'*  Prima 
facie  that  would  seem  to  mean  convicted  of  counselling  or 
procuring  the  commission  of  the  offence.]  My  contention  is, 
that  it  means  the  same  offence  as  that  of  which  the  principal  is 
convicted,  and  that  the  object  of  the  section  is  to  apply  to 
offences  punishable  on  summary  conviction  the  rule  applicable 
to  misdemeanours  generally,  namely,  that  all  persons  who  are 
guilty  either  of  doing  the  act,  or  of  causing  or  procuring  it  to 
be  done,  are  principals. 

There  was  no  appearance  for  the  respondent. 
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SiDiiTy  J. — ^I  slionld  have  been  glad  if  there  had  been  oonnsel     BnvmD 
on  the  other  side  to  argue  this  matter,  as  it  might  have  assisted       aj^n 

as  in  forming  onr  conclasion ;  bat  that  not  being  so  we  are        

obliged  to  act  in  the  matter  as  it  stands  at  this  moment.     The        1898. 

magistrate  has  found  that  the  respondent  knowingly  counselled        "~ 

the  owner  to  cause  the  act  of  cruelty  to  be  perpetrated ;  but    animaU— 

that  he  has  not  caused  it  to  be  perpetrated  in  the  sense  in  which    Pradies^ 

the  word  is  used  in  the  Cruelty  to  Animals  Act,  for  this  reason  :  PrUuiipal  and 

"That  though  the  advice  of  the  respondent  in  some    degree   j^^!^^ 

influenced  the  owner  to  cause  the  animal  to  be  worked,  such    abetting^ 

advice  was  the  remote  cause  of  the  cruelty  in  some  degree  and  ConvictioH  of 

not  the   proximate   cause  of  the   cruelty   in   any   degree,  and    ad^thM— 

therefore  not  the  cause  of  the  cruelty  within  the  meaning  of  the     Summary 

statnte.''     I  think  it  is  correct  probably  to  say  that  the  word   Juritdietion 

"  cause''  used  in  the  Cruelty  to  Animals  Act,  sect.  2,  is  used  in  ^^^*  i2^i^ 

a  stricter  sense  than  the  words  "  procure  '*  or  "  counsel  '*  used    c.  48, ».  5 ; 

in  the  5th  seetion  of  Jervis's  Act,  and  that  you  are  entitled  to  12  4-  IS  Viet. 

say,  is  it  the  fact  that  this  person   has    been   the   immediate    ^*  ^'^^ '-  ^• 

cause  of  the  offence  being  committed  ?     There  is  no  evidence  in 

this  case  on  which  he  ought  to  have  found  that  in  that  sense  the 

respondent  was  the  cause  of  this  act  of  cruelty.     It  might  have 

been  otherwise.     It  might  very  well  be   that   the   veterinary 

surgeon  might  in  certain  cases,  and  on  certain  facts,  be  found 

to  have  actually  caused  the  act  of  cruelty  to   the  animal   in 

question,  although  not  the  owner  of  it,  and  although  not  in  a 

position  to  order  the  owner  to  do  anything.     I  can  understand 

such  a  state  of  ciroumatances ;  but  it  does  not  appear  that  it  was 

so  in  this  instance.     The  magistrate,  however,  having  come  to 

that  finding,  proceeds  to  say  that  as  the  respondent  was  charged 

with  the  offence  committed  by  the  owner,  and  was  not  charged 

with  the  offence  disclosed  by  the  facts,  he  must  be  discharged. 

The  question  now  arises  whether  under  sect.  5  of  Jervis's  Act 

it  was  not   competent   for   the   magistrate    to   proceed    upon 

this  information,  and  upon  the  facts  he  has  found,  and  to  say 

that  the   respondent   must   be  convicted,  the  point  being  as 

I  suppose,    that    in    his     opinion    it    is    necessary    in    such 

cases    as    the    present    that    the    information    should    state 

not  the  principal  offence,  but  the  aiding,  abetting,  counselling, 

or  procuring  the  commission  of  the  offence  in  order  to  enable 

proceedings  to  be  properly  conducted  to  a  conviction.     But  I 

must  say  I  think  sect.  5  may  very  properly  be  read  as  meaning 

that  the  persons  who  knowingly  counsel  such  offences  to  be 

committed  are  to  be  proceeded  against  and  convicted  for  the 

same,  either  together  with  the  principal  offender,  or  before  or 

siter  his  conviction,   and   may   be   treated  throughout  as  the 

principal  offender.     It  is  true  in  the  analogous  section  in  the 

Act  of  1861  which  deals  with  aocesories  and  abettors,  the  words 

Qsed  are  that  the  accessory  may  be  indicted,  tried,  convicted, 

And  panished  in  all  respects  as  if  he  were  a  principal  felon, 

whereas  the  words  here  are  "  liable  to  be  proceeded  against,^' 
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bsNrnLD     and  I  suppose  to  make  it  precisely  analogous  the  words  should 
^'  have  been  '^  informed  against/'  so  as  to  bring  in  the  form  of  the 

information   as  beings  by  the  enactment^    precisely  the  same 

1898.        in  the  two  cases.     But  I  do  not  think  that  that  distinction  is 
"~         sufficiently  marked  to  compel  us  to  say  that  the  5th  section  of 
animcOa^    Jervis's  Act  must  be  read  as  meaning  that  you  must  treat  him  in 
Practice—    the  preliminary  proceedings,  which  is  the  argument  the  magis- 
Pri'Mipai  and  trates  held  good,  as  matter  of  form,  as  a  counsellor  and  abettor, 
T^v^nd    ^^^  afterwards  to  turn   round  and   say,    **  I  convict  you  as   a 
aJbetting—    principal,  although  you  are  proceeded    against  in    form    as    a 
Conviction  of  counsellor  and  abettor."     That  is  the  effect  of  what  must  be 
adM,n^—    ^^S^^^  ^^  ^^^  other  side,  that  in  the  information  the  offender 
Summary     must  be  treated  as  counselling  and  abetting  the  offence,  and 
Jurisdiction  afterwards  be  convicted  as  though  he  were  a  principal  offender. 
US'  I2^r^e   ^^  ^^^  words  were  clear  and  certain  one  would  be  obliged  to  say 
c.  43, «.  5 ;    ^h^t  was  their  meaning,  but  I  do  not  find  that  that  was  so.     The 
12  4r  13  Vict,  words  are  '*  to  be  proceeded  against,"  and,  prima  facie,  I  would 
c.  92, «.  2.     1^^  inclined  to  think  that  a  preliminary  proceeding  such  as  the 
information    might    be   included   in  the  word  "  proceedings," 
although  not  named,  in  the  same  way  as  the  indictment  is  named 
in  sect.  1  of  the  Accessories  and  Abettors  Act  of  1861.     There- 
fore it  appears  to  me  that  the  magistrate  on  this  finding  might 
have  convicted  the  respondent,  he  having  knowingly  counselled 
the  owner  to  cause  the  act  of  cruelty,  and  found  he  was  guilty 
under  the  5th  section  of  Jervis's  Act  of  the  same  offence  as  if  he 
had  been  a  principal  offender.     In  my  opinion  the  case  should  go 
back  with   the  intimation    of  that   opinion    to  the  magistrate, 
directing  him  to  convict. 

Channell,  J. — I  am  entirely  of  the  same  opinion.  I  think 
that  the  only  difficulty  in  the  case,  having  regard  to  the  very 
special  finding  of  the  magistrate,  is  the  construction  of  this 
5th  section  of  Jervis's  Act,  and  it  certainly  does  seem  odd  that 
as  it  has  been  passed  for  fifty  years  there  is  no  more  authority 
on  it  than  has  been  brought  to  our  attention,  or  than  we  have 
been  able  to  find  in  our  search  during  the  arguments.  I  agree 
that  is  unfortunate  to  a  certain  extent,  although  of  course  we  do 
not  suggest  that  Mr.  Colam  would  not  have  brought  any 
authorities  before  us  that  he  knew  of,  that  we  have  not  got  a 
counsel  on  the  other  side  to  ascertain  whether  there  has  been 
any  authority  on  this  subject  during  fifty  years.  Assuming  that 
there  has  not,  it  seems  to  me  that  the  true  construction  of  this 
5th  section  is  to  make  anybody  who  aids  and  abets  liable  to  be 
proceeded  against  in  every  respect  as  if  he  were  a  principal 
offender.  It  seems  to  me  that  if  in  this  case  the  driver  and  the 
veterinary  surgeon  had  been  together  charged  with  committing 
this  offence  they  might  have  been  convicted,  and  the  respondent 
would  not  have  been  able  to  get  off  by  saying,  ''  I  did  not  do  the 
thing  itself,  and  I  only  aided  and  abetted  it,  and  that  he  would 
be  liable  to  be  convicted.  I  think  that  must  be  so.  If  that  is 
the  case  it  seems  to  follow  that  there  ought  to  have  been  a 
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ooDviction.     It  is  the  magistrate's  own  view  that  there  ought  to  Bbnfibld 

be.    One  onght   to  point  oat  that  the  decision  proceeds  on  the  g  ** 

Tory  special  finding  in  this  case  that  there  is  no  groand  whatever  

tor  supposing  that  a  veterinary  surgeon  who   gives  a  wrong  1898. 

opinion  and  commits  an  error  in  judgment  was   liable  to  be  ^  ~~iZ  to 

ooQvicted  of  cruelty  if  the  effect  of  his  opinion  being  followed  onimoL— 

was  that  the  act  of  cruelty  did  in  fact  result.  PraeOet— 

Oaae  remitted  to  convict.  Prindpdiand 

Sohcitor  for  the  appellant^  Sydney  PolhilL  !^l^!gllnd 

abetting — 

ConvicUon  of 

person 

advxeinff — 

Summary 

Jwrisdicium 

Act,  1845— 

11  4- 12  Viet, 

e,  43,  «.  5 ; 

QUEEN'S    BENCH    DIVISION.  ^lU^^st!*' 

May  24  and  July  2. 

(Before  Wills  and  Kennedy,  JJ.) 

Eennaikd  (app.)  V.  Goby  and  Son  Limited  (resps.).  (a) 

Thames  navigation  —  Lightermen  and  Watermen  —  Steamboat 
employed  in  towing  barges — Bye-law  requiring  licensed  water- 
man on  steamboat — Validity  of — Watermen  and  Lightermen 
Amendment  Act,  1859  (22  ^  23  Vict,  c.  cxxobUL),  s.  80. 

Bye-law  60  of  the  bye-laws  made  by  the  Company  of  Watermen 
and  Lightermen  of  the  river  Thames  provided  that  "  every 
steamboat  navigated  on  the  river  within  the  limits  of  the  Act,  in 
the  totoing  of  barges,  lighters,  vessels,  and  craft,  shall  have  one 
liesnted  waterman  on  board  such  steamboat,  for  the  pv/rpose  of 
assisting  in  the  management  and  navigation  thereof;  '^  and  the 
hye-law  wa3  made  under  sect.  80  of  the  W(Uermen  and 
Lightermen  Amendment  Act,  1859,  which  gives  power  to  make 
bye-laws  *'for  the  goverrvment  of  the  company,  and  for  the 
government  and  regulation  of  lightermen  and  watermen,  and  for 
carrying  into  effect  the  pwrposes  of  the  Act  and  the  several 
powere  and  authorities  thereby  vested  in  the  company.'* 

Heldf  that  the  bye-law  was  not  one  that  could  be  made  under 
sect.  80,  as  it  was  not  a  bye-law  ^^  for  the  government  of  the 
company  *'  or  ''for  the  government  and  regulation  of  lighter- 
men and  watermen/'  or  "for  carrying  into  effect  the  purposes 
of  the  Act  and  the  powers  vested  in  the  company;"  thai  the 
iy^lato  was  therefore  ultra  yires  and  bad,  and  that  it  was  bad 
abo  as  being  un/reasonable. 

CASE  stated    by  the  police  magistrate  for    the  borough  of 
West  Ham. 

(a)  Reported  by  W.  W.  Orw,  Esq.,  Barmter-at-Law. 

TOL.  xa.  L 
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Kbnnaibd        An  information  was  laid  by  the  appellant  stating  that    the 

CoBT  AND    8^®*^o^l^<^*^*  Botifer,  of  which  the  respondents  were  the  owners, 

SomLimitbd.  on  the  6th  day  of  December,   1897^   in  the  river  Thames    off 

Silvertown,  in  the  borough  of  West  Ham^  unlawfully  towed   tlie 

1898.        barge  Hetty  without  having  a  licensed  waterman  on  board  each 

Bye-iaw8—   steamboat  for  the  purpose  of  assisting  in  the  management  and 

Thames      navigation  of  the  same  contrary  to  bye-law  60  of  the  bye-laws 

nav^atun^  made  Under  the  Watermen    and  Lightermen  Amendment  Act, 

watermen  on  1859  (22  &  23  Vict.  cxxxiii.),  *'  an  Act  for  the  better  regulation 

eteamboate—  of  watermen,   barge   owners^    and   others  connected    with    the 

WatermM    navigation  of  the  river  Thames  between  TeddinsTton  Lock  and 

and  Lighter-    r  tt  t>    •    .  » 

m*n  lei.  1859  t^ower  Hope  Point." 
—22  ^  28        Upon  this  information  a  summons  was  issued^  and  upon  the 
y^^:^^      bearing  of  the  same  on  the    19th   day  of  January.   1898,    the 
s.  80.   '    learned  magistrate  found  the  following  facts,  namely,  that  the 
steamboat  Rotifer  did  on  the  6th  day  of  December,  1897,  on  the 
river    Thames    off    Silvertown,  tow    and    navigate    one    barge 
without  having  on  board  such  steamboat  a  licensed  waterman  to 
assist  in  the  management  and  navigation  thereof. 

The    Watermen    and    Lightermen    Amendment  Act,    1859^ 
provides : 

Sect.  80.  The  said  Court  of  MasUr,  Wardens,  and  Assistants  are  hereby  empowerftd 
from  time  to  time  to  make  such  bye-laws  as  thev  think  proper  for  the  government  of 
the  said  company,  and  for  the  government  and  regulation  of  lightermen  and  water- 
men, and  for  carrying  into  eflfect  the  purposes  of  this  Act  and  the  several  powers  and 
authorities   hereby    vested  in   the   said  company,   with   power  to  annex  reasonable 
penalties  and  forfeitures  for  the  breach  of  such  bye-laws  respectively,  not  exceeding* 
the  sum  of  five  pounds  for  any  one  ofiFence,  so  that  the  same  bye-laws  be  not  incon- 
sistent with  any  of  the  laws  of  this  kingdom,  or  with  this  Act,  or  with  any  of  the 
bye-laws,  rules,  orders,  or  regulations  made  or  to  be  made  by  the  conservators  of  the 
river  Thames  under  the  authority  of  the  Thames  Conservancy  Act,   1857,  or  of  anj 
Act  for  the  time  being  in  force  relating;  to  the  conservancy  of  the  river  Thames ;    and 
also  from  time  to  time   to  alter,  amend,  and  repeal  such  bye-laws,  or  any  of  them  ; 
provided  always,  that  no  such  bye-laws  shall  in  any  way  interfere  with  the  tolls  of  the 
Sunday  ferries  hereinbefore  authorised,  and  that  no  such  bye-laws  or  alterations  in 
bye-laws  shall  be  of  any  validity  until  they  shall  have  been  approved  by  the  con- 
servators of  the  river  Thames. 

Sect.  QQ.  No  barge,  lighter,  boat,  or  other  like  craft  for  the  carrying  of  goods, 
wares,  or  merchandise  shall  be  worked  or  navigated  within  the  limits  of  this  Act, 
unless  there  be  in  charge  of  such  craft  a  lighterman  licensed  in  manner  hereinbefore 
mentioned  or  an  apprentice  qualified  as  hereinbefore  mentioned ;  and  if  any  such 
craft  be  navigated  in  contravention  of  this  section,  the  owner  thereof  shall  in  respect 
of  such  offence  incur  a  penalty  not  exceeding  five  pounds,  subject  to  this  proviso,  that 
no  such  penalty  shall  be  payable  if  the  owner  proves,  to  the  satisfaction  of  the 
magistrate  or  court  before  whom  the  case  is  heard,  that  he  is  unable,  for  the  usual 
compensation,  to  obtain  the  services  of  any  lighterman  or  apprentice. 

Under  sect.  80  of  the  Act,  bye-laws  were  made  by  the  Com- 
pany of  Watermen  and  Lightermen  of  the  river  Thames,  for  their 
government,  and  for  tbe  government  and  regulation  of  watermen, 
lightermen,  barge  owners,  and  others,  connected  with  the  naviga- 
tion of  the  river  Thames  between  Teddington  Lock  and  Lower 
Hope  Point,  near  Gravesend,  and  were  made  in  pursuance  of  and 
for  carrying  into  effect  the  purposes  of  the  Act,  and  the  several 
powers  and  authorities  thereby  vested  in  the  company. 
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Bye-law  60  provided  :  Kknnadio 

That  eveiy  stoamboat  navigated  on  the  river  within  the  limits  of  this  Act,  in  the  Qq-J ' .  w^ 

towing  of  barges,  lighters,  vessels,  and  craft,  shall  have  one  licensed  waterman  on  c^     Limitki 

board  soch  steamboat,  for  the  purpose  of  assisting  in  the  management  and  naviga-  

tion  thereof.     And  if  any  suoh  steamboat  shall  be  navigated  in  contravention  of  this  .  ogg 

•eetion,  the  owner  thereof,  or  the  master  in  charge  of  the  same,  shall  incur  a  penalty  * 

not  exceeding  forty  shillings ;  and  that  every  barge,  lighter,  or  craft  towed  on  the  xt      u     

hver  by  steamboat  shall  have  one  licensed  lighterman,  or  licensed  apprentice  at  the  ]{fr    ^* 

least  in  charge  thereof,  to  steer  and  navigate  the  same ;  and  if  the  same  shall  be  .  ^^^^ 

Davi^ted  in  contravention  of  this  section,  the  owner  thereof,  or  the  person  in  charge  ♦»<**'*?«**<>«*  — 

of  any  such  craft,  shall  incur  a  penalty  not  exceeding  forty  shillings.  Licensed 

It  was  contended  before  the  magistrate  by  the  respondents  •teawboaU  — 
(1)  ITiat  bye-law  60  was  ultra  vires,  and  not  within  the  scope  of     '^'*r*'^!^ 
sect.  80  of  the  Act  of  1859;  (2)  that  the  bye-law  was  incon- ^^  ^^f.  1859 
sistent  with  the  Act^  inasmuch  as  the  Act^  in  sect.  66^  has  a    —22  <f  23 
proviso   that^  with  regard  to  the    matters  coming   under   that        ^^^'... 
section,  if  the  owner  prove  that  he  is  unable  for  the  usual  com-    ^'  ^*^d^'' 
penaation  to  obtain  the  services  of  a  lighterman  or  apprentice 
as   required    by    the   section,    then   no   such  penalty   shall  be 
payable  by  him  ;  whereas  in  bye-law  60,  which  requires  in  some 
cases  a    waterman    and    in    some    cases  a    lighterman  to    be 
employed,   there    is  no    similar  proviso ;    (3)  that  the  bye-law 
was   unreasonable,    especially  on    the    ground   that,    although 
it  pur[>orts   to  confer  certain   privileges  on  watermen,  neither 
the  Act  nor  the  bye-laws  impose  any  corresponding  obligation 
on  them  to  work  on  a  steam  tug ;   (4)  and  in  the  alternative 
that,  if  the   bye- law  is  good,  no  offence  had  been  committed,  as 
only  one  barge  was  being  towed. 

The  magistrate  dismissed  the  information  on  the  ground  that, 
iookiDg  at  the  general  scope  of  the  Watermen  and  Lightermen 
Amendment  Act,  1859,  and  the  interpretation  given  by  sect.  3  of 
the  Act  to  the  word  '^  waterman,"  bye-law  60 — so  far  as  the 
information  before  him  was  concerned — was  ultra  vires. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
magistrate  was  right  in  his  decision  in  holding  the  bye-law 
No.  60  to  be  uUra  vires, 

Ashton  for  the  appellant. — The  bye>law  has  been  in  existence 
for  some  forty  years,  and  there  has  been  a  conflict  of  opinion 
amongst  magistrates  as  to  its  validity,  some  holding  it  to  be  good 
and  some  holding  it  to  be  bad.  The  crucial  question  is,  whether 
a  tng  on  the  river  Thames  when  towing  barges  can  have  on  deck 
one  man  only — ^the  man  who  is  steering — or  whether  the  Water- 
men's Company  can  insist  on  the  owner  having  a  second  man  on 
board.  The  power  to  make  bye-laws  is  contained  in  sect.  80. 
That  section  gives  power  to  make  bye-laws  ''  to  carry  into  effect 
the  porposes  of  the  Act/'  and,  turning  to  the  preamble  of  the 
Act,  we  see  that  some  of  these  purposes  of  the  Act  are  for  "  the 
regulation  of  the  persons  employed  to  navigate  the  same '' — that 
is,  the  barges — and  *'  for  the  security  of  passengers  passing  to 
and  fro  on  the  river.^'  This  is  a  good  bye-law,  and  can  be 
lopported  under  either  of  those  two  heads.  As  to  the  persons 
employed  to  navigate  the  barges,  the  case  of  Elmore  v.  Hunter 

L  2 
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KwjHAiRD     (38  L.  T.  Rep.  179 ;  8  0.  P.  Div.  116)  is  in  point.     That  case 
/i^-w\„,.     arose   ander    sect.    66,    and    the    facts   were    that   six   barsfes 

Ck)RT  AND        *,-•  ,,.  .ii  i»^ 

Son  LiHirBD.  fastened  together  m  pairs  were  towed  by  a  steam  tug;  four  men 
—  were  in  charge,  and  there  was  no  one  on  board  either  of  the  t^v^o 
]^'       last  barges,  and  it  was  held  that  these  two  barges  were  '^  worked 

Bye-iawi--    or  navigated '^  in  contravention  of  the  Act,  which  required  a 
ThafMs      licensed  lighterman  or  a  qualified  apprentice  to  be  in  charg-e  of 

nawi^atton  —  g^^j^  craft.     It  is  asserted  on  behalf  of  bar&^e  owners  that  they 

•watermen  on  ^^^  entitled  to  have  on  the  deck  of  their  boat  one  man  only. 

steamboaU—  [WiLLS,  J. — The  Only  thing  we  have  to  say  is  whether  they  are 
^"**r?f**    to  have  a  waterman  in  addition.]     The  question  comes  back  to 

men  Act,  1859  *^®  ^^^^  P^*"^  ^^  bye-law  60,  and  we  contend  that  it  is  a  reasonable 
—22  ^  23     thing  that  when  a  steamboat  is  employed  on  the  river  in  the 
^^^'..      towing  of  barges  there  should  be  one  licensed  waterman  on  board 
i.  80    '    ^^  assist  in  the  navigation.     It  is  to  be  observed  that  tugs  are 
not   mentioned   in   the   Act,  and  the   question   is  whether   the 
Watermen's  Company  have  power  to  make  a  bye-law  relating  to 
tugs  when  towing  barges.     The  bye-law  in  this  case  was  valid, 
and  the  magistrate  was  wrong  in  holding  it  to  be  ultra  vires.    He 
referred  to  The  Quickstep  (63  L.  T.  Rep.  718 ;  15  P.  Div.  196)  ; 
Edmonds  v.  Ths  Master,  8fc,,  of  the  Company  of  Watermen  and 
Lightermen  (24  L.  J.  124,  M.  C.) ;  GosUngy.  Oreen  (67  L.  T. 
Rep.  853 ;  (1893)   1  Q.  B.  109),  in  which  a  similar  bye-law — 
No.  99 — was  held  to  be  valid ;  Lumley  on  Bye-laws ;  and  Bolles 
V.  Newell  (63  L.  T.  Rep.  384;  25  Q.  B.  Div.  335). 

0.  A,  Russell,  Q.C.  {W.  Tudor  Howell  with  him)  for  the 
respondents. — This  Watermen  and  Lightermen  Act  had  two 
purposes  in  view  which  are  expressed  in  the  preamble,  and  one 
of  these  is  that  *^  proper  regulations  should  be  made  for  the  navi- 
gation of  barges,  lighters,  boats,  and  other  like  craft  carrying 
goods,  wares,  and  merchandise  within  the  limits  of  the  Act,''  &c. 
Sect.  66  is  the  principal  section  connected  with  that  matter,  and 
it  provides  that  no  barge,  lighter,  boat,  or  other  like  craft  for  the 
carrying  of  goods,  &c.,  shall  be  worked  or  navigated  unless  there 
shall  be  in  charge  of  such  craft  a  licensed  lighterman  or  qualified 
apprentice.  That  section  therefore  deals  sufficiently  and  excla- 
sively  with  the  question,  who  shall  be  in  charge  under  the 
circumstances.  Then  we  have  to  read  sect.  80,  which  gives 
power  to  make  bye-laws  for  carrying  into  effect  the  purposes  of 
the  Act,  but  we  say  that  the  bye-law  in  this  case  is  not  one  for 
carrying  out  the  purposes  of  the  Act.  At  sect.  54  we  begin  with 
a  series  of  sections  which  have  some  relation  to  this  matter,  bat 
the  only  section  dealing  with  the  general  navigation  is  sect.  66, 
which  provides  that  there  shall  be  a  licensed  lighterman  in  charge, 
and  sect.  67  is  the  only  section  in  addition  to  sect.  66  which  can 
be  mentioned  in  this  connection,  and  it  imposes  a  penalty  upon 
any  unlicensed  person  who  navigates  a  passenger  boat.  These 
sections  show  that  the  appellant  is  not  entitled  to  rely  on  the 
words  of  the  preamble.  This  company  in  making  this  bye-law 
are  not  carrying  out  the  purposes  of  the  Act,  but  are  arrogating 
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to  tbetDBdres  the  power  to  make  a  bye-law  whicli  goes  far    KmrM^aD 
beyond  the  scope  of  the  Act  and  is  ultra  vires.     The  cases  cited    ^     ^* 
do  not  throw  any  light  on  the  present  question.     The  magistrate  sqn  Limitkb. 
was  right  in  coming  to  the  conclusion  that  the  bye-law  was  ultra        — 
virea.     We  submit  also  that  it  was  unreasonable^  because  it  is        ^^^^- 
impossible  to  point  out  how  it  can  be  carried  out  or  complied    Bye-iaw9— 
with.     The  decision  of  the  magistrate  was^  therefore^  quite  right.       Thames 

Ashton  in  reply. — As  to  the  restraint  imposed  by  the  bye-law  ^M,p§atiof^ 
with  regard  to  the  doing  of  something  which  might  have  been  yjat^!^!^  on 
lawfully  done  before^  that  is  dealt  with  by  Lord  Campbell  in  ttmrnhoats  — 
Ednumds  v.  The  Watermen's  Company  {ubi  sup.) ;  and  Smith,     Watermen 
L.J.  in  the  case  of  Powell  v.  Kempton  Park  Ra^cecourse  Company  ^JJ^  2^  jgg^ 
(77  L.  T.  Rep.  12;  (1897)  2  Q.  B.  272),  collects  the  cases  as  to    —22  4-' 23 
the  effect  of  a  preamble  upon  the  construction  of  an  Act.  ^^<^^- 

Oiur.  adv.  vult.        *•  J^** ' 
JiiJy   2. — The  written   judgment  of    the   Court    (Wills   and 
Kennedy^  JJ.)  was  delivered  by 

Wills,  J. — The  decision  of  the  learned  magistrate  is  in  our 
opinion  correct.  We  shall  not  attempt  to  define  the  office  of  a 
bye-law,  or  to  lay  down  the  limits  of  its  operation.  It  is  suffi- 
cient to  say  that  bye-laws  of  the  class  with  which  we  are  dealing 
derive  their  authority  from  the  statute  which  gives  power  to 
make  them,  and  the  provisions  of  different  statutes  in  that  behalf 
vary  almost  infinitely,  so  that  it  is  necessary  in  any  particular 
infltance  to  look  to  the  enactment  under  the  authority  of  which 
the  b>e-law  affects  to  be  made,  and  to  see  whether  or  not  it  is 
within  the  statutory  power.  The  bye-law  with  which  we  have 
to  do  is  one  made  by  the  Court  (duly  empowered  to  make  bye- 
iawi)  of  the  Master,  Wardens  and  Commonalty  of  the  Watermen 
end  Lightermen  of  the  River  Thames,  and  sect.  80  of  their  Act  of 
1859  (22  &  23  Vict.  c.  czxxiii.,  sect.  2)  is  the  enactment  upon 
which  the  power  to  make  bye-laws  is  founded.  It  provides  that 
'*  the  Court  of  Master,  Wardens,  and  Assistants  are  hereby 
empowered  from  time  to  time  to  make  such  bye-laws  as  they 
think  proper  for  the  government  of  the  said  company,  and  for  the 
government  and  regulation  of  lightermen  and  watermen,  and  for 
carrying  into  effect  the  purposes  of  this  Act  and  the  several 
powers  and  authorities  vested  in  the  said  company.'^  The  bye-law 
in  question  is  bye-law  60.  It  provides :  '^  That  every  steamboat 
navigated  on  the  river  within  the  limits  of  this  Act,  in  the 
towing  of  barges,  lighters,  vessels,  and  craft,  shall  have  one 
hoensed  wsterman  on  board  such  steamboat,  for  the  purpose  of 
assisting  in  the  management  and  navigation  thereof,^^  and 
imposes  a  penalty  of  40s.  upon  the  owner  or  master  in  charge  of 
any  steamboat  navigated  in  contravention  of  this  ^'  section  '* — 
that  is,  of  this  bye-law.  The  word  /WesseP'  in  this  bye-law 
must  be  read  as  vessel  of  the  like  kind  with  barge  or  lighter. 
Nothing  is  clearer  in  the  Act  of  1859  than  that  the  only  craft  it 
deals  with  (excepting  passenger  boats)  are  lighters,  barees,  and 
kindred  cimft,   and  that  in   the  few  places  in  which  the  word 
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Kbhwaird     ^'  vessel "  has   been  introdaced  it  refers  to  vessels  of  the 

CoBY  AND     ^^^^  ^^^^  lighters  and  barges^  and   not  to  vessels  of  all  sorts  ; 
Son  Limitbd.  ^^^  ^^  ^^  ^^^^9  therefore,    in  favour  of  the  bye-law,  to  give  it  the 

same  meaning  in  the  bye-law ;    otherwise  it  would  be  prepos- 

^^-        teronsly  beyond  anything  within  the  purview  of  the  Act.     Now, 

Bye-lawa—    *^®  bye-Iaw  is  clearly  not  one  for  the  government  of  the  company 

ThameB      nor  for  the  governing  and  regulation  of  lightermen  or  watermen  ; 

nwingation—  j^  qq^q  qjj\j  y^^  supported    therefore  if  it  aids  in  carrying   into 

waUrmen  (m  ^^^^^  ^^^  purposes  of  the  Act,  or  some  one  or  more  of  the  powers 

nUamhoata—  and  authorities   vested   in    the  company    by   the    Act.      It    is 

WatertMn    necessary  therefore  to  see  what  these  purposes  and  what  these 
msn  Ad  1859  Powers  and  authorities  are.      Part  of  the  preamble  of  the  Act 

—22  4-  23    recites  that "  it  is  expedient  that  proper  regulations  should  be 
Vict.        made  for  the  navigation  of  barges,  lighters,  boats,  and  other 

*^  «*8o"*'  ^^^^  craft  carrying  goods,  wares,  and  merchandise  within  the 
limits  of  this  Act,  and  for  the  regulation  of  the  persons  employed 
to  navigate  the  &ame,  and  for  the  security  of  passengers  passing 
to  and  fro  on  the  said  river  in  boats  and  other  craft,  and  for  the 
orderly  conduct  of  the  traffic  on  the  said  river,''  and  it  was  argued 
broadly  that  all  the  matters  referred  to  in  this  recital  are 
amongst  the  purposes  of  the  Act,  and  that  the  court  had  power 
to  make  the  bye-law  in  question  inasmuch  as  its  object  (it  was 
said)  fell  under  one  or  another  of  the  above  heads.  This 
argument,  however,  magnifies  to  the  extent  of  distortion  the 
proper  office  of  a  preamble.  If  it  is  sound,  there  is  hardly  a 
subject  connected  with  the  traffic  on  the  river,  whether  for 
business  or  pleasure^  goods  or  passengers,  which  might  not  be 
dealt  with— 'from  a  cockboat  to  an  ocean  steamer — or  the 
regulation  of  speedy  manning,  lights,  and  everything  else  which 
may  be  considered  to  bear  upon  the  security  of  passengers  in 
boats  and  craft,  or  the  orderly  conduct  of  traffic.  It  does  not 
follow  that  because  large  words  are  used  in  a  preamble,  every- 
thing to  which  they  can  be  referred  is  within  the  scope  of  the 
Act.  They  may  be  useful  to  a  limited  extent  in  helping  to 
interpret  doubtful  passages  or  phrases  in  the  Act,  but  they  do 
not  extend  its  provisions  or  its  scope  beyond  what  the  enacting 
parts  of  the  Act  contain,  and  it  is  necessary  therefore  to  see  what 
the  Act  does  provide  for.  Sect.  2  defines  a  "  passenger  boat ''  as 
"  any  sailing  boat,  river  steamboat,  row-boat,  wherry,  or  other 
like  craft  used  for  carrying  passengers  within  the  limits  of  this 
Act^  unless  there  is  something  in  the  context  inconsistent  with 
•nch  a  meaning.^^  Sect.  3  defines  a  "  lighterman "  as  any 
person  working  or  navigating  for  hire  a  lighter,  barge,  boat,  or 
other  like  craft  within  the  limits  of  this  Act,*'  and  "  waterman  '* 
as  "any  person  navigating,  rowing,  or  working  for  hire  'a 
passenger  boat'  unless  there  is  something  in  the  context 
inconsistent  with  such  meanings."  Sects.  6-42  refer  to  the 
internal  affairs  of  the  company.  Sects.  43-45  (now  repealed) 
require  lighters  and  snch  like  craft  to  be  registered  and  certain 
partionlars  to  be  painted  visibly  on  the  craft.       Sects.   46-52 
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regnkte  the  apprentices  and  their  indentures  and  rights,  and    Kbmnaisd 
aecfc.  58  refers  to  the  registration  of  persons  who  may  enter  into     -.    ^' 
indentares   with    apprentices.       Sect.   54   enacts   that  "  if  any  g^N  Limitbd. 

person,  not  bein^  a  freeman  licensed  in  parsuance  of  this  Act,  or        

sn  apprentice,    qaalified   according  to  this  Act,    to  a  freeman        ^^^^- 
.    .     .     shall  at  any  time  act  as  a  waterman  or  lighterman^  or  ply,    Bye-lawB— 
or  work,  or  navigate  any  wherry,  passenger  boat,  lighter,  vessel,      Thamei 
or  other  craft,  upon  the  river     .     .     .     within  the  limits  of  this  '^V^^^ 
Act,  for  hire  or  gain,"  he  shall  be  liable  to  a  penalty  :  Provided   yjat»mJn  on 
that    any    person    licensed    as    herein    provided,    or    qualified  tteafnhoats  — 
apprentice,  may  work  as  a  lighterman.     Sects.  55-60  regulate     Watermen 
the  qoalifications  of  applicants  for  a  lighterman's  or  waterman's  ^^  j^  jgjg 
licence,  and  the  fees  payable  in  respect  of  them.    Sect.  61  enacts     —22  4-  23 
that  every  apprentice  may,  upon  certain  conditions,  become  a        ^*^^,. 
freeman.       Sects.    62-65    deal    with    matters   connected    with     ^'^so**' 
licences.     Sect.  66  has  more  bearing  upon  the  matter  in  hand. 
It  enacts  that   ''  no  barge,  lighter,  boat,  or  other  like  craft  for 
the  carrying"  of  goods,  wares,  or  merchandise,  shall  be  worked 
or  navigated  within   the  limits  of  this  Act,  unless  there  be  in 
charge  of  such  craft  a  lighterman  licensed  in  manner  herein- 
before mention ed,''  or  an  apprentice  '^  qaalified  as  hereinbefore 
mentioned,' '  and    imposes   a  penalty   not  exceeding    bl.   for   a 
breach  of  the  section,  unless  the  owner  of  the  boat  proves  that 
he  is  unable  for  the  usual  compensation  to  obtain  the  services  of  a 
licensed   lighterman    or    apprentice.       Sect.    67    provides,  with 
regard  to  passenger  boats,  that  no  unlicensed  person  shall  row, 
Bteer,  or  navigate  them  for  hire  within  the  limits  aforesaid,  under 
a  like  penalty.     Sects.  68-79  contain  various  miscellaneous  pro- 
visions having  no  bearing  whatever  upon  the  present  question, 
and  the  same  may  be  said  of  the  Act  (sects.  81-108)  following 
Beet.  80,  which  gives  the  power  to  make  bye-laws.     It  seems  to 
u  that  there  is  no  single  provision  or  purpose  of  the  Act  which 
is  subserved  by  the  requirement  that  a  steamboat  towing  barges 
shall  have   on    board   one   licensed  waterman  to   assist  in    the 
navigation    and  management  thereof.      The   bye-law   provides 
not  even  for  compulsory  pilotage,  but  merely  for  compulsory 
employment.     A  person  who  is  to  assist  in  the  management  and 
navigation  of  the  vessel  must  necessarily  be  under  the  orders  of 
the  captain,  or  whoever  represents  the  captain ;  he  has  no  right 
to  give  an  order  or  to  take  the  helm,  or  to  do  anything  but  obey 
the  captain's  orders — a  position  for  which  any  able-bodied  man 
Accustomed  to  a  tug  is  just  as  competent  as  the  waterman.    It  is 
a  curious  thing,  and  interesting  as  showing  how  little  the  framers 
of  these  bye-laws   were   thinking   of   anything  tending  to  the 
convenience  or  safety  of  navigation,  that  the  person  who  must  be 
taken  on  board  the  tug  is  not  even  to  be  a  lighterman  but  a  water- 
toao  who,  according  to  the  Act,  is  a  person  having  especially  to  do 
vith  passenger  boats.     The  Act  gives  no  special  privileges  of 
nnployment  to  watermen  or  lightermen,  except  to  the  extent 
provided  for  by  sect.  66  as  to  lightermen,  and  by  sect.  67  as  to 
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KnnfAiRD    watermen  (inolnding  in  botli  oases  apprentioes  to  the  respeotiTe 

OoBTAMD    ^"^^®^®"  ^f  ^^^  trade) ;    and  the  bye-law  attempts  to  extend 

Son  Ldotbd.  these  privileges,  and   to   force  npon  the  owners  of  tug-boats 

members  of  the  company  to  perform  services  for  which^  so  far 

^^*       as  the  Act  is  concerned,  the  owners  are  at  liberty  to  go  into  the 
Bye-law8—    Open  market.     Sect.  66  has  been  relied  on  in  a  way  which  is 
ThafMM      not  very  easy  to  follow,  bat  which  seems  to  come  practically  to 
*^JwSn*^~  this — that  the  steamboat  is  concerned  in  the  navigation  of  the 
watermen  <m  fighters  she  tows,  and  that  therefore  there  ought  to  be  a  licensed 
fteamboo/r—  person  in  charge  of  her,  and  that  the  bye-law  enacts  something 
^^t'-^kiL    ^^^'  ^^^  ^^   therefore   not  objectionable.      It  is   true  that  in 
men  Act  1859  ^  ^ense  the  tug  is  concerned  in  the  navigation,  but  she  is  not 
-  22  ^  28    a  lighter  or  other  craft  for  the  carrying  of  goods,  and  there   is 
Viet.        nothing  in  the  Act  anywhere  giving  the  court  of  the  company  a 
*  Tso**'    power  to   interfere   with  the   owner  or  master  of  the  tug   in 
managing  his  steamboat  as  he  may  think  fit.     The  framers   of 
the  bye-laws  have  taken  a  very  extravagant  view  of  their  powers 
of  legislation,  for  they  have  not  hesitated  to  enact  in  bye-law  98 
that  if  any  person  shall  act  as  master,  or  in  command  of,  or 
assist  in  the  management  of,  any  steam  or  'sailing  boat  or  vessel 
whose  voyage  shall  commence  or  terminate  within  the  limits  of 
the   Act,  until  licensed  by  the  court  in  the  way  provided  by 
the  Act,  he  shall  be  liable  to  a  penalty.     According  to  this 
bye-law,  no  person  can  use  the  waterway  of  the  Thames,  a  high- 
way from  time  immemorial,  for  any  purpose,  if  it  be  begun  or 
ended  within  the  limits  in  question,  for  any  purpose  of  pleasure, 
trade,  or    business,   without  putting    a  licensed   waterman   or 
lighterman  in  command.     I  am  not  surprised  that  we  were  told 
that  no  attempt  had  been  made  to  enforce  the  bye-law ;  but  it 
affords  a  key  to  a  good  deal  that  would  otherwise  be  startling 
in  the  bye-laws.     We  have  no  doubt,  therefore,  that  the  bye-law 
in  question  is  radically  bad.     Were  it  even  within  the  general 
scope   of  the  powers   to   make  bye-laws,  it  would  be  in   the 
highest  degree  unreasonable  upon  another  ground.     There  is  no 
exemption   from   the   penalty,   whatever  be   the  circumstances 
under  which  the  failure  to  take  a  waterman  on  board  the  tug 
occurs.     There  may  be  none  available,  or  the  one  available  may 
demand  an  exorbitant  sum;  the  penalty  attaches  notwithstanding, 
and  the  saving  provision  which  in  the  Act  was  made  applicable 
to  a  case  under  sect.  66,  and  exempted  the  owner,  if  the  lighter- 
man could  not  be  got  for  an  ordinary  wage,  is  wanting  in  the 
bye-law.     But  our  objection  goes  far  deeper,  and  could  not  be 
removed  by  any  mere  modification  of  the  bye-law.     It  only 
remains  to  say  a  word  or  two  about  two  cases  which  were 
pressed  upon  us  by  Mr.  Ashton  in  the  course  of  his  argument  in 
which  certainly  everything  that  ingenuity  could  suggest  was 
urffed  on  behalf  of  the  case  of  hit  client.     In  Elmore  v.  HunUfr 
{ubi  sup.)  it  was  held  that  where  six  barges  were  being  towed  by 
a  tug,  and  there  were  only  four  lightermen  in  charge,  sect.  66 
of  the  Act  was  violated,  for  the  reason  that  the  barges  were 
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hmxg ''  worked  or  navigated/'  notwithstanding  that  they  were    KamrAiBD 
towed.    It  Ib  Yery  difficult  to  see  how  any  court  could  possibly     -,    "• 
have  come  to  any  other  conclusion.     What  we  have  stated  is  g^j,  limitbd. 
the  decision^  and  the  whole  of  it^  and  it  seems  to  us  to  have  no  — 

bearing  whatever  upon  the  vaUdity  of  bye-law  60,  or  any  other        ^^^' 
that  we  know  of .     In  Bolles  v.  Newell  {ubi  sup,)  a  prosecution    Bye-Xawi— 
was  instituted  nnder  bye-law  59  of  the  Watermen's  Company,       Thameg 
which  says  that  if  any  person  when  in  charge  of  and  navigating  ^Mvigation— 
any  steamboat  on  the  Thames  shall  at  the  same  time  tow  more  ^at^nrln  on 
than  six  barges  exceeding  ten  tons  each  attached  thereto,  he  tteamboaia— 
shall  incur  a  penalty.   The  person  prosecuted  had  been  in  charge    Watermm 
of  a  steamboat  towing  thirty-one  such  barges  into  a  dock  com-  ^^^^  ^  ^^^ 
municating  with  the  Thames.     The  Court  held  that  under  the      22  <f  '23 
circumstances  of  the  case,  to  which  it  is  not  necessary  further  to        ^*c* .. 
allnde,  he  had  not  in  so  doing  been  navigating  the  river  Thames,    **  7^** ' 
and  quashed  a  conviction  that  had  taken  place.     The  decision 
has  not  the  slightest  bearing  upon  the  present  question;  but 
Lord  Coleridge  speaks  of  the  bye -law  as  in  itself  reasonable  and 
oseiiil.    There  had  been  no  question  raised  as  to  its  validity 
and  no  reference  to  the  powers  under  which  the  bye-law  was 
made,  and  therefore  there  is  no  expression  of  judicial  opinion 
that  the  bye-law  was  within  these  powers.   It  is  perhaps  unneces- 
sary to  express  any  opinion  upon  that  question.     Bye- 1  aw  59 
is  clearly  of  a  very  different  character  from  bye-law  60.     There 
is  nothing  on  the  face  of  it  unreasonable,  and  it  may  be  a  useful 
regnlation  in  the  interests  of  public  safety,  which  would  be  good 
enough  if  made  by  the  authority  of  persons  having  power  to 
legislate  in  that  behalf.     Bye-law  60,  on  the  other  hand,  would 
seem  to  subserve  no  purpose   except  to  find   work,   or  at  all 
events  pay,    for  watermen.     But  we  confess  that,  except  in  the 
feiy  general  words  of  the  preamble,  with  which  we  have  already 
dealt,  we  can  find  nothing  in  the  Act  from  beginning  to  end 
to  which  bye-law  59  can  be  considered  as  ancillary. 

Judgment  for  the  respondents, 
Soh'citor  for  the  appellant,  Arthur  C.  Kent. 
Solicitors  for  the  respondents,  Sewell,  Edivards,  and  Nevill. 
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CROWN  CASES  RESERVED. 
Saturday,  Aug.  6,  1898. 
(Before  Lord  Russbll^  C.J.,  Hawkins,  Mathew,  Ebmnidt,  and 

BlGHAM^  JJ.) 

Rig.  v.  Hobbs.  (a) 

Betting — Gaming — Sweepstake — Lottery — Contingency  of  horse- 
race—16  8f  17  Vict.  c.  119,  8.  1. 

To  subscribe  to  a  sweepstake  is  not  to  bet ;  ths  organiser  of  a 
sweepstake,  therefore,  does  not  commit  an  offence  against  the 
Betting  Act,  1853,  even  though  the  sweepstake  mai/  have  refer- 
ence to  a  horse-ra^. 

A  publican  received  subscriptions  for  a  sweepstake  on  a  horse 
race.  Before  the  date  fixed  for  the  drawing  of  the  sweepstake 
the  police  seized  the  documents  relating  to  the  subscriptions, 
and  consequently  no  drawing  took  place.  The  publican  was 
indicted  and  convicted  under  the  Betting  Act,  1853, /or  using 
his  house  for  the  purpose  of  money  being  received  by  him  as  and 
for  the  consideration  for  promises  a/nd  agreements  to  pay  there- 
after m^ney  on  certain  events  relating  to  a  horse  race. 

Held,  that  the  conviction  wa^  wrong. 

Semble,  a  sweepstake  is  a  lottery  and  therefore  illegal. 

/^ASE  stated  by  Hawkins,  J. 

At  the  last  Lewes  assizes  an  indictment,  consisting  of  three 
connts,  came  on  for  trial  before  me^  upon  the  first  two  of  which  I 
directed  a  verdict'  of  gailty  on  the  first  and  second  connts, 
subject  to  the  opinion  of  the  Coart  for  Crown  Cases  Reserved 
npon  the  qaestion  stated  below. 

Upon  the  third  count  I  directed  a  verdict  of  not  gailty  for 
reasons  immaterial  to  the  question  reserved. 

The  two  counts  upon  which  the  defendant  was  convicted  were 
fonnd  upon  the  second  branch  of  sect.  1  of  the  statute  16  &  17 
Yict.  c.  119,  and  sect.  3  of  the  same  statute,  and  the  following 
are  copies  of  them  : 

Sniisex,  to  wit.— The  jarors  of  oar  Lady  the  Qaeen  npon  their  oath  present  that 
Lewis  Irrin  Hobbs,  on  the  18th  day  of  April,  in  the  year  of  our  Lord  1898,  and  on 
diTers  days  and  times  between  that  day  and  the  11th  day  of  May,  in  the  year  afore- 
said, at  the  parish  of  St.  Mary  Magdalen,  in  the  borough  of  Hastings,  in  the  aaid 
county,  being  then  the  occupier  of  a  certain  house,  known  by  the  sign  of  The 
Torkahire  Grey,  situate  in  London-road,  in  the  said  parish,  onlawfolly  did  nae  the 

(«)  Reported  by  A.  A.  Bktbumb,  Esq.,  Barrister-ai-Luw. 
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nid  borne  for  the  purpose  of  money  being  raceiTed  bj  and  on  bekalf  of  him,  the          BsG. 
nid  Levis  Irrin  Hobbs,  the  oconpier  as  and  for  the  consideration  for  promises  and             9. 
agreements  to  pay  thereafter  money,  to  wit,  a  sum  of  forty-five  pounds,  a  sum  of        HoBBf. 
twenty  ponnds,  a  earn  of  ten  pounds,  and  one  hundred  other  sums  of  five  shillings          ^_ 
each,  oa  certain  eyents  of  and  relating  to  a  horse  race  called  the  Derby  Stakes,  to  the          1898. 
gre^t  damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said  Lady  the          -.^ 
Queen  to  the  evil  example  of  all  others  in  like  case  offending,  and  against  the  peace    Betting  Act, 
of  oor  Lady  the  Queen,  her  Grown  and  dignity.  1853 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  hereto-     Oaming 

fon,  to  wit,  on  the  19th  day  of  May,  in  the  year  aforesaid,  and  after  the  commission  SweepBtdke 

of  the  said  offence,  the  said  Lewis  Inrin  Hobbs  was  in  due  form  of  law  charged  before      Lottery 

B  eoart  of  summary  jurisdiction,  sitting  in  the  said  borough  of  Bastings,  with  the    Contingeney 

said  offence,  and  on  appearing  before  the  said  court,  and  before  the  said  cl^arge  was  ^y  Jianertiee 

gone  into,  did  claim  to  be  tried  by  a  jury   pursuant  to  sect.    17  of  the  Summary   ig  ^  17  y^^t 
Jurisdiction  Act,  1879.  c.  1 19  #.  1. 

Second  connt.     And   the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  *  *   •    • 

prssent  that  the  said  Lewis  Irvin  Hobbs,  on  the  said  18th  day  of  April  in  the  year  of 
our  Lord  1898«  and  on  divers  days  and  times  between  that  day  and  the  11th  day  of 
^aj  in  the  year  aforesaid,  at  the  parish  of  St.  Mary  Magdalen,  in  the  borough  of 
Hastings  in  the  said  county,  being  then  the  occupier  of  a  certain  place,  to  wit,  the 
hsr  of  certain  licensed  premises,  known  by  the  sign  of  The  Yorkshire  Grey,  situate 
in  London-road,  in  the  said  parish,  unlawfully  did  use  the  said  place  for  the  purpose 
of  money  being  received  by  and  on  behalf  of  him,  the  said  Lewis  Irvin  Hobbs,  the 
occupier,  as  and  for  the  consideration  for  promises  and  agreements,  to  pay  thereafter 
money,  to  wit,  a  sum  of  forty-five  pounds,  a  sum  of  twenty  pounds,  a  sum  of  ten 
pounds,  and  one  hundred  other  sums  of  five  shillings  each  on  certain  events  of  and 
nlsting  to  a  horse  race  called  the  Derby  Stakes,  to  the  great  damage  and  common 
nisance  of  all  the  liege  subjects  of  our  said  Lady  the  Queen  to  the  evil  example  of 
aU  others  in  like  oaae  offending,  and  against  the  peace  of  our  Lady  the  Queen,  her 
Qrown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  hereto- 
ioR,  to  wit,  on  the  19th  day  of  May,  in  the  year  aforesaid,  and  after  the  commission 
of  the  said  offence  the  said  Lewis  Irvin  HoblM  was  in  due  form  of  law  charged  before 
a  court  of  summary  jurisdiction  sitting  in  the  said  borough  of  Hastings  with  the 
mid  offence,  and  on  appearing  before  the  said  court,  and  before  the  said  charge  was 
gooe  into,  did  claim  to  be  tried  by  a  jury  pursuant  to  sect  17  of  the  Summary 
Jiriidietion  Act^  1879. 

In  my  samming  ap  to  the  jaiy  I  stated  fnlly  all  the  material 
bets,  and  the  qaestion  of  law  which  arose  upon  them.  That 
SQmming  ap  was  as  follows  : 

''The  question  raised  upon  this  indictment  is^  whether  the 
sale  of^  and  receipt  of  the  purchase  money  for^  tickets  in  an 
ordinary  Derby  sweepstake  by  a  licensed  victualler,  in  the  bar 
of  the  licensed  house  occupied  by  him^  amounts  to  an  ofFence 
created  by  the  Betting  Act,  1853  (16  &  17  Vict.  c.  119).  The 
material  facts  are  few  and  simple.  The  defendant,  Lewis  Irvin 
Hobbs,  was  from  the  18th  day  of  April  to  the  11th  day  of  May, 
1898,  both  days  inclusive,  the  licensed  occupier  of  The  Yorkshire 
Grey,  at  St.  Leonards-on-Sea.  He  had  been  such  occupier  for 
acme  eight  or  nine  years  previously  and  during  each  of  those 
years  a  sweepstake  similar  in  all  respects  to  that  now  in  question 
had  been  promoted  by  him  on  the  approach  of  the  Derby-day. 
It  was  a  sweepstake  to  consist  of  one  thousand  subscriptions  of 
2«.  6d.  each^  which,  assuming  all  the  subscriptions  were  made, 
woald  raise  a  sum  of  1252.,  of  which  10  per  cent.,  amounting  to 
12/.  lOs.  was  to  be  deducted  for  expenses,  leaving  a  balance  of 
1122. 10«.  for  distribution  among  the  subscribers  in  the  following 
manner  :  To  the  drawer  of  the  first  prize  (that  is,  the  winner  of 
the  race),  452.  ;  second  prize  (i.e.,  the  second  horse),  202. ;  third 
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Rao.        prize  {i.e.,  the  third  horse)  ^  101.;  to  the  drawers  of  100  non- 
HoBBs        starters   (5«.  each)^    251. ;    remainder    to   be   divided   among'st 

mnners^  122.  10^. — 112Z.  lO^.     A  ticket  similar  to  that  annexed 

1998.        hereto  was  on  payment  of  2«.  6d.  issued  to  each  subscriber  for 

BetUrT'A  i    ®*^^  ticket  Subscribed  for  bj  him.     These  tickets  were  before 

1853^    '  issue  bound  up  in  books  (similar  in  form  to  bank  cheque  books) 

Oaming—    of  twentj-five  tickets  each  with  counterfoils  attached^  on  which 

Sv)e§pgtak6j-  to  write  the  name  of  the  purchaser.     As  each  ticket  was  paid  for 
Cont^eney  ^^  ^^  detached  from  its  counterfoil  and  handed  to  the  purchaser, 

of  horserace^  whose  name  and  address  was  written  on  the  counterfoil.     The 

^^  ^iV  ^^*'  tickets  were  distributed^  some  in  the  Yorkshire   Grey  by  the 
*''   '    defendant  himself,  and  by  his  wife  and  barmaid^  who  assisted  hira 
in  the  conduct  of  his  house^  and  and  some  by  other  persons  to 
whom  books  were  intrusted  away  from  the  premises ;  one  of  sach 
books  for  this  year's  sweepstake^  from  which  six  tickets  had 
been  sold^  haying  been  found  on  the  person  of  one  Talbot  as 
hereinafter  mentioned.     The  names  of  other  recipients  of  other 
books  containing  475  tickets  being  found  entered  in  a  memo- 
randum book  of  the  defendant.     A  man  named  Mawle^  a  porter 
formerly  in  the  serrice  of  the  defendant,  on  the  18th  day  of  April 
last  (haying  been  employed  by  the  police  so  to  do)^  went  to  The 
Yorkshire  Grey  and  there  purchased  the  ticket  attached  hereto 
(No.   101)  from  defendant's  wife.     On  the  23rd  day  of  April  a 
similar  ticket  was  sold  in  the  house  to  a  customer.     On  Sunday, 
the  24th  day  of  April,  two  tickets  were  sold  by  the  barmaid  in 
the  presence  of  the  defendant,  who,  in  reply  to  some  obseryation 
said,  '  You  can  spot  (or  find)  the  winner  on  Sunday  as  well  as 
any  other  day.'     On  the  26th  day  of  April,  more  tickets  were 
sold  to  customers  in  the  bar,  and  on  the  29th  day  of  April  defen- 
dant himself  sold  Mawle,  who  paid  2«.  6d.  for  it,  another  ticket 
(No.  231).     The  whole  of  these  sales  were  openly  made.     There 
was  no  drawing  for  the  prizes  in  this  present  year,[because  before 
the  time   had  arriyed  the  Yorkshire   Grey  was  raided  by  the 
police,  which  of   course   stopped  further  proceeding  with  the 
sweepstakes.     But  the  drawings  for  each  of  the  years  1896  and 
1897  were  held  at   Saxon    Chambers,  a  house  adjoining,  bat 
forming  no  part  of  the  Yorkshire  Grey.     At  such  drawing  aboat 
twenty  persons  were  present.     The  witness  Mawle  was  door- 
keeper on  those  occasions,  and  for  his  seryices  he  was  paid  by 
the  defendant,  who  in  fact  paid  all  the  other  expenses  connected 
with  the  sweepstakes,  including  those  of  this  year ;  and,  if  the 
fact  be  important,  I  haye  no  reason  to  think  that  the  10  per  cent, 
deducted  for  expenses  was  an   unreasonable   amonnt  for  that 
purpose.     No  other  eyidenoe  was  giyen  or  offered  of  any  matter 
connected  with  the  sweepstake  than  that  I  haye  mentioned.     It 
was  not  eyen  suggested  that  the  defendant,  who  took  no  ticket, 
was  either  to  receiye  any  part  of  the  money  subscribed  except 
expenses  as  already  mentioned,  or  to  supply  or  make  good  any 
deficiency  in  the  eyent  of  all  the  tickets  not  being  sold,  and  he 
gaye  no   guarantee   or  promise   to  pay  anything  to   anybody 
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except  to  diatribate  the  money  aotaally  sabscribed  among  the        Rbo. 
8QbBcribeT8  according  to  the  terms  of  the  tickets.     On  the  11th      gJ^ 

day  of  May  the   inspector  of  police^   ander  a  search  warrant        ' 

issued  under  tho  Betting  Act   (16  &  17  Vict.  c.  119),  searched        1898. 
The  Yorkshire   Grey ;  but  in  the  house  found  nothing  beyond  ^  **"^ j  / 
some  books  of  tickets,  some  of  which  had  been  issued  and  torn       isss—  ' 
from  the  counterfoils,  and  a  book   with  names  and  addresses     Chiming— 
obviously  of  persons  to  whom  similar  books  had  been  intrusted.  ^"^Jjfff**!."" 
A  person^  named  Greorge  Talbot,  was  in  the  bar,  where  he  was  a  Qontingeney 
daily  visitor — ^it  was  said  by  the  inspector  that  he  was  a  betting  of  honerace— 
man — and  on  search  there  were  found  upon  him  some  papers  and  ^^  ^^  ^'^' 
telegrams  (one  addressed  to  him  at  the  Yorkshire  Grey)  which    ^'      *  *'   ' 
went  strongly  to  prove  that  the  inspector's  description  of  him  was 
correct;  but  there  was  nothing  to  indicate  either  that  the  defendant 
was  concerned  in  betting— or  that  any  bets  were  ever  made  in  his 
hoaae.     On  this  state  of  things  Mr.  Muir,  for  the  defendant, 
objected  that  there  was  no  evidence  which  could  properly  be 
submitted  to  the  jury  in  support  of  this  indictment ;  Mr.  Horace 
Avory,  for  the  prosecution,  contending  to  the  contrary.     For  the 
purposes  of  this  case  it  was  conceded   by  Mr.  Muir  that  the 
sweepstake  in  question  was  a  lottery,  and  I  am  strongly  inclined 
to  the  opinion  that  it  was  so,  although  as  this  indictment  was 
only  preferred  under  the  Betting  Act^  it  is  not  necessary  to  pro- 
Donnce  any  judgment  upon   that  point.      As  to   its  being   a 
lottery,  therefore,  I  will  only  refer  to  the  case  of  Mearing  v. 
HelUng  (14  M.  &  W.  711).      The  mere  fact^  however,  of  its 
being  a  lottery  would  be  no  bar  to  proceedings  under  the  Betting 
Act  if  the  efEects  of  the  case  would  otherwise  bring  it  within  the 
operation  of  that  statute.     So  far  as  I  am  aware  the  question 
whether  such  connection  with  an  ordinary  Derby  sweepstake  as 
is  established  against  the   defendant  is  sufficient  to  support  the 
present  indictment,  has  now  arisen  for  the  first  time.      It  must 
be  taken   that   there   is    no   evidence   to    support   any    other 
offence  against  that  section.    That  second  branch  forbids  the  use 
of  a  house  or  place  for  the  purpose  of  any  money  being  received 
by  or  on  behalf  of  the  owner,  occupier,  &c,,  as  for  the  considera- 
tion for  any  promise  or  agreement,  &c.,  express  or  implied,  to 
pay  or  give  thereafter  any  money  or  valuable  thing  '  on  any  event 
or  contingency  of  or  relating  to  any  horse  race,   &c.,  or  on  the 
consideration  for  securing  the  payment  for  giving  by  some  other 
person  of  any  money  or  valuable  thing  on  such  events  as  afore- 
said.'   I  am  strongly  inclined  to  think  that  such  a  sweepstake 
ss  that  described  in  this  case  constitutes  either  expressly  or 
impliedly  an  agreement  between  each  member  or  ticket  holder 
in  it  that  each  member  in  respect  of  each  ticket  he  holds  shall  be 
entitled  to  draw  in  his  proper  time  a  ticket  bearing  a  number 
corresponding  with  the  number  attached  to  the  name  of  some 
horse  entered  for  the  Derby,  and  appearing  on  a  list  of  such 
hones  prepared  and  recognised  by  all  as  the  list  of  horses  in 
respect  of  which  the  sweepstake  is  established.     No  member  is 
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Kbo.        entitled  to  claim  anything  until  after  the  raoe  has  been  ma   and 
UoBBB        *'^®  result  declared^  and  then  each  holder  of  a  ticket  becomes 

entitled  to  receive  the  prize  or  other  sum  of  money  mentioned 

1808.        on  his  ticket^  having  regard  to  the  position  or  place  in  the   race 
^  .r      .       of  the   horse  indicated   by  the   number   drawn   by    him.      The 
1853—  *    destination  of  every  sum  of  money  paid   into  the  sweepstake^ 
Qaming—    after  deduction  of  expenses^  is  dependent  on  the  event  or   con- 
Sw/^P8^(ik9j^  tingency  of  a  horse  race,  and  every  title  to  a  share  of  the  distri- 
ConUnlency  bution  is  dependent  on  the  like  contingency.     The  consideration 
ofhorHerace—  for  this  agreement  is  the  money  paid  by  each  member  on  the 
16  ^17  VtcL  purchase  of  his  ticket  or  tickets ;  that  which  he  is  to  receive   in 
***  '    return  clearly  is  dependent  on  the  event  or  contingency  of  the 
race.     Now,  as  to  the  defendant's  responsibility  :  In  every  such 
sweepstake  as  the  present  there  must  be  somebody  to  receive  and 
hold  the  price  of  the  tickets  till  the  event  of  the  race  is  ascer- 
tained.    There  must  also  be  someone  to  distribute  the  amount  to 
which  members  are  entitled.     Both  these  offices  seem  to  have 
been    undertaken   by   the    defendant.      Some   at   least   of  the 
moneys  were  received  by  him  at  his  hoase,  the  Yorkshire  Grey. 
Can  it  be  said  that  in  undertaking  these  offices  the  defendant 
did  not  impliedly  or  expressly  promise  and  undertake  with  and 
to  each  subscriber  to  pay  the  money  found  to  be  due  to  him  on 
the  happening  of  the  event  or  contingency  upon  which  his  title 
to  it  depended  according  to  the  agreement.     I  think  it  unneces- 
sary   to    discuss   any  other    part  of  this   section.     My  present 
impression  (the  evidence  being  unquestioned)  is  that  the  defen- 
dant has  rendered  himself  liable  to  the  penalty  imposed  by  sect.  3 
of  the  Act,  and  that  the  jury  ought  to  find  him  guilty  upon  the 
first  and  second  counts  of  this  indictment.     The  opinion  I  have 
expressed  above  is  that  which  I  have  necessarily  hastily  formed 
without  having  an  opportunity  of  referring  to  any  of  the  autho- 
rities cited.     The  point  is  a  new  one  ;  it  affects  a  wide  circle^ 
wider  perhaps  than  at  first  sight  may  be  apparent.     I  propose 
therefore  to  reserve  the  question  of  law  for  the  consideration  of 
the  Court  for  Crown  Cases  Reserved^  and  I  respite  judgment 
until  the  next  assizes  or  until  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  is  known ;  the  defendant 
to  be  allowed  bail  until  such  time  in   the  amounts  he  is  now 
under." 

If  the  Court  thinks  I  was  right  in  directing  the  jury  as  I  did, 
the  conviction  is  to  stand ;  otherwise  it  is  to  be  reversed. 

H.  Hawkins. 
B.  X).  Muir  for  the  defendant. — A  sweepstake  is  not  a  "  bet  '* 
or  "wager,"  and  is  not  therefore  within  the  mischief  of  the 
Betting  Act,  1853.  What  is  a  "  bet "  or  "  wager  "  is  explained 
in  Carlill  v.  Carbolic  Smoke  Ball  Company  (67  L.  T.  Rep.  837 ; 
(1892)  2  Q.  B.  490).  The  transaction  now  in  question  was  an 
agreement  to  divide  the  money  held  by  the  stakeholder  in  pro- 
portions depending  upon  the  contingency  not  of  the  horse  raoe, 
out  of  the  drawing.     He  also  cited  Uaminada  v.  Hulion  (64  L.  T. 
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Bep.  572;  17  Coi  C.  C.  307)  ;  Sagary.  StoddaH,  78  L.  T.  Rep.        Rm. 
216;  (1895)  2  Q.  B.  474;  18  Cox  0.  0.  165).  ^^^ 

Hcrace  Avory  for  the  Crown. — This  transaction  was  a  lottery.         —  ' 
A  sweepstake  is  a  lottery  :  (All/port  v.  Nutty  52  L.  T.  Bep.  0.  S.        i^^s. 
308;  1  C.  B.  974).     But  it  was  said  in  that  case  that  a  sweep-   Belling  Ad 
stake  may  be  a  bet  as  well  as  a  lottery.     If  the  defendant  has       isss— 
not  committed  an  offence  within  sect,  1  of  the  Betting  Act^  1853,     Gamine- 
he  has  infringed  sect.  7,  the  second  part  of  which  section  makes  *^^*fA*^^I.~ 
it  an  offence  to  invite  persons  to  a  hoase  with  intent  to  induce    contingency 
them  to  refiort  to  the  house  for  the  purpose  of  making  bets  or  of  horstraee— 

wagers.  i«  fiJ^T 

Lord  Russell,  C.J. — ^The  learned  judge  has  expressed  the  grave   ^'      •  *-   - 
doubts  which  he  felt  as  to  the  correctness  of  the  conviction,  and 
I  think  thoae  doubts  were  well  founded.     There  was  no  evidence 
to  be  left  to   the  jury  in  support  of  the  charges  set  out  in  the 
indictment.     Let  me  in  the  first  place  say  that  the  allegation  that 
die  defendant  was  a  pubhcan  is  wholly  irrelevant ;  the  trans- 
action would  have  been  the  same  in  a  clerk  or  any  other  person. 
It  seems  to  me  that  what  took  place  was  a  lottery ;  it  is  not  the 
offence  whioh  is  dealt  with  by  the  statute  we  have  now  to  con- 
sider.     There  were  at  the  time  when  this  statute  was  passed, 
statutes  dealing  with  lotteries;  the  statute  of  16  &  17  Vict, 
c.  119^    was  entitled   an  Act  for  the    suppression  of  betting. 
It  recites  that   evils    had   sprung  from    houses  called    betting 
houses  being    kept   open  for  receiving  money  in   advance    on 
tiis  promise    of    the    persons    keeping    such    houses    to    pay 
inoney  on  the  events  of  horse  races  and  the  like  contingencies^ 
and  then  it  provides  that  no  house^  office^  room,  or  other  place 
■ball  be  opened^  kept^  or  used  for  the  purposes  of  the  owner, 
occupier,    or    keeper    thereof    betting  with   persons    resorting 
thereto,  and  in    the   second  part  of   the  section  deals  with  a 
place  which  is  used  for  purposes  prohibited  at  a  place  which  is 
not  resorted  to^  i.e.,  the  first  part  deals  with  a  house  kept  for  the 
purpose  of  persons  resorting  thereto  to  bet,  and  the  second,  with  a 
honsekept  for  the  purpose  of  receiving  money  for  the  considera- 
tion of  an  assurance,  undertaking,  or  agreement  to  pay  money  on 
the  e^ent  or  contingency  of  a  horse  race.     In  the  first  place,  it 
aeems  to  me  that  both  branches  of  the  section  point  to  a  oon- 
traotnal  transaction  between  the  persons  keeping  the  house  and 
the  persons  paying  the  money.     Did  this  state  of  things  exist 
hsref    I  think  not.      The  landlord,  for  the  purpose  of  adding 
to  his    popolarity   or  that  of  his  house,  said  in  effect  to  his 
costomers,  ''  I  will  manage  the  sweepstake  if  you  will  subscribe, 
and,  after  payment  of  expenses,  the  money  subscribed  shall  be 
divided  as  prizes.''     He  receives  no  profit,  as  the  learned  judge 
finds.     A  number  of  persons  willing  to   join   in  the  venture 
create  by  their  subscriptions  the  common  fund  of  which  he  is 
the  stakeholder;  there  was  no  contractual  relationship.     Next^ 
the  section  requires  that  money  is  to  be  paid  on  the  contingency 
of  a  horse  r%ce ;  it  is  in  this  case  to  be  paid  on  the  event  or  con- 
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Rw.        tingency  of  the  drawings  and  the  drawing  might  very  well  take 
„  ^'  place  after  the  race.     Bat^  looking  beyond  the  section  to  the 

'       rest  of  the  Act,  the  impression  grows  stronger  that  the  Act  w^as 

I8f  8.       not  intended  to  deal  with  this  class  of  transaction,  bat  with  keep- 

'     '       ing  places  open  for  receiving  bets  on  the  contingency  of  a  horse 

^1863—  '   race;  for  instance,  sect.   7  prohibits  the  exhibition  of  any  bill 

Qamiing—    whereby  it  is  made  to  appear  that  a  house  is  kept  open  for  the 

Swe*p8tak6—  purpose  of  making  bets  or  wagers.      In  my  jndgment,  the  case 

CarU^^uiy  ^^®^  ^^^  ^^^^  either  within  the  letter  nor  the  category  of  the  evils 

of  hor8erac§—  dealt  with  by  the  Act.     I  am  not,  however,  to  be  nnderstood 

16  4- 17  Vict,  to  say  that  this  conduct  does  not  create  a  criminal  offence.    That 

^*      ''*   '   was  not  argued,  and  it  is  not  necessary  to  consider  it;  but,  in 

my  opinion,  this  was  a  lottery. 

Mathbw,  Kennedy,  and  Bigham,  JJ.  concurred. 
Hawkins,  J. — I  am  glad  that  my  brethren  have  come  to  the 
conclusion  at  which  they  have  arrived,  and  I  do  not  wish  to 
dissent. 

Solicitor  for  the  prosecution,  George  Meadows,  Clerk  of  the 
Peace,  Hastings. 

Solicitors  for  the  defendants,  Davenport,  Jones,  and  Olenisier, 
Hastings. 


QUBEN^S  BENCH  DIVISION. 
Aug.  5  and  8,  1898. 
(Before  Lord  Russell,  C.J.,  WEioeT  and  Kennedy,  JJ.) 

Reg.  V,  Spilsbuey.  (a) 

Fugitive  offenders — Misdemeanour-^Committal  by  magistrate  to 
prison  to  await  return — Bail — Power  of  Court  to  grant  bail — 
Onv^ — Habeas  corpus — Power  of  Court  to  order  fugitive  to  be 
retv/riied  to  different  plaice — Fugitive  Offenders  Act,  1881 
(44  ^  45  Vict.  c.  69),  ss.  2,  5,  and  6. 

The  inherent  power  which  the  Court  possesses  to  grant  bail  in  the 
ca^e  of  prisoners  committed  for  trial  in  this  country  is  not  taken 
away  by  the  Fugitive  Offenders  Act,  1881,  m  the  case  of  fugitive 
offenders  tvho  have  been  committed  under  that  Act  on  a  charge 
of  misdemeanov/r  to  be  returned  for  trial  to  the  place  where  the 

(a)  Reported  by  W.  W.  Obb,  Esq.,  Barriiter-at-Law. 
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alleged  offence  was  committed,  and  the  Court  has  a  discretion        Rso. 
eiihet  to  grant  or  to  refuse  hail,  „     ^' 

in  «tfc&  eoMs  the  onus  is  not  on  the  defendant  to  show  that  the        

inherent  power  of  the  Court  to  grant  bail  is  not  taken  away  by        1898. 
the  statute^  bub  it  is  for  the  Crown  resisting  the  bail  to  show  that      n'~T- 
such  power  of  the  OotMrt  is,  either  in  express  terms  or  by  impli*  off^ndin  Act, 
cation,  tahen  away  by  the  statute.  issi— Mis- 

And  the  Court  has  power  under  the  Act  and  a  discretion  to  order  ^nieammr— 
Uioi  the  fugitive  offender  be  returned  to  a  place  other  than  the  ^^tr^rn 
place  where  the  alleged  offence  was  committed.  —Bail— 

Habeas 

RULE  to  show  caase  why  the   defendant,  Major  Spilsbury,  Q^^^^etum- 
shoald    not  be  admitted  to  bail,  and   also   for   a   habeas   ingf'ugitive 
corpus  for  his  discbarge  from  prison  nnder  the  following  circnm-    ^o  different 

stances :  44  4-  45  Viet. 

The  police  magistrate  at  Bow-street  Police-coart  had^  on  c.  69,  m.  2,  5! 
Monday,  the  1st  day  of  Angnst,  1898,  made  an  order  directing  and  6. 
Major  Spilsbury  to  be  sent  to  Tangier  to  be  there  tried  at  the 
Consalar  Coart  on  the  charge  that  he^  being  a  British  subject, 
did  on  or  aboat  the  13th  day  of  January,  1898,  on  the  Sus  coast, 
within  the  territorial  waters  of  the  Empire  of  Morocco,  in  the 
steamship  Tourmaline,  with  others  to  the  number  of  three  or 
foor,  anlawfuUy  and  riotonsly  assemble,  and  riotously  make  an 
aasaalt  apon  certain  soldiers  of  the  Saltan  of  Morocco  by  firing 
on  the  Soltan's  ship  Hassamie,  and  participating  in  an  assault  on 
the  boats  belonging  thereto. 

The  chief  question  which  now  arose  was  as  to  the  power  of  the 
CoQit  to  admit  the  accused  to  bail  after  an  order  had  been  made 
for  his  return  under  the  Fugitive  Offenders  Act,  and  it  was 
stated  that  the  point  was  one  which  had  not  been  the  subject  of 
judicial  decision. 

The  broad  facts  as  stated  in  the  judgment  of  Lord  Russell, 
C.J.  were  these : 

The  defendant,  who  resided  in  London,  was  in  charge  of  and 
in  command  of  the  Tourmaline,  as  representing  and  owned  by 
some  trading  syndicate.  He,  at  Antwerp,  took  on  board  a 
certain  quantity  of  firearms,  and  he  was  representing  a  body 
who  claimed  to  have  acquired  certain  trading  rights  with  certain 
Mbes  which  were  said  to  be  independent  tribes  not  under 
the  sovereignty  of  the  Sultan  of  Morocco.  At  the  time  in  ques- 
tion, in  the  month  of  January,  the  Tourmaline  appeared  off  the 
coast  of  Morocco,  not  near  or  in  the  immediate  neighbourhood  of 
sny  commercial  port,  but  at  a  part  of  the  coast  which  is  described 
in  the  depositions.  There  were  landed  a  quantity  of  arms  and 
tenta  of  European  manufaoture,  and  there  certain  representative 
tribes  in  the  8ns  country  met  the  party — the  party  consisting  of 
the  defendant  and  three  other  Englishmen. 

The  defendant  afterwards  returned  to  the  Tourmaline,  but  the 
other  three  remained  on  shore.  Presently  there  appeared  a 
vessel,  a  man-of-war  of  the  Sultan,  and  apparently  that  man-of- 

VOL.  zix.  M 
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Ka.       war  proceeded  to  prevent  access  to  tbe  Tov/rmaUne  from  shore^ 
Spilmury     ^'  ^°^  *^®  Tourmaline  apparently  to  the  shore.     Fighting  took 

'    place  on  the  shore ;  certain  shots  were  fired  from  tbe  shore  and 

1898.        certain  shots  were  fired  from  the  Tourmaline. 
^TTT^         In  the  letter  written  by  the  defendant^  which  formed  a  very 
Qf&nderl  Act,  important  part  of  the  evidence  in  the  case,  the  state  of  things 
1881— JTm-   which  then  existed  was  described^  and  the  defendant  in  that 
1^**^JSr"  ^®^*®**  ^^  ^®  apprehended  that  things  were  going  to  be  more 
await^eium  ^^ons  than  they  had  been  up  to  that  time^  and  that  he^  the 
SaUr-     defendant,  therefore  proceeded  to  clear  the  decks  of  the  Tourma^ 
Habeas      Une  ready  for  action. 
OreSrr^urn-      ^^^   defendant   was   snbsequently  arrested    in   London   and 
ing  fugitive  brought  UD  at  Bow-street  Police-court^  under  sect.    5   of  the 
to  different    Fugitive   OfEenders   Act,    1881,   upon   the   charges   of   riotous 
44j45^«  assembly  and  riotous  assault  in  Morocco,  where  Her  Majesty 
c.  69,  M.  2, 5,  bad  jurisdiction  under  sect.  36  of  the  Act,  and  the  charges  were 
and  6.       charges  contained  in  the  Order  in  Council  applicable  to  the  case. 
The  police  magistrate  upon  hearing  the  evidence  and  the  deposi- 
tions made  the  above  order  for  the  return  of  the  defendant. 

An  affidavit  was  filed  by  the  defendant  in  which  he  stated  that 
he  believed  his  life  would  be  in  danger  if  he  were  retarned  to 
Tangier  or  anywhere  in  the  Empire  of  Morocco,  that  he  had 
repeatedly  been  warned  that  he  should  never  get  out  of  Morocco 
alive  if  he  went  there,  that  attempts  had  been  made  upon  his 
life,  and  that  he  had  been  informed  that  a  price  had  been  set  on 
his  head,  and  that  there  was  no  British  protection  or  police  force 
in  Tangier.  Upon  this  affidavit  was  based  an  application  on 
behalf  of  the  defendant  that  the  Court  should,  in  the  exercise  of 
their  power  under  the  statute,  direct  that  the  defendant 
shoald  be  returned  to  Gibraltar  to  be  tried  there  instead  of  at 
Tangier. 

The  Fugitive  Offenders  Act,  1881  (44  &  45  Vict.  c.  69), 
provides : 

Sect.  2.  Where  a  person  aociued  of  haying  committed  an  o£Fenoe  (to  which  ihis  part 
of  this  Act  applies)  in  one  part  of  Her  Majesty's  dominions  has  left  that  part,  snoh 
person  (in  this  Act  referred  to  as  a  fogitiye  from  that  part),  if  found  in  another  part 
of  Her  liajesty's  dominions,  shall  be  liable  to  be  apprehended  and  retomed  in  mannar 
provided  by  this  Act,  to  the  part  from  which  he  is  a  fngitive. 

Sect.  6.  A  fugitive  when  apprehended  shall  be  brought  before  a  magistrate,  who 
(snbject  to  the  provisions  of  this  Act)  shall  hear  the  case  in  the  same  manner,  and 
have  the  same  jurisdiction  and  powers  as  near  as  may  be  (including  the  power  to 
remand  and  admit  to  bail)  as  if  the  fugitive  were  charged  with  an  offence  committed 
within  his  jurisdiction.  If  the  endorsed  warrant  for  the  apprehension  of  the  iugittve 
is  duly  authenticated,  and  such  evidence  is  produced  as  (subject  to  the  provisions  of 
this  Act),  according  to  the  law  ordinarily  administered  by  the  magistrate,  nusea  a 
strong  or  probable  presumption  that  the  fugitive  committed  the  oflFence  mentioned  in 
the  warrant,  and  that  the  offence  is  one  to  which  this  part  of  this  Act  applies,  the 
magistrate  shall  commit  the  fugitive  to  prison  to  await  his  return,  and  shall  forthwith 
send  a  certificate  of  the  committal  and  such  report  of  the  case  as  he  may  think  fit, 
if  in  the  United  Kingdom  (o  a  Secretary  of  State,  and  if  in  a  British  possession  to 
the  governor  of  that  possession.  Where  the  magistrate  commits  the  fugitive  to 
prison  he  shall  inform  the  fugitive  that  he  will  not  be  surrendered  until  after  the 
expiration  of  fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ  of  habea$  corpui 
or  other  like  process.  A  fugitive  apprehended  on  a  provisional  warrant  may  be  from 
time  to  time  remanded  for  such  reasonable  time  not  exceeding  seven  days  at  any  one 
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tiiM  as  nnder  the  circumstanoes  seems  requisite  for  the  prodaotion  of  an  endorsed  Req. 

wmaot.  ,<fj^ 

Saet  &  Upon  the  ezpiimtion  of  fifteen  days  after  a  f ogitiTe  has  been  committed  to     Spilsbury. 

friscm  to  await  bis  retom,  or  if  a  writ  of  habecu  corpus  or  other  like  process  is  issued  

mth  refersnoe  to  snoh  fagitive  by  a  snperior  ooart,  after  the  final  decision  of  the  1898. 

ooort  in  the  case,   (1)  if  the  fugitive  is  so  committed  in  the  United  Kingdom,  a  ! 

Ssewtaiy  of  State ;  and  (2)  if  the  fagitive  is  so  committed  in  a  British  possession,       Fugitive 
ihM  governor  of  that  possession,  may,  if  he  thinlLS  it  jnst,  by  warrant  nnder  his  Offenders  Act 
knd  order  that  fngitiTe  to  be  returned  to  the  part  of  Her  Majesty's  dominions  from    1881— JIm-  ' 
which  he  is  a  fngitive,  and  for  that  purpose  to  be  delivered  into  the  custody  of  the  dmnsatwwr— 
penons  to  whom  the  warrant  is  addressed,  &o.  Committal  to 

Sect.  88.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  by  Order  in  Council  ^^f^^  rstum 

to  direct  that  this  Act  shall  apply  as  if,  subject  to  the  conditions,  exceptions,  and      ^^^ 

qjoaljilcatioiiB  (if    any)  contained  in  the  Order,  any  place  out  of    Her  Majesty's       Habeas 

doBdidons  tu  which  Her  Majesty  has  jurisdiction,  and  which  is  named  in  the  Order,      oornus 

vwaa&Hish  poeaeasion,  and  to  provide  for  carrying  into  effect  such  application.  Order  return- 

ff.  Sutton  (The  Attomey-OeTieral  (Sir  Richard  Webster,  Q.O.)   ingfugitiw 
and  Bodkin  witih  him)  for  the  Crown  showed  cause  against  the    *^  ^^^* 
rules. — He  did  not  dispute  the  inherent  power  of  the  Court  to  44  ^  45  yict 
grant  bail  in  ordinary  cases  where  any  person  has  committed  an  c  69,  m.  2, 5, 
ofenoe  within  this  country,  and  is  in  custody  in  this  country ;       ^^^  ^• 
but  he  was  not  aware  of  any  authority  that  where  a  crime  is  com- 
mitted out  of  this  country  and  the  accused  is  in  custody  in  this 
ooontry^  this  Court  would  have  an  inherent  power  to  grant  bail. 
In  such  cases  as  these  there  is  no  inherent  power  in  this  Court  to 
grant  bail^  and,  assuming  that  that  is  right,  it  is  upon  the  appli- 
cant for  bail  to  show  that  the  statute  gives  him  the  right ;  and 
the  question  really  is,  Can  you  find  that  right  either  in  express 
terms  or  by  necessary  imphcation  in  the  statute  ?     You  have  to 
9eek  in  the  statute  for  the  power,  if  power  there  be,  and  the  onus 
is  not  upon  the  Crown  to  show  there  is  no  such  power  but  is  upon 
the  defendant  to  show  that  there  is  such  a  power  in  the  statute, 
llierefore  it  was  for  the  defendant  in  this  case  to  show  that  the 
statute  gaye  him  a  right  to  bail  and  gave  the  Court  power  to 
grant  bail.     The  scheme  of  the  Act  is  that  where  a  person  has 
committed  a  crime  in  another  country  and  is  in  lawful  custody 
bere,  he  is  to  remain  in  custody  here  after  the  order  of  commit- 
laent  except  in  the  excepted  cases.     Sect.  5  expressly  gives  the 
magistrate  power  to  give  bail  during  remands,  that  is,  before  he 
comes  to  a  decision  as  to  whether  he  will  commit  the  defendant 
to  prison  to  await  his  being  returned,  but  when  he  has  arrived  at 
tliat decision  then  the  section  says  ''that  he  shall  commit  the 
fagitive  to  await  his  return.^'     These  words  are  imperative  and 
say  nothing  as  to  bail,  and  the  intention  was  that  when  once  the 
fiigitive  was  committed  to  prison  he  should  not  get  out  until  he 
was  returned,  except  in  the  cases  mentioned  in  sects.  7  and  10. 
Babeas  corpus  is  his  remedy.   Many  inconveniences  would  follow 
if  this  Court  had  power  to  give  bail  in  these  cases,  in  which,  as 
in  caaes  nnder  the  Extradition  Acts,  the  object  is — not  that  the 
foreign  State  may  get  the  money  forfeited  if  the  recognisances 
be  broken — ^bnt  that  they  may  get  the  body  of  the  accused. 
Again,  if  the  defendant  were  let  out  on  bail,  he  could  not  apply 
for  a  AaiMw  corpus,  a  right  which  the   Act  gives  him ;  and 
^appose  that  he  chose  to  say  that  he  forfeited  his  bail  and  that 

M  2 
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Rbo.        his  goods  might  be  taken,  there  woald  be  no  remedy  against  his 
SnLuiuBY     ^^7>  anless  perhaps  by  beginning  de  novo  and  bringing  him 

'    before  the  mafflktrate.     In  sect.  10  there  is  a  power  given  to  the 

1898.        Conrt  to  admit  to  bail,  which  shows  that  the  Legislature  had 
^;|~^^     before  them  the  qnestion  of  admitting  to  bail.     With  regard  to 
Offenders  Act,  ^^^  faots,  they  were  sufficient  to  show  '^  a  strong  or  probable  pre* 
1881— Jtfis.    sumption  that  the  fugitive  committed  the  offence  *'  within  sect.  5. 
c^"***  mi  to  ^^^^  rules  ought  therefore  to  be  discharged. 
iVKait*r§tum      ^'  Goheu,  Q.C.  {ElUa  Qriffiih  with  him)  for  the  defendant. — 
—BaU—     The  Court  has  an  inherent    power  to  grant  bail  in  this    case^ 
Habeas      That  power  exists  unless  it  is  taken  away  either  expressly  or  by 
Order^hirn-  iix^plicatiou  by  the  statute.     The  onus  is  not  on  the  defendant  to 
ing  fugitive   show  that  it  has  not  been  taken  away;  it  is  for  the  Crown  to 
to  different    ghow^  and  the  onus  is  on  the  Crown  to  show  that  the  inherent  power 
Ui^l45Viet  ^^^^  ^^^  Court  possesses  in  other  cases  is  taken  away  by  this  Act. 
f .  69,  88. 2,  5,  That  cannot  be  shown  and  the  Court  therefore  has  the  power  ia 
and  6.       their  discretion  to  grant  bail  in  this  case.     The  depositions  used 
before  the  magistrate  did  not  show  any  jmindfade  case  against 
the  defendant^  and  the  warrant  of  commitment  was  therefore 
wrongs  and  he  was  entitled  to  his  discharge  under  the  writ  of 
habeas  corptis  :  but  if  he  was  not  entitled  to  be  discharged,  then 
the  court  had  power,  and  ought,  in  the  exercise  of  its  discretion, 
to   admit  him  to  bail  pending  his  return.     Then  finally  if  the 
defendant  was  to   be  returned  he  should   not  be  returned  to 
Tangier,  as,  from  the  facts  stated  in  his  affidavit,  it  was  clear 
that  his  life  would  be  in  danger  there  ;  it  was  suggested  that  he 
should  be  returned  to  Gibraltar  to  be  there  tried  where  he  would 
have  a  better  chance  of  being  tried  by  a  jury.     The  Court  had 
power  under  the  Act  to  order  the  trial  to  be  held  in  another 
place. 

Aug.  8. — ^The  Attemey-Oeneral  opposed  the  application  that 
the  defendant  should  be  returned  to  Gibraltar,  but  stated  that 
the  fullest  inquiry  wQuld  be  made  as  to  the  risk  to  the  defendant 
and  undertook  on  behalf  of  the  Secretary  of  State — ^who  had 
under  sect.  35  the  same  power  as  the  Court  to  order  the  trial  in 
another  place — that  if  there  were  any  such  dangler  to  the  defen- 
dant the  trial  should  take  place  at  Gibraltar. 

Aug,  8. — Lord  Bussell,  C.J. — In  this  case  the  defendant  ia 
charged  with  having  taken  part  in  a  riotous  assembly,  and 
committed  or  taken  part  in  the  commission  of  a  riotous  assault 
in  Morocco  which  is  a  place  where  Her  Majesty  has  jurisdiction 
within  the  meaning  of  sect.  36  of  the  Fugitive  Offenders  Act, 
1881,  and  therefore,  it  being  a  place  in  which  Her  Majesty  has 
jurisdiction  under  that  Act,  it  is  in  the  same  position  as  if  it 
were  a  possession  of  Her  Majesty,  within  the  meaning  of  sect.  2 
of  the  same  Act.  That  is  not  disputed.  It  is  further  admitted 
that  the  offence  with  which  the  defendant  is  charged  is  one  which,, 
if  within  the  Act,  justifies  an  order  for  the  return  of  the  alleged 
fugitive  offender  to  take  his  trial  for  the  offence  with  which  he 
is  charged.      On   the  application  made   on   his   behalf  by  his. 
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learned  coonsel^  sopporting  the  writ  of  habeas  eorpua,  tlie  arga-        RbqI 
meat  was  based  npon  several  grounds.      The  first  ground  taken    ^     '^' 

was  that  the  depositions,  which  formed  a  considerable  part,  and    ^  

perhaps  the  most  material  part  of  the  evidence  before  the  learned        1898. 
magistrate,  were  said  to  have  been  taken  and  used  in  another      rJTT- 
case  to  which  the  defendant  was  not  a  party.      It  is  not  very  Qfendtn^ct, 
dear  that  that  is  so.     There  is  no  statement  to  that  effect  upon   isdi— Jfis- ' 
affidavit   on   the  part  of  the  applicant,  and  I   gather  that  the  <J;'»w«m*^«^ 
deposition  of  Mr.  Madden,  which  was  the  deposition  upon  which  ^^^^r^!^ 
finally  the  warrant  was  issued  in  this  country  in  the  first  instance     — Batt— 
to  bring  the  alleged  offender  before  the    magistrate  was  based      Habeas 
not  only   upon   these  depositions,    but   also  upon    information  o,.^^™tur»- 
within  the  knowledge  of  that  deponent.     It  is  enough  to  say  in    ingf^Hve 
the  first  place  that  that  objection  does  not  seem  to  us  to  be  made    ^o  d^wt 
out,  and  in  the  next  place,  apart  from  that,  there  seems  to  be  ^^^f^l^T^^^ 
ample  evidence  for  us   which  we  must  consider  upon  the  main  ^  69,  «.  2,  5, 
contention  before  us,  namely,  whether  or  not  there  is  a  strong       emd  6. 
and  probable  presumption  of  guilt  against  the  alleged  fugitive 
offender.      A  further  objection  was  made  that  these  depositions 
were  not  properly  authenticated.     That  point  was  not  pressed, 
and  it  seems  to  us  that  they  were  duly  authenticated.     I  now 
oome  to  tlie  main  point  which  was  urged  as  going  to  the  validity 
of  die  warrant,  and  of  the  writ  upon  which  the  commitment  was 
based,  namely,  that,  taking  the  whole  of  the  evidence  there  is 
DO  strong  or  probable  presumption  raised  by  that  evidence  within 
the  meaning  of  sect.  5  of  the  Fugitive  Offenders  Act,  1881.     It 
seems  to  me  that  it  is  not  necessary  or  desirable  in  the  interest 
of  Uie  defendant  to  elaborate  this  matter.     The  broad  facts  of  the 
case  seem  to  be  these.     [His  Lordship  stated  the  facts  as  set  out 
and  proceeded.]     Looking  at  the  whole  of  the  evidence,  we  think 
tliere  was  sufficient  evidence  to  warrant  the  magistrate  in  com- 
mitting the  defendant  to  custody,  and  in  arriving  at  the  condu- 
aion  that  there  was  a  strong  and  probable  presumption  of  guilt 
on  the  part  of  the  defendant.     If  there  was  such  a  case  of  strong 
and  probable  presumption,  nothing  else  is  needed  to  justify  him 
in  committing  the  defendant  in  this  country  for  trial.     I  now 
come  to  the   question   which   presents  the   greatest  difficulty. 
Faihng  the  success  of  an  application  to  set  aside  the  warrant  of 
commitment  the  learned  counsel  for  the  defendant  then  proceeds 
to  aak  the  Court  to  exercise  the  power   which  he  contends  it 
possesses  to  admit  the  defendant  to  bail.      So  far  as  I  know  this 
iathe  first  occasion  upon  which  this  matter  has  come  up  for  con- 
sideration in  Court.     I  am  not  aware  of  any  previous  case  and 
none  has  been  brought  to  our  attention.     Now,  how  is  this  ques- 
tion to  be  viewed  ?  Was  Mr.  Sutton  justified  in  saying  that  it  was 
to  be  approached  from  this  point  of  view,  that  the  applicant,  the 
defendant,  is  bound  to  show  that  the  power  to  give  bail  is  given 
to  the  Court  under  the  Fugitive  Offenders  Act  ?     Is  that  the 
proper  way  in  which  the  question  is  to  be  approached  ;  in  other 
words,  is  the  oiuts  upon  the  apphcant  to  show  that  the  power  is 
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Beo.        rederyed  to  the  Goart  nnder  this  Act  ?      I  think  that  is  not  tbe' 
^'         right  view  to  take.     This  Coart  has^  apart  from  statute,  as  part 

'    of  its  own  common  law  jarisdiction,  a  power  to  admit  to  baiU  a 

1898.       power  recognised  by  statate,  but  not  wholly  derived  from  statute. 
^~.        It  seems  to  me  that  the  question  is  to  be  approached  in  this  way  ; 
OfiiMS-rict,  ^*®  *'^®  -^^^  ^^  question  either  expressly  or  by  necessary  impliock- 
iB8l—Mis- '  tioD^  interfered  with  that  power  which  the  Court  has  ?     I  thiak 
deme<vnowr^  the  law  is  correctly  stated  in  Chitty^s  Criminal  Law^  p.  97  :  The 
awaStwN*m  Court  of  King's  Bench,  or  any  judge  thereof  in  vacation,  not 
—Bail—    being  restrained  or  affected  by  the  statute  8  Edw.  1,  c.  15,  in  the 
(Habeas      plenitude  of  that  power  which  they  enjoy  at  common  law,  may  in 
(Merlntum^  their  discretion  admit  persons  to  bail  in  all  cases  whatsoever, 
ing  fugitive    though  Committed  by  justices  of  the  peace  or  others  for  crimes  in 
to  different    which  inferior  jurisdictions  would  not  venture  to  interfere,  and 
44  i-^'J^V*      *^®  *^^^y  exception  to  their  discretionary  authority  is,  where  the 
e.  69  M.  2%,  commitment  is   for  contempt   or  in  vacation.      Thus  they  may 
and  6.      bail  for  high  treason,  murder,  manslaughter,  forgery,  rapes,  horse 
stealing,  libels,  and  for  all  felonies  and  offences  whatsoever.     I 
approach  the  question,  therefore,  from  the  point  of  view  which  I 
have  indicated,  and  I  will  now  proceed  to  examine  whether  the 
statute  takes  away  or  circumscribes  that  power,  and  excludes  its 
exercise  in  the  cases  dealt  with  under  the  Fugitive  Offenders  Act. 
It  is  admitted  that  it  does  not  expressly  take  away  the  power* 
Does  it  by   necessary  implication  take  away  the  power  ?     I  will 
point  out  that  if  it  does  it  would  lead  to  a  very  serious  result* 
The   magistrate   at   the  preliminary   hearing   before    his    final 
warrant  of   commitment  can  remand  as  often  as  he  thinks  desir* 
able.  The  inquiry  may  extend  over  a  long  period  of  time.     It  may 
be  neeessary  for  the  purpose  of  getting  evidence  and  so  forth 
from  abroad,  and  yet  the  statute  makes  it  clear — though  I  do  not 
myself  think  that  the  words  of  the    statute   would   have  been 
necessary    to    give    the     magistrate    that     power — that     the 
magistrate  might  admit  to  bail  over  the  whole  of  that  period  up 
to  the  date  of  his  final  warrant  of  commitment.       It  is  also  con- 
ceded that  when  the  fugitive  offender  has  been  returned  into  the 
country  into  which  he  is  ordered  to  be  sent,  the  tribunal  may 
take  bail  for  however  long  a  period  may  elapse  for  his  final  trial. 
But  it  is  alleged  that  once  the  magistrate  has  admitted  a  man  to 
gaol  with  a  view  to  his  being  returned,  the  power  to  take  bail 
entirely  ceases.     I  do  not  wish  to  suggest  that  I  think  the  case 
is  entirely  free  from   doubt,  but,  forming  the  best  judgment  I 
can,  I  have  arrived  at  the  conclusion  that  the  Court  unqueation- 
ably  has  the  power.      Now,  the  learned  counsel  for  the  Grown  in 
his  argument  unquestionably   suggested  some   difficulty.      For 
instance,  ha  said,  suppose  a  man  committed  by  the  magistrate  is 
bailed,  how  is  he  then  to  apply  for  a  habeas  corpus,  because  he  is 
then  at  large  ?      It  seems  to  me  that  there  is  nothing  in  that 
pointe     In  the  first  place,  if  there  were  any  point  of  difficulty  in 
that  it  could  be  evaded  by  his  applying  to  the  Court  for  his 
habeas  corpus  before  he  was  bailed ;  but,  in  the  next  place,  the 
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language  of  sect.  5  seems  to  me  to  make  it  clear  that  there  is  no        Rbo. 
reantj  in  that  objection  at  all,    because  the  language  of  that    gp^^,,^ 

section  is  that  where   the  magistrate  commits  the  fugitive  to       

prison  he  shall  inform  thefngitive  that  he  will  not  be  surrendered        1898. 
until  after  the  expiration  of  fifteen  days^  and  that  he  has  "  a  right     ^^Zj^-^^ 
to  apply  for  a  writ  of  habeas  corpus  or  other  like  process/'     So  offenden  Act, 
that,  even  if  he  were   bailed^  there  is  nothing  to  prevent  his   1881— Ifw- 
coming  into  Court  and  saying  :    "  Upon  grounds  which  go  to  the  '^f^^^'lT 

i-j-x        r^i--  J.     jf     ^         'xi.?!.!-  -xat  Committal  to 

Talidity  of  this  warrant  of  commitment  by  the  magistrate  1  now  ^toai^  return 
come  to  the  Court ;   I  am  at  large^  and  therefore  do  not  require     —Bail— 
a  habeas  carjmSy  but  I  apply  to  the  Court  to  declare  that  the      Habeas^ 
warrant  of  commitment  was  not  well  founded  in  point  of  law,  or^S^^tum^ 
and,  if  so,  to  discharge  it/'  The  next  suggestion  which  was  made  ing  fugitive 
is  perhaps  a   little  more  difficult   to   meet  technically.     It  was    ^o  different 
saggeeted  that  if  the  defendant  were  bailed  and  went  to  Liver-  44  ^.^^{0^ 
pool,  say,  and  if  upon  the  date  when  he  ought  to  deliver  himself  (>.  69,  m.  2,  5, 
nptoberetnmed  he  did  not  answer  to  his  bail  there  would  be  no       and  6. 
remedy  against  him.     Is  that  so?     It  is  not  denied  that  the 
proceedings  might  be  begun  de  novo.     There  is  no  doubt  that 
would  entail  some  delay  and  some  additional  expense ;  but  I  am 
bj  no  means  clear  there  would  not  be  good  and  valid  grounds 
for  applying  for  a  fresh  warrant  to  hold  him  to  further  bail, 
having  failed  to  answer  to  the  first,  so  that  he  might  in  that  way 
be  again  brought  under  the  control  of  the  Court.     Having  care- 
fully considered  these  sections,  and  admitting  that  there  may  be 
Bome  little  difficulty  of  a  more  or  less  technical  kind  in  working 
them  out  to  their  practical  result,  consistently  with  the  power 
which  I  am  of  opinion  still  remains  in  the  Court,  I  certainly 
think  that  there  is  no  insuperable  difficulty  in  working  out  this 
Act  consistently  with  the  recognition  of  that  power  still  remaining 
in  the  Court.     I  think  that  when  there  is  a  power  of  the  salutary 
nature  which  has  so  venerable  a  history,  and  which  has  been  so 
long  exercised  by  the  Court,  it  is  impossible  to  suppose  that  the 
Legislature,  if  intending  to  interfere  with  it,  would  not  have 
made  that  intention  clear  and  distinct  on  the  face  of  the  Act. 
Upon  that  a  further  question  and  a  further  difficulty  which  has 
troubled  me  arises,  that  if  this  power  exists  it  is  obvious  upon 
the  slightest  consideration  that,  looking  to  the  class  of  cases 
dealt  with  under  this  Act,  it  is  a  power  to  be  exercised  with 
extreme  care  and  caution  in  view  of  all  the  circumstances  of  the 
CMe.    But  it  may  be  said  that  if  the  power  exists,  then  the 
present  case  being  one  in  which  the  defendant  is  charged  not 
with  felony,  but  with  misdemeanour,  he  has  the  right  under  the 
Habeas  Corpus   Act,  to  claim  to   be  admitted  to  bail  at  the 
instance  of  this   Court ;  and  unquestionably,  if  that  were  so,  it 
voald  be  an  argument  of  some  force  against  its  being  supposed 
that  the  Legislatnre  intended  that  that  right  should  continue  in 
all  cases  of  charges  of  misdemeanour  to  which  the  Fugitive 
Offenders  Act  applies.     At  first  sight  it  occurred  to  me  that  this 
was  a  point  of  soaie  difficulty,  but  upon  further  consideration  the 
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Rbo'.        difficulty  woald  seem  to  disappear  for  this  reason.     The  stage 

Spilsbcbt     ^'"^^  *^®  ^**®  ^^  **  present  reached  is  not  like  the  committal 

'    by  a  magistrate  of  a  defendant  to  take  his  trial  at  sessions  ox* 

1898.       assizes ;  it  is  an  intermediate  stage  short  of  that.     It  may  be 
""TT        likened  somewhat  to  the  machinery  of  backing  the  warrant  of 
Ojfen«£rf  *lct,  ^°®  county,  or  of  one  branch  of  a  kingdom  in  another  county,  or 
1881— iftfl-  in  another  branch  of  that  kingdom.     The  man  is  not  committed 
fr^^^rr  ^^^'  trial,  bnt  he  is  committed  to  be  kept  in  custody  with  a  view 
awaU  return  ^  ^^^  being  i*etumed  to  the  country  to  which  he  ought  to  bo 
—  Bail—     sent  under  the  Fugitive  OfEenders  Act ;  and  when  he  gets  there. 
Habeas      assuming  that  in  the  places  where  Her  Majesty  has  jurisdiction, 
OrdS^^ittm-  ^^  where  it  is  a  possession  such  as  Gibraltar  or  Tangier  where 
ing  fugitive   Her  Majesty  has  jurisdiction  the  machinery  will  be  substantially 
to  different    the  Same  as  ours,  the  inquiry  must  begin  before  the  magistrate 
44  j^^Fict  *^®^®  whether  it  is  a  case  on  which  it  is  proper  to  send  the  defen- 
c.  69,  M.  2,  5,  dant  for  trial.     We  are  therefore  dealing,  so  to  speak^  with  an 
and  6.       intermediate  stage  antecedent  to  the  final  commitment  for  trial 
upon  the  charge ;  and  regarding  the  case  from  that  point  of 
view,  one  finds  that  it  has  not  been  usual  to  admit  persons  to 
bail  during  periods  of  remand  merely,  although  it  may  be,  and 
I  believe  is,  within  its  competency  for  the  Court  to  admit  suoli 
persons  to  bail.     I  think  the  closest  analogy  to  this  case  is  that 
persons  during  periods  of  remand  are  not  usually  admitted  to 
bail,  probably  upon  the  ground  that  during  periods  of  remand, 
however  long,  it  is  considered  that  the  accused  should  not  be  at 
large  during  the  collection   of  the   necessary  evidence.     That 
view   is   expressed  in    Short   and   Mellor's  Book,   at    p.   374. 
Referring  to  Jervis's  Act — 11  &  12  Vict.  c.  42,  s.  21 — it  pro- 
ceeds: ''This  section  gives  a  discretion  to  justices  as  to  bail 
during  the  preliminary  inquiry.     With  this  discretion  the  judges 
usually  decline    to   interfere,  and  it  is  indeed  said  that  it  is 
absolute  and  cannot  be  reviewed,  but  this  assertion  is  somewhat 
difficult  to  reconcile  with  the  assumption  of  law  based  probably 
on  Magna  Cbarta,  and  enacted  in  the  Habeas  Corpus  Act,  81 
Car.  2,  c.  2,  tbat  persons  charged  with  crime  unless  treason  or 
felony,  are  entitled  to  bail   as  a  matter   of  right  on   finding 
sufficient  sureties.     Doubts  however  have  been  entertained  as  to 
whether  this  power  of  the  Queen^s  Bench  applies  to  persons 
under  remand,  two  learned  judges  having  held  that  it  does;  but 
in  a  case  where  Mathew,  J.  had  refused  to   bail  at  chambers 
a    defendant    under    remand    for    misdemeanour,    the    Court 
(Pollock,  B.  and  Lopes,  J.)  on  appeal  decided  that  a  defendant 
under  remand  on  a  charge  of  misdemeanour  had  no  right  to  bail 
under  11  &  12  Vict.  c.  42,  until  committal,  and  further,  that  if 
the  judge  had  jurisdiction  to  bail   he  should  be  very  careful 
indeed  not  to  interfere  with  the  discretion  of  the  magistrate.^' 
It  seems  to  me,  therefore,  tbat  this  is  a  case  in  which,  although 
the  power  exists,  the  discretion  of  the  Court  may  be  exercised, 
that  is  to  say^  tbat  although  the  power  exists  it  is  not  a  right  in 
the  defendant  to  require  it.     Taking  therefore  all  the  circum« 
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stances  into  acooant  ought  we  still  to   admit   to   bail  f     Not        Ubo. 
irithont  donbt,  and  not  without  great  hesitation,  I  think  that  we   ^     ^'    ^ 

•ought  not.     I  do  not  wish  to  enlarge  upon  it,  but  we  cannot  lose   '     

^ht  of  the  fact  that,  although  this  is  not  a  case  within  the        1898. 
Extradition   Acts,    it   is    a   case    analogous   to    cases    of  that      p'^ 
chanuster,  and  although  this  is  a  charge  which  is  preferred  by  offenLrrAet. 
the  representative  of  the  Queen  for  an  offence  against  the  laws    1881— Jifu- 
<rf  this  country,  yet  that  it  is  actuated  by  and  undoubtedly  is  at  ^^"^^^TTT, 
the  instance  of  other  authorities.     However  Her  Majesty,  or  the  J^itroiwrn 
executive  of  the  Grown,  is  doing  this  in  the  exercise  of  that     ^Saii^ 
discretion  which  Her  Majesty  has  acquired  by  treaty  over  and      Habeaa 
lor  the  protection  of  her  own  subjects.     Lookiog  to  the  whole  of  o^d^r«tt*m. 
the  circumstances  and  particularly  to  the  fact  that  it  will  largely   ing  fugitive 
rest  with  the  defendant  himself  how  soon  he  is  returned  to  what-    *<>  W«rene 
ever  place  he  may  direct  his  return  ;  and  that  when  so  returned  ^  f  *4^~p^t 
he  will  have  a  right,  if  he  thinks  fit,  to  make  application,  if  there  e.  69,  aa.  2,  5, 
is  any  delay  in  the  trial  coming  on,  to  the  authorities  at  that       and  n. 
place,  to  admit  him  to  bail  until  he  takes  his  trial,  we  think  on 
Ihe  whole — ^though  I  have  had  some  doubt  and  difficulty  about 
•it — ^we  ought  not  to  exercise  the  power  which  in  my  judgment  we 
possess.     It  seems  to  me  that,  under  sect.  6 — after  the  final 
decision  which  we  are  now  giving — it  is  within  the  competence 
-of  the  Secretary  of  State  straightway  to  order  that  the  fugitive 
may  be  returned  to  the  part  of  the  Queen's  dominions  to  which  he 
ia  ordered  by  this  Court  to  be  sent ;  and  if  the  defendant  expresses 
his  wish  to  that  effect  to  the  Secretarv  of  State  and  there  are  no 
-countervailing  reasons,  I  cannot  doubt  that  the  Secretary  ef 
State  will  do  a^  the  defendant  desires,  so  that  there  may  be  no 
delay  in  his  being  returned.     The  only  remaining  point  is  this  : 
Failing  the  quashing  of  the  warrant  of  commitment,  and  failing 
the  application  to  admit  to  bail,  the  learned  counsel  for  the 
defendant  urges  this  Court  to  order  that  the  trial  should  take 
place  at  Gibraltar,  and  that,  with  that  view,  the  defendant  should 
be  returned  to  Gibraltar.     The  Court  has  undoubtedly  power  so 
to  order,  and  it  is,  as  it  seems  to  us,  not  merely  within  our  com- 
petence, but  it  is  our  duty  so  to  order,  if  we  see  reasons  which 
"Ooght  to  operate  on  us  judicially,  why  the  defendant  ought  not 
to  be  returned  to  the  particular  place  demanded  where  the  affair 
was  alleged  to  have  been  committed,  and  why  he  should  be  tried 
in  another  pkce ;  and  we  are  bound,  as  it  seems  to  me,  if  there 
are  such  judicial  reasons,  to  act  upon  them  and  give  effect  to 
Aem.    That  we  have  the  power  seems  to  me  to  be  clear.   Under 
the  Order  in  Council  in  this  case  (third  division,  sub-head  or 
cknse  11)  it  is  provided  :  '^  For  better  effectuating  the  provisions 
-<rf  this  order  concerning  the  power  and  authority  of  the  Supreme 
Court  of  Gibraltar,  in  communication  with  the  Court  for  Morocco, 
^he  Supreme  Court  shall,  in  all  civil  matters  within  the  jurisdic- 
tion of  the  Court  for  Morocco,  except  as  between  British  subjects 
and  British  protected  persons  on  the  one  hand  and  Moorish 
^nbjects  on  the  other  hand,  and  shall  in  all  criminal  matters  in 
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Kkg.       which  the  defendant  is  a  British  subject  or  a  British  protectod 
''*'         person,  have  an  original  jarisdiction  concarrent  with  the  jarisdic— 

'   tion  of  the  Coart  for  Morocco  to  be  exercised  subject  to  and  in 

I8d8.       accordance  with  the  provisions  of  this  order."     Are  there  any 
^■"r.        acts  here  which  afford  reasons  which,  considered  by  us  judicially^ 
Offenders^et  ought  to  Operate  ou  our  minds  that  this  defendant  be  returned  to 
1881— Jtftj?. 'Gibraltar?     On  the  whole  I  think   there   are.     We  have  the 
^******!}^**^  affidavit  of  the   defendant   which   is   not   contradicted  by  the 
awa^ return  Crowu,  thoQgh  I  caunot  lose  sight  of  this,  that  the  Crown  had) 
—Bail—    very  short  intimation  of  this  affidavit.     But  there  are  certain^ 
^Bahf^      distinct  statements  in  that  affidavit  which  I  think  would  have 
Ord^^^reium- ^®®^  Capable  of  Contradiction  if  not  true.     The  defendant  has 
ing  fugitive  Said  that  his  life  has  been  threatened,  and  he  speaks  of  an  inter- 
fo  different   view  with  au  important  person  in  the  Government  of  Morocco — 
44  *^"T'if t.  tl^oog^  ^*^*  is  not  a  statement  which  the  Crown  would  be  in  a 
r.  69, 98. 2,  5^  position  speedily  to  gainsay — ^and  he  goes  on  to  say  specifically 
and  6.       that  there  is  no  organised  police  force  or  other  protection  in 
Tangier.     That    has    not    been   contradicted,   and  therefore    I 
assume  in  substance  that  it  is  so,  as  it  is  a  matter  that  could* 
easily  have  been  contradicted  by  the  Queen's  representative  in 
Tangier.     The  only  reasons  urged  againt  this  are  that  there  will 
be  a  difficulty  in  getting  the  witnesses  to  come  from  Tangier  Uy 
Gibraltar.     The  distance,  however,  is  not   considerable.     It   is- 
true,  or  assumed  to  be  true,  that  the  Courts  of  the  Queen  have 
no  power  to  compel  their  attendance  at  Gibraltar,  but  it  cannot 
be  lost  sight  of  that  this  is  a  prosecution  in  which  the  Sultan  of 
Morocco   is  interested,   and   in   which   persons   directly  in   his 
employment  and  persons  holding  positions  of  importance  in  his 
service  are  interested.     The  Court,  therefore,  cannot  entertain^ 
any  doubt  if  it  is  the  desire  of  the  ruling  power  of  Morocco  that 
these  witnesses  should   attend  at  Gibraltar  to  prosecute  this 
charge,  that  those  witnesses  will  be  forthcoming.     There  is  a 
further  reason  for  having  the  case  tried  at  Gibraltar.     It  is  said 
that  there  can  be  no  jury  at  Tangier.     The  Attorney-GeneraF 
very  properly  says  that  he  cannot  undertake  that  there  shall  be  a 
jury  to  try  the  defendant  if  he  is  sent  to  Gibraltar.     He  is  not  in: 
a  position  to  undertake  that^  but  if  it  be  practicable  to  have  a 
jury  at  Gibraltar,  then  at  all  events  the  defendant  will  have  a 
chance  of  having  a  trial  by  jury  there.     Upon  all  these  grounds 
I  arrive  at  the  conclusion,  first,  that  the  application  to  quash  or 
set  aside  the  warrant  of  commitment  fails ;  secondly,  that,  assum- 
ing we  have  the  power  to  admit  to  bail,  it  is  a  discretionaiy 
power  in  cases  of  this  nature  and  ought  not  to  be  here  exercised  ; 
and  finally,  that  the  trial  ought  to  be  ordered  at  Gibraltar. 

Wbight,  J. — I  am  of  the  same  opinion  and  for  the  same 
reasons.  The  decision  which  has  been  pronounced  in  this  case 
to  the  effect  that  this  Court  has  a  power  to  allow  bail  under  the- 
Fugitive  Offenders  Act,  will  not  apply  at  all  as  a  decision  in  cases 
under  the  Extradition  Act.  Under  the  Fugitive  Offenders  Act 
there  are  no  treaties  to  be  considered.     This  is  an  Act  which. 
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merely  extends  the  old  practice  of  backing  warrants  in  England^        Rm. 
Scotland^  and  Ireland^  and  in  all  parts  of  Her  Majesty^i  posses-    ^     V- 

sions  or  places  treated  as  Her  Majesty's  possessions^     Under  the      " ^^^' 

Extradition  Acts  what  the  Court  has  to  consider  is  primarily  the        1898. 
treaty  which  is  established  between  this  country  and  another  r. 

cooniiy.    The  Extradition  Acts  are  merely  the  machinery  by  offenders^et^ 
which  and  limitation  under  which  the  treaty  is  carried  into  effect.    1881— Ifu-  ^ 
It  may  very  well  be  that  in  considering  the  effect  of  a  particular  demeanour^ 
treaty  under  the  Extradition  Acts  as  applied  to  that  treaty,  it  ^^^^^^^ 
will  be  found  that  there  are  expressions  in  the  treaty,  as  circum-     —Bail— 
stances  in  the  case,  which  would  oblige  or  at  any  rate  entitle  the      Habeas 
Court  to  refuse  bail ;  and  at  any  rate  if  the  discretion,  which  we  oil^^twrn- 
are  now  exercising  under  the  Fugitive  Offenders  Act,  does  apply   ing  fi^gitive 
under  the  Extradition  Act,  then  in  the  exercise  of  that  discretion    <<>  differmU 
under  the  Extradition  Act,  the  greatest  weight  will  there  be  ^  J^'p^^ 
given  as  a  matter  of  discretion  to  the  terms  of  the  treaty  and  to  c.  69,  m.  2, 5* 
the  rights  of  the  other  parties  to  the  treaty.  and  6. 

EiNiiEDT,  J. — I  concur  in  the  judgment  which  my  Lord  has 
pronounced.  I  have  only  to  add  a  word  upon  one  part  of  the 
ease  upon  which  I  have  entertained  more  doubt  than  apparently 
has  been  entertained  by  my  Lord  and  my  brother  Wright.  I 
bave  felt  pressed  more,  perhaps,  than  they  have  been  by  the 

rtion  as  to  whether,  looking  at  the  object  and  framework  of 
Act  and  the  practical  difficulties  which  have  been  suggested, 
tibere  is  a  power  to  grant  bail  under  the  Act,  except  as  there 
e^nressly  provided.  Those  difficulties  have  caused  me  consider- 
able hesitation  in  coming  to  the  conclusion  that  we  have  the 
power ;  but  I  fully  concur  in  the  view  that  it  is  upon  those  who 
assert  that  we  have  not  the  power,  to  show  that  that  power  has 
been  taken  away  by  the  statute.  Upon  the  whole  I  have  come 
to  the  conclusion  that  there  ought  not  to  be  given  to  the  diffi- 
culties which  have  been  suggested  sufficient  force  to  induce  me 
to  do  otherwise  than  concur  in  the  judgment,  which  preserves  an 
ancient  and  most  valuable  right  of  the  Court. 

Rules  discharged.    Applications  of  the  defendant  refused. 
Sohcitors   for  the  defendant,   Hollams,    Sons,   Coward    and 

Hawhsley* 
Solicitor  for  the  Crown,  The  Solicitor  to  the  Treasury. 
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QUBBN^S  BENCH  DIVISION. 

Thursday,  Oct.  27,  1898. 

(Before  Lord  Russell,  C.J.,  and  Wills,  J.) 

Phillips  (app.)  v,  Stephens  (resp.),  (a) 

Revenue — Carriage  licence — First  offence — Second  offence — 7  ^  8 
Geo,  4,  c.  53,  «.  78 — 42  ^-  43  Vict.  c.  49,  s.  4—32  ^  33  Vict. 
c.  17),  «.  27. 

^ec^.  4  o/^Ae  Summary  Jurisdiction  Act,  1879  (42  ^^  43  Fici. 
c.  49)  09  /ar  a«  reduction  of  fines  is  concerned  applies  only  to 
first  offencss,  Fvnes  for  second  and  subsequent  ofenc^s  are 
regulated  by  7  &  8  Geo.  4,  c.  53,  «.  78,  under  which  such  fines 
can  be  reduced  below  one-fourth  of  thevr  full  amount  a,s  imposed 
by  statute. 

TOo  constitute  a  second  offence  under  32  ^  33  Vict,  c.  14,  s.  27,  it 
is  not  necessary  to  be  convicted  twice  in  the  same  year  of  keeping 
a  carriage  without  having  a  licence  for  that  year.  A  conviction 
in  one  year  of  keeping  a  carriage  without  a  licence  for  that  year 
following  a  conviction  in  a  previous  year  for  keeping  a  carriage 
uithout  a  licence  for  that  year  is  a  second  conviction  for  the 
same  offence. 

APPEAL  by  case  stated  from  justices  of  the  city  of  Hereford 
sitting  in  petty  sessions  as  a  Court  of  snmmary  juris- 
diction. 

On  the  2nd  day  of  May,  1898  an  information  was  preferred  by 
James  William  Phillips  (hereinafter  called  the  appellant)  against 
John  Hall  Stephens  (hereinafter  called  the  respondent)  under 
sect.  27  of  32  &  33  Yict.  c.  14,  charging  that  the  respondent,  on 
the  11th  day  of  February,  did  keep  a  carriage  for  the  keeping 
of  which  a  proper  licence  was  required  by  the  statute,  without 
having  a  proper  licence,  contrary  to  the  said  statute,  whereby 
the  respondent  had  for  such  offence  forfeited  the  sum  of  20Z. 

The  justices  convicted  the  respondent,  and  fined  him  20s.  and 
7s.  6d.  costs. 

At  the  hearing  it  was  found  as  a  fact  that  the  respondent,  on 
the  11th  day  of  February,  1898,  at  East-street  in  the  parish  of 
St.  Peter,  in  the  city  of  Hereford,  was  keeping  a  carriage  for 
which  a  licence  was  required  but  had  not  been  then  taken  out.  It 
was  further  proved  that  he  took  out  a  licence  for  a  similar 
^carriage  during  the  year  1897,  but  whether  for  the  same  carriage 

(a)  Reported  by  J.  Andrkw  SnuBAii,  Etq.,  Barrliter-at-Lftw, 
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it  did  not  appear^  and  that  he  took   out  a  licence  for  a  carriage  Phillip» 

on  the  9th  day  of  March,  1898,  which  was  after  the  date  of  the  ^gp^g 

offence  mentioned  in  the  information.  

It  was  also  proved  that  at  a  Coart  of  summary  jurisdiction  for  1898.' 

the  city  of  Hereford  held  at  the  Guildhall  in  the  said  city  on  the  ^     J^_ 

3rd  day   of  January,   1895,  the.  respondent  was   convicted  of  Carriage 

keeping  a  carriage  on  the  29th  day  of  October,  1894,  without  licence— 

having  a  proper  licence  for  the  same,  and  was  adjudged  to  pay  ^**  ^ 

atmeorif.  —7  #8  Geo.  4, 

It  was  contended  on  the  part  of  the  appellant  that  on  proof  of  c.  58,  «.  78 ; 
Ae  previous  conviction  on  the  8rd  day  of  February,  1895  the  ^2  #43  VicU 
jostioes  were  not  justified  in  convicting  the  respondent  in  a  less  32^^  33 Vice. 
penalty  than  51.,  being  one-fourth  of  the  full  penalty  of  20Z.,    c.  17,  s.  27. 
inasmuch  as  the  fine  of  IL  was  not  imposed  as  in  respect  of  a 
first  offence,  as  prescribed  by  sect.  4  of  the  Summary  Jurisdic- 
tion Act,  1879  (42  &  48  Vict.  c.  49). 

It  was  contended  on  the  part  of  the  respondent  that  the  con- 
yiction  of  the  3rd  day  of  February,  1895  was  not  in  respect  of 
the  same  offence  as  that  charged  in  the  present  information, 
inasmuch  as  the  charge  contained  in  such  information  was  for 
not  taking  out  a  licence  for  keeping  a  carriage,  and  paying  the 
inty  thereon  for  the  year  commencing  the  1st  day  of  January, 
1898j  for  which  there  was  not  any  second  or  subsequent  offence 
committed  during  the  year,  and  that  the  present  conviction 
shonld  stand. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether 
imderthe  circumstances,  the  fine  of  11.  and  costs  on  the  con- 
viction on  the  2nd  day  of  May,  1898,  was  as  in  respect  of  a  first 
offence,  or  whether  the  sum  of  5Z.  was  the  smallest  fine  which 
conld  then  be  inflicted. 

Danekwerts  for  the  appellant. — Sect.  4  of  the  Summary  Juris- 
diction Act,  1879,  as  far  as  the  justices^  discretion  to  reduce  the 
fine  is  concerned,  applies  to  first  offences  only.  It  has  no 
application  in  that  respect  to  fines  for  second  offences.  These, 
when  they  are  offences  against  the  excise,  are  dealt  with  under 
sect.  78  of  7  &  8  Geo.  4,  c.  53.  Under  that  Act  the  discretion 
ef  the  justices  is  limited  to  a  reduction  of  the  fine  to  not  less  than 
a  fourth  of  the  full  amount.  The  justices  here,  however,  have 
Held  that  the  offence  proved  is  a  first  offence,  though  the 
respondent  was  convicted  of  precisely  the  same  offence  in  1895. 
Their  point  seems  to  be  this :  The  carriage  licence  is  issued  for 
ft  calendar  year,  that  is,  from  the  1st  day  of  January  to  the  31st 
dftj  of  December.  The  offence  the  respondent  was  convicted  of 
in  1895  was^  as  they  hold,  not  taking  out  a  licence  for  that  year. 
The  offence  he  is  now  convicted  of  is  for  not  taking  out  a 
similar  licence  for  1898.  They  say  that  this  is  not  therefore  the 
same  offence  as  before :  that  to  constitute  a  second  offence  the 
second  conviction  must  be  in  the  same  vear.  I  submit  that  this 
^w  is  altogether  mistaken,  that  a  second  offence  here  is  a 
second  failure  to  have  the  proper  licence.     The  offence  each  time 
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Pbilufs     is  the  same — ^being  without  a  licence  when  the  statute  requires 

STEPHENS.         ^j^^  respondent  did  not  appear. 

1898.  Lord  BusssLL,  G.J. — The  Summary  Jurisdiction  Act,  1879^ 

D  says  that  if  the  offence  is  a  first  offence  the  justices  may  reduce 

Carriage     ^^®  ^^  indefinitely.     Another  statute  says  that,  even  if  it*  is 

licence^     not  a  first  offeuce,  they  may  reduce  the  fine  to  a  fourth,   but 

^^^  JT      they  cannot  reduce  it  below  a  fourth.     The  facts  are  that  in 

_7^g^^^l895   the  respondent  was  found  guilty  and  fined    IL,  and    in 

c.  53, «.  78 ;    1898,  the  occasion  in  question,  he  was  charged  with  a  repetition 

:*2  to^  ^^^'  ^^  ^^^  offence,  and  the  magistrates  arrived  at  the  conclusion^ 

■32^  33  Vice.  ^P^^  what  grounds  I  cannot  follow,  that  it  was  a  first  offence. 

r.  1 7, 8. 27.    They  were  wrong  in  that.     I  think  the  case  must  be  remitted  back 

to   them  with  this  intimation — that  they   may  impose  any  fine 

they  think  right,  but  it  must  not  be  less  than  the  fourth  of  the 

penalty  fixed  by  the  statute. 

Case  remitted. 
Solicitor  for  the  appellant.  The  Solicitor  to  the  Treasury. 


QUEEN'S   BENCH   DIVISION. 

Tuesday,  Oct.  25,  1898. 
(Before  Lord  Busssll,  C.J.  and  Wills,  J.) 

Lbbsb  (app.)  t;.  Jennings  (resp.).  (a) 

Intoxicating  liquors  —  "  Sending  out,  delivery,  or  removal '' — 
Spirits  over  one  gallon — Spirits  Act  1880  (43  ^  44  Vict, 
e.  24),  ss.  105,  107. 

By  sect.  105  of  the  Spirits  Act  1880  (43  ^  44  Vict.  c.  24)  : 
^'  Eaceipt  as  in  this  section  provided,  no  spirits  exceeding  the 
quantity  of  one  gallon  of  the  same  denomination  at  a  tims  for 
the  sa/me  person  may  he  sent  out,  delivered,  or  removed  from  aruu 
one  place  to  another  place  unless  accompanied  by  a  permit.^' 
And  by  sect.  107  of  the  same  Act :  "  If  any  person  sends  out, 
delivers,  or  removes^  or  receives  any  spirits  required  to  be 
accompanied  by  a  permit  without  a  permit  ;  ...  he  shall, 
in  addition  to  any  other  penalty  or  forfeiture,  incur  a  fine 
of  500Z." 

(•)  Reported  by  W.  DC  B.  Hbrbbbt,  Esq.,  BuriBter-at-Lftw. 
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In  1897  one  J,  B.  gave  the  respondent^  who  was  licensed  to  sell       Lbksk 
beer  only  and  had  no  spirit  licence,  an  order,  toforvmrd  to  his     jgj,^Jj,Qg 
hnAher,  who  had  such  a  licence,  two  gallons  of  i-um,  

The  rwn  was  delivered  by  a  carman  at  the  respondentia  house,        1898. 
and  sent  to  J.  B.  by  his  potman.  RevevT  — 

Uie  spirits  were  not  accompanied  by  any  permit  or  certificate.  Spirit  licence 

Held,  that  the  respondent  was  guilty  of  sending  out,  delivering,  — "  Sending 
and  removing  spirits  vnthin  the  Act.  ^"*'  deUvery, 

^    ^  or  removal  — 

.^^^  ^  Spirite  over 

THIS  was  a  special  case  stated.  onegaiUm^ 

48  #  44  Vict. 

The  respondent  was  in  the  month  of  December^  1 897,  the  ^'     \^'     ' ' 
oocapier  of  the  Fox  beerhonse^  Ashbrook-road^  Upper  HoUoway^ 
and  he  was  licensed  to  sell  beer  at  that  hoase^  bat  he  did  not 
hold  any  licence  as.  a  rectifier  of,  or  dealer  in,  or  retailer  of 
spirits. 

In  November,  1897,  one  James  Basson,  who  knew  that 
the  respondent's  brother  kept  an  hotel  at  Kingston-upon- 
Thames,  gave  the  respondent  an  order  for  two  gallons  of  ram, 
Teqaesting  him  to  forward  it  on  to  his  brother  William  Jennings, 
«t  Cingston-npon-Thames. 

Early  in  December,  1897,  two  gallons  of  ram  contained  in 
two  jars  were  delivered  at  the  respondent's  premises  by  Messrs. 
Garter,  Paterson,  and  Go. 

The  jars  did  not  bear  any  address  to  Mr.  Basson,  bat  the 
respondent  directed  his  potman  to  take  them  straight  on  to 
Mr.  Basson,  and  to  take  no  notice  of  anybody,  and  the  two 
gallons  of  ram  were  thereupon  on  the  same  day,  and  shortly 
after  they  were  so  delivered  to  the  respondent,  taken  in  the  two 
jars  by  the  potman  at  the  same  time,  and  delivered  by  him 
at  Mr.  Basson's  premises,  at  14,  Windermere-road,  Upper 
HoUoway. 

The  spirits  were  not  accompanied  by  any  permit  or  certificate. 

It  was  contended  on  behalf  of  the  appellant  that  the  act  of 
taking  the  spirits  from  the  respondent's  premises  to  Mr. 
Bosaon's  premises  was  a  sending  out,  delivery,  and  removal 
within  the  meaning  of  sects.  105  and  107  of  the  Spirits  Act, 
1880,  and  that  a  permit  shoald  have  accompanied  the  spirits. 

The  magistrate  was  of  opinion  that  the  facts  did  not  constitate 
a  sending  ont,  delivery,  or  removal  within  the  meaning  of  the 
Act,  and  that  it  was  not  necessary  that  a  permit  shoald  accom- 
pany the  spirits.     He  accordingly  dismissed  the  information. 

Danchwerts  for  the  appellant. 

The  respondent  did  not  appear. 

Lord  RussBLL,  C.J. — ^We  regret  that  the  magistrate  has  not 
given  the  reasons  by  which  he  arrived  at  his  conclasion,  becaase 
I  mast  say  that,  on  the  facts  as  they  are  stated  here,  I  think 
that  the  conclasion  at  which  he  has  arrived  was  wrong.  The 
object  of  these  varions  statutes,  sach  as  this  Consolidation  Act 
of  1880,  is  to  have  a  number  of  provisions  of  a  very  elaborate 
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Lkksk       kind^  where  the  net^  if  I  may  so  call  it,  is  spread   very  wide   io 
JBNNIN08     ^^^^  to  prevent  what  otherwise  would  be  frequent  frauds  upon 
—    '     the   revenue^   and   the   question   is   whether,   in  this  case,  the 
1898.       respondent  has  not  committed  an  offence  within  the   meanings 
^"^^_    of  sects.  105  and  107.     Sect.  105  generally  provides  for   the 
SpiHt  Hcetice  cases  in  which  and  the  manner  in  which  permits,  certificates, 
— "  89nd%ng  and  SO  on,  are  to  be  obtained,  and  provides  in  sub-sect.  7  that, 
out,  delivery,  g^cept  as  in  the   section  provided,  "  no  spirits  exceeding  the 
^Spirits  over  quantity  of  one  gallon  of  the  same  denomination  at  a  time  for 
one  gallon-^  the  same  person  may  be  sent  out,  delivered,  or  removed  from 
^al  **  \*ai'  ^^y  ^^®   place   to   any  other  place   unless   accompanied   by    a 
\o7.       '  permit.'^    Then  follows  a  provision  for  the  breach  of  that  section. 
Then  comes  sect.  107,  under  which  the  information  in  this  case 
is  directly  laid,  and  the  first  clause  of  that  section  provides,  ^^  if 
any  person  sends  out,  delivers,  removes,  or  receives  any  spirits 
reqnired  to  be  accompanied  by  a  permit,'^  they  shall  be  liable  in 
adoition  to  any  other  penalty  to  incur  a  fine  of  5002.     In  this 
case   the   information   charged   the    defendant    with   removing 
spirits  which  require  to  be  accompanied  by  a  permit,  there  bein^ 
in  fact  no  permit.     I  understand  that  a  certificate  would  hare 
been  enough,   as  I  gather  from  the  argument  of  the  learned 
counsel.     In  the  present  case  the  facts  are  that  the  respondent, 
who  occupies  a  beerhouse  but  has  no  licence  to  deal  in  spirits, 
was  requested  by  a  man  called  Busson — this  is  what  it  comes 
to— to  order  two  gallons  of  rum,  and  to  get  it  from  the  respon- 
dent's brother,  who  is  a  licensed  dealer  in  spirits  carrying  on  his 
business  at  Kingston-on-Thames.  Having  got  that  order  from  his 
brother,  the  dealer  at  Kingston-on-Thames  forwarded  the  two 
gallons  of  rum  without  either  a  permit  or  a  certificate  to  his 
brother  by  a  carrier,  and   from   the   carrier   the   spirits   were 
received  by   the   respondent   into   his    house,    and   having   so 
received  them  he  then  directed  his  potman  to  carry  them  on, 
''  taking  no  notice  of  anybody ,''  to  the  man  Busson  from  whom 
the  order  had  come.    It  seems  to  be  quite  plain  that  the  brother, 
the  dealer   at   Kingston-on-Thames,   committed  an    offence   in 
sending  out  the  spirits  without  a  certificate  or  a  permit.     It 
seems  equally  clear  that  the  respondent  committed  an  offence 
in  receiving  it  without  a  certificate  or  permit,  and  he  is  here 
charged  with  removing.     Now,  did  he  remove  it?     On  those 
facts  it  seems  to  me  very  clear   that  he  did.     The  spirits  are 
brought  as  I  have  said  by  the  carriers.  Carter,  Paterson,  and  Co., 
to  his  premises,  and  they  are  there  received  by  him.     Thereupon 
he  causes  them  to  be  removed  and  carried  from  his  premises  to 
be  delivered  to  the  man  for  whom  they  were  intended.     I  think 
the  judgment  of  the  magistrate  must  be  set  aside,  and  the  case 
must  be  remitted  to  him. 

Wills,  J. — I  entirely  assent,  and  for  the  same  reasons. 

Judgment  accordingly. 
Solicitor  for  the  appellant.  The  Solicitor  of  Inland  Revenue. 
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CROWN  OASES  RESERVED. 

Satwday,  Nov,  5,  1898. 

(Before  Lord  Russell,  C.J.,  Hawkins,  Wills,  Wright,  and 

Bbucb,  JJ.) 

Req.  t;.  Gabdneb.  (a) 

Pradice — Emdence — Comment  on  evidence  of  person  charged — 
Bight  of  Grown  to  sum  up  evidence — Time  for  prisoner's 
eMenca— 28  8r  29  Vict.  c.  18,  s.  2—61  ^  62  Vict.  c.  36,  ss.  1, 
2,  and  3. 

The  effect  of  the  provision  of  sect.  2  of  the  Criminal  Evidence  Act, 
1898  (61  ^  62  Vict.  c.  36),  that,  when  the  only  witness  called 
/or  the  defence  is  the  person  charged  he  is  to  be  called  immedi- 
ately after  the  close  of  the  evidence  for  the  prosecution,  is  that 
m  such  case  the  right  of  the  counsel  for  the  prosecution  to  sum 
up  the  evidence  to  the  jury  is  postponed  until  after  the  person 
(Jiarged  has  given  his  evidence. 

In  summing  up  tJhe  evidence  to  the  jury,  the  counsel  for  the 
prosecution  may  comment  on  the  evidence  of  the  person  charged. 

CASE  stated  by  the  chairman  of  the  Oxfordshire  Quarter 
Sessions. 

The  prisoners  were  tried  before  me  and  other  justices  of  the 
peace  for  the  county  of  Oxford  at  the  quarter  sessions  for  the 
oonnfy,  held  on  the  18th  day  of  October,  1898.  for  breaking  into 
a  warehouse  and  stealing  goods  therefrom. 

Both  prisoners  were  defended  by  counsel.  At  the  close  of  the 
case  for  the  prosecution,  the  counsel  for  each  prisoner  announced 
that  the  prisoners  applied  to  be  called  as  witnesses,  but  that  no 
other  evidence  would  be  called  for  the  defence. 

The  counsel  for  the  prisoner  Gardner  submitted  (1)  that, 
inAsmnch  as  the  prisoners  were  required  by  the  Criminal 
Eyidenoe  Act  1898  (61  &  62  Vict.  c.  36),  s.  2,  to  be  called 
"immediately  after  the  close  of  the  evidence  for  the  prosecution,'' 
the  coansel  for  the  prosecution  could  not  sum  up  the  evidence  at 
that  stage  of  the  proceedings,  as  he  would  have  been  entitled  to 
do  under  28  &  29  Vict.  c.  18,  s.  2  ;  and  (2)  that,  if  his  right  to 
snm  np  the  evidence  was  not  altogether  tisiken  away  by  the  first 
mentioned  Act,  he  was  at  any  rate  not  entitled  to  comment  on 
the  evidence  offered  by  the  prisoners. 

I  ruled,  with  the  concurrence  of  the  Bench  (1)  that,  inasmuch 
tt  it  was  enacted  by  sect.  3  that  the  calling  of  the  prisoners  as 
witnesies  should  not  confer  upon  the  prosecution  the  right  of 

(a)  R«porfc«d  by  A.  A.  Bbthunb,  Esq^  Barrister-ftt-Law. 
TOL.  XQL  N 
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Rm.        roply^  and  as  sect.  2  merely  required  the  immediate  oaHing*  of 
Q    *'  the  prisoners  on  the   close  of  the  evidence  for  the  prosecution, 

'     the  Act  did   not  by  implication  take  away  from  the  couQsel  for 

1898.       the  prosecution  the  right  to  sum  up  the  evidence  conferred  by 

Pr^e^    the  Act  of  1865   (28  &   29  Vict.  c.  18),  s.  2,  but  that  he  was 

Evidence—    entitled  to  sum  op  at  the   close  of  the  prisoner's  evidence ;    (2) 

Prisoner' t    that  the  couQsel  for  the  prosecution  was  entitled,  in  summing  up 

•?*^*^~"    the  evidence  against  the   prisoners,   to  deal  with  the  evidence 

tecut^nto'  ^^^^^  ^^®y  ^^^  given,  as  well  as  with  the  evidence  which  the 

catMnent  on—  prosecution  had  adduced. 

Criminal,         The  couusel  for  the  prosecution  summed  up  after  the  prisoners 

1898^      had  given  evidence  and  dealt  with  all  the  evidence  before  the 

28  #  29  Vict,  Court.     The  counsel  for  the  defence  replied. 

e.  18, 8.  2 ;        The  prisoner  Beal  was  acquitted. 
^^  ^86^  '^*^*      ^^^  prisoner  Gardner  was  convicted,  and  was  sentenced  to 
i,  2,'  3.       eighteen  months'  imprisonment  with  hard  labour. 

The  questions  for  the  consideration  of  the  Court  for  Crown 
Cases  Reserved  are:  (1)  Has  the  Criminal  Evidence  Act,  1898 
taken  away  the  right  of  the  prosecuting  counsel  to  sum  up  in 
cases  where  a  prisoner  applies  to  give  evidence,  but  does  not  call 
witnesses  ?  (2)  If  the  prosecuting  counsel  is  entitled  to  sum  up  at 
the  close  of  the  prisoner's  evidence,  is  he  entitled  to  comment  on 
that  evidence,  or  is  he  required  to  confine  his  summing  up  to 
the  evidence  adduced  by  the  prosecution  7 

William  B.  Anson,  Chairman  of  Quarter  Sessions  for  the 
County  of  Oxford. 
Turrell  for  the  prisoner. — The  effect  of  permitting  counsel  to 
sum  up  after  the  prisoner  has  given  his  evidence  is  to  give  him 
a  right  of  reply  to  the  prisoner.  This  he  would  not  have  had 
under  Lord  Denman's  Act  (28  &  29  Vict.  c.  29),  and  sect.  3  of 
the  Criminal  Evidence  Act,  1898  provides  that  the  fact  that  the 
person  charged  has  been  called  as  a  witness,  shall  not  of  itself 
confer  on  the  prosecution  the  right  of  reply.  He  referred  to  Beg, 
V.  Hokhester  (10  Cox  C.  C.  226). 

Biroriy  for  the  Crown,  was  not  called  upon  to  argue. 
Lord  Russell,  C.J. — In  my  judgment  the  Court  of  Quarter 
Sessions  took  the  right  view  oi  the  law  in  each  of  the  cases  they 
have  submitted  to  us.  These  were  the  facts :  The  prisoners  were 
charged  with  breaking  into  a  warehouse  and  stealing  goods.  At 
the  close  of  the  case  for  the  prosecution,  counsel  for  the  prisoners 
stated  that  their  clients  desired  to  give  evidence.  Now  when 
has  that  evidence  to  be  given,  before  the  address  to  the  jury  by 
counsel  for  the  Crown,  or  after  7  The  answer  depends  upon  the 
construction  to  be  placed  on  the  Criminal  Evidence  Act,  1898, 
which  provides  that  the  person  charged  is  to  be  a  competent  but 
not  a  compellable  witness,  and  by  sect.  2,  that  if  the  person 
charged  is  the  only  witness  called  for  the  defence,  he  is  to  be 
called  as  a  witness  immediately  after  the  close  of  the  evidence  for 
the  prosecution.  And  sect.  8  enacts  that  the  fact  that  the  person 
charged  has  been  called  as  a  witness  shall  not  of  itself  confer  on 
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the  proBecation  the  right  of  reply.     The  qaeation  is  then,  what        Rm. 
ooght  to  be  the  course  of  proceediDgs^  if  coansel  having  summed    Q^jigg^ 

ap  the  evidence  for  the   Crown,   the  prisoner   claims  to   give         

evidence.     The  words  of  the  statute  are  that  the  person  charged        1898. 
is  to  give  his  evidence  immediately  after  the  close,  not  of  the        ~~r 
case,  but  of  the  evidence  for  the  prosecution.     Does  this  operate    Evidence- 
to  extinguish  the  right  of  the  Crown  to  sum  up  the  evidence  for     PrUoner^a 
the  prosecution,  or  merely  to  postpone  it  until  after  the  prisoner  jy\^^~ 
has  given  his  evidence  ?     In  my  opinion  it  is  a  postponement.     l^tZn^ 
That  is  mj   answer  to  the  first  question.      The  second  point  is  comment  on— 
this,  is  the  counsel  who  is  called  upon  to  sum  up  entitled  to  make     ^^T^^^a 
comments  on  the  evidence  of  the  prisoner  ?     It  has  been  argfued    ''\g9gl_  ^ ' 
that  counsel  for  the  Crown  cannot  make  comments,  except  on  28  <$•  29  Viet. 
the  evidence  which  he  has  called.     By  Lord  Denman's  Act  (28  &    «•  18, ».  2,- 
29  Vict.    c.   18),  8.  2,  counsel  for   the  prosecution  has  aright  ^\f 3^^, ^)**- 
where  no  evidence  is  called  for    the  defence   to  sum    up   the       1,2,' 8. 
eridence  against  the  prisoner.     Having  been  called  immediately 
after  the  close  of  the  evidence  for  the  prosecution,  the  prisoner 
has  given  evidence  at  a  point  before  counsel  for  the  Crown  can 
make  his  second  address.     Is  it  reasonable  to  require  the  counsel 
for  the  prosecution  to  shut  his  eyes  to  the  fact  that  the  prisoner 
has  gone  into  the  box  and  given  evidence  quite  inconsistent  with 
the  evidence  for  the  prosecution ;  for  instance,  that  he  has  set 
up  an  alibi,  "  I  was  a  long  way  ofE  at  work  with  so  and  so  ; ''  is 
counsel  to  be  required  to  address  the  jury  without  remarking  on 
this  evidence,  to  refrain  from  pointing  out  to  the  jury  that  so  and 
60  has  not    been  called  to   support   this    statement  ?     When  a 
prisoner  makes  a  statement  under  Jervis's  Act  (11  &  12  Yict. 
c.  42)  after  being  cautioned,  counsel  has  a  right  to  comment  on 
that  statement^  and  to  point  out  the  inaccuracies  and  inconsist- 
encies in  that  statement.      The  magistrates,  then,  were  right  in 
postponing  the   summing-up  by  the  counsel  for  the  Crown,  and 
in  permitting  him  to  comment  on  the  prisoner's  evidence. 

Haweins,  J. — The  object  of  the  prisoner  in  giving  evidence  is 
to  attack  and  lessen  the  effect  of  the  evidence  given  for' the 

C)8ecution ;  it  is  right,  therefore,  that  the  prosecution  should 
ve  an.  opportunity  of  criticising  his  statement. 
WiLUS,  J. — ^Unless  the  right  of  the  prosecution  to  sum  up  is 
taken  away  altogether,  and  in  the  Criminal  Evidence  Act,  1898,  I 
can  see  no  implied  repeal  of  Lord  Denman's  Act,  it  is  necessary 
that  comment  on  the  prisoner's  evidence  should  be  permitted. 
Nothing  could  be  so  absurd  and  mischievous  as  to  confine  the 
address  of  counsel  to  a  portion  only  of  the  case. 
Weight,  and  Bbuce,  JJ.  concurred. 

Conviction  affirmed. 
Solicitors :  TJie  Solicitor  to  the  Treasury ;  for  the  defendant, 
6,  Mall^im,  Oxford. 
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QUEEN'S  BENCH  DIVISION. 
Aiig.  6  and  Nov,  5,  1898. 

(Before  Lord  Russell,  O.J.,  Hawkins,  Wills,  Weight,  and 

Bbucb,  JJ.) 

Beg.  V,  Bird,  (a) 

Practice — Evidence — Statement  by  prisoner -^  Deposition  —  Et^i- 
dmce  of  defendant— 11  Sfli  Vict.  c.  42,  s.  18 — 48  ^  49  Vict. 
c.  69,  s.  20. 

The  statement  which  a  prisoner  makes  in  giving  evidence  before  the 
ma^gistrates  by  whom  he  is  committed  for  trial  may  be  used  as 
evidence  against  him  at  the  trial,  and  the  deposition  containing 
STich  statement  may  be  put  in  evidence  at  the  trial,  although  he 
then  declines  to  give  evidence. 

If  also,  having  given  evidence  before  the  magistrates ,  he  replies  to 
the  question  put  to  him  under  the  Indictable  Offences  Act  (11  4*  12 
Vict,  c.  42,  s.  18),  whether  he  desires  to  say  anything  in  answer 
to  the  charge,  by  saying  that  his  evidence  already  given  is  true, 
the  whole  of  that  evidence  and  his  reply  to  the  question  may  be 
given  in  evidence  against  him  a^  a  statement  under  that  Act. 

/^ASB  stated  by  the  Recorder  of  Cambridge. 

Fred  Bird  was  tried  before  me  at  the  last  qaarter  sessions  for 
the  borough  of  Cambridge  for  an  indecent  assault  upon  a  girl 
under  ten  years  of  age. 

At  the  hearing  before  the  magistrate  the  prisoner  was  sworn 
and  gave  evidence,  which  was  taken  down  in  writing,  read  over 
to  and  signed  by  him  and  by  the  magistrate,  and  after  the  usual 
caution  he  was  further  asked :  "  Having  heard  the  evidence,  do 
you  wish  to  say  anything  in  answer  to  the  charge  t"  Whereupon 
he  made  this  statement :  *'  What  I  have  already  said  is  true.  I 
have  no  witnesses  to  call.''  This  statement  was  in  due  course 
returned  with  the  depositions  to  the  Court,  and  was  put  in  evidence 
by  the  prosecution. 

The  counsel  for  the  prisoner  having  stated  that  he  should  not 
call  the  prisoner  as  a  witness,  and  the  prisoner  also  having 
declined  to  give  evidence,  counsel  for  the  prosecution  proposed 
to  put  in  evidence  the  prisoner's  deposition  before  the  magis- 
trate. 

To  this  the  prisoner's  counsel  objected,  on  the  ground  that  the 
prisoner  was  present  in  Court  and  was  a  competent,  though  not  a 

(a)  Beportod  b^  A  A.  Bjvthuni,  Esq.,  BorriBtor-aULaw. 
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oompeUable^  witness ;  and  farther^  that  what  he  had  said  before        ^m. 
the  magistrate  being  upon  oath^  was  not  admissible.  ^^^^ 

As  to  this  I  expressed  no  opinion^  bat  I  was  of  opinion^  and  so        ' 

directed  theiury,  that  when  the  prisoner  stated  in  answer  to  the        1898. 
charge,  "  W  hat  I  have  already  said  is  true,'*  he  meant  that  the    p^^^JJ^^^ 
eyidence  which  he  had  already  given  before  the  magistrate  was   Evidence— 
true ;  and  that  it  was  in  fact  a  restatement  by  him^  not  on  oath,     Pru<mer*9 
of  what  he  had  already  stated  on  oath,  and  I  allowed  the  deposi-  »*«*«»f**— 
tion  to  be  read.  B^J;^  ^f  ^^ 

The  jury  convicted  the  prisoner,  and  in  answer  to  a  question    eecution  to 
pat  by  me  said  that  the  prisoner  meant  by  '^  What  I  have  already  ^.^7"^^  f^  ^^ 
said  is  true  *'  that  the  evidence  which  he  had  already  given  before  2^   js  ^  49* 
the  magistrate  was  trae.  Vict,  e,  69,  «. 

I  admitted  the  prisoner  to  bail  to  come  up  for  judgment  if         ^0- 
called  npon  at  the  next  ensuing  quarter  sessions. 

I  respectfully  request  the  opinion  of  the  Court  whether  the 
prisoner's  deposition  was  rightly  admitted.  If  it  was,  the  con- 
viction is  to  stand ;  if  not,  it  is  to  be  quashed. 

J.  R.  BuLWEB,  Recorder  of  Cambridge,  (a) 

After  the  depositions  of  the  witnesses  for  the  prosecution  had 
been  taken,  the  prisoner  was  asked  by.  the  magistrate  whether  he 
desired  to  call  any  witness.  He  replied  that  he  had  no  witnesses 
to  call,  but  desired  to  give  evidence  himself.  Thereupon,  no 
previous  caution  having  been  given  him,  he  was  sworn  and  gave 
evidence.  It  was  not  until  after  he  had  given  evidence  and  signed 
his  depositions  that  he  was  cautioned,  and  made  the  statement 
given  above. 

J.   R.   BULWSB. 

BUis  for  the  defendant. — ^The  prisoner  was  a  competent,  but 
not  a  compellable,  witness :  (Criminal  Law  Amendment  Act, 
1885,  48  &  49  Vict.  c.  69,  s.  20).  The  effect  of  putting  in  the 
deposition  taken  before  the  magistrate  was  to  make  the  prisoner 
a  witness  against  his  wish. 

Button,  for  the  Crown,  was  not  called  upon  to  argue. 

Lord  RussEiiL,  C.J. — It  is,  I  think,  as  clear  as  possible  that 
everything  was  regular  in  these  proceedings.  This  evidence 
was  admissible  in  the  first  place  because  it  was  a  statement  made 
on  oath,  for  when  the  prisoner  was  charged  before  the  magis- 
trates he  was  sworn  and  gave  his  evidence,  which  was  taken 
down  in  writing.  Then  the  magistrates,  as  bound  by  the  Indict- 
able Offences  Act,  1848  (11  &  12  Vict.  c.  42),  s.  18,  put  the 
qnestion  whether  he  desired  to  make  any  statement  in  answer  to 
die  charge,  and  in  reply  he  says, ''  What  I  have  already  said  is 
trae.^'  This  statement  is  by  statute  admissible  as  evidence 
against  him.  But  on  the  authority  of  Beg.  v.  Erdheim  (74  L.  T. 
Rep.  734 ;  18  Cox  C.  C.  355)  his  previous  statement,  even  if  he 
had  not  made  the  second  statement,  would  have  been  admis- 

(a)  The  eaae  wms  before  the  court  in  Trinity  Sittings,  but  was  remitted  to  the 
Wrntd  Iteeorder  in  order  that  it  might  be  stated  whether  the  prisoner  was  cautioned 
^  the  mjglstratea  before  he  gave  hU  evidence* 
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sible.     On  these  grounds  I  think  that  the  conviction  mast  be 
affirmed. 

Hawkins,  Wills,  Weight,  and  Bbuce,  JJ.  concurred. 

Gonviction  affirmed. 

Solicitor  for  the  Crown,  Solicitor  to  the  Treasury. 

Solicitor  for  the  prisoner,  Ernest  Vinter,  Cambridge. 


QUEEN^S  BENCH  DIVISION. 

Saturday,  Nov.  12. 

(Before  Lord  Russbll,  C.J.,  Wills,  Wbioht,  Bbucb,  and    ' 

Darling,  JJ.) 

Reg.  V,  Rhodes,  (a) 

Practice — Evidence — False  pretences — Grand  jwry — ProoJ  of  act 
subsequent  to  a^t  charged  in  indictment — Prisoner's  refusal  to 
give  evidence — Comment  by  Court  an  prisoner's  refusal  to  give 
evidence— &l  8r  02  Vict.  c.  36. 

The  Criminal  Evidence  Act,  1898  (61  Sp  62  Vict.  c.  86)  does  not 
enable  a  defendant  to  give  evidence  before  the  grand  jury.  The 
provision  in  sect.  1  that  the  failure  of  a  person  charged  to  give 
evidencs  shall  not  be  made  the  subject  of  any  comment  by  the 
prosecution  does  not  prohibit  comm^ent  by  the  Court. 

On  the  trial  of  an  indictment  for  obtaining  goods  by  false 
pretences,  if  the  case  for  the  prosecution  is  that  the  defendant 
carried  on  a  sham  bu^n^ss,  evidence  of  acts  by  the  defendant 
subsequent  om  well  as  anterior  to  the  act  charged  in  the  indict* 
ment  is  admissible. 

Reg.  V.  Holt  (3  L.  T.  Rep.  810;  8  Cox  0.  C.  411)  and  Reg.  v. 
Francis  (80  L.  T.  Bep.  508 ;  12  Cox  C.  C.  612 ;  L.  Rep. 
2  C.  C.  128)  considered  and  followed. 

C^ASE  stated   by  the  chairman  of  the    Isle  of  Ely  Qaarter 
^     Sessions. 

George  Rhodes  was  indicted  at  the  quarter  sessions  for  obtain- 
ing goods  by  false  pretences,  the  indictment  charging  that  he 
obtained  *'  a  certain  quantity  of  eggs  on  the  false  pretence  to  one 
William  Bays  that  he  was  then  carrying  on  business  as  a  farmer 
or  dairyman,  and  did  then  require  eggs  for  use  in  the  said 
business,  and  was  then  in  a  position  to  pay  for  the  said  eggs,  by 

(a)  Reported  by  A.  A.  Bbthitmb,  Esq.,  BarriBter-at-Law. 
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means  of  whicli  said  false  pretences  he  did  then  unlawfully  obtain        Bao. 
from  the  said  William  Bays  660  eggs  of  the  value  of  2L  Is.,  with      ^-^ 
intent  to  defraud."  -L^* 

Before  a  true  bill  had  been  found  in  his  case^  the  defendant        1898. 
claimed  that,  being  by  virtue  of  the  provisions  of  sect.  1  of  the         "IZl^. 
Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  86)  a  competent   Evidmee-- 
witness  for  the  defence  at  every  stage  of  the  proceedings,  he  had    FaUe  pre- 
a  right  to  give  evidence  before  the  grand  jury,  and,  being  in  tonces— Proof 
custody,  applied  that  he  might  be  permitted  to  give  evidence  before  ^L^f  tTacU 
the  grand  jury.  charged— 

The  Court  refused  his  application  on  the  ground  that  the  grand    Befuaal,  by 
jary  had  only  to  consider  whether  there  was  prima  facie  a  case  J^^l^^^^ 
against  a  person  indicted.  —BigKt  of 

At  the  trial  it  was  proved  by  the  Crown  that  the  defendant  prosecuHon  to 
hxA  advertised  in  the  newspapers  circulating  in  the  county  for  ^^^^'^JJ!^*,^ 
new  laid  eggs;  that  he  gave  no  name^  but  only  an  address — Qrandjury^ 
*'  Norfolk   Farm   Dairy,   High-street,   Mitcham,   Surrey " ;  and    Priioner^s 
that  Bays,  in  the  belief  that  he  was  dealing  with  a  responsible  *'^?f^^^*^ 
firm,  had  sent  two  consignments  of  eggs  for  which  he  was  never     hefore— 
paid.  61  4'  62  Vict. 

Farther  evidence  was  given  to  prove  that  the  defendant  had  no       ^*  ^^• 
right  to  the  title  "  Norfolk  Farm  Dairy ,'^  as  that  name  had  been 
left  painted  over  the  shop  front  by  a  former  occupier,  who  sold 
his  business  and  goodwill  in  March,  1897,  the  defendant  having 
gone  to  reside  there  nearly  a  year  afterwards. 

In  the  course  of  the  trial  two  witnesses  (William  Elston  and 
James  Chambers)  gave  evidence  that,  after  his  transaction  with 
Bays,  the  defendant  had  obtained  eggs  of  them  also  under  similar 
oircamstances. 

Evidence  was  adduced  by  the  Crown  that  the  defendant  did 
very  little  trade  and  inter  alia  a  Mrs.  Freeman  was  called  for  the 
prosecution.  She  had  bought  the  business  from  the  defendant 
in  July,  1898,  shortly  after  he  had  obtained  the  eggs  from  Bays, 
and  was  examined  to  prove  that  the  defendant  did  no  trade  worth 
speaking  of,  judging  from  her  experience  of  the  business  she  did 
after  taking  possession  of  the  shop. 

On  cross-examination  for  the  defendant  she  stated  that  she  once 
hadacnstomer  who  wanted  six  dozen  eggs,  which  she  had  not  in 
stock,  but  she  did  not  know  his  name. 

Connsel  for  the  prosecution  suggested  that  there  was  no  real 
customer,  but  that  Ihe  person,  whoever  he  was,  had  been  sent  at 
the  defendant's  instance  to  create  an  impression  that  there  was  a 
large  demand  for  eggs. 

Upon  this  the  defendant  made  a  communication  to  his  solicitor, 
and  thereupon  his  counsel  said  it  was  ^^  a  Mr.  King  of  Mitcham  ^' 
who  wanted  the  eggs,  and  stated  that  'he  would  clear  the  matter 
np  when  he  came  to  the  defence,  and  would,  if  necessary,  call 
eyidenoe  for  the  defence. 

On  the  close  of  the  case  for  the  prosecution  counsel  for  the 
de&ndant  intimated  that  he  called  no  witnesses  for  the  defence. 
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Rio.        ohairman  in  samming  up  to  tlie  jary  commented  on  the  fact  that 
^  ^'  this  saggestion  aboafc  Mr.  King  had  been  made^  bat  that  the 

prisoner  had  not  given  any  evidence  in  support  of  it.     It  is   said 

1898.       that    this    comment   was    contrary    to  the  provisions  of   the 
~~r  _^    Criminal  Evidence  Act,  1898.     Nothing,  however,  in  this    Act 
RMeM9^  takes  away  the  right  of  the  Court  to  comment  on  the  way  in 
FaU«  pre-    which  the  case  has  been  conducted.     The  extent  to  which  such 
iencss—  Proof  comments  are  to  be  made  rests  in  the  discretion  of  the  judge^  and 
qumtto  (u:ts  *^*^  discretion  being  wisely  exercised  it  is  in  the  interests  of 
charged—    justice    that    such    Comments    should    be    made.      For    these 
R^usai  of    reasons  I  am  of  opinion  that  the  conviction  should  be  affirmed. 
^^e^enee      WiLLS,  J. — I  am  of  the  same  opinion.     In  all  cases  of  this 
—Bight  cf    kind  where  it  is  proposed  to  give  evidence  of  similar  acts  the 
prosecution  to  judge  must  consider  the  real  nature  of  the  charge.     In  this  case 
comrMnt^  the  real  charge  was  that  the  prisoner  was  carrying  on  a  false 
Grand%ry—  business.     In  some  similar  cases  the  charge  is  that  the  prisoner 
Pri8oner*$     was  not  Carrying  on  any  business.     But  when  a  man  has  some 
right  to  give  of  the  apparatus  of  a  business,  such  as  a  shop,  how  is  it  possible 
^ore^     ^  show  that  the  business  is  a  sham  except  by  proving  other 
61  ^  62  Viet  transactions  which  show  that  they  are  part  of  a  system  ?     In  this 
e.  86.       case  the  difficulty,  and,  to  my  mind,  the  only  difficulty  is  that  a 
considerable  interval  occurred   between  the  transactions.     Bat 
when  you  have  the  same  advertisement  appearing  continuously 
and  operating  in  the  last   case   just  as  it  did  in  the  first,    I 
have  no  doubt  whatever  that  evidence  of  all  the  transactions  is 
admissible. 
Wbight,  Bbucs,  and  Dabliko,  JJ.  concurred. 

Conviction  a^htned. 
Solicitor  for  the  Crown,  E.  E.  Ruston,  Chatteris. 


QUEEN'S  BENCH  DIVISION. 

Saturday,  Oct.  29. 

(Before  Wills  and  Channell,  JJ.) 

MoBBis  (app.)  t;.  Duncan  (resp.).  (a) 

Summary  jurisdiction — Limitation  of  time  for  bringing  actions — 
Information  or  hearing — Summary  Jurisdiction  Act,  1848  (11 
&-  12  Vict.  c.  43),  s.  U— Salmon  Fishery  Act,  1878  (36  ^  37 
Vict.  c.  71),  s.  62. 

By  sect.  62  of  the  Salmon  Fishery  Act,  1873  (36  ^  37  Vict.  71)  ; 

(a)  lUportod  by  W.  db  B.  Hbbist,  Esq.,  Barrister-*t-Law. 
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*' All  penalties  imposed  by  the  Salman  Fishery  Acts,  1861  to      Mobeis 
1878,  or  by  any  bye^law  made  in  pursuance  of  this  Act,  and  all     .^  ••  ^ 

sums  of  money  y  costs,  and  expenses  by  the  said  Acts  or  either  of  them        ' 

directed  to  be  recovered  in  a  summary  manner,  may  be  recovered  1898. 
within  six  m^onths  after  the  commission  of  the  offence  before  two  ~~r 
justices  in  manner  directed  by  11  Sf  12  Vict.  c.  48.*^  Limitaiion  o/ 

And  by  sect,  11  of  the  Summary  Jurisdiction  Act,  1848  (11  ^  12   tim9—8um- 
Vict.  c.  43),  "  In  all  cases  where  ru)  time  is  al/ready  or  shall  be  7^**?  ^^^' 
spectally  limited  for  makvng  any  such  complaint  or  laying  any  formation  or 
such  information  in  the  Act  or  Acts  of  Parliament  relating  to     hearing— 
each  particular  case,  such  complaint  shall  be  made  and  such  jjJJ^^  . 
information  shall  be  laid  within  six  calendar  months  from  the  137^^1  /12 
time  when  the  matter  of  such  com/plaint  or  information  respec-    vict.  c.  43, 
lively  arose."  ».ii;  864-37 

The  respondent  was  charged  upon  two  informations  preferred  by  -^  '^^  * 
the  appellants  (1)  that  on  the  9th  day  of  November,  1897,  he 
unlawfully  had  in  his  possession  an  unseasonable  salmon  ;  and 
(2)  that  on  the  8th  day  of  November,  1897,  lie  did  consign  one 
package  not  conspicuously  marked  with  the  word  "salmon" 
ichen  such  contained  salmon. 

The  two  offences  were  proved  and  it  was  further  proved  that  the 
two  summonses  were  issued  on  the  29th  day  of  April,  1898,  and 
vere  served  upon  the  respondent  on  the  Srd  day  of  May,  1898. 
They  were  heard  v/pon  the  Wth  day  of  May,  1898. 

The  justices  refused  to  convict  on  the  ground  that,  on  the  day  of 
hearing  six  months  had  expired  since  the  offence  was  committed. 

Held,  that  the  justices  should  have  convicted,  as  there  was  nothing 
tn  sect.  62  of  the  Salmon  Fishery  Act,  1873,  specially  Umiting 
ihe  lime,  and  that,  therefore,  sect.  11  of  the  Summary  Juris- 
dicHon  Ad,  1848,  applied. 

THIS  was  a  case  stated  by  two  of  Her  Majesty's  jastices  of  the 
peace  in  and  for  the  coanty  of  Durham,  ander  tlie  statutes 
20  k  21  Vict.  c.  43  and  42  &  43  Vict.  c.  49,  for  the  opinion  of 
the  Qaeen's  Bench  Division. 

On  the  29th  day  of  April,  1898  two  separate  informations  were 
preferred  by  the  appellant,  an  o£5cer  of  the  Fishmongers  Com- 
pany, London,  against  the  respondent,  of  84,  Rose-street, 
Aberdeen,  as  follows:  First,  that  between  the  3rd  day  of 
September,  1897,  and  the  Ist  day  of  February,  1898  both  inclu- 
siYe,  to  wit,  on  the  9th  day  of  November,  1897  he  (the  respon- 
dent) unlawfully  had  in  his  possession  one  unseasonable  salmon, 
which  sahnon  was  found  in  Chester-le-Street,  in  the  county  of 
Dnrham,  contrary  to  the  statute  in  such  case  made  and  provided^ 
244  25  Vict.  c.  109,  s.  14  (2) ;  and  secondly,  that,  between  the 
3rd  day  of  September,  1897,  and  the  1st  day  of  February,  1898, 
hoth  inclusive  to  wit,  on  the  8th  day  of  November,  1898,  he 
(the  respondent)  did  consign  and  send  from  Aberdeen  to  Dr. 
Dancan,  Chester-le-street  station  by  Newcastle,  by  common 
CMrier — ^to    wit,    the    North  British   Railway    Company— one 
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MoBBn      package  containing  salmon^  the  package  not  being  conspioaoasly 
^  ^*  marked  by  painting  or  branding  the  word  ^'  salmon  *^  on  the  oat- 

'      side  thereof ;  and  that  the  package  was  fonnd  at  Chester-le-Street, 

1898.        in  the  county  of  Darham,  on  the  29th  day  of  November^  1897^ 
~7~_^    contrary  to  the  statute  in  such  case  made  and  provided  (55  &  56 
lAmUaHon  of  ^ict.  c.  50,  s.  3),  and  upon  the  hearing  thereof  on  the  11th  day 
time— Sum-    of  May,  1898  we  dismissed  both  the  informations, 
wary  Juru-       Upon  the  hearing  of  the  informations  before  them — being  and 
formcUion  or  ^^T^^^^g  the  Court  of  summary  jurisdiction  at  a  petty  sessions 
hearing—    holden  at  the   justice  room^  Chester-le-Street,  in  and  for  tlie 
Bahnon      middle  division  of  Chester  Ward,  in  the  county  of  Durham,  on 
I87^l^''l2  **^®    11th   day   of  May,    1898— certain   facts   were    proved     or 
Vict.  c.  43,    admitted  before  them  which,  in  their  opinion,  constituted  the 
«.  11;  86  #37  two  offences  charged;  and  it  was  further  proved  or  admitted 
^*^*  62^^'    that  the  two  summonses  were  issued  on  the  29th  day  of  April, 
1898,  and  were  served  on  the  respondent  on  the  Srd  day  of  May^ 
1898. 

The  respondent's  solicitor  took  the  objection  that,  notwith- 
standing both  informations  had  been  laid  by  the  appellant  within 
six  months  of  the  date  of  the  offences,  they  could  not  convict^ 
inasmuch  as  it  is  provided  by  sect.  62  of  the  Salmon  Fishery 
Act,  1873  (86  &  87  Vict.  c.  71)  that  "All  penalties  imposed  by 
the  Salmon  Fishery  Acts,  1861  to  1878,  or  by  any  bye-law  made 
in  pursuance  of  this  Act,  and  all  sums  of  money,  costs,  and 
expenses  by  the  Acts  or  either  of  them  directed  to  be  recovered 
in  a  summary  manner,  may  be  '  recovered '  within  six  months 
after  the  commission  of  the  offence  before  two  justices  in  manner 
directed  by  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Yict. 
c.  43),  or  of  any  Act  amending  the  same  "  ;  and  in  support  of  his 
objection  he  quoted  the  case  Reg.  v.  Mainwaring  (27  L.  J.  278^ 
M.  C). 

The  appellant^s  solicitor  contended  that  it  was  sufficient  that 
the  information  had  been  laid  and  the  two  summonses  issued  and 
served  within  the  six  months,  and  that  it  was  not  necessary  for 
the  conviction  to  take  place  within  the  time  limited  by  the  above 
section. 

The  justices  were  of  opinion  that  the  contention  of  the  respon- 
dent's solicitor  was  correct  and  that  they  had  no  power  to  convict 
the  respondent,  as  more  than  six  months  had  elapsed  since  the 
date  of  the  offences,  and  on  that  ground,  and  having  regard  to 
the  views  expressed  in  the  judgment  in  Beg.  v.  Mainwaring 
before  referred  to,  they  dismissed  both  informations. 

The  question  for  the  opinion  of  the  Court  is  whether,  under 
the  circumstances  above  stated,  they  were  right  in  dismissing 
either  or  both  the  informations. 

Lawson  Walton,  Q.C.  (Travers  Humphreys  with  him)  for  the 
appellant. — ^The  point  which  was  taken  by  the  respondent  in  the 
Court  below  was  that  the  magistrates  could  not  convict,  although 
the  information  was  laid  within  six  months,  because  the  con- 
viction would  be  without  the  time  limited  in  sect.  62  of  the 
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Safanon  Fishery  Act^   1873.      That  section  says   that:    ''All      Morbi 
penaltieB     •     •     •    and  all  sums  of  money«  costs,  and  expenses     ^  ^- 
.    .    .    directed  to  be  recovered  ia  a  samilaarjr  manner,  may  be      ''^'- 
recovered  within  six  months  after  the  commission  of  the  offence        1898. 
before  two  jnstices  in  manner  directed  by  an  Act  passed  in  the        — r 
eleventh  and  twelfth  years  of  the  reign  of  Her  present  Majesty,  Li^o!i^^of 
Qaeen  Victoria,  chapter  forty-three."     The  meaning  of  the  word  time— Sum- 
** recovered"  may   be   doubtful,   bat   what   I   submit  it  really   »wry  jum- 
means  is  that  yon  must  proceed  to  get  the  penalty  within  the  f^^twUion^r 
six  months,  not  that  you  are  actually  to  get  the  penalty  in  your     hearing-^ 
hand  within  that  time.      The  section  of  11  &  12   Vict.  c.  43      Salmon 
(Jervis's  Act)  says  that :  "  In  all  cases  where  no  time  is  already  t^^I^i'^o 
or  shall   hereafter  be   specially  limited   for  making  any   such     ylct,  c.  43, 
complaint  or  laying  any  such  information  in  the  Act  or  Acts  of  <•  il ;  86^37 
Parliament  relating  to  each  particular  case,  such  complaint  shall     ^^^'^o  ^^* 
be  made  and  such  information  shall  be  laid  within  six  calendar 
months  from  the  time  when  the  matter  of  such  complaint  or 
information  respectively  arose.'*     The  word  "  recovered ''  in  the 
Act  of  1873  does  not  '^  specially  limit  *'  the  time  within   the 
meaning  of  Jervis's  Act,  and  therefore  the  time  laid  down  in 
sect.  1  of  that  Act  applies  in  this  case,  and  the  information  was 
therefore  in  good  time.     "  Recovery  "  means  '^  proceedings  for 
recovery."     A  point  of  the  same  description  arose  under  the 
Coal  Mines  Inspection  Amendment  Act  (18  &  19  Yict.  c.  108), 
and,  although  that  case  was  not  decided  upon  those  grounds,  the 
judges  expressed  their  opinions  on  the  subject.     It  is  the  case  of 
Beg,  V.  Mainwaring  (27  L.  J.  278,  M.  C. ;  B.  B.  &  E.  474),  and 
although  on  this  point  the  Court  was  divided,  Coleridge,  J.  and 
Erie,  J.  gave  dicta  which  are  in  the  appellant^s  favour.   The  former 
said  ;  '^  The  word  '  recovered  ^  is  a  complex  term,  and  seems  to 
allude  to  the  many  steps  which  must  be  taken,  and  I  should  be 
inclined  to  say  that  if  the  informer  or  complainant  took  any  one 
of  the  steps  required,  and  thereby  commenced  the  proceedings 
within  the  time  limited,  he  would  have  performed  the  condition 
required."       Erie,  J.  said :    "  The  power  is   incidental   to  all 
tribonab  of  adjourning  from  time  to  time,  if  justice  or  necessity 
recjaires  it;    and   may  not  a  judgment   pronounced   after    an 
adjournment  by  reasonable  intendment  of  the  law  be  taken  to 
relate  back  to  the  time  when  those  proceedings  commenced  ?  '' 
These  dicta  are  strongly  in  my  favour,  and  I  submit  that,  in  the 
present  case  the  justices  were  wrong. 
The  respondent  did  not  appear. 

Wills,  J.  —  I  regret  that  this  case  should  have  to  be 
decided  without  the  benefit  of  any  argument  on  behalf  of  the 
respondent;  but  still  the  question,  although  an  important  one, 
is  within  a  very  narrow  compass,  and  the  observations  which 
oonld  have  been  made  on  the  other  side  are,  I  think,  sufficiently 
obnous  to  make  it  easy  to  apprehend  what  they  would  have 
been  so  that  we  oould  possibly  deal  with  them.  I  certainly  do 
not  agree  with   the  argument    of   Mr.  Lawson   Walton  that 
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MoBxiB      '^  recovery ''  taken  by  itself  is  an   ambignons  term.      I   think 
'"•  *'  recovery  *'  as  applied  to  a  sum  of  money  or  a  penalty  or  a  debt, 

'      or  anything  of  that  kind,  is  perfectly  definitely  understood  to 

1898.        mean  the  getting   the  judgment  of  the  Court  upon  which,    it 
■~~_    becomes  payable.     But  then  if  that  is  so  we  have  to  apply  the 
Ltmitation  of  section  of  Jervis's  Act  to  that  state  of  things,  and  it  that  be  so, 
timeSum^   the  special  limitation,  that  is  to  say,  the  definite  limitation,  is  to 
maryjuru'   f;j^Q  period  of  recovery,  and  not  to  the  period  of  commencement 
formMionar  ^^  *^®  proceedings.     Supposing   Jervis's  Act  were  out  of  the 
hearing—    question  it  might  possibly  be  that  the  summons  might  be  issued 
Salmon      and  might  be  heard  upon  the  last  day  of  the  six  months,  whereas 
I87a!^li^l2  ^^  ^®  ^^^^  possible  that  in  order  to  get  a  recovery  within  the 
Viet.  c.  48,   period  of  six  months  you  might  have  to  commence  your  proceed- 
«.  11 ;  86  ^  87  ings  a  week  or  ten  days  or  a  fortnight  before  the  end  of  the   six 
^*^*'62  ^^*    months  according  to  the  practice  of  the  particular  petty  sessions 
before   which  the   matter  in   controversy    might  come.       That 
seems  to  show  that  the  period  of  limitation  for  recovery  that  is 
given  in  the  Act — I  will  not  say  the  implied  period  of  limitation 
which,  it  is  argaed  on  the  other  side,  is  to  be  gathered  from  the 
expression  recovery  within  six  months — ^is  not  a  definite    one, 
and  is  not  I  think  what  Jervis's  Act  meant  by  a  period  specially 
limited.     I  think  what  Jervis's  Act  meant  in  sect.  1 1  was  that 
except  there  is  an  Act  of  Parliament  passed  either  past  or  future, 
which  definitely  says  that  the  time  for  making  the  complaint 
must  be  within  six  months,  then  in  all  other  cases,  no  other  kind 
of  language  shall  prevail — that  is  to  say,  nothing,  which  does 
not  say  specially  that  the  proceedings  shall  be  commenced  within 
the  six  months,  shall  operate  to  alter  the  general  law  as  fixed  by 
Jervis's  Act.     That  is  obviously  the  meaning,  and  there  is  no 
possible  injustice  in  such  a  construction,  which  appears  to  me  to 
be  entirely  consistent  with  the  language  of  the  section,  and  by 
so  construing  we  should  be  doing  no  violence  to  its  language  or 
straining  the   expression.      It   seems   to  me  that  such  a  con- 
struction is  really  necessary   to  give  full  and  proper  effect  to 
sect.  11  of  Jervis's  Act,  and  one  cannot  be  blind  or  indifferent  to 
the  consideration  that  the  very  object  of  Jervis's  Act  was  to 
secure  uniformity  of  procedure  in  all  matters  in  which  departure 
from  uniformity  was  not  essential  and  was  not  specially  provided 
for  by  the  particular  Act  of  Parliament.     I  think  therefore  this 
appeal  ought  to  be  allowed,  and  the  case  remitted  to  the  magis- 
trates to  be  heard  upon  the  merits. 

Channell,  J. — 1  am  of  the  same  opinion.  I  do  not  think 
there  is  any  indication  in  sect.  62  of  this  Act,  36  &  37  Vict.,  to 
impose  a  different  limit  of  time  to  that  which  is  imposed  by 
Jervis's  Act.  The  main  object  of  the  section  was  no  doubt  to 
authorise  the  proceedings  being  taken  before  two  justices. 
Sect.  62  is  a  repetition  of  the  first  part  of  sect.  85  in  the  Act  of 
1861,  and  provides  the  tribunal  before  whom  the  penalties 
should  be  recovered.  Sect.  35  of  the  Act  of  1861  was  repealed 
and  sect.  62  substituted  for  it,  not  to  provide  as  was  done  in  the 
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het  part  of  i^  for  a  different  at^pltcation  to  a  penalty^  btit  tlie  Mobub 

first  words  of  the  seotion  are  identical  in  each  case ;  therefore  no  ^  ^* 

doabt  the  section  was  mainly  wanted  for  the  purpose  of  proriding  

the  tribunal.    I  think  it  means  that  the  penalty  may  be  reoorered  1898. 

before  two  justices  in  the  manner  which  is  provided  for   by  "~r_ 

Jervis's  Act ;  that  is  to  say,  within  six  months  after  the  com-  umiiatum  of 

mission  of  the  offence,  and  conseqaently  the  six  months  would  time— Sum- 

ran  from  the  same  period  as  it  does  in  Jervis's  Act.                      •  *»<«^  JurU- 

Appeal  allowed.  j^^^^r^^' 

oolioitor  for  the  appellant,  u,  O,  Humphreys,  hearing— 

8alm4>n 

Fishery  Act, 

1873— 11 4- 12 

Vict,  e,  43, 
1. 11  ;  36  <f  37 
Viet,  c.  71, 
f .  62. 


QUEEN'S  BENCH  DIVISION. 
Wednesday^  Oct,  26. 

(Before  Lord  Russell,  C.J.,  and  Wills,  J.) 
Pabeeb  (app.)  V,  Aldeb  (resp.).  (a) 

Sale  of  Food  and  Drugs  Ads — Contract  for  sv/pply  of  milk — 
Adulteration  in  course  of  transit — Liahility  of  wholesale  con- 
signor. 

By  sect,  6  of  the  Sale  of  Food  and  Drugs  Act,  1875,  *'  No  person 
shall  sell  to  the  pryudice  of  the  purchaser  any  article  of  food  or 
(my  drug  which  is  not  of  the  nature,  svi)stan^e,  and  qv^ity  of 
the  article  demanded  by  sv^h  purchaser,'' 

Sect,  3  of  the  Amending  Act  of  1879  provides  that  any  inspector 
may  procure  at  the  place  of  delivery  any  sample  of  any  milk  in 
course  of  delivery  to  the  pu/rchaser  or  consignee  in  pursuance  of 
any  contract  for  the  sale  to  such  purchaser  or  consignee. 

The  respondent  was  a  dairy  fanner,  and  was  under  a  contract 
with  the  M,  and  8,  M,  8,  A,  to  deliver  to  them  at  P,  8,  pure 
unskimmed  milk. 

The  appellant  an  inspector  took  a  sample  from  a  chum  standing 
at  P.  8.,  and  on  analysis  it  was  found  to  he  adulterated. 

The  contract  between  the  respondent  and  the  association  stated 
that  the  respondent  would  sell  pure  unskimmed  new  milk  in  and 
at  specified  quantities  and  prices  *^  to  be  delivered,  carriage  paid, 
in  ehvms  morning  a/nd  evening  from  the  26th  day  of  March, 
1897,  to  the  26th  day  of  March,  1898,  to  Paddmgton  or  any 
other  railway  station  served  by  the  Great   Western   Railway 

(a)  Reported  by  W.  Di  B.  HsBBiBri  Esq.,  BarrUter-atoLaw. 
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Pabkw         near  London,  in  itioh  condition  so  eta  to  keep  good  and  sweet  a 
^'  reasonable  time  after  delivery"    in    OfCcordanoe   with  certain 

'  specified  rules  and  regulations. 

1898.        The  unvarying  cowrse  of  business  between  the  parties  under  the 

~T  contract  was  that  the  respondent  delivered  the  milk  fastened  up 

cmd  Drugs--      *^  chums  to  the  G.  W.  B.  at  C,  and  that  the  association  took 

Adulteration      away  the   milk  from  P,  8, 

—Milk—     J^^Tign  the  milk  was  delivered  to  the  railway  company  at  0.  it  "was 

miply—''       p^re  and  in  accordance  with  the  contra^,  and  the  adulteration 

Adulteration      viz.,  added  water,  was  so  added  during  transit,  without  any 

during  transit      knowledqe  or  default  of  the  respondent  or  his  servant, 

—lAafnMy  oj  qij^  magistrate  held  on  these  facts  that  the  respondent  was  not 

liable  under  the  sections  : — 
Held,  allowing  the  appeal,  that  the  magistrate  ought  to  have  con» 
victed, 

THIS  was  a  case  stated  by  one  of  the  magistrates  of  the 
Marylebone  police-court,  upon  the  application  of  the  com- 
plainant in  the  matter  of  the  dismissal,  on  the  24th  day  of 
February,  1898,  of  a  summons  under  sect.  20  of  the  Sale  of  Food 
and  Drags  Act,  1875,  for  an  offence  alleged  to  have  been 
committed  by  the  respondent  against  the  provisions  of  sect.  6  of 
the  Sale  of  Food  and  Drags  Act,  1875,  as  amended  by  sect.  3  of 
the  Sale  of  Food  and  Drugs  Act,  1879. 

On  the  24th  day  of  February,  1898  the  respondent  appeared  to 
answer  a  complaint  made  by  the  appellant,  that  he,  on  the  1st 
day  of  January,  at  the  Great  Western  Railway  station.  Padding- 
ton,  in  the  parish  of  Paddington,  in  the  county  of  Middlesex, 
and  within  the  district,  being  under  contract  with  the  Metro- 
politan and  Suburban  Milk  Supply  Association  Limited  for  the 
sale  and  delivery  to  them  of  pure  unskimmed  new  milk  at  the 
Great  Western  Railway  Station,  Paddington,  did  sell  in  pursu- 
ance of  such  contract,  to  the  prejudice  of  the  purchaser  within 
the  meaning  of  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1 875 
as  amended  by  sect.  8  of  the  Sale  of  Food  and  Drugs  Amend- 
ment Act,  1879,  an  article  of  food— to  wit,  milk — which  was 
not  of  the  nature,  substance,  and  quality  demanded  by  the 
purchaser  within  the  meaning  of  the  sections  of  the  Acts,  there 
being  9  per  cent,  of  added  water  contrary  to  the  statute. 

The  following  facts  were  either  proved  or  admitted  at  the 
hearing : 

The  appellant,  who  is  the  inspector  of  nuisances  for  the  parish 
of  Paddington,  in  the  county  of  London,  duly  appointed  by  the 
vestry  of  the  parish,  took  a  sample  of  milk  on  the  1st  day  of 
January,  1898  from  a  churn  standing  in  the  Paddington  Railway 
Station  in  the  parish  of  Paddington,  which  station  forms  the 
terminus  of  and  is  served  by  the  Great  Western  Railway. 

In  taking  this  sample  the  appellant  did  not  in  fact  purchase 
the  same,  nor  did  he  make  any  such  demand  as  is  required  or 
implied  by  sect,  6  of  the  1875  Act, 
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It  would  seem  obvions  that  sach   purcliase  or  demand  coald     Pabkxk 
?ery  Tarely,  if  ever,  be  made  in  such  cases  as  the  present,  and       x^m, 

that  sect.  3  of  the  1879  Act  has  excluded  the  necessity  for  either        ' 

of  the  purposes  of  that  section.  1898. 

The  sample  of  milk  so  taken  having  been  duly  submitted  to  be  gaj^'^ff^ 
analysed  was  found  upon  analysis  to  contain  9  per  cent,  of  added  and  drugs-- 
water,  and  the  certificate  of  the  result  of  such  analysis  was^  upon  AduUeration 
being  put  in  evidence,  admitted  by  the  respondent  to  be  correct.    /T"?*^^"! 

The  churn  of  milk  from  which  the  sample  was  procured  by  the     Bupphf-—^ 
appellant  was  consigned  by  the  respondent  as  a  dairy  farmer  Adulteration 
carrying  on  business  at  Wantage,  Bucks,  to  the  Metropolitan  and  ^p^j^^f^i 
Sabarban  Milk  Supply  Association  Limited  in  pursuance  of  a  "ewigignor 
contract  entered  into  between  the  respondent  on  the  20th  day  of 
March,  1897,  whereby  the  respondent  agreed  to  sell  and  the 
association  agreed  to  purchase  pure  unskimmed  new  milk  in  and 
at  within  specified  quantities  and  prices,  to  be  delivered  carriage 
paid  in  chums  morning  and  evening  from  the  26th  day  of  March, 
1897  to  the  25th  day  of  March,  1898,  to  Paddington,  or  any 
other  railway  station  served  by  the  Great  Western  Railway  near 
London,  in  such  condition  so  as  to  keep  good  and  sweet  a  reason- 
able time  after  delivery  in  accordance  with  the  rules  and  regula- 
tions specified  in  the  contract. 

The  unvarying  course  of  business  under  and  between  the 
parties  to  the  contract  was  that  the  seller  delivered  the  daQy 
supplies  of  milk  in  churns  fastened  up  in  the  usual  way,  labelled 
and  signed,  to  the  purchasers,  to  the  Great  Western  Railway 
Company  at  Challow,  the  nearest  Great  Western  station  to 
Wantage,  for  transmission  to  the  purchasers  at  Paddington,  and 
that  the  purchasers  themselves  took  the  churns  away  from 
Paddington. 

The  respondent  did  not,  and  practically  could  not,  esercise 
any  control  over  the  churns  between  the  delivery  thereof  to  the 
railway  company  at  Challow,  and  subsequent  delivery  to  the 
purchasers  at  Paddington. 

The  churn  of  milk  from  which  the  sample  was  taken  was, 
pursuant  to  the  contract  and  course  of  business,  given  by  the 
respondent  into  the  charge  of  the  Great  Western  Railway  Com- 
pany at  the  Challow  railway  station  upon  the  Great  Western 
Railway  for  conveyance  by  the  company  to  Paddington,  and  was 
80  conveyed. 

When  the  chum  was  handed  over  to  the  railway  company  at 
Challow  the  milk  contained  therein  was  pure,  and  in  all  respects 
in  accordance  with  the  requirements  of  the  contract,  and  the 
water  subsequently  found  by  the  analysis  to  have  been  added 
thereto  was  so  added  by  some  person,  stranger  to  the  respondent, 
during  the  transit  from  Challow  to  the  Paddington  station 
without  the  knowledge  or  authority  of  and  without  any  default 
or  negligence  on  the  part  of  the  respondent  or  any  servant  of  the 
respondent  or  aay  person  employed  by  him  in  his  general  busi* 
i^^  of  a  dealer  in  milk. 

TOL.  xn.  0 
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Parkbr  On  behalf  of  the  appellant  it  was  contended  that  the  place  of 

^-  the  delivery  of  the  milk  to  the  Metropolitan  and  Sabarbaa  Milk 

_^^^'       Snpply  Association  Limited    was  under  the  said   contract  the 

1898.       Paddington  Railway  Station,  and  that  therefore  it  had  been  sold 

— '"        to  the  prejudice  of  the  appellant  as  purchaser  within  the  mean- 

^  diu5-  i^g  o*  sect.  6  of  the  Sale  of  Pood  and  Drugs  Act,  1875  at  that 

Adulteration  station,  and  that  as  against  the  appellant  the  respondent  was  not 

—Milk—     exonerated  from  liability  by  the  facts  set  forth  in  the  case. 

^ZfT^^       On  behalf  of  the  respondent  it  was  contended  that  the   milk 

Adulteration  was  delivered  for  the  purposes  of  the  Act  to  the  association  at 

d%trinq  transit  Challow^  and  that  no  water  haviug  been  added  thereto  at  the 

—Uahihty  of  ^\^q  j^  was  given  into  the  charge  of  the  railway  company   no 

on9%gnor.     q^qj^^q  Jj^^j  been  committed  by  the  respondent. 

The  magistrate  was  of  opinion  as  follows  :   (1)  That  the  place 
of  the  delivery  of  the  milk  to  the  association,  whether  under   the 
contract   or  for  the    purpose  of  the    Acts  was  at   Paddiatrton 
Station.     (2.)  That  as  between  the  respondent  and  the  associa- 
tion the  milk,  being  then  in  all  respects  in  accordance  with   the 
contract,  and  having  been  so  delivered  to  an  agreed  carrier  for 
transmission  to  the  association,  had  been,  with  the  assent  of   the 
latter,  to  be  implied  from  the  contract  and  course  of  business, 
unconditionally  appropriated  to  the  contract  at  Challow,  where 
therefore  the  property  in  it  passed  to  the  association,  and  the 
sale   (as  distinguished  from  the  delivery)  took  place.     On  this 
ground  it  appeared  to  him  that  as  between  the  original  parties 
no   sale  within   sect.    6   of  the   Act   of    1875    took    place    at 
Paddington.      (3.)  That  even  if  the  sale  as  between  the  respon- 
dent  and   the   association   were   held   to   have   taken  place  at 
Paddington,  the  respondent  was  in  law  liable  only  for  the  acts 
and  defaults  of  himself,   his  servants,  and  employees  and  that 
such  liability  was  negatived  by  the  facts  above  stated.     (4.)  That 
while  sect.  3  of  the  Act  of  1879  enacts  that  for  the  purpose  of 
procedure  the  officer  taking  the  sample  is  to  be  treated  as  a 
purchaser  thereof  from  the  consignor  under  sect.  13  of  that  Act, 
a  study  of  the  two  sections  disclosed  a  difference  in  their  subject- 
matter  and  modus  operandi.     Under  sect.   13  there  must  be  a 
demand  and  purchase  by  the   officer  to  bring  the  case  within 
sect.  6  of  the  Act  of  1875^  and  the  object  is  to  test  the  purity  of 
the  articles  in  the  course  of  sale  to  the  retail  customers.     Under 
sect.  3  of  the  Act  of  1879  there  is  not  necessarily  and  generally 
(as  above  pointed  out),  and  could  not  be,  any  demand  or  pur- 
chase by  the  officer,  and  the  real  object  is  to  test  the  purity  of 
a  wholesale  supply  under  contract  from  producer  or  merchant  to 
the  retail  dealer  at  the  time  of  the  sale  to  the  latter.     To  avoid 
the  injustice  of  placing  the  consignor  in  a  worse  position  as 
regards  the  taker  of  the  sample  under  sects.  3  and  13  than  he 
would  have  stood  in  to  the  consignee  under  sect.  6,   without 
unduly  straining  the  language  of  the  several   sections,  he  was 
of  opinion  that  upon  a  fair  interpretation  of  those  sections  the 
sale  to  the  appellant  under  sects.  3  and  13  was  to  be  taken  as 
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a  aale  at  Paddington  upon  those  terms  of  the  contract  which      Parkkk 
related  to  the  description  and  quality  of  the  milk^  and  that  for  ^'' 

the  purposes  of  procedure  the  adulteration  which    was   found        

existing  at  Paddington  was  'prima  facie  evidence  of  a  similar  con-        181)8. 
dition  having  existed  at  the  time  of  the  sale  to  the  association  at  T. 

Challow  (assuming  that  sale  to  have  taken  place  there),  but  that   c^d  drugs— 
the  respondent   had   displaced   that  inference   and  exonerated  Adulteration 
himself  from    liability   by   evidence  of  the  facts  stated  above.     — Mtlfc— 
(5.)  That  on  the  assumption  that  the  sale  to  the  appellant  was  to     ^«!Xj_ '^ 
be  treated  as  independent  of  the  sale  to  the  association,  or  that  Adulteration 
both  sales  were  to  be  held  to  have  taken  place  at  Paddington,  <i«»^;i?  transit 
the  respondent,  upon  the  grounds  in  clause  (3)  above,  had  not  ~~^1^^1^qj. 
incurred  any  liability  under  the  Acts. 

He  accordingly  diBmissed  the  sammons. 

The  clause  of  the  contract  relating  to  the  delivery  of  the  milk 
was  as  follows  : 

To  be  delivered,  carriage  paid,  morning  and  evening  to  Paddington  or  any  other 
nilvay  station  served  by  the  Great  Western  Railway  near  London  in  such  condition 
to  ti  to  keep  good  and  sweet  a  reasonable  time  after  delivery. 

fi.  Cunningham  Glen  for  the .  appellant. — The  railway  com- 
pany in  this  case  were  the  agents  for  the  respondent, 
who  was  therefore  liable  for  the  acts  of  their  servants. 
[Lord  BussELL,  O.J. — What  do  you  say  as  to  mens  reaJ'\ 
I  have  authority  that  it  is  not  necessary.  It  may  be  taken 
into  consideration  in  the  infliction  of  the  penalty,  but  it 
is  not  necessary  under  these  Acts.  [Lord  Bussbll,  C.J. — 
We  must  infer  that  the  adulteration  took  place  between  Challow 
and  Paddington .]  That  is  so,  while  the  milk  was  in  the  hands 
of  the  agents  of  the  seller  for  delivery ;  that  is,  while  it  was  at 
the  risk  of  the  seller.  In  the  case  of  Brown  v.  Foot  (66  L.  T. 
Rep.  649;  56  J.  P.  581),  it  was  decided  where  the  servant  of  a 
milk  salesman,  who  was  employed  by  his  master  to  sell  milk, 
adulterated  it  with  water,  that  a  conviction  of  the  master  for 
BelliDg  adulterated  milk  under  sect.  6  of  the  Sale  of  Food  and 
Drogs  Act,  1875,  was  right,  whether  he  did  or  did  not  connive 
at  the  offence.  Wills,  J.  in  his  judgment  said  :  *'  Sect.  6  upon 
wliich  this  question  arises,  imposed  a  positive  prohibition  against 
the  sale  of  adulterated  articles."  And  again  he  says  :  ''There 
seems  to  me  to  be  every  reason  in  public  policy  in  giving  this 
construction  to  the  Act  of  Parliament  and,  if  mere  verbal  reasons 
were  necessary  to  supplement  it,  they  exist  in  abundance,  because 
two  of  the  preceeding  sections,  3  and  4,  impose  penalties  .  . 
those  sections  are  qualified  with  an  express  enactment  that  no 
person  shall  be  liable  to  be  convicted  under  these  sections,  if  he 
can  show  he  had  no  knowledge  of  the  state  of  things  that  created 
the  offence,  and  that  he  could  not  by  reasonable  diligence  have 
obtained  that  knowledge.  Therefore  they  contain  a  qualification 
that  is  wanting  in  sect.  6.'^  If^  as  submitted,  the  delivery  was  at 
Paddington,  it  was  delivered  to  the  purchaser  in  an  adulterated 
condition,  and  the  offence  was  committed. 

0  2 
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Pabkbr  The  respondent  did  not  appear. 

^  ^'  Lord  Russell^  C.J. — This  is  an  appeal  from  the  decision  of  a 

*      metropolitan  magistrate  declining  to  convict  the  respondent  of 

1898.       an  offence  which  was  an  offence  contrary  to  sect.  6  of  the  Sale  of 
aauTTfood  ^^^^  *"^  Drugs  Act,  1875  (38  &  39  Vict.  c.  63)  and  sect-  3  of 
and  drugs—  *^®  amending  Act  of  1879  (42  &  48  Vict.  c.  80).   In  my  judg-ment 
Adulteration  the  respondent  oaght  to  be  convicted,  and  the  magistrate   was 
~~^*^*""     wrong.     The  facts  were  these  :  The  respondent  had  entered  into 
^p^JL*'   a  contract  with  an  association  for  supplying  a  quantity  of  milk. 
Adulteration  The  contract  defines  it  as  ''  pure  unskimmed  new  milk^  in  and  at 
during  transit  within  Specified  prices,  to  be  delivered  carriage  paid,  morning 
^coneignor     *^^  evening,  to  Paddington  or  any  other  railway  station  served 
by  the  Great  Western  Railway  near  London^  in  such  condition  as 
to  keep  good  and  sweet  a  reasonable  time  after  delivery.'^     The 
contract  goes  on  to  say  :  '*  Only  milk  sent  in  accordance  with 
the  terms  of  the  contract  and  the  quantity  actually  received  will 
be  paid  for,  the  association  not  to  be  accountable  for  loss  in 
transit.^'     The  respondent   undertook  also   to  affix  a  warranty 
label  supplied  by  the  association,  duly  signed  and  filled  up  by 
him    or    his  authorised  representative,  to  each  consignment  of 
milk  sent  under  the  contract.     I  have  gone  into  the  considera- 
tions because  I  mean  to  advert  to  the  opinion  of  the  magistrate, 
which  I  think  was  erroneous.     The  risk    of    the   buyers    only 
began  when  the  property  was  delivered  to  them  at  Paddington, 
and  the  act  of  delivery  was  not  completed  by  the  putting  the 
milk  on  board  the  train  at  Challow,  and  leaving  the  railway 
company   to  be  the  agents  of  the  association — the  purchasers. 
The  magistrate  thought  the  place  of  delivery  was  Paddington, 
but,  as  between  the  vendor  and  the  association,  the  milk  having 
been  delivered  to  an  agreed  carrier,  the  property  in  it  passed 
to  the  association,  and  the  sale  took  place  at  Challow.     But  I 
do    not   agree    with    this   opinion,   and    in    my  judgment   the 
property  passed    at    Paddington.     In  that  state  of  things  the 
appellant,  who  is  the  inspector  of  nuisances  for  the  parish  of 
Paddington,  duly  appointed  by  the  vestry,  took  a  sample  of  the 
milk  on  the  1st  day  of  January,  1898,  from  a  churn  standing 
in  the  Paddington  railway  station  and  it  turned  out  on  analysis 
that  there  was  adulteration  to  the  extent  of  9  per  cent,  of  added 
water.     Upon  the  examination  of  the  facts  the  magistrate  came 
to  the  conclusion  that  pure  milk  was  in  fact  delivered  at  Challow, 
and  that  the  respondent  was  no  party  to  any  subsequent  adultera- 
tion which  must  have  taken  place  in  transit,  milk  being  abstracted 
and  water  added.     The  answer  to    the    question    whether   an 
offence  has  been  committed  is  found  in  the  sections  of  the  Acts 
of  Parliament  on  the  subject.     Sect.  6  of  the  sale  of  Food  and 
Drugs  Act,  1875,  enacts  :  ^^No  person  shall  sell  to  the  prejudice 
of  the  purchaser  any  article  of  food  or  any  drug  which  is  not 
of  the  nature,  substance,  and  quality  of  the  article  demanded 
by    such    purchaser    under   a    penalty   not   exceeding  twenty 
pounds.      Provided    that    an    offence    shall    not    be    deemed 
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to  be   committed   ander    this    section    in  the  following  cases^      P^rkxb 
that  is  to  say  :  (I)  Where  any  matter  or  ingredient  not  injurious       .  ^' 

to  health  has  been  added  to  the  food  or  drug  because  the  same        * 

ia  required  for   the   production    or   preparation   thereof   as   an        1898. 
article  of  commerce,  in  a  state  fit  for  carriage  or  consumption  Tf^ui 

and  not  fraudulently  to  increase  the  bulk,  weight,  or  measure  of  „^  ^ugi— 
the  food  or  drug,  or  conceal  the  inferior  quality  thereof.  (2)  Adulteration 
Where  the  food  or  drug  is  a  proprietary  medicine  or  is  the  p"~^*^^ 
subject  of  a  patent  in  force  and  is  supplied  in  the  state  required  ^Z^  JL 
by  the  specification  of  the  patent.  (3)  Where  the  food  or  drug  Adulteration 
is  compounded  as  in  this  Act  mentioned.'*  That  section  deals  during  transit 
with  certain  offences,  and  the  defendant  may  show  he  did  not  "^^^^^  ^^ 
know,  and  could  not  by  diligence  have  known,  of  the  adultera- 
tion. Then  comes  sect.  3  of  the  Amendment  Act  of  1879  under 
which  these  proceedings  are  taken.  It  is  as  follows :  "  Any 
medical  ofiicer  of  health,  inspector  of  nuisances,  or  inspector  of 
weights  and  measures  or  any  inspector  of  a  market  or  any  police 
constable,  under  the  direction  and  at  the  cost  of  the  local 
aathority  appointing  such  officer,  inspector,  or  constable,  or 
charged  with  the  operation  of  this  Act,  may  procure  at  the 
place  of  delivery  any  sample  of  milk  in  course  of  delivery  to  the 
purchaser  or  consignee  in  pursuance  of  any  contract  for  the  sale 
to  such  purchaser  or  consignee  of  such  milk,  and  such  officer, 
inspector,  or  constable,  if  lie  suspect  the  same  to  have  been  sold 
contrary  to  any  provisions  of  the  principal  Act,  shall  submit  the 
same  to  be  analysed,  and  the  same  shall  be  analysed  and  pro- 
ceedings shall  be  taken  and  penalties  on  conviction  be  enforced 
in  like  manner  in  all  respects  as  if  such  officer,  inspector,  or 
constable  had  purchased  the  same  from  the  seller  or  consignor 
ondersect.  13  of  the  principal  Act.''  The  sole  remaining  question 
is  this  :  Take  it  that  the  respondent  was  entirely  innocent  morally 
of  the  adulteration  to  which  he  was  no  party  and  could  not 
protect  himself,  is  he  to  be  held  answerable  for  it  ?  I  think  he 
has  brought  himself  within  the  Act,  taking  into  consideration 
the  object  and  scope  of  the  Act  of  Parliament.  An  innocent 
vendor  is  liable  for  the  unauthorised  act  of  his  servant  beyond 
the  scope  of  his  employment,  and  even  when  the  act  is  done  in 
express  disobedience  to  his  orders.  I  think,  therefore,  looking 
to  the  object  of  the  Act  and  the  absence  of  any  provision  or  any 
reference  to  scienter  he  has  brought  himself  within  it.  If  he 
were  to  be  relieved  of  responsibility  a  wide  door  would  be  open 
to  evade  the  beneficial  provisions  of  the  Legislature.  It  was 
decided  in  Brown  v.  Foot  (26  L.  T.  Rep.  649)  that  an  innocent 
vendor  of  milk  is  undoubtedly  liable  for  the  unauthorised  act  of 
his  servant  in  adulterating  it.  It  is  apparent  that  there  is  really 
no  material  difference  between  that  case  and  the  present  one 
because  the  vendor  is  no  more  able  to  prevent  adulteration  by  a 
dishonest  servant  than  he  is  to  prevent  adulteration  by  strangers 
sach  as  the  servants  of  the  railway  company.  I  am  therefore  of 
opinion  that  the  respondent  has  committed  an  offence  against 
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Parker     the  Acts.     I  have  only  to  say  that^  assaming  the  magistrate  was 
^-         right  in  holding  that  the  respondent  has  acted  innocently^   it 

'      was  obviously  a  case  in  which  the  fine  oaght  to  be  a  nominal 

1898.        one,  but  we  cannot  be  deterred  by  the  hardship  of  the  case  from 

r~Tf    ,  giving  full  effect  to  the  intention  of  the  Legislature. 

and  drwM—       WiLLS,  J. — I  am  of  the  same  opinion.     I  was  myself  a  party 

Adulteration  to  the  decision  in  Brown  v.  Foot  (uhi  sup.),  and  I  believe  that 

--Milk—     decision  to  be  still  good  law.     The  legislation  is  drastic,  and  it  is 

^pty  —     nieant  to  be  so.     There  is  it  seems  to  me  no  material  differenoe 

Adulteration  between  the  case  of  adulteration  by  a  servant  without  the  autho- 

during  transit  pity  and  against  the  express  orders  of  his  master  and  adulteration 

~~Govaki*%  ^^  "^y  ^^^  fraudulent  acts  of  a  stranger.     The  offence  is  created 

quite  independently  of  the  moral  character  of  the  act.     There  is 

no  doubt  in  my  mind  that  the  place  of  delivery  was  Paddington, 

and  that  the  railway  company  was  acting  as  the  agent  of  the 

respondent  in  carrying  the   milk   to   London.      That  disposes 

really  of  the  important  question  in  the  case.     I  agree  with  the 

concluding  remarks  of  the  Lord  Chief  Justice  as  to  the  penalty, 

and  I  may  add  there  is  also  the  further  provision  of  sect.  16  of 

the  Summary  Jurisdiction  Act,  1879,  by  which  the  magistrate 

has  power  to  dismiss  the  charge  without  inflicting  a  punishment 

if  he  considers  the  offence  in  the  particular  case  to  be  of  so 

trifling  a  nature  that  it  is  inexpedient  to  inflict  any  penalty. 

There  is  ample  power  therefore  to  miodify  the  penalty  to  avoid 

any  hardship. 

Appeal  allowed. 
Solicitor  for  the  appellant,  John  H,  HorUn, 


COURT   OF  APPEAL. 

Nov.  9  and  17. 

(Before  Smith,  Rigby,  and  Collins,  L.JJ.) 

Reo.  v.  The  Justices  of  Wobcestsbshibe.    Reo.  v.  The 

Justices   op  Wabwickshibe.  (a) 

APPEAL    FBOM   THE    QUEEN^S   BENCH   DIVISION. 

Justices — Licensi/ng  jurisdiction — Transfer  of  part  of  one  county 
to  another— County  Police  Act,  1839  (2  ^  3  Vict.  c.  93)  s.  27— 
County  Police  Act  1840  (3  4-4  Vict.  c.  88)  s.  2. 

The  transfer  of  part  of  one  county  to  another  under  the  County 
Police  Act,  1840  does  not  transfer  from  the  justices  of  one 

(a)  Reported  by  £.  Mamlet  Smith,  Eoq.,  Barrister-at-Law. 
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county  to  the  justices  of  the  other  the  jurisdiction  of  administer-        Rbo. 

ing  the  Licensing  Acts  in  the  district.  ^       I'- 

'  ^  The  JuBnc!B8 

OF 

THESE  were   two  appeals  from  a  decision  of  the   Qaeen^s   Wqbcsstbr- 
Bench  Division  (Mathew  and  Kenaedy^  JJ.)  on  the  argu-       bubb. 
ment  on  two  cross  rules  nisi  for  writs  of  prohibition  which  had        ^^^ 
been  obtained  by  the  justices  of  Worcestershire  and  the  justices  v. 

of  Warwickshire  respectively.  Thb  JusnoBS 

The  question  raised  was  whether  the  parish  of  Yardley  was  to    wawick- 
be  taken  as  being  in  the  county  of  Worcester  or  as  in  the  county       ibibb. 

of  Warwick  for  the  purposes  of  the  granting  of  licences  by  the        

justices  under  the  Licensing  Acts.  ]^' 

Before  1857  the  parish  of  Yardley  was  situate  in  the  county  of  ju^tt^o/  the 
Worcester  and  formed  part  of  the   petty  sessional  division  of      peace— 
Northfield  in  that  county.     The  parish  was  a  triangular  district  '^]^^^**^ 
and  jutted  out  from  Worcestershire,  like  a  promontory,  into  the     Tra/nttfer  of 
county  of  Warwick.  portion  of 

On  the  29th  day  of  June  1857,  in  pursuance  of  an  agreement  ^  ^^'"^^"T- 
made  between  the  two  counties,  resolutions  in  similar  terms  were  Acta^issdcmd 
passed  by  the  Courts  of  Quarter   Sessions   of  the  two  counties  1840—2  ^  3 
that  the  parish  of  Yardley  should  be  thenceforth  considered  as     ^^m'%^?\ 
part  of  the  county  of  Warwick  for  the  purposes  of  the  several   \ici,  c.  88 
Acts  relating  to  county  and  district  constables.  t.  2. 

By  the  County  Police  Act,  1839  (2  &  3  Vict.  c.  93)  an  Act 
intituled  ^'  An  Act  for  the  Establishment  of  County  and  district 
Constables  by  the  Authority  of  Justices  of  the  Peace,'^  enlarged 
powers  were  given  to  the  justices  of  counties  assembled  in  quarter 
aeasions  to  appoint  and  pay  constables  for  the  counties,  and  by 
sect.  27  it  was  provided  that  for  the  purposes  of  the  Act  all 
detached  parts  of  counties  should  be  considered  as  forming  part 
of  that  county  by  which  they  were  surrounded. 

By  the  County  Police  Act  1840  (3  &  4  Vict.  c.  88),  an  Act  to 
amend  the  County  Police  Act  1889,  it  is  provided  as  follows  : 

Sect  2.  And  whereas  by  the  said  Act  it  is  provided  that,  for  the  purposes  of  the 
aid  Act,  all  detached  parts  of  connties  shall  be  considered  as  part  of  that  county  by 
vhieh  they  are  wholly  or  partly  surrounded  ;  and  whereas  .  .  .  the  boundary  of 
■ny  counties  is  so  irregular  that  parts  thereof,  although  not  wholly  separated  from 
the  Bain  body  of  the  county,  may  yet  be  more  conveniently  united,  for  the  purposes 
of  the  nid  Act,  with  some  neighbouring  county ;  be  it  enacted  that  it  shall  be  lawful 
fv  the  justices  of  any  two  or  more  neighbouring  counties,  in  their  several  general  or 
qnuter  Bessions  assembled,  from  time  to  time  to  agree  that  such  parts  of  their  several 
eoonties  as  to  them  shall  seem  fit,  shall,  for  the  purposes  of  the  said  Act,  be 
considered  as  fonning  part  of  any  other  of  the  said  counties ;  and  whenever  any  such 
diitriet  shall  be  so  transferred,  for  the  purposes  of  the  said  Act,  from  one  county  to 
ttotber,  with  the  consent  of  the  justices  of  both  the  last-mentioned  counties,  such 
district  shall  be  considered  for  the  purposes  of  the  said  Act  as  if  it  were  detached 
from  the  county  to  which  it  belongs,  and  wholly  surrounded  by  the  county  to  which 
it  is  so  transferred ;  and  all  the  provisions  contained  herein,  or  in  the  said  Act,  or  in 
ta  Aet  piised  in  the  last  session  of  Parliament,  intituled  **  An  Act  for  the  better 
idministration  of  justice  in  detached  parts  of  counties,"  shall  be  taken  to  apply  to 
itth  tnuiiferred  distriets. 

Upon  the  passing  of  these  resolutions  by  the  quarter  sessions 
of  the  two  connties,  Yardley  was  made  part  of  the  petty  sessional 
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Rao.  division  of  Solihull,  in  the  county  of   Warwickshire,  and    the 

-,      ^'  justices  of  Warwickshire  thereupon  exercised  in  the  parish  all  the 

OP  ordinary   jurisdiction   of  justices   including   the   jurisdiction  of 

WoBaism-  administering  the  Licensing  Acts. 

gnu.  rfijjg   state  of  things  continued  till  1875,  in  which  year  the 

Rbo.  justices    of    Worcestershire    resumed     their   jurisdiction     over 

V.  Yardley,  which,  in  1890,  they  created  a  petty  sessional  division 

The  Jdsticw  of  itself. 

Warwick-        From  1 894  onwards  the  justices  of  both  counties  claimed  the 
8IIIBB.       right  to  administer  the  Licensing  Acts  in  Yardley. 
~'  The  justices  of  each  county  obtained  a  rule  nisi  for  a  writ  of 

;        prohibition    restraining  the  justices  of  the  other  county    from 

JuBUeeof  {hs  assuming  to  exercise  in  Yardley  the  jurisdiction  of  administer! ng* 

P^flf^T"      the  Licensing  Acts. 
''jMectuii^^      Upou  the   rules  being  argued,   the  Queen's  Bench  Division 
Trantfer  of    (Mathew  and  Kennedy,  JJ.)  discharged  the  rule  obtained  by  the 
portion  of    justices  of  Worcestershire,  and  made  absolute  that  which    had 
CwMt^P^icB  ^^^^  obtained  by  the  justices  of  Warwickshire. 
AcU,  1839  and      The  justices  of  Worcestershire  appealed. 
1840— -2^8       Asquith  Q.C.  and   Roskill  for    the    appellants. — Justices   of 
^27.*8?*4  counties  have   no  power    to   transfer  part   of  one   county    to 
Victle.SS     aiiother,  except  under  the  provisions  of  the  County  Police  Acts, 
8.2.         1839  and  1840.     The  transfer  permitted  by  those  Acts  is  solely 
a  transfer  for  the  purposes  of  those  Acts,  i.e,,  police  purposes. 
The  justices  had  therefore  no  power  in    1857  to  transfer  the 
jurisdiction  of  the  administration  of  the  Licensing  Acts.     That 
jurisdiction  remained  where  it  was — in  the  justices  of  Worcester- 
shire.    The  question  what  petty  sessional  division  Yardley  has 
been  made  part  of,  is  immaterial.     The  justices  of  a  county  have 
jurisdiction  throughout  the  whole  county :    (i?.  v.  Beckley,  57 
L.  T.  Rep.   71(5;    20  Q.  B.  Div.   187).      They  referred  also  to 
BlanMey  v.  Winstanley  (3  T.  R.  279) ;  R,  v.  Sainshury  (4  T.  R. 
451). 

Bosanquetf  Q.C.  (P.  Bagnall  Evams  with  him)  for  the  respon- 
dents.— By  the  Licensing  Act,  J 828  (9  Geo.  4,  c.  61)  and  sub- 
sequent Licensing  Acts,  licensing  jurisdiction  is  attached  to 
petty  sessional  divisions,  and  therefore,  when  Yardley  became 
part  of  the  petty  sessional  division  of  Solihull,  it  came  under  the 
licensing  jurisdiction  of  the  justices  of  Warwickshire. 

Cur,  adv.  vult. 
Nov,  17. — Smith,  L.J.  read  the  following  judgment. — ^The 
question  raised  between  the  counties  of  Worcester  and  Warwick 
in  these  two  appeals  is  whether  the  justices  of  Worcestershire 
or  the  justices  of  Warwickshire  have  jurisdiction  to  administer 
the  licensing  laws  in  an  outskirt  of  Birmingham,  called  Yardley 
which  is  geographically  situate  in  Worcestershire  and  is  bordered 
on  two  of  its  sides  by  Warwickshire,  and  on  its  third  side  by 
Worcestershire.  In  the  year  1829  Yardley,  under  the  provisions 
of  9  Geo.  4,  c.  43,  was  made  part  of  the  Northfield  petty 
sessional   division,  which   is   a   petty   sessional   division   of  the 
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oonnty  of  Worcester.     It  is  not  disputed  that  from  the  year  1829        Rw>. 
until  the  year    1857    the    justices  of  Worcestershire  were  the  ^^  Jusnow 
persons  to     administer^  as   regards   Yardley,    the  jurisdictions         of 
appertaining  to  justices  in  petty  sessions  and  also  the  licensing  Woromtbb- 
laws  therein^  and  that  they  did  so.     In  the  year  1857  an  agree-       *™""- 
ment  was  come  to  between  the  justices  of  Worcestershire  and  the        rbq^ 
justices  of  Warwickshire,  which  is  evidenced  by  joint  resolutions  v, 

come  to  at  their  respective  quarter  sessions  hoi  den  in  June,  1857,  "^^  Jusno 
whereby  it  was  agreed  to  consider  the  parish  of  Yardley,  situated    Wabwiok- 
in  the  county   of  Worcester,  as  part  of  the  county  of  Warwick       shirb. 
for  the  purposes  of  the  several  Acts   relating  to  county   and        rrr? 

district  constables,   and  that  their  respective   chief  constables        

should  immediately  proceed  to  carry  the  same  into  effect.     The  JtuUce  of  the 
first  point  to  be  determined  is,  assuming  that  this  agreement  of      ?*?ftr 
1857  was  an  agreement  to  transfer  the  jurisdiction  of  the  admin-    iMemiru^ 
istration  of  the  licensing  laws  in  Yardley  from  the  justices  of    TransfT  of 
Worcestershire  to  the  justices  of  Warwickshire,  was  there  power    portion  of 
to  make  snch  an  agreement  ?      I   may  here  state,  as  part  of  the  ^J^y  ^p^uce 
history  of   the  case,  that,  after  this  agreement  was  come  to  in  je^,  1839  end 
1857,  from  that  year  down  to  the  year   1874  the  justices   of   1840—2^8 
Warwickshire  exercised  all  jurisdictions  excepting  administrative   ,.^27*/3  4^^i 
jarisdiction  over  Yardley,  as  forming  part  of  the  petty  sessional     yict,  c,  88, 
division  of   Solihull,    in    that  county,    including   the    jurisdic-         ».  2. 
tion    of    administering    the     licensing     laws    therein.       From 
1875  to  1894  the  justices  of  Worcestershire  exercised  all  juris- 
dictions, including  licensing  jurisdiction,   over  Yardley.     How 
this  change  came  about,  we  are  told,  is  not  known.     In  1890  the 
Worcestershire    justices    created    Yardley    a    petty    sessional 
division  of  itself  under  9  Geo.  4,  c.  48,  and  since  1894  matters 
have  been  in  dispute  between  the  two  counties.     It  is  argued  on 
behalf  of  Warwickshire,  and  this  argument  has  prevailed  in  the 
Qaeen's  Bench  Division,  that  as  by  the  Licensing  Act  of  1828 
(9  Geo.  4,  c.  61)  and  other  Acts  licensing  jurisdiction  is  attached 
to  petty  sessional  divisions,    by  the  transfer  by  agreement  of 
Yardley,  which  formed  part  of  the  petty  sessional  division  of 
Xorthfieid,  in  Worcestershire,  to  form  part  of  Warwickshire,  and 
thus  become  part  of  the  petty  sessional  division  of  Solihull,  in 
Warwickshire,  there  were  thereby  transferred  to  the  Warwick- 
shire justices  the  jurisdictions  ordinarily  appertaining  to  justices 
sitting  in  petty  sessional  divisions,  and  that  the  administration 
of  the  licensing   laws   was  one   of  those  jurisdictions,  and  the 
justices   of  Warwickshire   could,   therefore,   exercise    licensing 
jurisdiction  over  Yardley.     However  this  may  be,  this  argument 
and  the  judgment  founded  thereon  ignore  the  difficulty  which 
remains^  and  which  is  not  taken  notice  of  by  the  Queen^s  Bench 
Division.     The  difficulty  in  the  way  of  this  argument  is  that  by 
the  Act  of  1840   (3  &  4  Vict.  c.  88),  by  which  a  transfer  by 
agreement  of  one  part  of  a  county  to  another  county  can  alone 
take  place^  no  general  transfer  of  jurisdiction  is  authorised,  but 
on  the  contrary^  the  transfer  of  a  limited  jurisdiction  is  alone  pro- 
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R»o.        Tided  for — ^viz.,  a  transfer  '^  for  the  parposes  of  the  said  Act,*' 
Thi  Juw       "  *°  "^^^  ^^^  ^^^  establisliment  of  county  and  district  constables '' 
^y  (2  &  3  Yiot.  c.  98) — and  this  Act  has  nothing  to  do  ^th  the 

WoBCQUTKB-   exercise  of  licensing  jurisdiction.      A  transfer  by  agreement  of 
8HIRB.       Qj^Q  p|^j.|j  Qf  j^  county  to  form  a  part  of  another  county,  except  for 
HiQ         the   purposes   of   the   Constables   Act  (2  &  3  Vict.  c.    93),  is 
V.         nowhere  authorised.      It  is  true  that  by  the  Act  of  1840  (3  &  4 
Tmb  Jubtioeb  Vict.  c.  88)  its  provisions  and  also  the  provisions  of  the  Act  of 
Wa^lwick-     1839  (2  &  3  Yict.  c.  82)  ^'  an  Act  for  the  better   administration 
sHiBB.        of  justice  in  detached  parts  of  counties/'  are  to  apply    to  the 
~"         transferred  districts ;  but,  in  my  judgment,  neither  in  the  Act  of 
i8»8-        1840  nor  in  the  Act  of  1839  (2  &  3  Vict.  c.  82)  for  the  better 
JtMtte6o/ (^  administration  of  justice  can  it  be  found  that  licensing  jarisdic- 
peace^      tion  is  dealt  with  or  included.     I  am  alive  to  the  inconvenience 
Ucensinch-~  ^^  ^^^  justices  of  Warwickshire  having   police  jurisdiction    in 
Tracer  of    Yardley  and    not  licensing  jurisdiction,  though  they  have  not 
portion  of    administrative  jurisdiction,  and,  as  to  summary  jurisdiction  and 
^^^'J^*^^^  ministerial  matters,  seie  Jervis's  Act  (11  &  12  Vict.  c.  42,  s.  7). 
Jctf,  1839  and  I^  ^  could  I  would  come  to  the  same  conclusion  as  the  Qaeen's 
1840—2  ^  3   Bench  Division,  but  I  am  unable  to  construe  the  statutes  so  as  to 
6^21'  3  ^^4   ®^®^^  what  the  Queen's  Bench  Division  has  held  to  be  effected 
rW.c.  88,    thereby,  viz.,  that  the  justices  of  Warwickshire  are  the  justices 
8,  2.         to  administer  the  licensing  laws  in  Yardley.      There  is  another 
ground  which  appears  fatal  to  Warwickshire,  which  is  that,  by 
the  terms  of  the  agreement  of  1857,  the  licensing  jurisdiction  in 
Yardley  was  not,  in  fact,  agreed  to  be  transferred  to  the  justices 
of  Warwickshire,  but  that  Yardley  was  transferred  to  Warwick- 
shire for  the  purposes  only  of  the  several  Acts  relating  to  county 
and  district  constables,  which  have  no  relation  to  the  administra- 
tion of  the  licensing  laws ;  but  it  is  unnecessary  to  say  anything 
as  to  this.      In  my  judgment  Worcestershire  is  right,  and  its 
appeal  must  be  allowed. 

BiOBT,  L.J. — I  have   had  an  opportunity  of  seeing  the  judg- 
ment that  has  been  read  by  Smith,  L.J.,  and  I  fully  concur  both 
in  his  reasons  and  in  the  conclusion  that  he  has  arrived  at. 
Collins,  L.J. — I  am  of  the  same  opinion. 

Appeal  allowed. 
Solicitors    for    the    justices    of  Worcestershire,    Clarke   and 
Blundellf  for  S.  Thomeley,  Worcester. 

Solicitors  for  the  justices  of  Warwickshire,  Field,  Roscoe,  and 
Co.,  for  Algernon  Sidney  Field,  Leamington. 
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QUEEN'S    BENCH    DIVISION. 

Nov,  1,  2,  and  3. 

(Before  Lord  Russell^  C.J.,  and  Wills,  J.) 

Williamson  (app.)  v.  Norris  (resp.)  (a) 

Intaxicatijig  liquor — Sale  in  the  Houae  of  Commons  without 
licence — Liability  of  servant  of  House — Mens  rea — The  Licens- 
ing Act,  1872  (35  8f  36  Vict,  c.  94),  s.  3 — The  Summary  Jv/ris- 
didion  Act,  1848  (11  ^12  Vict.  c.  43),  s.  5. 

The  person  who  commits  the  offence  of  selling  intoxicating  liquor 
viihout  a  licence,  contrary  to  sect.  3  of  the  Licencing  Act,  1872, 
wr  the  person  who  actually  sells  the  intoxicating  liquor  and  not 
ike  agent  or  servant  who  delivers  it  to  the  buyer  and  receives 
the  price  on  the  seller's  behalf,  though  if  the  latter  had  notice 
that  an  offence  against  the  Act  was  being  committed,  he  could  be 
convicted  as  an  accessory  under  sect,  5  of  the  Summary  Juris- 
diciion  Act,  1848. 

Per  cariain  :  There  are  grave  doubts  whether  a  sale  of  intoxicating 
liquor  in  Westminster  Pahice  by  the  authority  of  the  House  of 
Commons  is  not  an  offence  within  sect.  3  of  the  Licensing  Act, 
1872. 

THIS  was  a  case  stated  by  one  of  the  magistrates  for  the 
metropolitan  police  district  sitting  at  Bow-street. 

On  the  lOtb  day  of  June,  1898,  an  information  preferred  by 
George  Alexander  Williamson,  of  14,  Bell-yard,  Temple  Bar, 
London  (hereinafter  called  the  appellant),  against  Harry  Norris, 
of  21,  Eennington-park-gardens,  in  the  county  of  Surrey,  barman 
(bereinafber  called  the  respondent)  under  sect.  3  of  the  Licensing 
Ad,  1872  (35  &  36  Vict.  c.  94),  charging  that  he,  the  said  Harry 
Norris,  on  the  2nd  day  of  May,  1898,  at  St.  Stephen's  Hall,  in 
the  Palace  of  Westminster,  in  the  county  of  Middlesex,  did  unlaw- 
Mf  sell  by  retail  certain  intoxicating  liquor  which  he  was  not 
dien  licensed  to  sell  by  retail  concrary  to  sect.  3  of  the  Licensing 
Act,  1872,  was  heard  and  determined,  and  upon  i^uch  hearing  the 
said  information  was  dismissed. 

The  &ct8^  proved  or  admitted  at  the  hearing,  and  found  by  the 

Tiate,  were  as  follows  : 
the  2nd  day  of  May,  1898,  about  8  p.m.,  the  appellant 
entering  Westminster   Palace  in  the  usual  way,   and  passing 
^Qgh  St.  Stephen's  Hall,  proceeded  to  the  bar  at  the  foot  of 
tbe  Clommittee  Boom  staircase,  and  called  for  a  glass  of  brandy 

(a)  Heportad  bj  J.  AmDSKYf  Straham,  Esq.,  Barrister-aULaw. 
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WiLLUMsoir  and  soda.     This  was  supplied  to  him  by  the  respondent,   who 
^-  accepted  half  a  crown  in  payment  therefor,  returning  eighteen 

* pence  to  the  appellant  as  change.     At  the  same  time  two   other 

1898.       persons  were  supplied  with  two  glasses  of  whisky  and  Apollinaris 
.       .        water  by  the  respondent^  who  accepted  money  from  them  in  pay- 

Aet  ^1872—  ™®i^*  therefor. 

Sale  of  The  respondent,  while  he  was  so  acting,  was  acting  as    the 

intomcating   servant  of  the  House  of  Commons,  and  in  obedience  to  orders 

S^^Iww^Mh^  which  he  had  received  on  their  behalf  through  the  Kitchen  Gom- 

8ervanV$     mittee  of  the  said  House,  by  whom  he  was  paid ;  the  liquor  which 

liability-^    he  delivered  was  the  property  of  the  House  of  Commons  and.  paid 

5r^'/^*Il  for  by  the  said  Kitchen  Committee,  there  being  an  annual   vote 

Summary     of  the  House  in  aid  of  the  refreshment  department ;  the  m  oney 

Jurisdiction  which  he  received  he  received  for  and  on  behalf  of  the  House  of 

11*1' i2^~t   ^'o°^™o^s  *^d  P*^^^  o^®^  ^^  *'^®  s*^^  Kitchen  Committee.     The 
c.  48, «.  5^    ^^^  **  which  the  liquor  was  delivered  was  under  the  general 
35  ^  36  Vict  control  of  the  Kitchen  Committee ;  above  the  bar  being  a  tariff 
c.  94,  $.  3.     showing  the  prices  of  various  intoxicating  liquors. 

The  appellant  was  not  when  the  liquor  was  delivered  to  him  a 
member  of  either  House  of  Parliament. 

The  Palace  of  Westminster  is  not  a  place  licensed  for  the  sale 
of  intoxicating  liquor. 

It  was  contended  for  the  respondent  at  the  hearing  before  the 
magistrate  that  the  sale  of  liquor  in  this  case  was  a  sale  by  the 
House  of  Commons  and  not  by  the  respondent,  and  also  that  the 
provisions  of  the  Licensing  Act,  1872,  did  not  apply  to  sales  of 
intoxicating  liquor  in  the  Palace  of  Westminster. 

The  magistrate  held  that  the  fact  that  the  respondent  was  a 
servant  would  be  no  defence  to  the  charge  of  selling  liquor  made 
against  him  if  the  sale  were  illegal  under  the  Licensing  Act, 
1872  ;  but  that  sect.  3  of  that  Act  and  the  other  provisions  of  it 
did  not  apply  within  the  Palace  of  Westminster  to  sales  of  liquor 
by  the  House  of  Commons. 

The  questions  of  law  arising  on  the  above  statement  for  the 
opinion  of  the  Court  were :  (1)  Whether  there  was  a  sale  of 
intoxicating  liquor  by  the  respondent  within  the  meaning  of 
sect.  3  of  the  Licensing  Act,  1872 ;  (2)  whether  sect.  3  and  the 
other  provisions  of  the  said  Act  apply  within  the  Palace  of  West- 
minster ;  (3)  whether,  under  the  circumstances,  the  respondent 
was  guilty  of  the  said  offence. 

Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  3  : 

No  penon  shall  Bell  or  expose  for  sale  by  retail  any  intoxicating  liquor  without 
being  duly  licensed  to  sell  the  same  or  at  any  place  where  he  is  not  authorised  by  his 
licence  to  sell  the  same.  Any  person  selling  or  exposing  for  sale  by  retail  any 
intoxicating  liquor  which  he  is  not  licensed  to  sell  by  retail,  or  selling  or  exposing  for 
sale  any  intoxicating  liquor  at  any  place  where  he  is  not  authorised  by  his  licence  to 
sell  the  sama  shall  be  subject  to  the  following  penalties    ... 

Asquith,  Q.C.  (ff.  L,  Stephens  with  him)  for  the  appellant. — 
Plainly,  unless  there  is  something  in  the  Act  to  take  this  sale  out 
of   its   operation  it  constitutes  a  breach  of  sect.  3.     There  is 
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nothing  to  take  it  oat  of  the  Act^s  operation  or  purview.     Sect.  72   WiLUiiiaoir 
contains  a  long  list  of  exemptions  from  the  Act :  bat  among      ^  ^' 

institutions  and  persons  exempted  there  is  no  mention  of  the         ' 

Houses  of  Parliament.     Primd  faciei  therefore,  a  sale  of  intoxi-         1898. 
eating  Uquor  in  the  Houses  of  Parliament  is  as  much  a  breach  of        — : 
the  Act  as  a  sale  anywhere  else.     It  will  be  argued,  however,    j^^  is?^ 
that  the  fact  that  the  provisions  of  the  Act  are  obviously  inap-       Sale  of 
plicable  to  the  Houses  of  Parliament  is  evidence  to  show  that  the   fnt<mieaiing 
L^^latnre  never  intended  that  the  Houses  of  Parliament  should  ^^0^,^^^^^^^^ 
come  within  the  operation  of  the  Act.     We  submit  that  this     ServanVa 
inference  is  not  correct.     The  correct  inference  is  that  the  Legis-     liability— 
latnre  never  intended  that  intoxicating  liquor  should  be  sold  in    ^«>"'**— 
the  Houses  of   Parliament.      If  the  sale  here  had  been  to  a     Summary 
member   of   the   House   of   Commons,   no  doubt   it   might   be  JuHsdicUon 
argued  that  the  principle  applicable  to  clubs  was  in  point.    Or  it  ^^*  iq^^ 
might  be  argued  that  the  matter  was  one  of  a  character  domestic    ^43  «.  5 . ' 
to  the  Honse^  and  therefore  one  which  the  Courts  would  not  35 1-  36  Viet 
consider :  {Bradlaugh  v.  Goasett,  50  L.  T.  Rep.  620 ;  12  Q.  B.     «•  »*»  »•  3. 
Div.  271).     But  here  the  sale  was  to  a  stranger.     It  was  a  mere 
trade  transaction — a  dealing  in  intoxicating   liquor   within  the 
precincts  of  the  House.     It  came,  therefore,  within  the  ordinary 
law  on  the  snbject.     As  to  the  point  whether  the  sale  by  the 
respondent  was  one  within  sect.  6,  it  is  submitted  that  the  magis- 
trate was  right  in  holding  that  the  fact  that  the  appellant  sold  as 
a  servant  was  no  defence.     No  doubt  some  gloss  must  be  put  on 
the  words  of  sect.  3.     It  would  be  unreasonable  and  contrary  to 
aD  experience  to  contend  that  the  Act  permits  nobody  except  a 
person  actually  licensed  to  sell  intoxicating  liquor.    We  all  know 
that  the  waiters  and  barmen  who,  as  a  matter  of  fact,  sell  the 
liquor  in  licensed  houses,  are  not  themselves  licensed.    The  occu- 
pier alone  is  licensed^  and  it  is  by  the  authority  and  under  the 
protection  of  his  licence  that  his  servants  sell.    It  is  submitted  that 
the  proper  reading  of  sect.  3  is  this  :  ^'  No  person  shall  sell  by 
retail  any  intoxicating  liqnor  without  being  protected  by  a  duly 
granted  licence.^'     The  licence  of  the  master  protects  the  servant ; 
bat  where  there  is  no  licence  the  master  who  authorises  the  sale 
and  the  servant  who  actually  sells  are  equally  responsible^  and 
are  both  liable  to  be  prosecuted  and  convicted  for  a  breach  of 
sect.  3. 

The  Attorney-General  (ff.  Sutton  and  JT.  Avory  with  him)  for 
the  respondent. — Itis  submitted  in  the  first  place  that  the  Licensing 
Act,  1872^  has  no  application  to  a  sale  of  intoxicating  liquor  by 
the  House  of  Commons  within  the  Royal  Palace  of  Westminster ; 
and^  in  the  second  place^  that  whether  it  has  or  noc^  the  respon- 
dent is  not  liable  since  the  sale  was  not  by  him  but  by  the  House 
of  Commons  which  is  his  principal,  and  there  is  no  evidence  to 
slow  that  he  knew  that  he  was  acting  illegally.  As  to  the  first 
point,  I  submit  that  the  whole  scheme  of  the  Act  shows  that  the 
Licensing  Act  was  never  intended  to  apply  to  Westminster 
Palace.     Sect.  3  itself  shows  that  the  Act  was  intended  to  apply 


^ 
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Williamson   to  places  that  oonld  be  licensed^  since  it  makes  provision  for  the 

^,  ^-  forfeiture  of  the  licence  on  a  second  conviction.    [Lord  Russell, 

N0RRI8  t 

*      C.J. — No.     That  only  applies  to  a  case  where  the  person  con- 

1898.        victed  happens  to  be  licensed] .     Well^  that  remark  cannot  apply 
— :        to  sect.  4,  which  provides  for  the  punishment  of  the  occupier  of  a 
Jic*/1l872^   house  in  which  illegal  sales  take  place.     The  occupiers  of  the 
Sale  of       Houses   of  Parliament   are,    I    believe^   the    Speaker  and    the 
intosricaiing   Sergeant-at- Arms.    Is  it  contended  that  the  Legislature  intended 
^o^^mMus^  that  they  should  be  prosecuted  if  the  House  of  Commons  sold 
'ServanVs     intoxicating  liquor  within  its  precincts?  Again^  sect.  11  requires 
liability—    the  applicant  for  a  licence  to  affix  his  name  and  keep  it  affised  in 
Mens  rea--    ^  conspicuous  place  on  the  premises  licensed.     Is  it  to  be  assnnried 
Summary     th^'t  the  Legislature  intended  the  Speaker  or  whoever  should 
Jurisdiction  apply  for  the  licence  to  have  his  name  placed  over  the  door  of 
li^*  JI^StJ  Westminster  Hall  ?     Yet  the  fact  that  intoxicating  liquor  was 
c,  43, 8. 5 A     ^^^^  ^^  *^®  precincts  of  the  House  was  well  known  to  every 
35^36  Vict,  member  of  the  Legislature  at  the  time  this  Act  was  passed,  and 
6.94,8.3.     sQ  it  must  be  assumed  either  that  the  Legislature  intended    to 
prohibit  this  practice  and  did  so^  though  the  Act  never  expressly 
refers  to  it,  or  that  it  intended  the  Speaker's  name  to  be  affixed 
in  this  way.     Again,  under  sect.  18  the  licensed  person,  whoever 
he  might  be,  might  turn  out  drunken   or   disorderly   persons, 
under  sect.  23  the  justices  might  order  the  House  to  be  closed^ 
and  under  sect.  25  every  member  on  the  premises  after  12.30  p.m. 
would  be  liable  to  a  fine  of  forty  shillings.     There  were   many 
other  provisions  in  the  Act  which  clearly  could  not  he  put    in 
operation  as  against  the  High  Court  of  Parliamtmt.     The  whole 
scheme  of  the  Act  it  is  submitted  is  clearly  inapplicable  to  the 
Houses  of  Parliament^  and  when  that  is  the  case  there  is  no  need 
that  they  should  be  expressly  exempted  :  Reg  v.  Jiisticea  of  Kent 
(24  Q.   B.  Div.   181) ;    London  Joint  Stock  Bank  v.  Mayor  of 
London  (39  L.T.  Rep.  781 ;  1  C.  P.  Div.  1).     Moreover,  this  was 
a  matter  concerning  the  domestic  arrangements  of  the  House  of 
Commons,  and  therefore  out  of  the  purview  of  the  Courts  of  law : 
Bradlaugh  v.  Goaaett  (50  L.  T.  Rep.  620;  12  Q.  B.  Div.  271). 
On  the  second  point  it  is  contended  that  the  magistrate  was  clearly 
wrong,     lie  has  found  that  there  was  a  sale  within  the  Act  by 
the  respondent,  or  at  any  rate  that  the   fact   that  he   was   a 
servant,  and  in  selling  acted  as  a  servant,  and  without  any  know- 
ledge that  he  was  acting  wrongly,  does  not  excuse  him.     This,  it  is 
submitted,  is  bad  law.     There  was  no  sale  here  by  the  respondent 
within  the  Act.     The  sale  was  not  by  him  but  by  his  employers, 
the  House  of  Commons.     No  doubt,  if  he  knew  that  his  employers 
had  no  licence,  and  that  it  was  necessary  for  them  to  have  one, 
he  might  be  convicted  as  an  aider  and  abettor  of  the  offence 
under  sect.  6  of  the  Summary  Jurisdiction  Act,  1848  (11  &  12 
Vict.  c.  43).     But  no  such  knowledge  is  found  in  the  case,  nor 
even  suggested  by  the  appellant. 
Asquith,  Q.C.  in  reply. 
Nov.  3. — Lord  Russell,  C.J.,  having  stated  the  facts,  pro- 
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ceeded : — As  I  have  already  intimated^  there  are  two  questions,    Wiluambok 
firstly.   Was   any  offence   against  the    Act    committed  ?    and,  ^* 

secondly,  was  the  present  respondent  the  person  who  committed      ' * 

it?    It  was  argued  before  us  that  no  offence  was  committed        1898. 
because  it  was  said  (adopting  in  effect  the  view  of  the  magis-       .       : 
Irate)  that  the  House  of  Commons  was  entirely  outside  (for  that    ^^.^'^^"2— 
is  what  it  must  be  taken  to  come  to)   the  control  of  the  law       SaU  of 
which  forbids  the  sale  without  a  licence  of  intoxicating  liquors,   jntogncating 
Now,  in  the  view  that  we  take  of  the  second  of  these  questions  ^Tq^^q^^ 
it  is  not  necessary  to  decide  that  question  although  I  personally     ServanVa 
would  have   desired   to  do  so  had   the  question  been   directly    Hahiliiy— 
raised.    As  it  is,  I  desire  to  say  that  I  am  very  far  from  being    Jf^^^J^Tl 
satisfied  that  no  offence  has  been  committed  by  the  sale  of  the     awnmary 
liquor  under  the  circumstances  set  out  in  the  case.     I  am  not  JuHadAction 
impressed   by   the  argument  that  the  entire  provisions  of   the  ^^^^lo^r^ 
Licensing  Act  of  1872  are  not  applicable  to,  and  cannot  prac-    c,  43,  s.  5 ; 
tically  be  worked  out  in  relation  to,  these  matters  in  regard  to  35  ^  36  Vict. 
the  House  of  Commons  or  in  regard  to  the  House  of  Lords  for    ^-  **»  *•  ^* 
that  matter.     It  by  no  means  follows,  in  my  judgment,  from 
that  circumstance  that  liquor  can  be  sold,  as  the  law  now  stands, 
without  a  licence  in  the  House  of  Commons  or  in  the  House  of 
Lords.     The  statute  begins  with  a  general  and  sweeping  prohi- 
bition of  the  sale   of  spirituous  liquors  without  a  licence.     It 
contains  a  number  of  provisions  to  give  effect  to  that  enactment. 
It  contains  a  lengthy  section  of  exceptions,  which  list  does  not 
include  either  the  House  of  Lords  or  the  House  of  Commons, 
and  I  repeat  (I  say  no  more)  that  I  am  far  from  satisfied  that  an 
offence  was   not  committed  bv  those   under  whose  orders,   as 
masters  or  principals,  the  sale  in  question  was  effected.     Perhaps 
I  ooght  to  add,  on  public  grounds,  in  connection  with  what  I 
have  already  said,  that  even  if  a  doubt  less  serious  than  that 
which  I  think  exists,  did  exist,  it  is  obviously  for  the  public 
coDTenience,  and  also  for  the  due  observance  of  the  law  by  the 
highest  body  over  all  others  in  the  land,  that  an  appeal  should 
be  made  to  the  wisdom  of  the  Legislature  to  regularise  what  is 
taking  place  if  in  the  view  of  Parliament  it  is  necessary  that 
these  conveniences  should  be  provided  for  members  of  the  House 
of  Commons,  and  for  those  whose  business  brings  them  to  the 
House  of  Commons  or  to  the  House  of  Lords.     Now  I  come  to 
the  second  question :  Did  the  respondent  commit  the  offence  ? 
For  that  purpose  it  is  necessary  to  examine,  and  to  examine  as 
it  seems  to  me  somewhat  closely,  the  provisions  of  sect.  3.     The 
words  are  these  :  ''  No  person  shall  sell  or  expose  for  sale  by 
retail  any  intoxicating  liquor  without  being  duly  licensed  to  sell 
the  same,  or  at  any  place  where  he  is  not  authorised  by  his  licence 
to  sell  the  same.''     Now  I  think  it  is  impossible  not  to  see — and 
the  learned  counsel  who  argued  this  case  for  the  appellant  indeed 
admitted  it,  that  in  order  to  bring  the  innocent  act  of  a  waiter 
or  of  a  barman  within  that  section,  it  is  necessary  to  alter  and 
pat  a  rather  strong  gloss  upon  the  words  of  the  section.     As  I 
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WfLLiAMBON  read  them  it  is  clear  thafc  the  Legislature  is  contemplating   that 
^v       what  is  to  be  regarded  as  a  sale  is  a  sale  by  the  person    ^vho 

ought   to  be  licensed.      The   words   are,    '^  Shall   sell 

1898.        without  being  duly  licensed  to  sell."     Of  course  everyone  knows 
. — :        that  neither  the  barman  nor  the  waiter  is  the  person  liceased, 
A^xSn—  *^^  therefore  the  sale  that  is  struck  at  here  is  the  sale  hy  the 
Sale  of      person  who  stands  in  the  position  of  master  or  principal  to    the 
intoancating   mere  servant  or  agent  who  is  the  person  who  delivers  the  goods, 
^ComwwM^*^**  who  receives  the  money  in  payment  for  the  goods.     Now  it 
ServanVa     is  Suggested  that  this  ought  to  be  read  differently.     It  is  sug^- 
liabiliiy—    gestcd  that  it  ought  to  be  read  thus  :  "  No  person  shall  sell  or 
Mens  rea—    expose  for  sale  by  retail  any  intoxicating  liquor  without  being 
Summary     protected  by  a  licence  to  sell."     That,  as  I  say,  is  an  artificial 
Jurisdicium  gloss  to  put  upon  the  words,  and  I  do  not  think  it  is  necessary 
A^jt  WP't   ^^^  ^^^  purpose  of  giving  effect  to  the  Act  for  this  reason  :    It 
c.  43  $,  5;     ™*y  ^®^1  ^®  ^^**'  ^^^  proof  of  the  act  of  sale  by  an  unlicensed 
85  4r  36  Vict  person  will  as  against  that  person  be  a  prima  facie  case  of  a 
c.  94, 8, 3.     commission  of  the  offence  by  him.     It  may  be  and  it  probably 
is  that  it  would  lie  upon  him  to  show  that  he  was  the  mere 
servant,  and  more,  that  he  was  the  innocent  servant  of  the  real 
seller.     Whether  the  onus  of  proving  his  innocency  or  not  lies 
upon  him  I  do  not  stop  to  consider.     I  am  not  treating  this  as  a 
question  of  the  burthen  of  proof.     I  say  merely  that  once   it 
appears  that  the  person  charged  is  only  the  servant,  and  that  he 
is  not  accessory  to  the  commission  of  any  offence  against  the  Act, 
then  I  think  that  he  has  not  committed  any  offence  against  the 
Act.     Of  course  if  he  was  making  himself  a  party  to  the  illegal 
proceedings,  if  he  was  knowingly  lending  himself  to  a  breach  of 
the  law,  he  would  under  the  section  of  the  Summary  Jurisdiction 
Act,  1848,  to  which  we  were  yesterday  referred,  be  liable  to  be 
punished  as  an  accessory  to  the  offence  committed  by  his  master. 
No  doubt  there  are  cases  in  which  the  Legislature  believing  that 
the   law   could   not    in   special    subjects   have   full   effect    and 
efficiency  without  such  provisions,  has  directed   that  in  these 
particular  cases  the  man  who  does  the  thing  which  is  prohibited, 
although  he  was  not  negligent  and  although  he  had  no  guilty 
mind,  yet  is  to  be  taken  to  have  committed  the  offence.     There 
are  several  statutes  containing  such   provisions,  but  they   are 
exceptions  to  the  general  rule  of  our  law.     This  is  in  the  nature 
of  a  criminal  charge,  and  the  general  rule  of  our  law  is  that 
unless  the  law  has  been  very  clearly  expressed  to  the  contrary, 
the  mens  rea  enters  into  the  constitution  of  the  crime.     Now 
what  are  the  facts  here  ?     This  man  for  all  that  appears  was  a 
daily  or  weekly  or  monthly  waiter,  appointed  presumably  by  the 
Kitchen  Committee,  who  in  their  turn  are  said  to  represent  the 
House  of  Commons.     Can  it  be  suggested — it  is  not  in  the  case, 
and  I  dwell  upon  it  in  order  to  show  that  I  think  the  contrary 
conclusion  to  that  at  which  I  have  arrived  cannot  be  supported — 
Can  it  be  suggested  as  to  this  man  appointed  by  responsible 
persons,  members  of  the  House  of  Commons  acting  in  the  name 
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of  the  House  of  Commons^  receiving  as  we  are  told  in  the  case,  ambon 

a  grant  in  aid  by  a  vote  of  the  House  of  GommonSj  protected      ^^' 

under  the  segis^  as  I  said  yesterday^  of  these  responsible  bodies^        

that  it  could  be  in  the  contemplation  of  the  law^  that  it  would  be        1898. 
just  that  this  man  should  be  treated  as  having  committed  an     yvIZIL 
offence  against  the  Act  in  performing  his  duties  ?     It  seems  to    j^^t,  1872^ 
me  that  it  cannot  be  so.     I  thinks  therefore^  that  if  there  was       Sale  of 
an  offence  committed  against  the  Act  the  offence  was  committed  fntoxicating 
by  those  who,  in  the  position  of  principals  or  masters  of  the  qi^^iIwimonlH^ 
senrant,  authorised  what  he  did.     I  think  that  under  the  cir-     8ervanf$ 
camstancee  of  this  case  the  present  respondent  is  not  liable^  and    ^****^*5(I1 
although  I  differ,  as  will  have  been  apparent  from  what  I  have    T!S!.!!!r* 
»id.^  the  groands  npon  which  I  aVrire  at  my  oonclasion,  I    ^^T^T 
arrive  at  the  same  conclusion  as  that  of  the  learned  magistrate^   Jwrisdietion 
namely,  that  in  this  case  no  offence  has  been  proved  to  have  been  ^^^*  J|*^^ 
committed  against  sect.  3  by  the  present  respondent.  e.  48, «.  5; 

Wills,  J. — I  am  of  the  same  opinion,  and  entirely  concur  in  35  4'  36  VicU 
eveiy  word  that  has  fallen  from  my  Lord.     The  only  thing  that    ^'  ^*»  ••  *• 
I  desire  to  add  is  that  a  great  part  of  the  argument  of  the  learned 
Attorney- General  yesterday  appears  to  me  to  be  founded  on  a 
Macy,  and  a  not  uncommon  &llacy,  which  is  constantly  arising 
when  we  are  asked  to  say  that  such  and  such  a  result  can  neyer 
have  been  contemplated  by  the  parties  to  an  instrument  which 
expresses  their  agreement,  and  that  therefore  it  is  not  within 
the  words  which  are  contained   in  the  instrument.     It  is   an 
ai^mnent  which  should  have  effect  within  very  narrow  limits, 
because  the  proper  rule  is  to  look  only  at  what  has  been  said. 
That  Ib  the  only  legitimate  way  of  arriving  at  what  the  meaning 
of  the  parties  is.     So  here  the  only  legitimate  way  of  arriving  at 
the  meaning  of  the  Act  of  Parliament  is  to  see  what  the  Act  of 
Parliament  says,  and  if  it  is  clear  it  seems  to  me  to  be  no  argu- 
ment at  all  against  the  construction  which  has  been  put  upon  it 
to  say  that  it  has  results  which,  if  those  who  were  concerned  in 
passing  it  had  foreseen,  it  is  not  likely  they  would  have  adopted 
it.    Here  I  share  to  the  full  the  learned  Lord  Chief  Justice's 
very  grave  doubts  whether  in  this  case  an  offence  against  the 
Act  has  not  been  committed — ^that  is  to  say  whether  the  Act  has 
not  been  broken — but  I  entirely  agree  that  the  wrong  person 
has  been  summoned,  and  it  would  be  doing   violence  to   the 
Isngnage  of  the  section  to  read  ^'  licensed  '^  in  a  solitary  passage, 
whm  there  is  nothing  at  all  to  indicate  that  it  should  receive 
such  an  unusual  extension,  as  meaning  not  licensed  in  the  sense 
in  which  that  expression  is  used  everywhere  else  in  the  Act,  but 
tt  meaning  duly  authorised  to  act  under  some  person  who  has  a 
licence.     Under  these  circumstances  I  think  this  appeal  must  be 
itiwniaaed. 

Appeal  dismissed,^ 
SoUcitors  for  the  appellant,  Todd,  Dennis,  and  Lamb. 
8o]icit[)T  (or  the  responient.  Solicitor  for  the  Treasury. 

▼OL.  IIX.  P 
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CROWN  CASES  RESERVED. 
Nov,  5  and  24,  1898. 

(Before  Lord  Russell,  C.J.,  HAWKrNS,  Wills,  Wright,  and 

Beuce,  JJ.) 

Reg.  v.  Ellis,  (a) 

Jurisdiction — False  pretence — Obtaining  goods  in  England  by 
false  pretence  made  in  Scotland — Gist  of  the  offence — Debtors 
Act  1869  (32  &  33  Vict.  c.  62). 

A  bankrupt  who  within  four  months  next  before  the  presentation  of 
a  bankruptcy  petition  against  him  has  obtained  goods  by  any 
false  representation,  and  has  not  paid  for  the  same,  is  guilty  of 
a  misdemeanour  under  sect,  11  (13)  of  the  Debtors  Act  1869 
(32  ^  38  Vict,  c.  62,  and  any  person  who  in  incurring  any  debt 
or  liability  has  obtained  credit  under  false  pretences  is  guilty  of 
a  misdemeanour  under  sect,  13  (1)  of  that  Act,      The  essential 
element  of  these  offences  is  the  obtaining  in  the  one  case  property 
and  in  the  other  credit,  and  though  the  making  of  the  false 
pretence  is  a  necessary  element,  the  offence  is  committed  in  the 
pla>ce  where  the  property  or  the  goods  for  which  credit  is  given 
are  obtained. 

A  bankrupt,  by  m^ans  of  false  pretences  m>ade  in  Scotland, 
obtained  goods  and  credit  for  goods  delivered  in  the  county  of 
Durha/m, 

Held,  that  the  offences  were  committed  in  the  county  of  Durham, 
and  within  the  jurisdiction  of  the  Assize  for  that  county, 

THE  following  case  was  stated  hj  Day,  J.  for  the  opinion  of 
the  Court. 

Frederick  George  William  Ellis  was  charged  before  me  at  the 
Durham  Summer  Assizes  under  32  &  33  Vict.  c.  62,  s.  13  (1)^ 
that  he,  having  been  adjudged  a  bankrupt,  and  within  four 
months  next  before  the  presentation  of  a  bankruptcy  petition 
against  him  did,  in  the  county  of  Durham,  unlawfully  by  false 
representation  obtain  certain  property  from  Messrs.  Arthur 
and  Co  Limited,  of  Glasgow,  amounting  in  the  whole  to 
1726Z.  15^.  lOd,,  on  credit,  and  has  not  paid  for  the  same. 

The  said  Frederick  George  William  Ellis  was  also  charged 
under  32  &  33  Vict.  c.  62,  s.  11  (13),  that  he,  between  the  3l8t 
day  of  August  1897  and  the  18th  day  of  November  1897,  in  the 
<K)anty  of  Durham,  in  incurring  certain  debts  or  liabilities  of 
various  sums,  amounting  in  all  to  the  sum  of  1726Z.  15s,  lOd,  to 
Messrs.  Arthur  and  Co.  Limited,  of  Glasgow,   did  unlawfully 

(a)  Reported  by  A.  A.  Bbthunb,  Esq.,  BarrUter-at-Law. 
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obtain  credit  under  certain  false  pretenoes^  to  wit^  for  that  he        Ba&. 
hiaelj  represented  to  Mr.  John  Robert  Kay,  one  of  the  directors       ^^f^ 

of  Messrs  Arthur  and  Co,  Limited,  that  he  took  stock  at  the  end        ' 

of  December    1896,  that  such  stock  was  very  near  3500Z.  in        1B98. 
Talne,  that  his  liabilities  were  1400Z.,  that  he  gave  no  credit,        TT 
ihat  he  had  lOOZ.  of  his  own,  that  he  had  a  large  shop  which    pretencft— 
cast  him  400Z.  bought  through  a  building  society,  to  be  repaid    Juriidietion 
in  thirteen   years  by   monthly  instalments  at  say  3i.   14«.  per  —Ohtwining 
month,  that  his  rent  and  taxes  would  come  out  about  lOOZ.  per    England 
annum  including  the  building  society.  False  pntmiee 

Both  charges  referred  to  the  same  goods,  and  the  evidence  in  inScotlwid— 
respect  of  both  charges  was  the  same.  ^-^J*^, 

inomas  Ciibson  Noble,  the  representative  at  -Newcastle  and  is69— 32 4- 33 
Gateshead    of  Messrs.   Arthur   and    Co.    Limited   of   Glasgow,    Vict.  c.  62. 
proved  that  he  opened  an  account  with  the  prisoner,  who  then 
euried  on  business  as  a  draper  at  Gateshead,  in  the  county  of 
Doriiam,  in  July  1896,  and  from  that  date  until  July  1897  various 
orders  were  booked  for  the  prisoner  and  executed  ;  that  in  July 
1897  he  began  to  be  afraid  to  give  the  prisoner  further  credit 
without   the    instructions   of  his    principals   in    Glasgow;    that 
be  arranged  that  the  prisoner  should  have  an  interview  with  his 
principals  for  the  purpose  of  informing  them  as  to  his  financial 
position,  which  interview  took  place  on  the  1st  day  of  September, 
1897  at    Glasgow ;    that  no  representations  of  any  kind  were 
made  to  him  or  in  his  presence  ;  that  after  the  interview  of  the 
l«t  day  of  September,  1897,  he  received  instructions  from  his 
principals  to  continue  to  supply  the  prisoner,  and  the  prisoner 
also  informed  him  that  the  interview  had  been  satisfactory  both 
to  his  principals  and  to  the  prisoner;  that  in  consequence  of 
these  instructions  and  the  prisoner's  statement,  he  took  samples 
to  the  prisoner  in  Guteshead,  booked  orders  there,  and  trans- 
mitted most  of  the  orders  to  Glasgow  to  be  executed,  but  that 
wme  of  the  orders  were  executed  at   Gateshead,  and  the  goods 
delivered  there    by   his    porters;    that   the   goods    supplied   in 
panaance  of  such  orders  are  the  subject  of  the  charges  against 
the  prisoner. 

John  Robert  Kay,  the  managing  director  of  Messrs.  Arthur 
and  Co.  Limited,  of  Glasgow,  proved  that  he  had  an  interview 
irith  the  prisoner  in  Glasgow  on  the  1st  day  of  September,  1897 ; 
that  at  that  interview  the  prisoner  made  to  him  the  representa- 
tions alleged  in  the  charge  ;  that  the  said  interview  was  the  only 
interview  he  had  with  the  prisoner,  and  the  only  representations 
made  to  him  were  made  verbally  and  at  that  interview,  that  in 
consequence  of  the  representations  then  made,  he  gave  instruc- 
tions to  Mr.  Noble  to  continue  to  take  orders  from  the  prisoner. 
Evidence  was  also  given  to  prove  that  the  said  representations 
were  false,  and  that  the  prisoner  knew  that  they  were  false,  and 
that  he  had  had  a  bankruptcy  petition  presented  against  him  on 
the  23rd  day  of  December,  1897,  and  that  he  was  adjudged  a 
hukrapt  on  the  same  day. 

p  2 
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Rm.        were  obtained  in  the  one  case^  and  credit  was  obtained  in  the 
^^'  other  in  tlie  county  of  Durham;  and  the  question  is  neatly  raised 

'       whether,  when  the  false  representations  are  made  beyond  the 

1898.        jurisdiction  of  the  English  Courts,  and  the  goods  are  obtainecl 
rr'        within  the  jurisdiction  of  an   English  Court  dealing  with   the 
preUneu—    charge,  that  Court  has  jurisdiction  to  try  the  case.     There  can 
JwriBdieUon  be  no  doubt  that  the  making  of  the  false  representations  is  an 
""^**?*^***^  element  in  the  crime — without  it  there  would  be  no  crime;  and 
Enaland^    if  it  is  essential  that  all  the  elements  of  the  offence  should  take 
False  prttenee  ip\^iice  within  the  jurisdiction  of  the  English  Courts,  the  con  vie- 
in  £(co<2a«id^  tion  could  not  be  sustained.     The  precise  question  now  raised  is 
^^dim^et  ^^^'     It  has  not  in  fact  occurred  with  respect  to  false  represen- 
lSd8— 32^33  tions  made  outside  England,  whether  abroad  or  in  other  parts  of 
Vickc.  62.    the  British  Islands.     In  England  itself  the  qaestion  of  jurisdic- 
tion  as  between  two  counties  where  the   false  representations 
were  made  in  one  county  and  the  goods  obtained  in  another  has 
not  been  capable  of  being  raised  since  1827 ;  for  by  the  7  Geo.  4, 
c.  64^  s.  12;  it  was  provided  that  where  any  felony  or  misde- 
meanour shall  be  begun  in  one  county  and  completed  in  another^ 
it  may  be  dealt  with  and  tried  in  any  of  the  said  counties  in  the 
same  manner  as  if  it  had  been  actually  and  wholly  committed 
therein.     Three   observations   here   arise.     First,  that  the  par- 
ticular state  of  circumstances  which  give  rise   to   the   present 
question  is  not  of  so  frequent  occurrence  as  to  make  it  surprising 
that  the  question  has  not  been  raised  for  decision ;  secondly,  that 
any  authority  bearing  upon  the  analogous  case  of  the  offence  ia 
question  being  committed  by  false  representations  being  made  in 
one  county  and  goods  being  obtained  by  and  supplied  under 
them  in  another  county  must  be  looked  for  before  1 827 ;  and^ 
thirdly^  that  it  is  within  the  undoubted  competency  of  the  British 
Legislature  to  enact  that  the  obtaining  goods  in  England  by 
means  of  false  pretences  made  whether  in  or  out  of  England 
shall  be  an  offence  against  British  law.     In  this,  as  in  most  other 
caseS;  there  is  room  for  a  good  deal  of  argument  on  either  aide 
of  the  question,  and  it  would  not  be  uninteresting  certainly  to 
embark  afresh  upon  some  of  the  investigations  which  formed  the 
subject  of  much  of  the  discussion  in  R.  v.  Burdett  (8  B.  &  Aid. 
717 ;  4  B.  &  Aid.  05).     But  if  there  is  distinct  authority  suffi- 
ciently germane  to  render  such  a  task  superfluous,  it  is^  as  it 
seems  to  me,  equally  unnecessary  and  inadvisable  to  resort  to  it% 
In  my  opinion  there  is  such  authority,  and  I  now  proceed  to 
state  what  it  is.     Some  time  befoiie  the  year  1827,  one  Buttery 
was  indicted  and  tried  in  Herefordshire  for  obtaining  goods  by 
false  pretences.     The  false  pretences  were  made  in  Herefordshire> 
and  the  goods  supplied  in  Monmouthshire.     The  prisoner  was 
convicted,  and  a  case  reserved,  according  to  the  practice  of  those 
days^  for  the  consideration  of  the  judges  at  Serjeant's  Inn.     The 
case  is  not  reported,  but  in  R,  v.  Burdett  (1820),  4  B.  &  Aid.,  at 
p.  179,  Abbott,  C.J.,  after  stating  the  facts,  commented  upon  it 
in  these  terms :  ''The  language  of  the  statute  (80  Geo.  2,  o.  24> 


CRIMINAL   LAW  CASES.  815 

8.  1)  makes  the  offence  to  consist  in  obtaining  the  money  and        Rbo- 
not  in  using  the  false  pretence  whereby  money  shall  be  obtained.       ip^. 

The  judges  thought  the  indictment  was  laid  in  the  wrong  county.         

They  did  not  think  the  party  was  indictable  at  all^  which  they        1898. 
ought  to  have  done  if  the  proposition  addressed  to  us  be  true."       ^^^77 
I  will  state  a  little  later  what  that  proposition  was.     The  Lord  priUness— 
Chief  Justice   continues :  "  They  did  not  think  the  party  was  Jurisdieiion 
indictable  at  all,  because  the  pretence  which  was  necessary  to  — 06tainMif 
constitute  the  crime  was  in  one  county  and  the  receipt  in  another^    SnglanA^ 
and  there  was  no  entire  crime  in  either."     The  argument  in  iJ.  v.  FoUb  pr9t$nc9 
Burdett,  to  which  the  observations  were  addressed  by  the  Lord  *^^*^'^'^ 
Chief  Justice^  was  that  a  libel  written  in  one  county  for  publica-  ^^j^rf 3^ 
tion  but  published   in   another   county,  constitutes  no  offence  1869—82^88 
triable  in  either,  because  there  is  in  neither  any  one  entire  crime.    ^^^  <J«  ^2. 
The  majority  of  the  Court,  consisting  of  Abbott,  C.J.,  Holroyd 
and  Best,  JJ.,  held  {diasentiente  Bayley,  J.)  that  the  offence  was 
triable  in  either  county.     The  case  of  R.  v.  Buttery  is  cited  only 
in  the  judgment  of  the  Lord  Chief  Justice.     It  was  not  exactly 
in  point,  and  aU  that  can  be  said  of  it  in  connection  with  i2.  t. 
Bwrdett  is  that  it  is  cited  by  Abbott,  C.J.  without  any  expression 
of  disapproval.     But  in  1825  the  case  of  Pearson  v.  M'Ghwran 
was  before  the  same  Court  of  King^s  Bench.     It  is  reported  in 
3  B.  &  C,  at  p.  700,  and  it  seems  not  only  to  adopt  and  confirm 
the  decision  in  ii.  v.  BtUtery,  but  to  base  it  upon  a  ground  which 
entirely  covers  the  present  case.     Pearson  v.  M'Ghtoran  was  an 
action  for  penalties  under  a  statute  which  enacted  that  '^  every 
person  who  shall  upon  any  contract  take,  accept,  and  receive  by 
way  or  means  of  any  coiTupt  bargain  above  5  per  centum  shall 
forfeit  **  a  {ifiven  sum,  half  of  which  was  to  go  to  the  person  who 
should  sue  for  the  penalty.    The  contract  was  made  in  Middlesex. 
The  money  paid  in  pursuance  of  the  contract  was  paid  in  London. 
Upon  a  rule  to  set  aside  a  verdict  for  the  plaintiffs  and  enter  a 
nonsuit,    pursuant   to  leave   reserved,    it    was  argued  for  the 
plaintiff  that  the   offence  was  a  misdemeanour,  and  was  com- 
mitted partly  in  one  county  and  partly  in  another,  and  therefore 
triable,  according  to  the  decision  in  R.  v.  Burdett,  in  either.   The 
Conrt  held  the  contrary,  and  ordered  a  nonsuit  to  be  entered. 
The  considered  judgment  of  the  Court,  which  at  that  time  con- 
sisted of  Abbott,  C.J.,  Bayley  (the  dissenting  judge  in  iJ.  v. 
Burdett)  and  Littledale,  J  J.,  was  delivered  by  Abbott,  C.J.,  who 
8Md :  *'  We  think  the  offence  consists  in  the  taking  or  receipt  of 
Qsnrions  interest ;  the  corrupt  contract  is  antecedent  to,  and  not 
psrt  of  the  taking.     The  offence,  therefore,  was  not  committed 
pBitly  in  one  county  and  partly  in  another,  although  the  contract 
18  nndoubtedly  a  materisJ  circumstance  in  the  case,  because  it 
stamps  the  illegality  of  the  receipt.     This  resembles  R,  v.  Buttery, 
which  was  an  indictment  on  the  statute  30  Geo.  3,  c.  24,  for 
obtaining  money  by  false  pretences.     That  statute  enacts  that 
'  &I1  persons  who  knowingly  by  false  pretences  shall  obtain  from 
sny  person  money,  goods,  &c.,  with  intent  to  cheat  or  defraud 


216  CRIMINAL   LAW   CASES. 

Rso,        any  person^  shall  be  deemed  offenders  against  law.'    The  lan^aage 
^^         of  the  statute  makes   the  offence  to  consist  in   obtaining    the 

' money,  and  not  in  using  any  false  pretence  whereby  money  shall 

1898.        be   obtained.     The  indictment   was  in   Herefordshire,  bat   the 
■~"        money  was  obtained  in  Monmouthshire.     The  judges  thought 
pretences—    ^^^  indictment  was  laid  in  the  wrong  county.    That  comes  nearer 
Jurisdiction  to  the  present  case  than  any  of  those  cited  at  the  Bar  and  found 
—Obta^mng  \^y  Qg^     Upon  that  authority,  therefore,  and  upon  the  language 
England^    of  the  statute,  we  are  of  opinion  that  the  rule  for  entering  a  non- 
False pretence  suit  must  be  made  absolute.' '    Mutatis  mutandis  every  part  of  the 
in  Scotland—  passages  cited  from  each  of  the  judgments  is  applicable  to  the 
—^htt^sAct  present  case.     The  making  of  the  false  pretences  is  antecedent  to 
1869— 82  4*  33  and  not  a  part  of  the  obtaining  the  goods.     It  is  a  material 
Vict.  c.  62.    circumstance,  because  it  stamps  the  illegality  of  the  obtaining 
the  goods.     The  gist  and  kernel  of  the  offence  is  the  obtaining 
the  goods  by  improper  means,  not  in  using  the  improper  means 
whereby  goods  were  obtained,  and  there  was  therefore  an  entire 
offence  within  the  one  county,  though  the  circumstance  which 
stamped  it  with  illegality  took  place  beyond  the  jurisdiction.      If 
the  principle  of  the  decision  in  i2.  v.  Buttery  and  in  Pearson  v. 
M^Gowram,  be  correct,  it  can  make  no  difference  that  the  material 
circumstance  which  stamped  an  otherwise  innocent  transaction 
with  the  character  of  a  crime  took  place  outside  the  jurisdiction 
of  the  English  Courts.     It  was  just  as  much  outside  the  jurisdic- 
tion of  the  Court  which  tried  the  offence  in  iJ.  v.  Buttery  and 
Pearson  v.  M'Gowran  as  if  it  took  place  in  Scotland  or  abroad. 
It  is  in  fact  by  those  decisions  reduced  to  a  mere  piece  of  the 
evidence  necessary  to  constitute  the  offence.     There  is  nothing 
unreasonable  in  this  view.     There  is  no  moral  difference  between 
an  offence  where  the  representations  are  made  in  England  and 
one  where  they  are   made   in   Scotland.     There  has   been   no 
expression  of  judicial  opinion  anywhere  finding  fault  with  B,ex  v. 
Buttery  or  Pearson  v.  M^Oowran.     The  views  expressed  are  those 
of  a  perhaps  exceptionally  strong  Court,  some  members  of  which 
certainly  were  exceptionally  familiar  with  questions  of  pleading, 
and  it  seems  to  me  altogether  too  late  to  question  the  authority. 
The  present  legislation  is  subsequent  to  it,  and  it  is  a  sound  prin- 
ciple that  unless  there  be  some  strong  countervailing  reason,  fresh 
legislation  in  pari  materia  and  using  language  identical  with  or 
undistinguishable  from  former  Acts  which  have  received  judicial 
construction,  should  be  construed  upon  the  lines  of  the  former 
decisions.     It  has  been  urged  upon  us  that  the  fact  that  the  Act 
of  7  Geo.  4,  c.  64,  s.  12  contained  ten  provisions  which  have  been 
set  forth   by  which   misdemeanours   committed  partly  in  one 
county  and  partly  in  another  are  triable  in  either,  indicates  a 
doubt  as  to  the  soundness  of  the  decisions,  then  recent,  of  R.  y. 
Buttery  and  Pearson  v.  M^Qowran,    I  do  not  think  there  is  any- 
thing in  this  argument.     The  provision  in   question   covers   a 
vastly  greater  area  than  those  two  cases.      It  is  contained  in  a 
section  which  deals  with  both  felonies  and  misdemeanours.     Its 
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proTisioiiB  were    undoabtedly  neWj  as  to    most  felonies   at   all        Bao. 
eveDts.    It  was  most  natural  that  where  such  provisions  were       ^^ 

enacted  as  to  felonies  they  should  be  so  extended  as  to  place        ' 

miademeanoars  upon  the  same  statutory  footing  in  this  respect  as        1898. 
felonies.    It  was  further  urged  for  the  prisoner  that  it  required        "ZT" 
a  statute  (59  &  60  Vict.  c.  52)  to  make  the  receipt  of  stolen  pro-  pntenee^-- 
pertj  with  the  guiltjr  knowledge  that  it  had  been   stolen   an  JwiadAction 
offence  triable  in  England  when  the  property  had  been  stolen  -—Ohtaimng 
abroad  and  the  receivin^sf  had  taken  place  in  England.      But  the    England^ 
cases  have  no  real  analogy.     The  receiver^  although  guilty  hj  False  pretence 
statute  of  a  substantive  felony,  is  in  all  essential  respects  an  ***.^«>**^<*— 
accessory.     There  can  be  no  receiver  unless  there  has  been  a  _j),^torf2^ 
thief,  and  if  the  larceny,  which  is  the  starting  point  of  the  crime,  1869— 82 1*  83 
be  not  established,  there  is  no  offence  in  the  receiver.     It   is    Vict,  c,  62. 
therefore  essential  to  show  a  crime  in  someone  else  before  you 
can  make  any  case  against  the  receiver.      A  crime  in  English 
jurisprudence  means  a  crime  by  English  law,  under  English  law, 
and  cognisable  by  an  English  Court,  and  if  there  was  no  such 
trime  established,  the  receiver  could  not  be  convicted.     This 
seems  to  me  to  be  the  true  ground  upon  which  it  was  rightly 
decided  in   iJ.  v.  Debreuil  (11    Cox    207)    that  a  receiver  in 
England   could  not  be  convicted  where  the  property  had  been 
stolen  in  Guernsey.    Byles,  J.  points  out  there  that  transactions 
which  may  be  larceny  by   English  law  may  not  be  so  by  the 
law  of  Grnemsey,  and  it  would  be  strange  if  (without  express 
legislation)  that  which  might  be  no  offence  in  the  country  where 
it  took   place   should  be   made  the   foundation   of  a  crime   in 
England,  which  consists  essentially  in  being  an  accessory  to  the 
principal  transaction.      This  is  a  good  illustration  of  the  incon- 
Tenience  of  holding  a  receiving  to  be  a  crime  in  England  where 
the  principal  offence  has  been  committed  abroad.     In  the  case 
now  under  consideration  no  question  arises  as  to  the  commission 
of  any  crime  in  Scotland,  nor  as  to  the  application  of  Scotch  law 
to  any  part  of  the  case.      For  these  reasons  I  am  of  opinion  that 
the  conviction  was  good  and  ought  to  be  affirmed. 

Lord  BuBSELL,  C.J. — I  agree  with  the  conclusions  to  which  the 
Conrt  has  come. 

Hawkins,  J. — I  agree  in  thinking  that  the  conviction  ought 
to  be  affirmed.  The  crime  consists  in  the  obtaining  goods  by 
means  of  false  representations  previously  made.  The  goods 
must  no  doubt  be  so  obtained  within  the  jurisdiction  of  the 
Court  before  which  the  offender  is  tried ;  but  I  find  no  warrant 
for  saying  that  it  is  essential  that  the  false  representation  should 
be  also  made  within  the  jurisdiction.  To  simply  make  a  false 
representation,  with  intent  thereafter  to  defraud,  is  not  a  legal 
prune ;  but,  if  goods  are  obtained  by  means  of  it,  the  so  obtain- 
ing the  goods  amounts  to  an  indictable  offence,  wheresoever  the 
&lse  representation  itself  may  have  been  made.  A  false  repre- 
sentation msde  to  a  London  tradesman  ont  of  the  jurisdiction. 
Bay,  in  Paris,  with  the  object  fraudulently  to  obtain  goods  from 
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Rbo.        that  tradesman  m  London^   mast^  according  to  every  diota  of 
Euus.       good  sense^  be  intended  \>j  the  maker  of  it  to  operate  on  and 

continue  present  in  the  mind  of  the  tradesman  until  the  goods 

1898.        are  actually  obtained  from  him  ;  and,  by  his  conduct  in  obtain- 
rr*        ing  the  goods  he-ought,  in  my  opinion,  to  be  treated  as  having 
pret9nee9^    repeated  his  representations  quite  as  effectually  as  if  he   had 
JurisdieUon  again  put  them  in  words.     Let  me  suppose  that,  at  the  interview 
—Oht^ing  j^  Grlasgow,  the  managing  director,  believing  the  false  represen- 
SnglanS^   tations  of  the  defendant  to  be  true,  had  said  to  the  defendant, 
FdU$  pretence  "  I  am  Satisfied ;  I  shall  be  in  Gateshead  in  a  day  or  two^  and> 
^Scotland—  ^3  you  have  satisfied  me,  I  will  let  you  have  the  goods  yon 
^D^tan^ct  require,'*  and  in  a  day  or  two  both  had  again  met  in  Gateshead, 
1869^32  4* 33  and  then  without   another  word  being   spoken  the   managing 
Vict.  c.  62.    director,  acting*  on  the  Glasgow  conversation,  had  handed  to  the 
defendant   on  credit  the  goods   he   required,  would  it  not   be 
revolting  to  good  sense  if  it  could  be  truly  said  that  the  law  in 
this    commercial  country  was  that  the  defendant   could  avert 
the  consequences  of  his  crime  by  alleging  that,  though  he  had 
beyond  all  question  obtained  the  goods  by  fraudulently  fals^ 
pretences,  he  could  not  be  punished  because  his  false  pretences 
were  made  in  Glasgow. 

Weight,  J. — I  agree  that  this  conviction  must  be  affirmed. 
Here  the  evidence  was  that  the  goods  were  obtained  in  Glasgow 
by  false  pretences,  and  that  possession  was  retained  in  the 
county  of  Durham,  and  I  therefore  think  that  it  may  well  be 
assumed  that  the  false  representation  was  continued  in  the 
county  of  Durham.  I  do  not  wish  to  decide  the  larger  question 
raised  in  Rex  v.  Buttery  and  Pearson  v.  M'Oowran,  although 
Scotland  for  the  purposes  of  this  case  must  be  considered  a 
foreign  country.  The  law  of  false  pretences  depends  entirely  on 
whether  the  prisoner  has  by  fraud  obtained  from  the  owner  the 
transfer  of  property.  In  foreign  countries  law  differs  as  to  what 
affects  the  transfer  of  goods,  and  also  as  to  what  constitutes 
fraud  vitiating  a  consent.  But  for  the  reason  I  have  stated  I  think 
this  conviction  must  be  affirmed. 

Bbuce,  J. — I  agree  that  the  conviction  should  be  affirmed.  I 
have  only  one  word  to  add.  The  rule  of  common  law  restraining 
jurors  from  inquiry  into  facts  arising  beyond  the  limits  of  the 
county  was  not  at  any  time  so  strictly  observed  in  misdemeanour 
as  in  felonies.  It  seems  to  me  that  in  the  case  of  a  misdemeanour 
the  offence  can  be  properly  dealt  with  in  the  county  where  the 
offence  is  completed,  notwithstanding  that  some  act  constituting 
a  material  circumstance  may  have  happened  altogether  beyond 
the  jurisdiction. 

Conmction  affirmed. 
Solicitor  for  the  Crown,  The  Solicitor  io  the  Treasury. 
Solicitors  for  the  prisoner,  Joel  and  Parsons,  Newcastle-on-- 
Tyne. 
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CROWN  CASES  RESERVED. 
Saturday,  Dec.  10,  1898. 

(Before  Lord  Russell,  C.J.,  Wills,  Day^  Grantham,  Lawrance, 

and  Wright,  JJ.) 

Reg.  v.  Senior,  (a) 

Manslaughter — Wilful  neglect  —  Neglect  to  supply  child  with 
medical  aid — Duty  to  supply  medicine  to  child — Prevention  of 
Cruelty  to  Children  Act  1894  (57  ^  58  Vict.  c.  41). 

A  person  who  has  the  custody  of  a  child  and  does  not  supply  the 
child  with  necessary  medical  attendance  and  medicine  is  guilty 
of  wilful  neglect  of  the  child  within  the  meaning  of  57  &  58 
Vict,  c.  41,  «.  1.  If  the  child  dies  in  consequence  of  such 
mlful  neglect,  the  person  is  guilty  of  manslaughter. 

It  is  a  tenet  of  a  religious  sect  calling  themselves  ''  The  Peculiar 
People/'  that  it  is  sinful  to  employ  a  physician  or  to  use  drugs 
in  sickness.  The  child  of  a  member  of  the  sect  died  in  conse- 
9^ience  of  its  parents'  refusal  to  obtain  medical  assistance. 

Held,  that  (lie  faiher  was  properly  convicted  of  manslaughter. 

Semble,  that  to  neglect  to  give  Tnedical  aid  to  a  sick  child  is  such 
^nw»  and  culpable  neglect  on  the  part  of  a  parent  as  would 
ptstify  an  indictment  at  common  law. 

T'HIS  case,  stated  by  Wills,  J.,  was  as  follows  : — 

The  prisoner  was  indicted  and  tried  before  me  on  the  24th 
day  of  November,  1898,  for  the  manslaughter  of  his  child,  an 
in&Dt  of  the  age  of  nine  months. 

The  child  had  died  of  diarrhoea  and  pneamonia.  The  prisoner 
hul  not  supplied  it  with  any  medical  aid  or  medicine,  though 
ftware  that  the  case  was  of  great  gravity,  and  that  the  child 
woald  probably  die. 

The  medical  evidence  was  that  the  child^s  life  would  certainly 
We  been  prolonged  and  in  all  probability  saved  if  medical 
assistance  had  been  procured. 

No  question  was  raised  as  to  the  prisoner's  ability  to  procure 
and  pay  for  medical  assistance,  and  it  was  shown  that  he  earned 
about  Zbs.  a  week. 

He  was  shown  to  have  been  a  good  and  kind  father  in  all 
other  respects,  and  he  bore  an  excellent  character  for  general 
good  conduct.     He  had  had  twelve  children,  of  whom  seven 

(a)  Reported  by  A.  A.  Bbtrunb,  Esq.,  Barrister- at-Law. 
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Rbo.  were  dead^  and  he  had  had  before  experiences  of  the  sanae  kind 

c,  ^'  as  those  relating  to  the  present  inquiry,  for  the  question  lie  put 

to  the  inspector  of  ponce  was  '^  llixcept  m  regard  to  this   case^ 

1898.  and  he  then  corrected  himself — "  Except  in  regard  to  these  cases 

Mcm^  hUr  ^*^®  ^^^  ?^®^  ^nown  anything  against  me  ?  ^^ 

^T^ul         ^^^   prisoner   is  a  member  of    a  sect,  called  the  "  Peculiar 

neglect^     People,"  whose  religious  doctrines  as  to  the  treatment  of    sick 

^^|J~^  people  are  certainly  to  the  ordinary  apprehension  remarkable. 

not  supplied  ^^^7  hsise  them   upon   the  Epistle  of  James,  chap.  5,  verses 

—PeeuUar    14  and  15:  *'Is  any  sick  among  you?     Let  him  call  for   the 

people—     elders  of  the  church,  and  let  them  pray  over  him,  anointing  him 

^^^"^""■^with  oil  in  the  name  of  the  Lord.     And  the  prayer  of  faith  shall 

CMldrmi  Act,  save  the  sick,  and  the  Lord  shall  raise  him  up,  and  if  he  have 

1894— 57  #68  committed  sins   they   shall  be   forgiven   him.''      They   do    not 

Vtct  e.  41.    allege  that  medical  aid  is  here  expl'essly  forbidden,  but  say  that 

to  make  use  of  it  is  to  indicate  a  want  of  faith  in  the  Lord. 

I  inquired  if  they  held  that  any  other  parts  of  the  Scriptures, 
the  Gospels  for  instance,  were  of  Divine  authorifcy,  and  was 
answered  that  the  Gospels  certainly  were  so  recognised.  I 
called  attention  to  the  fact  that  our  Lord  said  "  they  that  are 
whole  need  not  a  physician,  but  they  that  are  sick,''  and  asked 
why  they  thought  that  it  could  be  wrong  to  consult  a  physician 
if  the  sick  man  was  pronounced  on  such  authority  to  need  a 
physician. 

The  answer  was  that  the  sickness  here  alluded  to  was  moral 
sickness  or  sin,  and  that  the  physician  meant  our  Lord  himself. 

I  inquired  farther  if  they  held  that  it  was  wrong  to  give  extra 
food  or  wine  or  brandy  to  a  sick  person,  or  to  put  an  extra 
blanket  on  his  bed  if  the  weather  were  cold  or  the  nature  of  his 
sickness  required  him  to  be  kept  warm.  The  answer  was.  No, 
that  they  gave  the  sick  every  species  of  comfort;  and  it 
appears  that  this  child  had  had  much  attention  paid  to  its  food 
and  diet,  though  the  medical  witnesses  did  not  think  the  dietary 
altogether  judicious,  and  that  it  had  had  brandy  administered. 
I  inquired  also  if  they  objected  to  experienced  nursing.  They 
said.  No,  and  that  they  resorted  to  it,  and  did  so  in  the  case  of 
this  child,  but  that  the  nursing  must  be  by  one  of  their  own 
people,  who  would  not  use  drugs. 

It  thus  appears  distinctly  that  they  do  not  object  to  the  use  of 
many  human  appliances  and  efforts  to  save  the  sick,  but  that 
they  draw  the  line  at  the  doctors  and  drugs,  and  I  think  at 
the  doctors,  not  on  account  of  their  superior  knowledge  of  the 
human  frame  and  its  needs,  as  because  they  are  likely  to  use  or 
prescribe  drugs. 

I  told  the  jury  that  they  must  first  of  all  be  satisfied  that 
the  death  of  the  child  had  been  caused  or  accelerated  by  the 
want  of  medical  assistance;  and  secondly,  that  medical  aid 
and  medicine  were  such  essential  things  for  the  child  that 
reasonably  careful  parents  in  general  would  have  provided  them 
—and  thirdly,  that  the  prisoner's  means  would  have  enabled 
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him  to  do   8o   without  an  expenditure  such  as  could  not  be        Rk. 
reasonably  expected  from  him.  Senior. 

I  then  directed  them  upon  the  more  difficult  part  of  the  case^        

and  told  them  that  in  order  to  make  out  a  case  of  manslaughter        1B98. 
hj  negligence  of  this  kind  purely  at  common  law  the  negligence  jfanOwahter 
most  be  gross  and  wanton^  so  much  so  as  to  indicate  something     ^wiljul 
at  all  events  of  an  evil  mind,  and  that  it  was  impossible  to  say     'MgUcih- 
that  of  the  prisoner,  who  was  shown  to  have  spared  neither   ^^'^^'^TZ^ 
expense  nor  care,  and  to  have  taken  in  all  respects  but  one  every  ^^  swppiiBd 
precaution  to  do  the  best  for  the  child.  --FecuHar 

But  I  added  that  if  he  had  done  anything  which  was  expressly     ^^1^ 
forbidden  by  statute,  and  by  so  doing  had  caused  or  accelerated    ^qJ^^  ^ 
the  child's  death,  he  would  be  guilty  of  manslaughter,  no  matter  CMldrm^  Act, 
what  his  motive  or  state  of  mind.     I  read  to  them  the  provisions  1894— 574- 5» 
of  the  statute  31  &  32  Vict.  c.  122,  s.  37,  which  provided  that    ^^^'  ^-  ^^• 
"when  any  parent  shall  wilfully   neglect   to   provide  adequate 
food,  clothing,  medical,  aid,  or  lodging  for  his  child,  being  in 
his  custody  under  the  age  of  fourteen  years,  whereby  the  health 
of  the  child  shall  have  been  or  shall  be  likely  to  be  seriously 
injured  he  shall  be  guilty  of  an  offence,^^  and  said  that  had  that 
statute  been  in  force  the  case  would  have  admitted  of  no  doubt — 
bat  I  told  them  it  had  been  repealed  by  the  statute  for  the 
prevention  of  cruelty  to  and  the  better  protection  of  children 
(52  &  53  Vict.  c.  44,  s.  18),  and  that  the  enactment  now  in  force 
was  57  &  58  Yiet.  c.  41,  sect.  1  of  which  statute  provides  that 
any  person  over  sixteen  years  of  age  who  having  the  custody, 
chargre,  or  care,  of  any  child  under  sixteen  years  of  age,  wilfully 
lOtTeate,  neglects,  abandons,  or  exposes  such  child  in  a  manner 
Hkely  to  cause  injury  to  the  health  of  such  child  shall  be  guilty 
of  a  misdemeanour,   and  that  therefore   if   the   prisoner  had 
brought  himself  within  that  statute,  and  the  child  had  died  in 
oonsequence,  he  would  have  caused  the  death  of  the  child  by  a 
course  of  conduct  forbidden  by  statute,  and  therefore  unlawful, 
md  would  be  guilty  of  manslaughter. 

I  said  there  could  be  no  doubt  that  the  prisoner  had  wilfully 
and  deliberately  abstained  from  calling  in  medical  assistance, 
though  he  and  those  about  the  child  were  aware  for  some 
considerable  period  before  its  death  that  it  was  in  a  state  of 
great  danger,  and  that  therefore  the  question  was  narrowed 
down  to  whether  his  failure  to  procure  medical  aid  could  be 
called  neglecting  the  child  so  as  to  cause  some  serious  injury  to 
its  health. 

I  pointed  out  that  the  language  was  very  different  to  that  of 
ihe  repealed  enactment,  and  said  that  neglect  was  not  a  word  of 
arty  but  a  word  of  ordinary  English;  that  the  standard  of 
neglect  varied  as  time  went  on,  and  that  many  things  might  be 
legitimately  looked  upon  as  evidences  of  neglect  in  one  genera- 
tion which  would  not  have  been  thought  so  in  a  preceding  gene- 
ration, and  that  regard  must  be  had  to  the  habits  and  thoughts 
of  the  day. 
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s«».  I  told  them  it  was  for  the  jury  to  say  whether  any  partioalar 

Sbnio  ^^^  of   things  which   might  be   established   came  up  to    the 

'  description  of  '^  neglecting  '^ — not  to  do  a  specific  thing,  as  to 

1898,  sapply  medicine;  in  which  case  it  woald  mean  very  little  naore 

M    la"  hur  *^*^  Omitting  or  failing  to  do  it — but  to  "  neglecting  a  child,'' 

Wilful  which  is  a  very  different  thing,  always  bearing  in  mind  that  it 

negUct--  must  be  to  such  a  degree  and  in  such  a  manner  as  to  endanger 

OhUd-  its  health. 

notav^Ued       '^^^  J^^J  found  the  prisoner  guilty,  adding  that  they   con- 

—Pacultar    sidered  medical  aid  and  medicine  to  have  been  necessary  for  the 

people—     child,  but  that  they  were  of  opinion  that  the  prisoner  had  done 

Omflitti/  to    ^^^  *'^*^  ^®  could  in  the  best  interests  of  the  child  except  in  not 

Children  Act,  providing  medical  aid  and  medicine. 

1894— 57  4"  58      I  said  nothing  to   the   jury  as  to  whether  the  prisoner  was 
Viet,  e,  41.    acting    bona   fide    and  according  to   his   conceptions    of  duty, 
because  the  learned  counsel  had  in  his  opening  speech  said  that 
it  was  not  in  question  that  he  was  so  doing. 

The  prisoner  was  not  represented  by  counsel,  and  I  had  not 
the  advantage  of  any  argument  on  his  behalf  as  to  the  meaning 
of  "wilfully  neglects"  in  the  Act  57  &  58  Vict.  c.  41,  and  I 
therefore  reserved  the  case  for  the  opinion  of  the  Court  for 
Crown  Cases  Reserved. 

The  questions  for  the  opinion  of  the  Court  are  whether  my 
direction  was  right  in  law,  and,  if  so,  whether  there  was  evidence 
upon  which  the  jury  could  properly  convict  the  prisoner.  If 
both  the  questions  are  answered  in  the  affirmative  the  conviction 
is  to  stand ;  if  either  is  answered  in  the  negative  the  conviction 
is  to  be  quashed. 

The  prisoner  was  released  on  bail  pending  the  decision  of  this 
Court. 

Alfred  Wills,  the  28th  day  of  November,  1898. 

H.  Sutton  for  the  prisoner. — The  prisoner  having  done  all  that 
his  conscience  permitted  him  to  do  for  the  child  could  not  be 
guilty  of  neglect.  The  evidence  was  that  he  was  attentive,  and 
that  he  had  provided  a  nurse  for  the  child,  and  everything  except 
drugs  and  medical  attendance ;  these  he  did  not  provide  because 
of  his  religious  belief.  He  was  not  guilty  of  a  culpable  omission 
of  duty  at  common  law,  for  at  common  law  he  was  not  obliged 
to  provide  medical  attendance  or  drugs  for  his  child  :  {Beg.  v. 
nines,  80  C.  C.  Sessions  Papers,  per  Piggot,  B.,  at  p.  312.)  Nor 
does  the  omission  to  provide  medical  attendance  constitute 
culpable  neglect  at  common  law  if  the  omission  is  because  of  a 
religious  belief  :  {Reg,  v.  Wagstaffe,  10  Cox.  C.  C.  530;  Reg.  v. 
Hurry,  76  C.  C.  Sessions  Papers,  63.)  The  prisoner  was  not 
guilty  of  the  statutory  offence  of  wilfully  neglecting  his  child,  for, 
although  31  &  32  Vict.  c.  122,  s.  37,  did  make  it  an  offence  to 
wilfully  neglect  to  provide  medical  aid  for  a  child  to  the  injury  of 
its  health,  that  statute  was  repealed  by  52  &  53  Yict.  c.  44,  s.  18. 
The  words  ^'  medical  aid'^  are  omitted  from  that  statute  and  from 
the  Prevention  of  Cruelty  to  Children  Act,  1894  (57  &  58  Vict. 


CRIMINAL  LAW  CASES.  223 

c.  41)^  bj  which  it  again  was  repealed.     In  Beg.  r.  Dowries  (38        Rm. 
L.  T.  Bep.   675 ;    1   Q.  B.  Div.  25)  a  conviction  was  upheld      g,^;^,,^ 
because  of  the  words  of  81  &  82  Vict.  c.  122,  s.  87  (4),  which        _L 
was  then  in  force.  1B98. 

Horace  Avory  for  the  Crown  was  not  called  on.  -.    'TT' x*^ 

Lord  UussELL,  C.J. — In  this  case  we  have  to  deal  with  a  case    ^—w^^ 
itated  by  my  brother  Wills,  on  the  trial  of  the  defendant  on  a     neglect— 
charge  framed  with  reference  to  the  statute  57  &  58  Vict.  c.  41.    M?^ii^iA 
The  first  question  we  have  to  consider  is  whether  the  learned  ^^  implied 
jadge  was  right  in  his  direction  to  the  jary  as  to  what  constitutes    — P«cu^'ar 
wilful  neglect;    and  the  second  question  is  whether  there  was      p^pls— 
evidence  on  which  the  jury  could  convict  the  defendant  of  wilful  ^JSnll^rto^'^ 
neglect.     Now  the  charge  is  preferred  under  the  1st  section^  ChOdrm  Ad, 
which  provides  that  if  any  person  who  has  the  custody,  charge,  1894— 674*58 
or  care  of  any  child  under  the  age  of  sixteen  wilfully/^  I  omit    ^***"  ^*  ^^* 
the  words  which  have  no  bearing  on  the  point,  ''  neglects  ^'  such 
child,  that   person  shall  be  guilty  of  a  misdemeanour.      It  is 
QBeAil  to  refer  to  the  history  of  the  legislation  on  the  subject.     By 
sect.  37  of  31  &  32  Vict.  c.  122,  which  is  a  statute  dealing  with 
the  relief  of  the   poor,   it  was  enacted  that  any  parent  who 
wiUiiUy  neglected  to  provide   adequate  food,  clothing,  medical 
ud,  or  lodging  for  his  child  being  in  his  custody  under  the  age 
of  fourteen  years,  whereby  the  health  of  such  child  was  seriously 
injured,   was  guilty  of  an  offence.      Therefore  it  became  under 
that  statute  the  duty  of  a  parent  to  provide   medical  aid  for  his 
children.     That  statute  was  followed  by  a  statute  of  1889  with 
which  it  is  not  necessary  to  deal.     It  is  important  to  remember 
that;  the   statute   of  1868   was   passed   after   the  judgment  of 
Willes,  J.  in  Reg.  v.   Wagataffe  (10  Cox.  C.  C.  530),  Willes,  J. 
haying  given  judgment  in  January  while   the  statute  is  dated 
August.      We  now  come  to  the  statute  of  1894,  and  there  is  a 
great  difference  in  the  wording  of  the  Act  for  '^  medical  aid  ^'  is 
^pped.      It  is   difficult  to  believe   that  the  Legislature  was 
taking  a  retrograde  step,  for  the  statute  shows  that  it  was  passed 
in  consequence  of  increased  anxiety  for  the  welfare  of  children. 
Id  the  case  we   are  now  considering  it  is  not  disputed  that  the 
child  was  in  a   dangerous  state  to  the  knowledge  of  the  parent. 
It  is  not  disputed,  and  the  jury  have  found   that  its  life  would 
have  been  saved  if  medical  assistance  had  been  given ;  and  that 
the  parent  was    in  a  position  to  provide  medical  aid.     Further, 
that  the  parent  did  not  give  medical  aid,  and  that  he  did  not 
because  he  believed  to  do  so  would  be  a  want  of  faith  in  the 
methods  which  he  believed  to  be  prescribed  by  the  Bible,  and 
that  he  was  otherwise  an  attentive  parent.     Lastly,  that  the  child 
died.    These  being  the  facts,  the  learned  judge  charged  the  jury 
as  follows  :  ''  I  told  the  jury  that  they  must  first  of  all  be  satis- 
fied that  the  death  of  the  child  had  been  caused  or  accelerated 
bjr  the  want  of  medical  assistance.      Secondly,  that  medical  aid 
and  medicine  were  such  essential  things  for  the  child  that  reason- 
ably careful  parents  in  general  would  have  provided  them ;  and 
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Bio.        thirdly^  that  the  prisoner's  means  would  have  enabled  him  to  da 
Sbmio        ®^  without  an  expenditure  such  as  could  not  be  reasonably  ex- 

'      pected  from  him.       Was  that  direction  substantially  right  ?      I 

1898.       think  it  was.     It  seems  to  me  to  be  the  same^  whether  you  take 
--    "tT"**     *^®  words  separately  or  conjoined.     The  words  are,  if  a  person 
—Wilfid     "  wilfully  neglects  J'     It  seems  to  me  very  clear  what  this  phrase 
negUct—     means ;  "  wilfully  "  means  done  deliberately  and  not  by  inadver- 
M^d^^id  *®"^®^   ^^^   '^neglecf  the  omission  to  do  something  for  the 
not  supplied  l^euefit  of  the  child — in  other  words,  intentional  failure  to  take 
— Ptfculior    those  steps   which    the   experience    of  mankind   shows  to    be 
l>«opld— •     generally  necessary.      In  these  days  the  resources   of  medical 
^Cruel^to    science  are  within  the  reach  of  the  humblest  and  the  poorest. 
Children  Act,  The  learned  counsel  has  argued  with  his  invariable   clearness 
1894—57  4-58  that,  because  the  father  was  an  affectionate  parent  and  because 
V%€t.  c.  41.    YiQ  neglected  to  provide  nothing  for  the  child  except  that  which 
its  condition  urgently  required,  that  it  was  impossible  to  say  that 
he  was  guilty  of  wilful  neglect.     When  a  child  breaks  its  thigh- 
bone and  an  operation  is  necessary,  which  is  in  the  highest  degree 
dangerous  while  the  child  is  in  a  state  of  consciousness,  would 
the  father  be  guilty  of  neglect  if  he  refused  to  permit  the  admin- 
istration  of   an    ansBsthetic    drug  ?      What  if   the  child  in  an 
infantile  complaint  is  in  danger  of  suffocation,  and  it  is  necessary 
to  perform  tracheotomy,  would  it  be  wilful  neglect  to  refuse  to 
permit  the  use  of  an  ansBsthetic  ?     I  think  that  in  either  of  these 
cases  the  parent  would  properly  be  convicted.     I  dissent  entirely 
from  the  view  said  to  have  been  expressed  by  Piggott,  B.  (a), 
and  I  think  that   in    this  case  an   indictment   for   gross    and 
culpable  neglect  could  be  supported  at  common  law. 

Wills,  J. — This  is  a  case  of  a  class  which  so  frequently  comes 
before  the  judges  that  I  thought  it  well  to  state  the  case  in  order 
that  an  authoritative  decision  might  be  delivered  on  the  point. 
Gbantham,  J.— I  agree. 
Day,  Lawrance,  and  Wright,  J.J.  concurred. 

Conviction  affirmed* 
Solicitor  :  Solicitor  to  the  Treasury. 

(a)  Reg»  ▼.  Hines,  80  C.  C.  Sess.  Papers,  p.  812. 
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QUEEN'S  BENCH  DIVISION. 

Friday,  Dec.  16,  1898. 

(Before  Wills  and  Bbuojb,  JJ.) 

Bt  Gbobqb  Gamblb.  (a) 

Judiee  of  the  peace — Jurisdiction — Complaint  of  non-compliance 
with  maintenance  order  —  Imprisonment  —  No  inquiry  as  to 
means  to  pay — Habeas  corpus — Summary  Jv/risdiction  Act, 
1879  (42  <$-  43  Vict.  c.  49),  ss.  6  and  35. 

By  sect.  6  of  the  Summitry  Jurisdiction  Act,  1879  "  where  under 
any  Act,  whether  pa^t  or  futwre,  a  sum  of  money  claimed  to  he 
dne  is  recoverable  on  complaint  to  a  court  of  summary  jurisdic' 
tion,  and  not  on  information,  such  sum  shall  be  deemed  to  be  a 
civU  debt,  and  if  recovered  before  a  court  of  summary  jurisdic- 
tion  shaU  be  recovered  in  the  manner  in  which  a  sum,  declared 
by  this  Act  to  be  a  civil  debt  recoverable  summa/rily  is  recover- 
able  v/nder  this  Act  and  not  otherwise. 

It  is  provided  by  sect.  35  of  the  same  Act  that  an  order  for  the 
payment  of  a  civil  debt  is  not  to  be  enforced  by  imprisonment 
unless  it  is  proved  that  the  person  in  default  has  or  has  had 
since  the  date  of  the  order  the  means  to  pay  the  sum,  and  has 
refused  or  neglected  to  pay  it. 

Where  a  complaint  is  miade  before  justices  of  the  non-compliance 
with  a  maintenance  order  to  pay  to  the  guardians  of  the  poor  an 
amount  weekly  to  support  a  father,  such  order  can/not  be  enforced 
hy  imprisonment  without  proof  thai  the  person  so  ordered  to 
pay  has  had  the  means  to  pay,  and  has  refused  or  nsglected  to 
pay. 

CAUSE  showii  against  a  rule  nisi  for  a  writ  of  habeas  corpus 
to  bring  np  the  body  of  one  George  Gamble. 
The  guardians  of  the  anion  of  Upton-on-Sevem  on  the  22nd 
day  of  October  made  complaint  before  one  of  the  justices  of  the 
peace  for  the  county  of  Worcester  against  George  Gamble  of  the 
parish  of  Castle  Morton,  for  that  he  had  disobeyed  a  certain 
order  made  upon  him  by  justices  on  the  8th  day  of  July  to 
pay  to  the  guardians  of  tiie  poor  of  the  said  union  the  sum  of 
It.  6d.  a  week  for  the  maintenance  of  Richard  Gamble,  the 
father  of  George  Gamble,  so  long  as  the  father  should  continue 
chargeable  to  the  common  fund  of  the  union. 
On  the  22nd  day  of  October,  the  sum  of  11.  8s.  in  respect  of 
said  order  was  due,  and  the  justices  adjudged  G.  Gamble  to 
pay  IZ.  8s.  to  the  guardians  or  their  collector  on  or  before  the 

(•)  Reported  by  W.  ob  B.  Hmbibt,  Btq.,  Baniiter-at-Law 

TOL.  zn.  Q 


226  CEIMIKAL  LAW  GASES. 

Be  Gbobgb  10th  day  of  November,  and  6«.  6d.  costs.      It  was  also  adjudged 

Gambu.  ^^^^  ^f  these  sums  were  not  paid  by  that  date  the  said    George 

1898.  Gamble  should  be  imprisoned  for  fourteen  days. 

The  money  was  not  paid  in  the  time. 

J^tice^thB      rpj^g  justices  then  issued  a  warrant,  dated  the   18th    day  of 

JuriadicHon  November  for  the  arrest  of  Gamble,  with  imprisonment  for  foar- 

—Non-  teen  days  from  the  execution  of  the  warrant  unless  the  sams  were 

^pliance  sooner  paid. 

^ance  order-^      ^^®  warrant  was  executed  on  the  5th  day  of  December. 
Imprison-         It  did  not  appear  that  there  had  been  any  inquiry  as   to   the 
fjMnt^      means  and  capacity  to  pay  of  Gamble. 

inquiry  as  to      The  Commitment  warrant  was  in  the  following  form  : 

^i^kfiir  ^^  ^^^  constable  of  Oastlemorton  and  all  other  peace  officers  for  the   coanty  of 

uabeae       Worcester,  and  to  the  keepers  of  Uer  Majesty*s  prison  at  Worcester  in  the  said 
^^  —      county. 

Summary         Whereas,  on  the  22nd  day  of  October  now  last  past  complaint  was  made  before 
^i*?*!  orro        Francis  William  HoUand,  Esq.,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for 
Aitf  lo79--    the  said  county  of  Worcester,  by  William  Henry  Wilcox,  on  behalf  of  the  guardians 
42  ^  43  Vict,  of  the  poor  of  the  Upton-on-Sevem  Union,  in  the  said  county,  that  Qeorge  Gamble, 
c.  49,  M.  6,  d5.  of  the  parish  of  Oastlemorton,  in  the  said  county  of  Worcester,  has   disobeyed  a 
certain  order  made  upon  him  by  Her  Majesty's  justices  of  the  peace  in  and  for  the 
said  county  in  petty  sessions  assembled  at  Upton-on-Sevem,  in  the  said  county,  on 
the  8th  day  of  July  last  past,  to  pay  to  the  guardians  of  the  poor  of  the  said  Upton- 
on-  Severn  Union,  or  to  their  collector  on  their  behalf,  weekly  and  every  week  from 
the  making  of   the  said  order,  the  sum  of  Is.  6d.  for  and  towards  the  relief    and 
maintenance  of  Richard  (Hmble,  the  father  of  the  said  George  Gamble,  for  and  during 
so  long  a  time  as  the  said  Richard  Gamble  shall  be  chargeable  to  the  common  fund  of 
the  said  union.     And  that   there   was  then  due  and  owing  from  the  said  Gheorge 
Gamble  to  the  said  guardians  under  and  by  virtue  of  the  said  order  in  respect  of   the 
said  weekly  sum,  the  sum  of  1/.  8s.      And  the  said  Francis  William  Holland  there- 
upon issued  his  summons  to  the  said  George  Gamble  to  be  and  appear  at  the  said 
petty  sessional  court  house,  Upton-on.Severn,  aforesaid,  on  the  22nd  day  of  October 
now  last  past,  before  such  of  Her  Majesty's  justices  of  the  peace  for  the  said  county 
as  might  there  be  assembled,  and  to  answer  to  the  said  complaint. 

And  whereas,  on  the  said  22nd  day  of  October  last,  the  parties  duly  appeared 
before  me  the  undersigned  and  others  of  Her  Majesty's  justices  of  the  peace  for  the 
said  county,  and  thereupon,  having  considered  the  matter  of  the  said  complaint,  the 
said  justices  adjudged  the  said  George  Gamble  to  pay  to  the  said  guardians  or  to  their 
collector  the  sum  of  11.  8s.  on  or  before  the  10th  day  of  November  then  next,  and 
also  to  pay  to  the  said  William  Henry  Wilcox  the  sum  of  6s  6d.  for  his  costs  in  that 
behalf.  And  it  was  further  also  adjudged  that,  if  the  said  several  sums  shotdd  not 
be  paid  on  or  before  the  said  10th  day  of  November  then  next»  the  said  George 
Gamble  should  be  imprisoned  in  Her  Majesty's  prison  at  Worcester  for  the  space  of 
fourteen  days,  unless  the  said  several  sums  and  the  costs  and  charges  of  committing 
and  conveying  the  said  George  Gamble  to  the  said  prison,  amounting  to  the  further 
sum  of  6s.  5d.  should  be  sooner  paid. 

And  whereas  the  time  adjudged  and  appointed  for  payment  of  the  said  several 
sums  of  money  hath  elapsed,  but  the  said  George  Gamble  hath  not  paid  the  same  or 
any  part  thereof,  but  therein  hath  made  default.  These  are  therefore  to  command 
you,  the  said  constable  and  other  peace  officers,  to  take  the  said  George  Gamble,  and 
him  safely  to  convey  to  Her  Majesty's  prison  at  Worcester  aforesaid,  and  thereto 
deliver  him  to  the  keeper  thereof,  together  with  this  precept. 

And  I  do  hereby  command  yoa,  the  keeper  of  the  said  prison,  to  receive  the  said 
George  Gamble  into  your  custody  in  the  said  prison,  there  to  imprison  him  for  the 
space  of  fourteen  days  from  the  execution  hereof,  unless  the  said  several  sums  and 
the  costs  and  charges  of  the  commitment  and  conveying  him  to  the  said  prison, 
amounting  to  the  further  sum  of  6«.  5cL,  shall  be  sooner  paid,  and  for  your  so  doing 
this  shall  be  your  sufficient  warrant 

1898:  Arrears,  11.  8s.;  costs,  6s.  6d.;  commit,  2s.;  conveyance,  4s.  Bd,-^ 
2L  Os.  lid. 

Given  under  my  hand  and  seal,  this  18th  day  of  November. — F.  W.  HoLLiND 
(L.S.),  Justice  of  the  Peace  for  the  Oounty  of  Worcester. 
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By  the  Summary  Jnrisdiction  Act,  1879  (42  &  43  Vict.  c.  49),    lU  Obobob 
s.  6 :  ^^''- 

Where  under  any  Act,  whether  past  or  future,  a  sum  of  money  claimed  to  be  due  1898. 

M  reeoTerible  on  complaint  to  a  court  of  summary  jurisdiction  and  not  on  informa-  

tioo,  Bvch  sum  shall  be  deemed  to  be  a  ciril  debt,  and  if  recovered  before  a  court  of  Jvu/t%c§  o/  ihs 
summary  jurisdiction  shall  be  recovered  in  the  manner  in  which  a  sum  declared  by        pemee — 
this  Act  to  be  a  civil  debt  recoverable  summarily  is  recoverable  under  this  Act  and    JurisdieUon 
not  otherwise.  — Non- 

1    J  V         ^    o-  eompUanee 

And  bj  sect.  3d  :  with  motnte- 

Any  sum  declared  by  this  Act,  or  by  any  future  Act,  to  be  a  civil  debt  which  is  *miwc»  order — 
recoverable  summarily,  or  in  respect  of  the  recovery  of  which  jurisdiction  is  given      Imprisofi- 
by  sueh  Act  to  a  court  of  summary  jurisdiction,  shall  be  deemed  to  be  a  sum  for  pay.        ment — 
Bent  of  which  a  court  of  summary  jurisdiction  has  authority  by  law  to  make  an    ^  Absence  of 
or6efr  on  complaint  in  pursuance  of  the  Summary  Jurisdiction  Acts.    Provided  as   inguiry  as  to 
follovs:  (1)  A  warrant  shall  not  be  issued  for  apprehending  any  person  for  failing  to       means — 
ippesr  to  answer  any  such  complaint ;  and  (2)  an  order  made  by  a  court  of  summary        Habeas 
jvrisdietion  for  the  payment  of  any  such  civil  debt  as  aforesaid  or  of  any  instalment      corpus  — 
tfaersof,  or  for  the  payment  of  any  costs  in  the  matter  of  any  such  complaint,  whether      Summary 
erdeied  to  be  paid  by  the  complainant  or  defendant  shall  not,  in  default  of  distress  or    Jurisdiction 
fH&trwise,  be  enforced  by  imprisonment  unless  it  be  proved  to  the  satisfaction  of  such    Act,  1879 — 
eoortorof  any  other  court  of  summary  jurisdiction  for  the  same  county,  borough,   42  ^  43  Vict. 
or  pboe,  that  the  person  making  default  in  payment  of  such  civil  debt,  instalment,  or  c.  49,  ss.  6,  35. 
rati  dtiier  has  or  has  had  since  the  date  of  the  order  the  means  to  pay  the  sum  in 
mpeet  of  which   he  has  made  default,  and  has  refused   or  neglected,  or  refuses  or 
Bc^ts  to  pay  the  same,  and  in  any  such  case  the  court  shall  have  the  same  power 
qI  imprisonment  as  a  County  Court  would  for  the  time  being  have  under  the  Debtors 
Act,  1869,  for  default  of  payment  if  such  debt  had  been  recovered  in  that  court,  but 
shtD  not  have  any  greater  power. 

Prod  of  the  means  of  the  person  making  default  may  be  given  in  such 
manoer  as  the  court  to  whom  application  is  made  for  the  commitment  to  prison 
thiaks  jnst,  and  for  the  purposes  of  such  proof  the  person  making  default  and  any 
vitDssaesi  may  be  summoned  and  examined  on  oath  according  to  the  rules  for  the 
time  being  in  force  under  this  Act  in  relation  to  the  summoning  and  examination  of 
vitneises,  or  if  no  such  rules  are  in  force,  to  the  rules  for  the  like  purpose  made  in 
pinaince  of  the  Employers  and  Workmen  Act,  1875. 

J.  W,  Leslie  showed  canse  on  behalf  of  the  gaardians  against 
the  rale. — ^The  point  raised  here  is  that  this  is  only  a  civil  debt 
within  the  meaning  of  the  Summary  Jurisdiction  Act^  1879. 
The  foundation  of  the  jurisdiction  to  make  any  order  at  all  is 
43  Eliz.  c.  2y  which  imposes  upon  sons  the  duty  of  contributing 
to  the  maintenance  of  their  fathers,  if  the  father  was  unable  to 
maintain  himself.  The  fine  was  20^.  a  month  until  the  order 
was  complied  with.  That  was  carried  on  through  subsequent 
Acts  including  the  Act  of  1834  (4  4  5  Will.  4,  c.  76)  which 
speaks  of  penalties  and  forfeiture.  That  is  repealed  by  the  Poor 
Law  Amendment  Act,  1868  (31  &  32  Vict.  c.  122)  and  by 
sect.  36,  so  much  of  the  Act  of  Elizabeth,  and  of  the  Act  of 
Geo.  3,  and  the  Poor  Law  Act  of  1834,  as  prescribes  the  penalty 
for  disobedience  is  repealed.  It  is  provided  by  that  section  that 
orders  of  this  character  shall  be  enforced  in  the  manner  pre- 
scribed by  11  &  12  Vict.  c.  48,  for  enforcing  the  orders  of 
justices.  So  matters  stood  in  1868  down  to  1879.  Under 
Jems'  Act  (11  &  12  Vict.  c.  43)  there  were  two  ways  of  pro- 
ceeding, first,  by  information  for  criminal  ofiences  or  for  charges 
that  would  end  in  conviction  ;  and  secondly,  by  way  of  complaint 
where  the  result  of  the  proceedings  would  be  an  order  to  pay 
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Be  Gborob   money.     Under  that  Act,  if  the  order  was  disobeyed,  the  justices 
Gamble,      could  have  made  an  order  committing  to  prison  after  warrant  of 
1898.        distress  and   no   goods   found.     He  referred  to  the  Sammary 
^ — '        Jurisdiction  Act,  1879   (42  &  43   Vict.  c.  49),  ss.  6    and  35. 
JiuHee  of  the  There  are  two  decisions  which  he  admitted  were  against  him.    The 
Jw^i^ien  ^^st  was  Beg.  V.  Paget  (45  L.  T.  Rep.  794 ;  8  Q.  B.  Div.  15),  where 
-Non-      it  was  laid  down  that  the  penalty  imposed  by  sect.  103   of  the 
eompUanee    Railways  Glauses  Consolidation  Act  for  travelling  in  a  railway 
Mneewrder^  Carriage  without  having  paid  the  fare,  with  intent  to  avoid  pay- 
Imprieon-     ment  thereof,  was  not  ^^  a  sum  of  money  claimed  to  be  dae  and 
*»*^*—      recoverable  on  complaint  to  a  court  of  summary  jurisdiction  " 
-•Jlf.vtl^wv.  within  the  meanin&:  of  sect.  6  of  the  Summary  Jurisdiction  Act, 
means  —     1879,  and  was  not  subject  to  the  procedure  for  the  recovery  of 
Habeas      civil  debts  in  a  court  of  summary  jurisdiction   prescribed  by 
oorpna—     ^^^^^  35  ^f  ^j^q  same  Act.     The  reason  that  it  was  not  a  civil 
JurUdietion   ^^iht  was  because  it  was  in  the  nature  of  a  penalty  and    the 
Act,  1879--    subject  of  conviction,  and  if  of  conviction  of  imprisonment  upon 
^\f^I^oi  default.     Field,  J.  draws  the  distinction  running  throug'h   the 
e.49,w.6,35.  gummary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43)  between 
informations  which  result  in  conviction,  and  complaints   which 
result  in  an  order  to  pay.     The  other  case  was  that  of  Beg.  v. 
Kerswill  (71  L.  T.  Rep.  574;  (1895)  1  Q.  B.  1).     In  that  case 
the    defendant  had  been    convicted    on    information    for   non- 
payment of  a  cab-fare.      This  was  an  order  to  pay,  and  held  not 
to  be  a  proper  subject  for  an  order  for  imprisonment.     The  case 
was    grounded    upon    an    information    and    not  a    complaint. 
Mathew,  J.  said :    ''  I  am  of  opinion  that  this  rule  should  be 
made  absolute.     The  discussion  to-day  has  been  for  the  most 
part  academical,  because  the  money  ordered  by  the  justices  has 
been  paid.     •     .     .      The  order  complained  of  is  in  form  quasi 
criminal.      The  applicant  was  summoned  for  non-payment  of  a 
cab  fare.      He  did  not  appear,  but  sent  the  amount  of  the  fare. 
The  justices  ordered  him  to  pay  a  certain  sum  for  costs^  and 
their  order  subjected  him  to  imprisonment  in  default  of  distress, 
in  case  of  non-payment.     He  paid  the  costs  and  now  protests 
against  the  form,  of  the  order.'^     The  learned  judge  then  said 
with  regard  to  sect.  6  of  the  Summary  Jurisdiction  Act,  1879, 
''  The  words  '  where  a  sum  of  money   claimed  to   be   due  is 
recoverable,  &c.*  are  a  description  of  the  case  here ;  they  are 
clearly  applicable  to  it  and  the  debt  in  question.     The  words 
'  and  not  on  information '  need  not  be  acted  upon  because^  as 
has  been  pointed  out^  the  Railways  Clauses  Consolidation  Act, 
1845  did  not  require  an  information.     I  think,  although  it  is  not 
necessary  to  decide  the  point,  that  these  words  are  intended  to 
exclude  cases  where  an  information  is  either  required  by  statute 
or  is  the  only  mode  of  commencing  the  proceedings.    They  seem 
to  me  to  apply  in  cases  where  an  information  is  indispensable." 
These  words  are  obiter  dicta,  but  if  not  so  would  decide  the  case. 
The  Attomey-Qeneral  (Sir  R.  Webster,  Q.O.)  and  Sutton  for 
the  Crown. 
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Wills,  J. — I  entertain  no  doubt  that  tliis  rale  must  be  made  abso-    B«  Giobob 
Inte.  The  Court  is  certainly  much  indebted  to  Mr.  Leslie  for  having      ^^^'°'*- 
bronght  the  point  before  them  so  clearly  and  with  such  candour.        igeg. 

In  fact,  my  judgment  can  be  but  very  little  more  than  to  repeat        

what  he  and  the  Attorney-General  have  so  very  fairly  stated.     I  ^^^'*^  ^f  *^ 
8imply  do  this  to  lay  it  down  as  a  satisfactory  guide  for  the  j^sdietion 
fature.     It  appears  that  down  to  1868,  where  a  person  neglected      —^on- 
to perform  the  duty  imposed  upon  him  by  law  of  supporting  his  J^^^ 
parent,  he  was  liable  to  a  penalty,  and  a  penalty  in  its  very  ^^j^^^^^J. 
nature  implies  that  something  criminal  has  been  done,  and  the    imprUon- 
failure  to  do  that  which  involves  the  liability  to  the  penalty  is      «wn<— 
treated  by  the  statute  as  a  crime.     Accordingly,  people  were  sent  inav^tuU 
to  priaon,  and  rightly  sent  to  prison,  when  the  circumstances  had     means— 
arisen  which  gave  rise  to  the  jurisdiction.     Then,  in  1868,  it      Habeas 
^eems  that  the  penalties  were  all  repealed,  and  the  matter  was     ^^'P'**"' 
then  left  in  this  way,  that  when  a  complaint  of  this  kind  was  to  jurisdietwn 
be  dealt  with,  or  a  proceeding  of  this  kind  I  will  say,  because  I   Act,  1879-- 
do  not  wish  to  establish  it  as  a  complaint  or  an  information,  I  ^^^  ^^  ^^' 
will  use  a  nentral  term — a  proceeding  of  this  kind  was  to  be  '     *    *  * 
treated  as  if  it  took  its  rise  under  Jervis  s  Act.     Now,  Jervis's  Act 
applies  both  to  informations  properly  so  called,  which  means  the 
procedure  to  bring  before  a  Court  a  person  who  has  committed  a 
crime,  and  complaint,  which  means  the  procedure  appropriate  to 
bringing  before  the  Court  a  person  who  has  failed  to  perform 
some  civil  obligation.     As  far  as  the  mere  language  used  in  the 
Act  of  1868  was  concerned,  it  left  it  a  matter  of  uncertainty 
under  which  category  the  matter  should  be  treated — whether  as 
sabject  to  the  information  or  subject  to  the  complaint.    Even  so, 
it  seems  to  me  that  the  moment  that  the  penalties  were  gone 
there  was  nothing  further  to  stamp  the  failure  to  make  the  pay- 
ment with  the  character  of  a  crime.     It  was  the  artificial  attach- 
ment of  a  penalty  to  it  that  gave  it  the  character  of  a  crime.     If 
the  legislation  had  stood  there  I  should  have  been  of  the  same 
opinion  that  I  am  in  regard  to  the  facts  of  this  case.     Then  the 
later  Summary  Jurisdiction  Act  seems  to  me  to  put  that  beyond 
aD  doubt,  because  it  says  that  the  matters  which  depend  upon 
complaint  and  not  upon  information  should  be  treated  merely  as 
civil  matters,  and  that  there  should  be  no  liability  to  imprison- 
ment unless  it  was  shown  that  the  person  has  the  means,  and 
contumadonsly  refuses  to  pay  what  he  ought  to  pay.     What 
construction  should  be  put  upon  those  words  came  incidentally 
before  the  Court  in  the  case  to  which  Mr.  Leslie  has  referred, 
and,  although  it  was  not  necessary  for  the  decision  of  the  case, 
my  learned  brothers  Mathew  and  Charles  expressed  the  opinion 
— ^which  I  am  putting  in  other  words — that  where  the  Act  speaks 
of  procedure  beginning  with  complaint  and  not  by  information, 
it  means  procedare  which  naturally  and  properly  begins  with 
complaint  and  not  with  information;  but   the   mere   fact  that 
information  and  not  complaint  was  used  cannot  make  any  differ- 
ence when  yon  come  to  consider  what  was  the  substance  of  the 
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Be  Gbomb  tilings  as  has  been  pointed  oat  not  long  ago  in  other  cases  whicli 

Gamble,     j^ave  been  cited.     Either  information  or  complaint   is   a  mere 

1898.        process  for  bringing  the  party  before  the  Court  which  has  juris- 

—         diction.     It  has  always  been  held  with  regard  to  a  summons   of 

Justice  of  the  ^]^q  q^q  g^j^  qp  another  before  a  magistrate  that,  when  you  have 

Ju'^iction  ^^^®  S^^  ^^®  party  there,  you  may  change  the  character  of  the 
-Non-      complaint  made  against  him  as  much  as  you  like,  always  subject 
compliance    ^q  t^i^^  that  if  by  the  change  the  man  is  put  to  any  inconvenience 
nance^dw^  or  is  not  ready  for  his  defence,  or  anything  of  that  kind,  then 
Invprieon-    there  must  be  an  adjournment  in  order  to  gi7e  him  the  oppor- 
ment—      tunity  which  he  should  have  to  make  the  defence  he  would  have 
Absence  of^^  (Jo^e  if  the  Complaint  was  in  proper  order  in  the  first  instance.    I 
*^m«on»—      have  no  doubt  that  if  a  man  is  summoned  for  night  poaching 
Habeas       there  is  nothing  to  prevent  the  magistrate  from  turning  that  into 
ooppuB—      j^  charge  of  malicious  trespass,  with  this  qualification — which  I 
jurM^^n   hope  will  never  be  forgotten,  and  which  I  wish  to  emphasise 
Act,  1879—   rather  than  qualify  in  any  way — that  such  things  must  not  be 
42  ^43  Vict.  dQxie  so  as  to  take  a  man  by  surprise  or  put  him  to  a  disadvan- 
^'     '  **'   *    '  tage ;  and,  if  an  adjournment  becomes  necessary,  it  should  bo 
granted.     When  you  once  have  a  man  before  the  magistrates, 
you  may  prefer  any  charge  which  arises  with  any  set  of  circum- 
stances which  will  support  the  charge.     Therefore  there  is  no 
mystery,  there  is  no  magic  in  the  fact  that  the  proceedings  in  the 
particular  case  are  begun  de  facto  either  by  information  or  com- 
plaint.    Tou  must  look  at  the  substance.    Now,  the  substance  of 
the  matter  seems  to  be  that  which  yon  would  expect,  looking  to 
the  current  of  modem  legislation  on  such  subjects,  namely,  that 
no  man  is  to  be  sent  to  prison  merely  for  poverty  and  inability  to 
pay  a  sum  of  money  which  he  is  liable  to  pay,  except,  I  am  sorry 
to  say,  in  regard  to  some  Grown  matters,  where  it  is  still  not  only 
exercisable  but  exercised ;  but  with  regard  to  all  other  matters 
the  theory  of  legislation  is  that  no  person  must  be  sent  to  prison 
for  poverty ;  and  that,  if  he  fails  to  perform  the  civil  obligation 
of  paying  a  sum  of  money  which  he  has  been  ordered  to  pay,  he 
shall  not  go  to  prison  unless  it  is  shown  that  he  had  means  to 
pay  and  did  not  pay.     In  the  present  case  it  is  obvious  from  the 
conviction  that  that  inquiry  was  not  entered  upon.     Therefore, 
the  whole  result  of  the  matter  was  that  this  man  was  sent  to 
prison  under  circumstances  which  involved  necessarily  no  more 
serious  imputation  than  that  he  was  extremely  poor.     Under  the 
circumstances,  it  seems  to  me  that  the  conviction  cannot  be  sup- 
ported, and  that  this  rule  must  be  made  absolute. 

Broce,  J. — I  am  of  the  same  opinion.  I  think  that  there  was 
no  jurisdiction  to  send  the  man  to  prison  unless  the  justices  were 
satisfied  he  had  means  to  pay  and  refused  to  pay.  That  inquiry 
was  not  made,  and  the  rule  therefore  should  be  made  absolute. 

Rule  absolute. 
Solicitors  for  the  guardians.  Foyer  and  Hordem,  for  George 
Powell,  TJpton-on-Severn. 

Solicitor  for  the  Grown,  The  Solicitor  to  the  ^Treasury. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  Jan,  16,  1899. 
(Before  Lawrance  and  Channell,  JJ.) 

Brooks  and  anotheb  (apps.)  v.  Hamltn  and  others  (reaps.),  (a) 

Justice  of  the  peace  —  Jurisdiction  —  Claim  of  right — Wilful 
damage  to  property — '^  Fair  and  reasonable  supposition '^  of 
right — ^Bona  fides  —  Jurisdiction  of  justices — The  Malicious 
Damage  Act,  1861  (24  8f  25  VicL  c.  97),  «.  52. 

By  sect,  52  of  the  Malicious  Damage  Act,  1861  ^^  whosoever  shall 
wilfully  or  maliciously  commit  any  damage,  injury,  or  spoil  to 
or  upon  any  real  or  personal  property  whatever,  either  of  a 
public  or  private  nature,'^  may  be  convicted  before  a  justice  of 
the  peace,  and  imprisoned  and  fined,  "  provided  that  nothing 
herein  contained  shall  extend  to  any  ca^e  where  the  party  acted 
under  a  fair  and  reasonable  supposition  that  he  had  a  right  to 
do  the  act  complained  of/^  8fc. 

The  appellants  pulled  down  a  hedge  bounding  Femworthy  Down, 
tohich  tea*  held  in  u/ndii)ided  shares  by  the  respondents.  They 
had  done  so  on  several  previous  occasions.  Both  of  them  lived 
in  houses  near  the  Down,  and  under  leases  granted  by  the 
predecessors  of  one  of  the  respondents.  They  had  committed 
the  acts  complained  of  in  pursuance  of  a  supposed  right  of 
pasture  on  the  Down  which  they  contended  was  a  common,  and, 
although  for  m,any  years  they  had  attempted  to  cari'y  out  their 
supposed  rights,  they  had  always  been  disputed.  There  was 
no  mention  in  any  of  the  leases  of  any  grant. 

The  justices  were  of  opinion  that  the  rights  that  they  claimed 
could  not  exist  in  law,  and  that  their  jurisdiction  was  not 
ousted,  and  they  convicted  the  appellants. 

Held,  that  the  conviction  was  right,  as  there  was  no  fair  and 
reasonable  claim  of  right. 

White  V.  Feast  (26  L.  T.  Rep.  611)  followed. 

pASE  stated. 

The  appellants  were  charged  on  an  information  under  sect  52 
of  24  &  25  Vict.  c.  97  with  maliciously  and  unlawfully  comitting 
damage  and  injury  to  real  property,  to  wit,  a  hedge  or  fence 
beloDging  to  the  respondents. 

Evideoce  was  given  that  the  piece  of  hedge  which  the  appel- 
lants were  charged  with  pulling  down  extends  from  the  comer  of 
Blackabroom   to  Battishill    Comer;  and  further  evidence   was 

(a)  Reported  by  W.  ds  B.  Hbbwrt,  Esq.,  Barri8ter-at.Law. 
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BiooKB  AND  given  that  the  hedge  in  dispate  was  originally  built  nearly  forty 

▲voTHKB     years  ago  by  one  Philip  Brooks^  who  was  then  the  tenant  of 

Hamltn  axd  E^ernworthy  Farm,  the  property  of  the  predecessors  in  title  of 

oTBus.      the  respondents,  he  having  repaired  an  ancient  dole  or  bank  on 

^TTT        the  same  line  and  erected  two  gates  therein — one  at  Blackabroom 

'       Comer,  and  the  other  at  Battishill  Corner — to  give  access  to  the 

Jtutiee  of  ths  highway  above  and  to  the    other  part  of    Fernworthy  Down, 

Pf*J«"~      lying  on  the  other  side  of  the  road,  the  whole  or  part  of  which 

^^^aimc/   down  lying  on  the  eastern  side  of  the  road  being  locally  known 

right—Wilful  as  Veal  or  Yale  Down.     The  gates  were  frequently  locked. 

damage  to        Femworthy  Down  is  held  in  undivided  shares  by  the  respon- 

property—    ^qjj^^ 

Fair  and        The  fence  gradually  wore  down,  and  about  four  years  ago  was 
reoionahls    rebuilt  by  the  tenant  of  the  respondent  Michael  Davey.     It  w^as 
•^PP^'J'^J^'—  pulled  down  the  same  night  by  the  appellants  without  the  know- 
Damage*  Act,  ledge  of  the  respondents. 

1861—24^25  One  day  in  the  early  part  of  December  last,  one  John  Lintern 
^^  K^^^*  (^  tenant  of  the  respondent  Davey)  with  others  commenced  to 
re-erect  the  hedge,  and  continued  doing  so  for  three  days,  but 
each  day  the  work  was  pulled  down  by  the  appellants.  An 
interval  then  occurred  for  three  days,  and  on  the  fourth  day  the 
workmen  referred  to  again  commenced  the  work,  and  the  appel- 
lants persisted  in  pulling  same  down  as  it  was  built,  they  inform- 
ing Lintern  that  they  claimed  to  have  a  right  to  graze  their 
cattle  on  the  land. 

On  a  piece  of  the  Fernworthy  Down,  east  of  the  Highway 
at  its  extreme  eastern  end,  known  as  Nodden  Gate,  is  a  wall 
called  the  King's  Wall,  which  is  the  boundary  between  Bride- 
stowe  and  Lidford,  and  on  the  south  side  is  the  Old  Park  Horse- 
road,  east  of  which  the  commons  of  Dartmoor  lie.  The  owner- 
ship of  Fernworthy  Down  was  not  disputed  nor  admitted  by  the 
appellants,  but  Richard  Davey  stated  in  cross-examination  he 
had  brought  this  action  to  find  out  if  the  appellants  had  any  right 
there. 

It  was  proved  that  ponies  belonging  to  Thomas  Brooks,  the 
husband  of  the  appellant  Susan  Brooks,  were  in  the  habit  of 
pasturing  on  Fernworthy  Down. 

Evidence  was  given  by  the  respondents  that  a  drift  had  been 
made  thereon  by  Michael  Davey,  from  ten  or  twelve  years  ago, 
when  ponies  marked  '*  T.  B.''  had  been  impounded  on  the  Middle 
Fernworthy  Down,  but  the  next  morning  they  were  missing,  and 
also  that  shortly  afberwards  the  now  deceased  husband  of  the 
appellant  Jane  Stanbury  had  applied  to  rent  the  right  of  pastur- 
ing on  Fernworthy  Down,  which  the  respondent  Davey  had 
declined  to  grant. 

Evidence  was  also  given  by  the  appellants  that  they  had  for 
over  thirty  years  past  depastured  their  cattle  and  ponies  on  the 
down,  although  their  claim  to  do  so  had  been  challenged  by  their 
cattle  being  at  times  driven  off. 

Both  the  appellants  lived  in  houses  which  were  near  the  down 
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and  nnder  lease^  as  regards  the  hasband  of  the  appellant  Brooks^  Brooks  and 
for  the  residue  of  or  term  of  sixty  years  from  Lady  day  1884,     ^wothier 
granted  by  the  predecessors  in  title  of  the  respondent  F.  O.  S.  hamltit  and 
Hamlyo,  and  as  regards  the  appellant  Stanbury,  on  a  lease  for      othbbs. 
lives  granted  on  the   29th   day   of  May,  1830  by  another  pre-        J^ 
decessor  in  title  of  F.  0.  8.  Hamlyn.  .' 

The  appellants'  solicitor  objected  to  the  prodnction  of  these  JuHice  of  the 
leases,  which  objections  were  overruled*  ^^Jt- 

Evidence  was  adduced  that  Thomas  Brooks,  the  husband  of  .^cLitn^ 
the  appellant  Susan  Brooks,  lived  as  tenant  of  the  father  of  the  right— Wilful 
respondent  Richard  Ash  in  another  cottage  near  Brooks'  present  d«»MV«  *o 
residence,  and  occupied  therewith  a  field,  part  of  Battishill  Farm  ^^^^j^ 
at  rents  of  3Z.  and  41,  respectively,  which  latter  included  Ash's  Fair  and 
rights  on  Femworthy  East  and  above  the  railway  on  both  sides  reasonahU 
ofthe  road  to  Nodden  Gate.  liaU^" 

The  respondent  Richard  Ash  produced  a  note  book  in  which  Damages  Act, 
his  (the  respondent's)  sister,  since  deceased,  had  made  the  1861— 244*25 
following  entry  in  his  presence :  ^****52  ^^' 

Mr.  ThomAS  Brook,  Newlake  Farm,  Bridestowe,  settled  his  rent  up  to  the  25th  day 
of  ICareh,  1886  and  incloeed  field  at  31.  per  anniiiu,  part  of  Veal  Down  and  part  of 
Fermrorthy  Down,  above  side  of  railway  at  4{.  per  annum. 

The  witness  stated  that  he  saw  the  money  paid  on  that 
occasion,  but  admitted  that  there  had  been  no  other  payment  in 
respect  of  it,  although  the  same  was  demanded  by  Richard  Ash. 
Witness  further  deposed  that  in  answer  to  a  demand  made  by 
him  on  Thomas  Brooks,  he  said  he  should  not  pay  any  more 
rent  for  the  higher  part  of  Femworthy  Down  unless  the  appel- 
lant Stanbury's  cattle  were  kept  away.  Mrs.  Stanbury  refused 
to  take  them  away. 

Subsequent  to  this  Thomas  Brooks  declined  to  pay  any  more 
rent,  but  promised  to  help  respondent  Richard  Ash  with  his 
labour  in  harvest  and  look  after  his  cattle,  which  he  did  down 
to  1896. 

Evidence  was  also  given  on  behalf  of  the  respondents  that  the 
cattle  of  Brooks'  father,  John  Brooks,  found  on  the  down  had 
been  driven  oflF  to  Dartmoor  by  the  owners  of  Femworthy  Down, 
and  the  same  witness  deposed  as  to  an  arrangement  being  made 
for  payment  by  John  Brooks  of  30«.  a  year  for  grazing  cattle  on 
Femworthy  Down,  which  was  continued  bv  Thomas  Brooks,  and 
that  the  same  had  been  paid  thirty-two  years  ago  in  his  presence, 
bnt  the  same  witness  remembered  that  at  Lidford  Farm  about 
fourteen  years  ago  Thomas  Brooks  had  declined  to  pay  any 
more. 

Evidence  as  to  the  original  building  of  the  hedge  and  placing 
of  gates  and  posts  was  given  by  the  respondents,  and  that  New- 
lake  Farm  taken  by  Brooks  was  never  part  of  Femworthy  Down, 
and  that  the  down  ended  at  the  road. 

On  the  part  of  the  appellants  it  was  contended  that  they  acted 
under  a  &ir  and  reasonable  supposition  that  they  had  the  right 
to  do  the  acts  complained  of,  and  evidence  was  adduced  by  the 
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Bboou  ahd  appellant^  Susan  Brooks^  that  the  laod  in  dispute  had  always 

▲ifOTBBB      been  a  common^  that  she  had  always  gone  to  a  spring  of  water 

Haxltn  and  there  in  summer  time  for  water ;  that  for  a  great  number  of 

oTHns.       years  she^  her  husbaud^  and  his  father  before  him,  had  grazed 

rrrr         their  cattle  there  aud  had  never  paid  rent  or  been  asked  for  any; 

'        that  she  and  the  other  appellant  pulled  down  the  hedge  about 

Juttice  of  the  four  years  ago,  as  it  was  being  erected,  to  support  their  rights  of 
J  ^^d^V      pasturage  which  they  had  always  claimed  existed  over  the  land  in 
--Claim  of  dispute  and  still  believed  did  actually  exist,  and  that  she   told 
right^Wilful  respondents'  agents  at  that  time  that  she  would  not  allow  the 
damm^e  to    hedge  to  be  built  there,  as  that  would  deprive  her  of  her  rights. 
R)M*flde8—       ^^  cross-examinatiou  she  deposed  that  many  years  since  she 
Fair  and     Hved  in  another  leasehold  house,  for  which  they  also  claimed  a 
reasonable    right  on  Fernworthy  Down,  and  that  she  removed  to  her  present 
^3^lieio^u~^  abode  in  1897  and   supposed  she  claimed  the  right  in  respect 
Damages  Act,  thereof,  the  lease  of  the  other  having  expired,  and  that  others 
1861— 244-25  besides  her  had  grazed  their  cattle  there.     She  remembers  about 
^*^*52^^'    two  years  ago  having  received  a  communication  from  Messrs. 
Ford,  solicitors  for  the  late  Mr.  Hamlyn,  father  of  one  of  the 
respondents,  F.  G.  S.  Hamlyn,  to  the  effect  that  her  cattle  would 
be  impounded  if  not  cleared  off  by  the  following  Monday  at 
twelve  o^clock,  and  that  on  receipt  of  such  message  she  and  her 
family  on  the  morning  of  the  Monday  in  question  turned  their 
cattle  on  the  down,  and  that  none  of  such  cattle  were  impounded 
as  threatened  in  the  communication  so  received. 

The  appellant,  Jane  Stanbnry,  admitted  knocking  down  the 
hedge,  on  the  ground  that  it  was  part  of  the  commons  of  Dart- 
moor, and  that  she  herself  could  remember  having  pastured  her 
cattle  there  for  over  thirty-four  years,  and  that  her  mother  had 
also  grazed  her  cattle  there,  and  she  claimed  to  have  a  right  of 
pasture  thereon.  She  further  admitted  having  pulled  down  the 
hedge  on  the  8th  day  of  Dec.  last  as  it  was  being  erected,  telling 
the  respondents^  agents  she  had  a  right  there  and  should  tear  it 
down  again ;  and,  further,  that  she  would  not  have  knocked  it 
down  unless  she  believed  they  really  had  that  right;  further, 
that  she  had  fetched  water  from  the  place  in  question  for  a  like 
number  of  years.  On  cross-examination  she  deposed  that  she 
claimed  the  right  as  a  leaseholder  of  the  cottage. 

Further  evidence  was  adduced  by  the  appellants  to  show  that 
grazing  rights  had  been  exercised  for  a  quarter  of  a  century  by 
many  persons — that  ferns  for  bedding  cattle  had  been  taken 
from  the  down  fifty  years  ago  ;  but  one  of  the  witnesses  admitted 
that  the  down  was  separated  from  Dartmoor  by  the  King's 
Wall. 

Evidence  was  also  adduced  on  behalf  of  the  appellants  by  one 
George  Lavis,  who  was  sixty-eight  years  of  age,  to  the  effect  that 
he  had  been  acquainted  with  Vale  and  Fernworthy  for  up  to 
eight  years  since,  and  that  the  down  was  known  as  Yale  Down 
and  not  Fernworthy  Down,  and  that  he  himself  considered  that 
he  had  the  right  to  put  cattle  on  the  land  sought  to  be  enclosed, 
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and  had  exercised  that  right ;  and,   further,   had   never  been  Bboom  and 
applied  to  for  rent  in  respect  thereof.     That,  on  one  occasion,  on     ^''^^^■« 
missing  his  cattle  from  the  ground  in  question,  he  made  inquiries  Hamltn  and 
and  ascertained  that  they  had  been  impounded  by  Michael  Davey,      othibs. 
one  of  the  present  respondents,  who  claimed  la.  6(2.  poundage        ^^^ 

which  he  paid,  but  did  not  kuow  where  the  cattle  had  been  taken         I 

from.  JuaUc4  of  the 

It  was  contended  on  the  part  of  the  respondents  that  a  profit    t^^?T  ^ 
d  prendre  in  alieno  solo  could  not  be  claimed  by  custom  nor  by   ^ciaim  of 
prescription  by  occupiers,  nor  a  common  in  gross  unless  under  right— Wilful 
an  express  grant  to  parties  capable  of  taking  a  grant,  which    <^'»*<*i?^  *^ 
merely  occupiers  could  not  do,  it  having  been  shown  that  the  BOTS^fidea— 
appellants  were  only  leaseholders  under  one  of  the  respondents,     Fair  and 
and  that  the  claims  they  set  up  could  not  exist  in  law.  reaaonable^ 

It  was  contended  on  the  part  of  the  appellants  that,  in  the  face  "*^,^j£cJ^ 
of  the  evidence  of  the  respondents,  that  the  action  was  brought  Damages  Act, 
to  find  out  whether  the  appellants  had  any  right  over  Fern  worthy  1861— 244*25 
Down,  aod  as  the  appellants  had,  in  destroying  the  fence,  acted        ,52 
ander  a  bond  fide  belief  that  they  were  exercising  their  lawful 
rights,  whiuh  rights  were,  either  that  they  had  a  right  of  common 
or  had  gained  such  a  right  by  prescription  under  the  prescrip- 
tion Act,  the  justices  should  have  declined  to  proceed  with  the 
hearing. 

That  such  a  claim  was  neither  unreasonable  nor  impossible  in 
law,  and  that  it  was  the  claim  of  right  and  not  the  right  itself 
which  the  justices  had  to  consider,  and  that,  if  that  right 
appeared  to  be  a  bond  fide  and  reasonable  one,  whether  it  actually 
tzisted  or  not,  the  jurisdiction  of  the  justices  was  ousted,  quoting 
in  support  of  such  contention  the  case  of  Smith  v.  Baring  (72 
LT.  Rep.  495). 

The  justices  were  of  opinion  that  the  defendants  were  mistaken 
in  their  action,  as  the  rights  they  claimed  could  not  exist  in  law, 
and  convicted  the  appellants. 

The  questions  of  law  arising  for  the  opinion  of  the  Court  were  : 
(a)  Whether  the  claim  of  the  appellants  was  a  bond  fide  and 
reasonable  one,  and  one  that  was  not  absurd  or  impossible  in 
point  of  law ;  (6)  whether  the  justices  were  estopped  from  inquiry 
into  the  merits  of  the  case ;  (c)  whether  the  jurisdiction  of  the 
justices  was  ousted. 

Lawrence  (Duke,  Q.C.  with  him)  for  the  appellants. 

Bodilly  (Foote,  Q.C.  with  him)  for  the  respondents. 

Lawsence,  J. — I  think  that  the  magistrates  were  quite  right. 
This  is  not  a  question  of  bond  fide  rights  at  all,  but  the  question 
is  whether  the  claim  was  fair  and  reasonable  ?  I  think  that 
White  V.  Feast  (26  L.  T.  Rep.  611)  is  a  case  in  point,  where  the 
conviction  was  upheld.  Now,  could  there  be  here  a  fair  and 
reasonable  claim  of  right  ?  It  is  clearly  impossible.  They  could 
not  claim  as  against  their  landlord.  For  myself,  I  do  not  think 
that  there  was  even  a  bond  fide  claim  of  right. 

Cbanvell,  J.-:— I  agree,  and  I  also  think  that  if  the  case  were 
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Bbooxi  AMD  not  even  broaght  ander  the  special  proviso  in  the  Act,  yet  the 

▲MOTHBR     jurisdiction  of  the  magistrates  would  not  have  been  ousted,  but 

Hamltv  and  ^  ^^  ^B  brought  under  the  proviso^  a  fortiori  their  jurisdiction   is 

oraiRs.      not  ousted,  because  not  only  a  bond  fide  claim  but  a  reasonable 

1899        ^^^  mnst  be  shown.     All  the  claimants  were  the  tenants  of  the 

^'       respondents,  who  owned  the  land  over  which  the  right   Tvas 

Juttice  of  the  claimed.     Therefore,  they  could  have  no  right  by  prescription 

JPf^f":      against  the  landlord,  but  only  by  the  terms  of  their  leases,  which 

^ClaLn^  give  no  such  rights.     No  such  rights  are  given  at  all  by  the 

right— Wilful  terms  of  the  tenancy.    A  claim  outside  those  is  clearly   im- 

damage  to     possible. 

aZfldll^  Appeal  dismissed. 

Fair  and        Solicitors  for  the  appellants.  Law  and  Worssam,  for  Bond  and 

reammabU    Pearce,  Plymouth. 
'^oMeiaut^      Solicitors  for  the  respondents,  Field,  Roscoe,  and  Co.,  for  Peter 
Damagei  Act,  and  Son,  Launceston. 

1861—24  4-  25 

Viet.  e.  97, 

s.  52. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Jan.  23,  1899. 

(Before  Lawbancb  and  Chankbll,  JJ.) 

Edwards  (app.)  v.  Puenell  (resp.).  (a) 

Weights  and  measures — Coal — 8ale  of — Ticket — Coal  weighed  at 
purchasers'  on  delivery  —  Weights  and  Measures  Act  1889 
(52  4-  58  Vict.  21,  c.  21),  s.  21  (1),  (2). 

By  the  Weights  and  Measures  Ads  1889  (52  ^  58  Vict.  c.  21), 
*.  21  (1)  it  is  provided  that :  "  Where  any  quantity  of  coal 
exceeding  two  hundredweight  is  delivered  by  means  of  any 
vehicle  to  a  purchaser,  the  seller  of  the  coal  shall  therewith 
deliver,  or  cause  to  be  delivered,  or  to  be  sent  by  post  or  other- 
wise, to  the  pu/rchaser  or  his  servant,  before  any  part  of  the 
coal  is  unloaded,  a  ticket  or  note  according  to  the  form  in  the 
third  schedule  to  this  Act,  or  according  to  a  form  to  the  like 
effect.'' 

The  respondents  used  to  supply  the  D.  C.  asylum  with  coal,  who 
had  a  weighbridge  upon  which  all  goods  supplied  to  them  had 
to  be  weighed. 

The  respondents  sent  to  the  a^lum  more  than  2cwt.  of  coal  in 

(a)  Reported  by  W.  dk  B.  Hbkbrrt,  Esq.,  Bam8ter*at-Law. 
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bulk  in  a  vehicle,  and  their  carter  woe  provided  with  a  ticket     Edwahds 
in  a  booh  in  the  form  in  the  schedule  to  the  Act,  vnth  the  exeep-     pnJjL- 

Hon  that  the  weights  were  left  in  blank,  

The  asylum  storekeeper  weighed  the  coal  on  arrival,  and  filled  in,        1899. 
at  the  request  of  the  carter,  the  weights  of  the  coal  and  vehicle,        rZT'  ^ 
the  tare  weight  of  the  vehicle,  and  the  net  weight  of  the  coal.  Measwes^AcL 
The  carter  then  tore  out  the  ticket,  and  handed  it  to  the  store-  1889— Coal-^ 
keeper.  Sale—  Weigh- 

Delivery  of  the  coal  was  not  accepted,  rbor  was  any  part  thereof  ^l^^ 
unloaded,  until  the  ticket  had  been  filled  in  and  delivered  to  the      Ticket-— 

storekeeper.  Weight  filUd 

The  magistrates  were  of  opinion  that  no  offence  had  been  com-    deUvwy— 

milted  under  sect.  21   (I)  of  the  Weights  and  Measures  Act,  $2^  S3  Vict. 

1889.  e.  21,  f.  21 

Eeld,  thai  the  magistrates  were  right.  ^^*  ^^' 

pASB  stated. 

An  inrormation  ^as  preferred  by  the  appellant  against  the 
respondents  nnder  The  Weights  and  Measures  Act^  188§  (52  &  53 
Vict.  c.  21),  8.  21  (1),  (2),  that  they,  on  the  14th  Jnne,  1898, 
at  Extninster,  in  the  county  of  Devon,  being  the  sellers  of  a 
certain  quantity  of  coal  exceeding  2cwt.  (such  coal  being 
delivered  by  means  of  a  vehicle'  to  a  purchaser)  did  not  deliver  or 
caose  to  be  delivered  or  sent  by  post  or  otherwise  to  the  pur- 
chaser or  his  servant  before  any  part  of  such  coal  was  unloaded, 
a  ticket  or  note  according  to  the  form  in  the  third  schedule  to  the 
Act,  or  according  to  a  form  to  the  like  effect. 

The  respondents  are  coal  merchants  carrying  on  business  at 
Kxeter,  and  are  in  the  habit  of  supplying  coal  to  the  Devon 
Coanty  Asylum  at  Exminster,  hereinafter  called  the  purchasers. 
The  committee  of  the  asylum,  who  are  members  of  and  appointed 
by  the  county  council,  have  a  duly  stamped  and  certified 
weighing  instrument,  viz.,  a  weighbridge,  on  their  premises, 
and  require  all  goods  supplied  to  the  asylum  to  be  weighed  on 
this  weighbridge,  and  the  weight  there  ascertained  before 
delivery  is  accepted  by  them. 

On  the  14th  day  of  July,  1898,  the  respondents,  at  the  request 
of  the  purchasers,  sent  more  than  2cwt.  of  coal,  viz.,  1  ton  3qrs., 
in  balk  in  one  of  their  vehicles,  in  charge  of  one  of  their  carters 
to  the  asylum. 

The  c^^ter  was  provided  with  a  ticket  contained  in  a  book  of 
forms,  according  to  the  form  contained  in  the  3rd  schedule  to 
the  Act,  with  the  exception  that  the  weight  of  the  coal  and 
vehicle,  the  tare  weight  of  the  vehicle,  and  the  net  weight  of  the 
ooal  delivered  to  the  purchasers  were  not  entered  thereon,  but 
were  left  in  blank. 

Upon  arrival  at  the  asylum  the  vehicle  and  the  coal  contained 
therein  were  weighed  upon  the  asylum  weighbridge  by  the 
carter  and    the   purchasers'    storekeeper,   in   pursuance  of    a 
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Edwabos     standing  arrangement  between  the  purohasers  and  the  respon- 
p   **  dents;  and  the  storekeeper^  at  the  request  of  the  carter,   and 

'     acting  for  that  purpose  as  his  agent^  filled  in  upon  the  ticket  the 

1899.       weight  of  the  coal  and  vehicle,  the  tare  weight  of  the  vehicle^ 

"~        and  the  net  weight  of  the   coal  delivered   to   the  purchasers. 

MeMwres\ct  ^^'^  ticket  having  been  thus  filled  in,  was  detached  from   the 

1889— Coai--^  book  of  forms  and  delivered  by  the  carter  to  the  purchaser's 

Sale—  Weighs  servant. 

dO^wy—        Delivery  of  the  coal  was  not  accepted  by  the  purchasers,  nor 
Ticket—     wa^  Any  p&rt  thereof  unloaded  antil  the  tickets  had  been  filled 
Weight  filled  in  and  delivered  to  the  purchaser's  servant. 

,  ,V*  ^__        Upon  the  above  facts  the  magistrates  were  of  opinion  that,  it 
52^5S7i(-i.  having   been  proved  to  their  satisfactioa  that  a  ticket   in    the 
c.  21,  «.  21    form  in  sched.  8  of  the  Act  had  been  delivered  by  the  respon- 
(l»  2).       dents'   servant  to  the   purchasers'  servant  before  any   part    of 
the  coal  was  delivered  or  unloaded,  they  ought  not  to  admit  any 
evidence  as  to  how  or  when  the  ticket  had  been  filled  up,  con- 
sidering that  such  evidence  could  only  be  material  if  the  charge 
were  one  under  sect.  22,  and  not  to  a  charge  as  in  this  case 
under  sect.  21. 

The  appellant  however  contended  that  the  magistrates  ought 
to  go  behind  the  ticket  as  delivered,  and  that  the  coal  having 
been  in  fact  sent  out  in  bulk,  though  the  charge  was  made 
under  sect.  21,  the  provisions  of  sect.  22  (1)  should  have  been 
complied  with  or  no  ticket  could  have  been  delivered  as  required 
by  sect.  21,  and  that  the  particulars  as  to  weight  not  having 
been  entered  upon  the  ticket  by  the  respondents  or  their  servant 
but  by  the  servant  of  the  purchasers^  the  ticket  was  not  in  the 
form  required  by  sect.  9  of  the  Act. 

In  consequence  of  this  contention  of  the  appellant,  they 
admitted  the  evidence  tendered  by  him,  but  they  were  still  of 
opinion  that  no  offence  had  been  committed  under  sect.  21  (1) 
and  (2)  as  charged  in  the  information^  and  they  dismissed  the 
information. 

Kerly  {Duke,  Q.C.  with  him)  for  the  appellant. 

Foote,  Q.C.  for  the  respondents. 

Lawrance,  J. — In  my  judgment  the  whole  of  the  require- 
ments of  sect.  21  have  in  this  case  been  complied  with.  In 
most  cases  no  doubt  the  coal  should  be  weighed  as  it  comes  out 
of  the  yard,  but  there  are  cases  in  which  it  might  not  be  com- 
pulsory to  do  it  as  in  this  case.  This  is  not  a  statute  to  protect 
the  seller  against  his  servants,  but  to  protect  the  purchaser. 
The  appeal  must  be  dismissed. 

Chankell,  J. — I  am  of  the  same  opinion  that  the  magistrates 
were  right.  The  proceedings  are  under  sect.  21,  and  that 
requires  that  where  any  quantity  of  coal  exceeding  two  hundred- 
weight is  delivered  by  means  of  any  vehicle  to  a  purchaser  the 
seller  of  the  coal  shall  deliver  to  the  purchaser,  before  any  part 
of  the  coal  is  unloaded,  a  ticket  in  accordance  with  the  third 
schedule  to  the  Act.     That  was  done  here.     There  is  something 
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supposed  to  be  laid  down  in  Knowles  v.  Sinclair  (77  L.  T.  Rep.     Edwaeds 
624)  which  it  is  said  shows  that  the  magistrates  were  wrong  in     p    ** 

this  case.    In  this  case  all  that  the  ticket  had  to  do  was  to  have        

reference  to  the  weighing  which  here  was  at  the  premises  of  the        1899. 
purchasers.      I  think  that  this  prosecution  was  misconceived.   «.  .T7" 
A  point  that  was  argued  in  that  case  was  that  the  correct  weight  Measures^Act 
was  the  correct  weight  at  the  time  of  delivery  to  the  purchaser,  1889— Coal— ' 
but  the  Court  said  that  the  ticket  was  to  contain  the  particulars  Sale— Weigh. 
of  some  previous  weighing.     But  that  was  under  sect.  22.  deWwry- 

Appeal  dismissed.  Ticket-^ 

SoUcitors  for  the  appellant,  Fordy  Lloyd-BaHlett,  and  Michel-  Weight  filled 
awre,  for  MichelTnore,  Exeter.  ^^  °^_ 

Solicitors  for  the  respondents,  Goote,  Kingdon,  and  Cotton,  for  52  ^  53  yiot. 
Orchard.  Exeter.  c.  21,  s.  21 

(1.  2). 


CROWN  CASES  RESERVED. 
8atv/rday,  Jan.  21,  1899. 
(Before  Lord  Russbll,   C.J.,  Bruce,  Kennedy,  Ridley,  and 

DABLINGi  JJ.) 

Reg.  v.  Williams,  (a) 

FaUification  of  a>ccount — Collector  of  poor-rate — Balance  of 
account — Falsification  of  Accounts  Act,  1875  (38  8f  39  Vict. 
c.  24),  «.  1. 

-4  collector  of  poor-rates  whose  duties  included  the  keeping  of  the 
Overseers'  Receipt  and  Payment  Book,  stated  the  account  show- 
ing a  balance  to  be  due  from  the  overseer  to  the  inhabitants. 
This  balance,  which  was  correct  as  to  the  difference  between 
receipts  and  expenditure,  he  stated  as  ^^  balance  in  hand.^'  He, 
hovoever,  was  unable  to  produce  this  amount. 

Beld,  that  the  words  *^ in  hand''  did  not  make  the  entry  false,  the 
(iccount  being  a  correct  record  of  receipt  and  expenditure,  and 
^hai  the  collector  could  not  therefore  be  convicted  of  falsification 
of  accounts  even,  if  he  had  misappropriated  the  amount. 

T^HE  facts  stated  in  this  case  stated  by  the  chairman  of  the 
-^    Cornwall  Quarter  Sessions  were  as  follows : — 
The  defendant  was  the  collector  of  poor-rate  for  the  parish  of 

(a)  Reported  by  A.  A.  Bbthune,  Esq.,  Barrister- at-Law. 
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Rm.  Perranuthnoe.     His  daties  inoladed  the  keeping  of  the  Overseers' 

^  **  Receipt  and  Payment  Book.      On  the  14th  day  of  April,  1898. 

'    the  defendant  took  this  book,  which  contained  the   overseers' 

1899.  accounts  as  between  the  overseer  and  the   inhabitants  of  the 


F  lA^cat'      P*™t>  ^o  one  of  the  overseers.    The  account  was  made  up  to  the 

of^aJoowi^u^  previous    Lady-day,    and    was    balanced,   ''  Balance  in   hand, 

Ooilectorof   131 Z.  10«.  5d./^  being  written  by  the  defendant.     The  defendant 

^^****'~  on  presenting  his  account,  told  the  overseer  that  "  the  money 

20  #  2Tvict.  ^^  ^^  right.''      The  account  was  subsequently  audited  in  dae 

e.  24, 8. 1.     course  by  the  Local  Oovemment  Board  auditor,  who  found  this 

balance  to  be  due  from  the  overseers.     On  being  required  to  pay 

over  the   amount  the  overseers  applied  to  the  defendant  who 

admitted  that  the  money  was  not  in  his  possession.     He  was  then 

indicted  as  "  clerk  and  servant ''  of  the  inhabitants  of  the  parish, 

and   as   '' officer  of  the  Parish  Council''  (a)  and  found  guilty 

of  falsifying  the  Overseers'  Receipt  and  Payment  Book  under 

38  &  39  Vict.  c.  24,  s.   1.      The   questions   submitted  for  the 

opinion  of  the  Court  were  (1)  whether  upon  the  facts  the  entry 

''  Balance  in  hand,  13H.  lOs.  5(2."  was  in  law  a  false  entry  ?   (2) 

whether  the  defendant  was  properly  convicted  of  the  offence 

charged  in  the  indictment  ? 

T.  W.  CJdtty  for  the  defendant. — The  entry  was  perfectly 
correct ;  131 Z.  10«.  5(2.,  was  the  true  balance  of  the  account.  The 
account  was  an  account  showing  the  respective  positions  of  the 
inhabitants  and  the  overseers,  and  this  it  showed  (X>rrectly.  The 
fact  that  the  defendant  had  not  actually  got  the  money  in  his 
hand  when  he  made  the  entry  did  not  make  the  entry  a  falsifica- 
tion of  account. 

Horace  Avory  for  the  Crown. — The  statement  that  the  balance 
was  ''  in  hand  "  was  a  representation  that  the  defendant  had  the 
money  in  his  possession  at  the  time  the  balance  was  struck.  This 
was  false,  and  the  entry  was  therefore  false,  and  to  make  a  false 
entry  in  an  account  is  to  falsify  an  account  within  the  meaning  of 
the  statute. 

Chitty  was  not  called  on  to  reply. 

Lord  Russell,  C.J. — In  this  case  the  prisoner  was  indicted 
under  38  &  39  Vict.  c.  24,  which  provides  that  any  clerk,  officer, 
or  servant,  who  wilfully  and  with  intent  to  defraud  falsifies  any 
book,  paper,  writing,  valuable  security,  or  account  which  belongs 
to  his  employer,  is  guilty  of  a  misdemeanour.  The  facts  are  that 
the  prisoner  in  April,  1890  was  appointed  collector  of  the  poor-rate 
for  the  parish  of  Perranuthnoe.  It  appears  that  there  were  two 
sets  of  books,  in  one  set  being  his  account  as  collector,  the  other 
set  being  kept  as  between  the  overseers  and  the  inhabitants. 
This  second  account  was  kept  by  the  rate  collector  for  the  over- 
seers, and  was  an  account  on  the  debit  side  of  which  appeared 
the  amount  received  by  the  collector  from  the  ratepayers,  and  on 
the  credit  side  the  payments  made  by  the  overseers  for  salaries, 

(a)  It  WEB  stated  in  Oourt  that  the  defendant  was  in  fact  asiistant-oTeneer,  but  he 
was  not  so  indieted. 
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travelling  expenses^  &c.      It  was  this  account,  representing  the        Rbo. 
slate  of  the  overseers'    account  with  the  inhabitants,  which  the    ^„  ^J^^^g 

prisoner  is   charged  with   falsifying.      He  showed  a  balance  of         

131/.  lOs.  6d.  against  the  overseers.     Was  that  false  ?     If  it  was        1899. 
then  the  offence  was  committed.     It  was,  however,  literally  and       lyT^*  •  , 
exactly  trae ;  it  wonld  have  been  mis-stated,  if  stated  otherwise,  ^f  accounts  — 
It  is  said  that  this  was  a  statement  by  the  collector  that  that  sum    Collector  of 
of  money  was  in  his  cash-box,  but  that  is  not  so.     Regarded  as  ^2^'"'*^®^ 
a  statement  of  account  it  was  true.     It  showed  a  balance  which  gg  «.  39  y^^^ 
showed  the    auditor  an  amount  for  which  the  overseers  must    c.  24,  s.  1. 
account.     It  is  clear  from  the  case  that  the  defendant  lied  when 
he  said  that  the    money  was  all  right,  and  it   may  be  that  he 
might  have  properly  been  indicted  for  embezzlement,   but  that 
point  we  are  not  asked  to  consider. 

Bruce,  Eeknedt,  Ridley,  and  Darling,  JJ.  concurred. 

Solicitors  for  the  prosecution,  Trythall  and  Bodilly,  Penzance. 

Solicitors  for  the  defendant,   Ooode,  Kingdon,  and  Cotton^  for 
Bipase,  Penzance. 
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Wednesday,  Feb.  8,  1899. 

(Before  Lawbance  and  Channell,  JJ.) 

Duncan  (app.)  v.  Pope  (resp.)  (a) 

Animals — Cruelty  to — Killing — Intention  to  commit  cruelty, 

Au  intention  to  commit  oitelty  is  no  part  of  an  offence  under 
»id,  2  of  the  Criielty  to  Animals  Act,  1849.  The  question  is, 
fchether  in  fact  there  is  cruelty, 

pASE  stated. 

At  a  court  of  summary  jurisdiction  at  Hailsham,  Sussex,  on 
the  7th  day  of  September,  1898,  an  information  was  preferred  by 
the  appellant  against  the  respondent  under  12  &  13  Vict.  c.  92, 
s.  2,  for  cruelly  beating  and  ill-treating  a  dog. 

The  facts  were  as  follows : 

On  the  20th  day  of  August  the  respondent,  who  is  a  butcher, 
was  seen  beating  a  dog,  which  was  tied  up  to  a  kennel  in  his 
hack  garden,  with  a  large  piece  of  wood. 

(a)  Reported  by  W.  db  B.  Hbrbbbt,  Esq.,  6ftrrisUr-at-Law. 
▼OL.  IIX.  R 
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DuHGAN  The  respondent  then  got  a  handbill  used  for  chopping  wood, 

Pop*.        *"^  '^^P*  hitting  the  dog  with  it.      The  dog  ran  into  the  kennel, 

and  the  respondent  then  got  a  spade  and  kept  jobbing    and 

1899.  prodding  at  the  dog  with  it.  The  beating  and  prodding  lasted 
Cru^y  to  ^^^  about  half  an  hour,  and  during  the  whole  of  this  time  the  dog 
animalg—    howled  as  in  great  pain. 

Mens  rea—        The  respondent  at  last  got  a  gun  and  shot  the  dog. 

Jb^in^UAct       ^^^  respondent  was  seen  by  the  appellant  and  asked  what 

1849— 124-13  explanation  he  had  to  give,  when  he  said  :  "  The  dog  was  only 

Viet,  e.  92,    six  months  old,  and  it  got  in  the  habit  of  barking  and  running 

*•  ^*         at  children,  and  I  made  up  my  mind  to  have  it  killed.  I  proposed 

to  kill  it  by  breaking  its  neck,  but  I  had  to  get  a  gun  at  last  and 

shoot  it.'' 

The  justices  dismissed  the  information  on  the  ground  that  as 
a  matter  of  law  the  defendant  could  have  no  intention  to  commit 
cruelty  because  he  was  trying  to  destroy  the  animal. 

By  the  Cruelty  to  Animals  Act,  1849  (12  &  13  Vict.  c.  92), 
s.  2: 

If  any  person  shall  from  and  after  the  passing  of  this  Act  oraelly  beat,  ill  treat, 
oTer-driTe,  abuse,  or  torture,  or  cause  or  procure  to  be  cruelly  beaten,  ill-treated, 
oTer-driTen,  abused,  or  tortured  any  animal,  every  such  offender  shall  for  every  such 
offenoe  forfeit  and  pay  a  penalty  not  exceeding  51. 

Oolam  for  the  appellant. — The  justices  should  have  convicted. 
An  intention  to  commit  cruelty  is  not  an  essential  part 
of  the  offence  created  by  sect.  2  of  12  &  13  Vict.  c.  92. 
The  case  upon  which  the  justices  gave  their  decision  was 
that  of  Powell  v.  Knights  (38  L.  T.  Rep.  697;  42  J.  P. 
597),  but  that  case  tnmed  upon  the  way  in  which  the  &cts 
were  stated,  which  amply  appears  from  the  judgment.  In  that 
case  all  that  was  done  was  lawful,  and  an  omission  to  do  anything 
more  was  held  not  to  be  an  act  of  cruelty.  A  definition  of  what 
is  an  act  of  cruelty  is  given  in  Ford  v.  Wiley  (61  L.  T.  Rep.  74 ; 
23  Q.  B.  Div.  203).  He  also  referred  to  Adcock  v.  Murrell  (54 
J.  P.  776)  and  Murphy  v.  Manning  (36  L.  T.  Rep.  592 ;  2  Ex. 
Div.  307). 

The  respondent  did  not  appear. 

Lawbancb,  J. — ^In  this  case  the  magistrates  have  taken  an 
entirely  erroneous  view.  They  have  considered  whether  there 
was  an  intention  to  commit  cruelty.  The  question  is,  whether 
there  was  cruelty  in  fact.  This  act  was  about  as  cmel  as  one 
could  conceive,  and  there  is  no  doubt  that  there  was  gross  and 
brutal  cruelty.     Intention  does  not  matter. 

Ohannell,  J. — I  agree. 

Solicitor  for  the  appellant,  Sydney  0.  Polhil. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  Feb.  7,  1899. 

(Before  Lawbajice  and  Channell^  JJ.) 

Shortt  (app.)  t?.  Robinson  (resp.)  (a) 

Sale    of   Food    and    Drugs    Act — Adulteration — Facts     within 
justices'  own  knowledge — Right  to  take  cognizance  of. 

Upon  the  hearing  of  a  charge  of  adulterating  food,  the  justices  are 
enHiled  to  take  into  consideration  facts  within  their  own  know^ 
ledge  as  to  whether  or  not  the  food  has  been  adulterated. 

Beg.  V.  Fiold  ;  Ex  parte  White  (64  L.  J.  168,  3f.  0.)  followed, 

pASB  stated. 

The  respondent  was  charged  on  an  information  before  the 
ja3tic6s  at  Chesterfield,  Derbyshire,  with  selling  oaper  tea 
adulterated  with  3*5  per  cent,  of  mineral  matter. 

The  following  farCts  were  proved  : — 

William  Marples  deposed  to  purchasing  the  tea  at  the  shop  of 
the  respondent  on  behalf  of  the  appellant,  W.  A.  Shortt,  the 
inspector  of  weights  and  measures  for  the  northern  division  of 
the  ooanty  of  Derby.  The  tea  was  divided  into  three  parts  for 
the  purpose  of  analysis,  and  the  result  of  such  analysis  was  that 
it  contained  3*5  per  cent,  of  foreign  ingredients. 

At  the  hearing  the  county  ansdyst  was  called,  and  swore  to 
these  iacts. 

In  the  course  of  his  cross-examination,  he  was  asked  whether 
he  had  seen  in  the  Grocer  newspaper  a  case  heard  at  the 
HsDchester  Police-court  on  the  16th  oay  of  August,  in  which  a 
Somerset  House  report  showed  that  extraneous  matter  was 
neceasarily  present  in  caper  tea.  The  analyst  admitted  that  he 
had  seen  the  report  in  a  paper  not  the  Grocer.  The  appellant's 
tolicitor  objected  to  this  as  evidence.  The  justices  allowed  the 
question,  though  they  held  the  report  was  not  evidence.  The 
analyst  in  cross-examinabion  stated  that,  in  the  course  of  sixty- 
five  analyses  of  caper  tea,  he  had  found  the  amount  of  sand  and 
ttones  to  be  not  so  much  as  1  per  cent.,  and  that  only  six  specimens 
contained  as  much  as  3  per  cent. 

It  was  contended  on  behalf  of  the  appellant  that  an  adultera- 
tion of  3*5  per  cent,  haying  been  proved,  there  must  be  a  convic- 
tion. 

The  justices  found  that  the  purchaser  asked  for  caper  tea,  and 
tbat  such  tea  was  well  known  as  one  manufactured  for  the  purpose 

(<r)  Reported  by  W.  db  B.  Hubbst,  Esq.,  Barrister-at-Law. 

B   2 
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Shortt      of  asing  in  small  quantities  by  way  of  addition  to  ordinary  tea 
Robinson      ^^^  flavouring  it,  and  that  it  was  well  known  that  caper,  like 

ordinary  tea,  was  grown  ander  conditions  which  afforded  unusual 

1899.        chances  of  the  introduction  of  sand  and  small  stones,  the  tea 

Sale  of  Food  ^^^^8  grown  on  friable,  sandy  soils,  and  it  being  a  condition  of 

and  Drills    succossf  ul  growth  that  rain  should  be  not  only  very  frequent  but 

Act—       copious.     They  considered  that,  having  regard  to  these  facts, 

—  JWiiditf^  they  were  not  justified  in  convicting  the  defendant  on  so  small  a 

Aton  of  jt{«eic0«  poi'centage  £^  3*5  of  extraneous  matter  of  a  nature  peculiarly 

—Facte  with-  incident  to  the  growth  of  the  article.     Further,  it  appeared  from 

k^'^^lr^l-  ^^^  evidence  of  the  analyst  himself  that  there  were  necessarily 

Right  to  take  some  percentage  in  caper  tea  of  the  extraneous  matter   com- 

rognizance  of.  plained  of . 

They  accordingly  dismissed  the  information. 

Etherington  Smith  for  the  appellant. 

W>  Appleton  for  the  respondent. 

Laweance,  J. — I  think  that  the  justices  came  to  aright  conclu- 
sion, and  I  think  that  their  decision  is  one  that  ought  not  to  be 
disturbed.  They  were  satisfied  that  there  was  always  foreign 
matter  in  caper  tea,  bringing  their  own  knowledge  to  bear,  and 
without  calling  on  the  respondent  they  came  to  the  conclusion 
that  there  was  no  adulteration.     The  appeal  must  be  dismissed. 

Channell,  J. — ^We  cannot  interfere  with  this  decision.  The 
justices  were  not  wrong  on  any  question  of  law.  They  came  to  a 
conclusion  on  the  facts,  and  they  state  that  they  considered  that 
they  were  not  justified  in  convicting  the  respondent  on  so  small 
a  percentage  as  3.5  of  extraneous  matter  of  a  nature  peculiarly 
incident  to  the  growth  of  the  article,  and  I  think  they  were 
justified  in  coming  to  such  conclusion.  They  were  treating  the 
facts  as  well  known,  and  it  was  a  question  entirely  for  them 
whether  or  no  the  ibreifcn  matter  was  excessive.  The  decision  of 
Wills,  J.  in  Reg  v.  Field  ;  Ex  parte  White  (64  L.  J.  158,  M.  C.) 
is  clearly  in  point  as  to  their  acting  on  their  own  knowledge. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Jones  and  Middleton,  Chesterfield. 

Solicitors  for  the  respondent^  TRlithoime,  Ciwrey,  and  Ourrey, 
for  Need  and  Smith,  Mansfield. 
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QUBBN^S  BENCH  DIVISION. 
Feb.  8  and  9,  1899. 

(Before  Lawbancs  and  Channell^  JJ.) 

Robinson  (app.)  v.  The  Matoe,  Ac,  of  Sundeeland  (resps.).  (a) 

FMic  health — Entry  on  land  for  the  pv/rpose  of  the  Act — 
Showing  cause  against  —  Court  of  summary  jurisdiction  — 
Evidence  of  sufficiencif  of  present  works  —  Admissibility  of — 
Pvhlie  Health  Act,  1875  (38  &  39  Vict  c.  55),  ss.  36,  305. 

Ufon  the  hearing  of  an  application  for  an  order  to  enter,  examine, 
and  lay  open  premises  under  sect,  305  of  the  Public  Health 
Act,  1875,  evidence  as  to  the  sufficiency  of  the  present  sanitary 
arrangements  is  not  admissible, 

i  ^ASE  stated  by  the  justices  of  the  boroagh  of  Sunderland. 

The  appellant  was  summoned  upon  the  complaint  of  the  duly 
Mtborised  officer  of  the  respondents,  such  summons  alleging 
that  it  appearing,  by  the  report  of  John  Pennock,  the  inspector 
ofnuisaDces,  made  to' the  authority  on  the  17th  day  of  March, 
1898,  that  the  house.  No.  31,  East-street,  in  the  borough,  was 
then  without  a  sufficient  water-closet,  earth  closet,  or  privy,  and 
an  ashpit  furnished  with  proper  doors  and  coverings,  the 
aothority  did  by  a  notice  in  writing,  served  personally  upon  the 
owner  of  the  said  house,  Richard  Robinson,  on  tbe  30th  day  of 
Harch,  require  him  as  such  owner,  within  twenty-eight  days 
bom  such  service,  to  provide  a  sufficient  water-closet  and  an 
ashpit  furnished  with  proper  doors  and  coverings  to  the  house, 
and  that,  such  notice  not  being  complied  with,  the  authority  did 
on  the  28th  day  of  April  order  that  the  works  specified  in  the 
notice  be  executed  by  the  authority,  that  it  thereupon  became 
necessary  for  the  authority  to  enter,  examine,  and  lay  open  the 
house  for  the  purpose  of  making  plans,  surveying,  measuring, 
and  making  the  work,  and  the  borough  surveyor  did  apply  for 
permission  to  enter,  examine,  and  lay  open  the  house  accordingly 
for  the  aforesaid  pmposes,  and  that  Richard  Robinson  refused 
SQch  permission,  and  thereupon  notice  in  writing  was  on  the 
19th  day  of  August  personally  given  to  the  said  Richard 
Bobinson  as  such  owner  by  the  authority,  that  they,  the  autbo- 
nty,  would  apply  to  the  justices  of  the  peace  sitting  as  a  court 
of  anmmary  jurisdiction  tor  the  borough  for  an  order  authorising 
the  authority  to  enter,  examine,  and  lay  open  the  house  for  the 
purposes  aforesaid. 

(a)  Reported  by  W.  de  B.  Hsrbert,  Esq.,  Barrister-at-Law. 
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Robinson         And  the  officer  of  the  authority  further   said  that   Biohard 
T      M  Robinson  as  such  owner  had  not  complied  with  the  notice  of 

Ac,  OF       the   30th   day   of  March^   and   that   it  was  necessary   for    the 
SuHDKBULND.  authority  to  enter^  examine,  and  lay  open  the  house  for  such 
— ^        purposes. 

On  behalf  of  the  respondents  it  was  proved  that  by  the  report 

PuhUc  Health  of  John  Pennock,  the  inspector  of  nuisances  for  the  borough^ 

^^*}^'^f^  made  to  the  respondents  as  to  such  authority  on  the  17th  day  of 

purposeslf   March,  1898,  it  appeared  that  the  house,  No.  81,  £a8t-street,  in 

Act—Jtutices*  the   borough   of    Sunderland,    was    then   without    a    sufficient 

jur^dittxon—  water-closet,  earth  closet,   and  privy,  and  an  ashpit  furnished 

worl^     ^^^  proper  doors  and  coverings,  and  that  the  appellant  was  the 

Suffieieneif  of  owner  of  the  house. 

HwUtvng  works      That  the  respondents  had  by  written  notice  personally  served 

Viet  c  55     ^pon  the  appellant  on  the  30th  day  of  March,  1898,  required 

88.  36,  305.    him  as  such  owner,  within  twenty-eight  days  from  such  servioe, 

to  provide  a  sufficient  water-closet  and  an  ashpit  furnished  with 

proper  doors  and  coverings  to  the  said  house;  and  that  such 

notice  was  not  complied  with. 

On  the  28th  day  of  April,  1898,  the  respondents  as  such 
authority  did  order  that  the  works  specified  in  the  notice  be 
executed  by  the  authority,  and  it  was  necessary  for  the  autho- 
rity to  enter,  examine,  and  lay  open  the  house  for  the  pur- 
pose of  making  plans,  surveying,  measuring,  and  making  the 
works. 

The  surveyor  of  the  authority  on  the  18th  day  of  August, 
1898,  applied  to  the  appellant  for  permission  for  the  authority 
to  make  such  entry  and  examination  for  the  purposes  aforesaid, 
and  the  appellant  refused  such  permission. 

On  the  19th  day  of  August,  1898,  notice  in  writing  of  the 
intention  of  the  respondents  to  apply  to  the  Court  of  Summary 
Jurisdiction  for  an  order  authorising  the  authority  to  enter, 
examine,  and  lay  open  the  house  was  duly  served  on  the  appel- 
lant ;  and  the  respondents  by  the  town  clerk  thereupon  applied 
for  an  order,  under  sect.  305  of  the  Public  Health  Act,  1875, 
authorising  the  respondents  to  enter,  examine,  and  lay  open  the 
house  for  the  purpose  of  making  plans,  surveying,  measuring,  and 
making  the  work. 

The  appellant  by  his  solicitor  tendered  evidence  as  to  the  con- 
dition of  the  house  and  premises  No.  31,  East-street,  and  as  to  the 
sufficiency  of  a  privy  and  ashpit  there. 

The  respondents  by  the  town  clerk  objected  to  the  admission 
of  such  evidence  on  the  ground  that  the  question  of  the  sufficiency 
of  the  privy  and  ashpit  was  a  matter  to  be  decided  by  the  local 
authority  under  sect.  36  of  the  Public  Health  Act,  1875,  and  that 
the  local  authority,  having  jurisdiction  under  sect.  36  to  give  the 
notice  in  question  in  this  matter,  the  justices  could  not  review 
such  notice,  and  were  not  entitled  to  receive  evidence  as  to  the 
sufficiency  of  the  privy  and  ashpit,  and  the  clerk  cited  in  support 
of  his  contention  8t.  Luke's  Vestry  v.  Lewis  (5  L.  T,  Rep.  608; 
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1  B.  &  S.  865)  ;   Sherboiime  Local  Board  v.  Boyle  (46  J.  P.  675) ;     Robinson 
ExpaHe  Whitchurch  (6  Q.  B.  Div.  545).  ^^  ^^^^^ 

The  jastices  were  of  opinioa  that  they  were  not  entitled  to      ^o.  of    ' 
reyiew  the  decision  of  the  local  authority  as  to  the  sufficiency  of  Sundsrland. 
the  privy  and  ashpit,  and  declined  to  hear  evidence  thereon.  The        rrr: 
appellant  showed  no  cause  why  any  order  should  not  issue  under  ' 

sect.  305,  and  the  justices  made  an  order  authorising  the  local  Pvblie  Health 
aathority  to  enter,  examine,  and  lay  open  the  house  for  the  purposes  -^ff'  1875— 
aforesaid.  Sntry  /or 

The  question  for  the  Court  is  whether  they  were  right  in  refusing  Act — Justices' 
to  receive  the  evidence  tendered  of  the  sufficiency  of  the  appel-  jurUdictionr- 
tent's  ashpit  on  the  premises  ia  question.  8an%twry 

By  the  Public  Health  Act,  1875  (38  &  39  Vict.  o.  55),  s.  36  :    ^^^^Z^i 

If  a  home  within  tho  distriot  of  a  looal  authority  appears  to  anch  aathority  by  the     35  ^  39 

report  of  their  smreyor  or  inspector  of  naisances  to  be  without  a  sufficient  water-      Viet.  e.  55 

doiet,  earth  closet,  or  privy,  and  an  ashpit  famished  with  proper  doors  and  ooTerings,     ^^^  35  305' 

the  loeal  aathority  shiJl  by  written  notice  require  the  owner  or  occupier  of  the  house, 

irithin  a  rBttsonable  time  therein   specified,  to    provide  a    sufficient  water-closet, 

earth  closet,  or  privy,  and  an  ashpit  furnished  as  aforesaid,  or  either  of  them  as  the 

ease  may  require.     If  such  notice  is  not  complied  with,  the  local  authority  may  at 

the  expiration  of  the  time  specified  in  the  notice  do  the  work  thereby  required  to  be 

done,  and  may  reoover  in  a  summary  manner  from  the  owner  the  expenses  incurred 

fay  them  in  so  doing,  or  may  by  order  declare  the  same  to  be  private  improvement 

npenaee. 

And  by  sect.  305  *. 

Whenever  it  becomes  necessary  for  a  local  authority  or  any  of  their  officers  to  enter, 
examine,  or  lay  open  any  lands  or  premises  for  the  purpose  of  making  plans,  survey- 
ing, measuring,  taking  levels,  making,  keeping  in  repair,  or  examining  works,  ascertain- 
ing the  eonrse  of  sewers  or  drains,  or  ascertaining  or  fixing  boundaries,  and  the  owner 
or  ooenpier  of  snch  lands  or  premises  refuses  to  permit  ^e  same  to  be  entered  tipon, 
examined,  or  laid  open  for  the  purposes  aforesaid  or  any  of  them,  the  local  authority 
may,  after  written  notice  to  such  owner  or  occupier,  apply  to  a  court  of  summary 
jirisdietion  for  an  order  authorising  the  local  authority  to  enter,  examine,  and  lay 
open  &e  said  lands  and  premises  for  the  purposes  aforesaid  or  any  of  them.  If  no 
ssfficient  cause  is  shown  against  the  application,  the  court  may  make  an  order  accord- 
isglv,  and,  on  such  order  being  made,  the  local  authority  or  any  of  their  officers  may 
at  all  reasonable  times  between  the  hours  of  nine  in  the  forenoon  and  six  in  the  after- 
iMon  enter,  examine,  or  lay  open  the  lands  or  premises  mentioned  in  such  order  for 
■Bch  of  the  said  purposes  as  are  therein  specified  without  being  subject  to  any  action 
or  moleetation  for  so  doing :  Provided  that,  except  in  case  of  emergency,  no  entry 
ihall  be  made  or  works  commenced  under  this  section  unless  at  least  twenty.four 
hours'  notice  of  the  intended  entry  and  of  the  object  thereof  shall  be  given  to  the 
oocapier  of  the  premises  intended  to  be  entered. 

Scott  Fox,  Q.C.  {Adam  Roche  with  him)  for  the  appellant. — 
The  principle  relied  upon  is  that  laid  down  in  Cooper  v. 
The  Wandsworth  Board  of  Works  (8  L.  T.  Rep.  278;  14 
C.  B.  N.  S.  180),  namely,  that  a  tribunal  empowered  by  law  to 
affect  the  property  of  Her  Majesty's  subjects  must  give  the  party 
interested  an  opportunity  to  be  heard.  In  that  case  it  was  laid 
down  that  where  an  Act  of  Parliament  gives  a  local  board  power 
to  pull  down  buildings  in  case  due  notice  of  their  erection  has 
not  heen  given,  they  cannot  exercise  their  powers  without  giving 
notice  to  the  party  erecting,  and  hearing  his  defence.  Whether 
the  magistrates  were  right  or  wrong  depended  upon  the  scheme 
of  sect.  36  and  the  decisions  thereunder.     [Channell,  J. — If  you 
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Robinson     had  proved  what  you  had  wanted  before  the  magistrates^  would  that 
Thb  M  to     ^*^®  been  sufficient  cause  to  prevent  them  making  the  order  ?] 
Ac.,  OF      It  is  submitted,  yes.   Cooper  v.  The  Wandsworth  District  Board  of 
SuNDBRLAifD.  WorJcs  {sup.)  was  approved  in  Hopkins  v.  The  Smethwick  Local 
—       Board  of  Health  (62  L.  T.  Rep.  783;  24  Q.  B.  Div.  712).    That 

!        was  a  decision  under  the  Public  Health  Act,  1875,  and  it  was 

Public  Health  held  that  where  a  buildin&f  has  been  erected  a&rainst  the  bye-laws 

Eni     fV  ^^  ^^®  board,  they  cannot  pull  it  down  under  sect.  158  without 

purpoMes  of   g^^^^g  the  owner  an  opportunity  of  showing  cause  why  it  should 

Aet—Jutticea'  not  be  pulled  down.     That,  again,  shows  that  these  acts,  which 

jurigdiction—  Q^YQ  allowod  Under  Public  Health  Acts  and  the  like,  can  only  be 

^j^:^     done  where  an  opportunity  has  been  given  to  the  owner  to  show 

Sufficiency  of  causo.     He  canuot  be  condemned  unheard.     Under  the  group  of 

exisii^  worU  gects.  90-96  the  magistrates  have  discretion  to  decide  as  to  the 

'vict.  f  55     necessities  of  the  caee.     Then  as  to  the  meaning  of  sect.  36.     In 

88.  S6,  305*    its  terms  it  is  an  empowering  section.     The  authority  g^ves  the 

notice^  and  the  owner  may  do  the  work  if  he  likes.     If,  however, 

he  does  not  do  it^  the  section  empowers  the  authority  to  do  it. 

That  section  merely   contemplates   inaction.     [Chankell,  J. — 

That  section  allows  them  to  go  in,  and  sect.  305  is  to  meet  the 

difficulty  of  a  refusal  to  allow  them  to  do  the  work  when  they 

are  in.] 

Tindal  Atkinson  (Manisty  with  him)  for  the  respondents. — 
Sect.  305  is  a  mere  machinery  section  to  carry  the  provisions  of 
the  Act  into  effect.  '^ Necessary '*  means  "necessary  for  the 
purpose  of  making  the  works,''  not  "  necessary  for  making  the 
works."  If  the  order  had  been  invalidly  made  the  appellant 
could  have  brought  an  action  and  got  an  injunction  to  prevent 
anyone  entering  on  an  invalid  notice.  In  Cooper  v.  The  Wa7ids' 
worth  Board  of  Works  (8  L.  T.  Rep.  278)  the  plaintiff  recovered 
damages  for  the  trespass  where  the  entry  was  not  rightful.  In 
The  Vestry  of  8t.  James  and  St.  John^  Clerkenwell  y.  Fearey 
(62  L.  T.  Rep.  697;  24  Q.  B.  Div.  703)  a  vestry  gave  notice  in 
writing  under  sect.  81  of  the  Metropolis  Management  Act,  1855, 
to  the  owner  of  a  certain  house  requiring  him  to  make  certain 
sanitary  alterations,  and,  upon  his  not  complying  with  such 
notice,  he  was  summoned  before  a  magistrate  under  sect.  64  of 
the  Metropolis  Management  Amendment  Act,  1862.  It  was 
there  held  by  Lord  Coleridge,  C.J.  and  Lord  Esher,  M.R.  that 
the  vestry  had  jurisdiction  to  make  the  order,  and  that  the  magis- 
trate had  only  power  to  inquire  whether  such  order  had  in  tact 
been  made  and  obeyed.  Under  the  old  Public  Health  Act,  1848, 
it  was  held  in  Hargreaves  v.  Taylor  (8  L.  T.  Rep.  149  ;  3  B.  &  S. 
613)  that  by  sect.  54  a  discretion  is  vested  in  the  Local  Board  of 
Health  to  determine  what  works  are  to  be  done,  and  that  the 
justices  have  no  jurisdiction  to  review  the  determination  of  the 
local  board  on  the  subject.  This  shows  that  sections  of  this  kind 
are  mere  machinery  for  carrying  resolutions  and  notices  into 
effect,  and  that  it  is  when  such  alterations  and  resolutions  are 
under  discussion  that  the  owner  or  person  interested  should  come 
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forward.     It  is  not  absolatelv  necessary  that  a  person  against     Uobimson 
whom  an  order  is  made  shonld  be  heard  by  the  Court  making  the  ^' 

order.  Lord  Halsbury^  in  Wood  v.  Widnes  Corporation  (77  L.  T.  1^.,  of  ' 
Rep.,  at  p.  782),  says :  "  Such  a  decision  of  a  local  authority  " —  Sunderland. 
that  is,  one  under  sect.  36  of  the  Public  Health  Act,  1875 —        JTT^ 

''cannot  be  brought  before  a  Court  of  law;  the  remedy  of  a        

person  who  thinks  himself  aggrieved  is  an  appeal  to  the  Local  PubUc  Health 
GoYemment  Board  under  sect.  268  of  the  Act/'     Again,  in  The   -^^*'  ^^^^ 
Aitomey^Qeneral  v.  Hooper  (69  L.  T.  Rep.  340;  (1898)  8  Ch.    pf^^Xso/ 
483),  where  by  a  local  Act  improvement  commissioners  were  Ad— Justices' 
empowered  to  order  the  removal  of  projecting  signs  affixed  to  jw'wd^cttot*— 
the  houses,  it  was  held  that  they  were  not  bound  to  give  a  person      '^orisM^ 
an  opportunity  of  being  heard,  but  only  to  give  him  the  pre-  SujffUiency  of 
scribed  notice  to  remove  the  board,  and  an  injunction  was  crranted  ca^^i*»fl'  works 
restraining  him  from  preventing  them  removing  the  sign.     It     y.^^  ^  ^^ 
was  doubted  by  Stirling,  J.,  however,  whether  if  a  person  had    «j».  36,  305. 
asked  to  be  heard  they  could  refuse  to  hear  him.     Bat  these  cases 
show  that  in  machinery  sections  of  this  kind  the  person  affected 
need  not  of  necessity  be  heard. 

ScoU'Fox,  Q.C.  in  reply. — In  none  of  the  cases  cited  the 
point  arose,  where  the  objection  was  taken  by  the  owner  at 
the  proper  time.  In  each  case  he  had  lost  his  opportunity  of 
objecting. 

Lawsakce,  J. — In  this  case  I  think  the  justices  came  to  a  right 
conclusion.  The  whole  difficulty,  so  far  as  I  am  concerned  at  all 
erents — and  I  am  only  speaking  for  myself — has  been  in  deciding 
what  is  meant  by  the  words  ''sufficient  cause  ^^  used  in  sect.  305. 
It  is  argued  on  one  side  that  sufficient  cause  is  shown  before  the 
JQstices  when  an  order  is  required  for  the  purpose  of  going  upon 
the  premises  after  the  order  has  been  made  by  the  local  authority 
Qoder  sect.  36.  There  are  two  occasions,  so  far  as  I  can  under- 
stand it,  in  which  orders  may  be  asked  for  from  the  justices. 
One  where  the  person  has  reason  to  believe  the  premises  are  in 
an  insanitary  condition,  and  he  wants  to  examine  whether  they 
are  so  or  not.  Then  the  inspector  might  go  in  under  such  an 
order  as  that,  and  see  whether  the  sanitary  arrangements  are 
perfect.  The  commencement  of  the  whole  proceedings  seems  to 
be  under  sect.  36,  which  says  that,  if  it  appears  to  the  local 
authority  by  the  report  of  their  surveyor  or  inspector  of  nuisances 
that  a  house — which  is  the  case  here — ^is  without  a  sufficient 
water-closet,  they  can  serve  a  notice  requiring  the  necessary 
work  to  be  done,  and  it  it  is  not  done,  they  can  do  the  work 
themselves,  and  recover  the  expenses  in  a  summary  manner; 
and  then  the  point  arises  whether  the  question  as  to  whether 
tho»  water-closet  is  sufficient  or  not  can  be  entertained  by  the 
justices  when  an  order  is  asked  for  from  them  by  the  local 
authority,  under  sect.  305,  to  go  upon  the  premises  for  the 
purpose  of  putting  the  premises  into  a  sanitary  condition.  It 
seems  to  me  it  is  quite  clear  that  that  is  not  so — that  the  justices 
We  no  power  whatever.      The  order  having  been  made  under 
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Robinson     sect.  36,  it  having  appeared  to  the  local  authority  from  the  report 

-,      ^'  of  the  surveyor  that  the  premises  are  in  an  insanitary  condition 

&cVoF    '  ^^  ^^  ^^^  ^^^  ^h®  justices  to  enter  into  the  question  at  all  as  to 

suNDBRLANi.  whethor  that  is  so  or  not.     It  would  not  be  difficult  to  find  many 

TTT        instances  in  which  eflFect  might  be  given  to  the  words  "  sufficient 

L*        cause.''      Supposing    the  order  was  bad  upon  the  face  of  it — 

Public  Health  Supposing  they  could  show  that  there  was  no  report  from  the 

^^v\}^^f~   s^i^veyor  or  inspector  or  anything  of  that  kind,  I  apprehend  that 

purpoies^of    ^ould  be  a  question  for  the  justices.      That  is  what  the  local 

Act—Justicet''  authority  have  to  satisfy  the  justices  of  before  they  are  entitled 

jurisdiction—  to  an  order.     There  are  plenty  of  other  reasons  that  might  be 

ItlJ?:!'     f?i^«^-     One  which  suggests  itself  to  me  is  this  :  The  occupier 

Sufficiency  of  or  owner   might  say,  "  Well,  I  have  nothing  to  say  to  the  thing 

ftxisting  worhs  itself — the  doing  of  the  work — but  my  family  are  ill  at  the  pre- 

F^^^ss     ^^^^  moment,  and  it  would  be  fatal  to  them  to  have  the  drains 

.<is.  36,  sos!    taken  up  at  the  present  time  "  ;  and  there  are  other  temporary 

matters  of  that  kind.      But  I  do  not  think  any  case  has  been 

cited  to  us  to  show — indeed,  I  think  the  whole  authority  is  the 

other  way — that  the  magistrates  are  to  enter  into  the  question  as 

to  the  validity  of  the  making  the  order  itself.     That  is  to  say,  if 

the  order  is  correct  in  itself,  as  to  whether  the  premises  are  or 

are  not  in  a  proper  state.      That  decision  rests  entirely  with  the 

local  authority  oy  their  surveyor   or  inspector,  and  when  once 

that  decision  is  arrived  at  I  think  the  magistrates  have  no  power 

to  enter  into  that  matter  at  all.     What  was  attempted  to  be  done 

here  was  to  dispute  the  question  of  whether  the  water-closet  was 

in  a  fit  condition  or  not.      We  know  what  the  question  was.     It 

is  not  as  if  there  was  any  doubt  as  to  what  the  evidence  that  was 

proposed   to   be  adduced  was.      It  was  directed  to  that  point 

entirely ;  it  is  found  so  in  the  case,  and  therefore  there  will  be 

no  difficulty  about  that,  and  we  know  what  the  magistrates  were 

dealing  with.     In  my  judgment,  the  magistrates  were  right  in 

rejecting  that  evidence,  and  I  think  they  had  no  right  under 

sect.  305  to  entertain  the  matter  at  all.       It  is  said  that  it  is  a 

case  of  hardship,  that  there  is  no  appeal.     It  is  quite  true  there 

is  no  appeal  except  under  sect.  268.     If  the  work  is  done  by  the 

local  authority,  and  the  local  authority  then  attempts  to  enforce 

the  payment  of  the  money,  then  it  seems,  under  sect.  268,  that 

the  whole  matter  is  open  as  to  the  necessity  for  the  work  that 

may  have  been  done,  the  manner  in  which  it  has  been  done,  and 

so  forth,  and  ample  power  is  given  to  the  Local  Government 

Board  to  consider,  and  to  award  to   the  person  who  has  been 

aggrieved,   compensation   for    the    loss,  damage,  or  grievance 

sustained  by  him.     It  seems  to  me  that  is  the  only  appeal  given 

by  the  statute.      I  think  sect.   305  was  not  intended  to  give  an 

appeal  from   the  local  authority  to    the  justices,  and  that  the 

magistrates  were  right  in  declining  to  hear  the  evidence  that  was 

tendered. 

Chankell,  J. — I  also  think  that  the  magistrates  were  right,  and 
that  they   had   no   power   to    enter   into   the   question   of  the 
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safficiency  of  the  water-closet  or  privy,  or  whatever  it  is.     The    Robinbon 
question  before  ns  tarns  upon  what  is  the  trae  construction  of  ^     5:   . 
sect.  305.       I  think  that  it  is  a  section  for  the  purpose  of  pro-      j^o.,  of 
▼iding  machinery  under   which   the  local   authority   can   enter  Susdkrland. 
upon  premises  under  an  alleged  statutory  right  without  having       jTT" 

got  something  like  a  magistrates'  order  to  sanction  what  they        ' 

were  doing.     You  have  to  look  at  the  section  to  see  what  the  Public  Health 
words  of  it  are  and  what  it  is.     It  says  :  "  Whenever  it  becomes  ^« '/®'?"" 
necessary  for  a  local  authority  to  enter  upon  premises  for  the  purpMeaof 
purpose  of  making/'  in  this  particular  case  the  words  that  you  Act— Justices* 
want  to  read  are,  ''  for  the  purpose  of  making  works,''  but  there  j^f^'dusHon— 
are  vai-ious    things    specified  there,  and  they    are    all    things     tcorfes^' 
which  I  think  under  this  statute  the  local  authority  has  some  Suffieiency  of 
kind  of  power  to  do  in  certain  events.     I  think  you  may  read  existing  works 
that  thus  :  ''Whenever  it  becomes  necessary  for  a  local  autho-    ^  ^55 
rity  to  enter  into  premises  for  the  purpose  of  doing  works  which   ,,.  36,  305. 
they  have  statutory  authority  to  do  "  ;   that   may,  I  think,  be 
read  into  it.     It  is  the  most  you  can  read  into  it  in  favour  of 
the  appellants  in  the  present  case.     And  supposing  you  read 
that  into  it^  then  the  result  is  that  the  magistrates  have   to 
inquire  whether  the  preliminary  matter  in  this  section  has  been 
compUed  with — that  is  to  say,  whether   it  is  a  case  where  it 
becomes   necessary    for  the   local  authority   to    enter    for  the 
purpose  of  doing  works  which  they  have  authority  to  do — ^may 
inquire  into  the  necessity  of  the  entry,  and  may  inquire  into  the 
purpose  for  which  they  require  to  enter,  to  see  whether  that 
purpose  is  a  purpose  for  doing  something  which  comes  within 
the  following  words  ''  making  plans,"  surveyings  and  so  on  ;  and 
in  substance^  as  I  said  just  now,  to  inquire  whether  it  is  for  the 
purpose  of  doing  works  which  they  have  a  statutory  authority 
to  do.     So  far  they  may  inquire  into  the  matter.     But  then  it 
goes  on  to  say  :  ''  If  no  sufficient  cause  is  shown,"  and  in  order 
to  see  what  is  sufficient  in  the  particular  case  you  must  see  what 
the  particular  works  are,  what  they  want  to  go  in  for,  what  is 
the  particular  thing  they  want  to  go  in  for  in  the  particular 
cue.     Turning  to   the   case   before   us  it  is  for  the  purpose 
of  making  in  the  place  of  privies  or  water  closets  which  the  local 
authority  have  considered  insufficient,  similar  constructions  which 
they  consider  sufficient.     The  question  of  what  right  they  have 
to  do  such  a  thing  as  that  depends  upon  sect.  36,  and  you  have 
to  go  back  to  sect.  86  to  see  what  it  is.     Sect.  86  is  framed  in  a 
way  that  a  good  many  sections  of  this  character  are.     It  is,  ''  If 
a  house  appears  to  such  authority  by  the  report  to  be  without  a 
iufficient  water-closet,"  and  so  on.       The  introduction   of  the 
words *' appears  to  be"  is  obviously  for  the  purpose  of  making 
the  local  authority  the  judge.     The  power  to  put  a  new  water- 
closet  into  a  house  under  this  section  does  not  depend  on  the 
existing  water-closet  being   in   fact  insufficient,  but  upon   the 
opinion  of  the  local  authority,  after  reading  the  report  of  their 
surveyor,  that  it  is  insufficient.     Consequently  as  the  right  does 
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RoBiNBo       not  depend  on  the  sufficiency  or  insafficiency^  it  cannot  possibly 

T      Ma         (subject  to  the  question  which  Mr.  Scott  Fox  has  raised,  with 

&c.,  OF      which  I  will  deal  directly^  about  the  notice)  be  a  matter  for  the 

SuNDBBLAND.  magistratos  to  inquire  into  whether  the  water-closet  is  sufficient 

JTIT        or  insufficient.     The  only  thing  they  have  to  inquire  into  in  the 

'        matter  is  whether  it  is  in  the  opinion  of  the   local  authority 

PtMie  Health  insufficient.     But  it  may  be  that  they  may  also  have  to  inquire 
^Efi±^^f~~   — ^®  ^^  ^^^  whole   I   am   inclined   to   think   they   have — into 
purpowiof   whether  tke  local  authority  have  taken  the  proper  procedure ; 
Act— Justices'  whether  they  have  done  everything  which  the  statute  has  made 
jurisdietion^  a  condition   precedent  to   their   doing   the  works.      All   those 
^ju^     things  they  might  have  to  inquire  into.     I  am  inclined  to  think 
SuJBlUiency  of  (I  do  not  know  whether  it  is  at  all  necessary  for  us  to  decide 
existing  worles  it)  that  if  it  appeared  to  the  magistrates  that  the  local  authority 
^f  0*55.    ^ad  nuMie  an  order  upon  a  person  to  provide  a  sufficient  water- 
ss.  86,  805.    closet  without  having  a  report  of  their  surveyor  that  it  was  not 
sufficient^  in  all  probability  that  would  not  do.     There  is  a  case 
(I  think  it  was  before  Stirling^  J.)  upon  a  very  similar  clause  to 
this^  about  doing  a  thing  upon  a  report  of  a  surveyor^  in  which 
that  learned  iudge  held   that  the   surveyor   must  be  the  real 
surveyor  of  the  board— a  person  in  a  responsible  positioo— and 
that  it  was  not  sufficient  to  have  a  report  of  a  mere  locum  tenens 
who  was  doing  the  work  of  a  surveyor  temporarily  or  during  his 
absence.     I  think  in  that  case  it  was  entering  for  the  purpose  of 
making  a  sewer^  and  the  learned  judge  held  that  the  condition 
precedent  had  not  been  performed^  and  something  of  that  sort 
might  possibly  be  a  matter  which  the  magistrates  might  inquire 
into.     If  that  be  so^  equally  if  this  statute  has  got  imported  into 
it  by  implication  that  which  Mr.    Scott  Fox  contends  it  has^ 
namely^  an  obligation  on  the  local  authority  to  hear  the  man 
before  they  make  an  order  upon  him  to  make  a  sufficient  water- 
closet^  it  may  be  that  the   magistrates   might  have  a  right  to 
inquire  into  that — not  to  hear  the  man  himself  upon  the  question 
of  sufficiency^  but  to  say^  ''  The  order  that  you  have  made  upon 
him    to   provide  a  sufficient   water-closet^   and   which   is  your 
authority  for  making  the  works   yourself  (that  is  to  say^  you 
assuming  that  you  have  made  a  proper  order  upon  him  first  and 
he  has  not  obeyed  it)^  you  have  not  properly  made^  because  you 
have  failed  to  observe  the  condition  precedent/'  much  thp  same 
as  failing  to  get  a  report  of  the  surveyor  first.     Consequently^ 
if  Mr.  Scott  Fox  could  show  that  this  order  was  a  bad  one 
because  the  party  had  not  been  heard^  I  think  his  clients  would 
have  been  entitled  to  raise  that  before  the  magistrates.     But,  so 
far  as  I  can  see  in  this  case^  he  never  did  raise  any  such  point  atj^ 
all  before  the  magistrates.      It  seems  to   be   a  very  ingenious 
point  of  Mr.  Scott  Fox's  own  in  all  probability^  and  I  do  not 
see  any  trace  in  the  case  that  that  in  point  of  fact  was  raised 
before  the  magistrates.     But^  as  it  has  been  raised  and  argued^ 
and  as  it  is  an  important  matter  rather  (it  is  an  entire  novelty  in 
my  experience  as  to  these  orders)^  I  think  it  is  right  just  to  say 
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a  word  op  two   about  it,  independently  of  the  question  whether,     Robinsox 
in  point  of  fact,  it  is  raised  formally  in  this  case.     Possibly  we  -,      ^^^ 
might  have   been  asked  to  send  it  back  t»  the  magistrates  to       &c^  of    ' 
have  it  raised,  if  there  had  been  anything  substantial  in  it.     In  SimDERLAWD. 
my  opinion   the  principle  of  Cooper  v.  The  Wandsworth  Board        jTI^ 

of  Works  (8  L.  T.  Rep.  278)  does  not  apply  to  such  a  matter  as         ! 

this.      In    Cooper  v.   The    Wandsworth   Board   of    Works,   the  Public  Health 
Wandsworth  Board  of  Works  assumed  to  pull  the  man's  house   ^g'^^^f" 
down,  which  they  had  no  right  to  do  except  for  the  reason  that    purposes  of 
he  had  failed  to  give  them  a  certain  notice.     They  went  in  and  Act—JusHces"^ 
began  to  demolish  his  house  without  having  told  him  that  they  •^"'j'^jj**^'*"" 
thought  he  had  not  given  them  any  notice.     He  thought  he      worJa^ 
had ;  he  said  that  he  had  sent  a  notice,  and  if  the  local  board  SujgHciency  of 
had  not  erot  it,  it  must  have  miscarried  somehow  or  other,  and  «»w**w^  works 
the  house  would  have  been  pulled  down  without  his  having  an     yict.e.bb 
opportunity  of  telling  them  that  in  fact  he  had  sent  o£E  that    ss.  36,  305! 
Dotice.       The    Court   said   that   that   was   contrary   to    natural 
justice ;  and  one  of  the  judges  (Byles,  J.)  went  back  a  very  long 
way  in  his  judgment  to  an  authority  for  that  purpose,  namely, 
something  which  had  happened  in  the  Garden  of  Eden   when 
Adam   was   called    upon   to   answer   for  his  fault.      They  pro- 
ceeded   upon    those   principles    of   natural    justice,    but    they 
never  said  it  was  necessary  to  have  a  formal  hearing.     They 
never  said  that  Cooper  was  entitled  to  come  by  counsel  and  have 
a  formal  hearing.      He  did  not  know  at  all  what  it  was  that  was 
alleged  against  him,  and  he  was  entitled  to  have  some  oppor- 
tnnity  of  being   heard.      In  this  case  the  procedure  was  totally 
different   from   that.      In  this  case  first  of  all  there  is  to  be  a 
report  of  a  surveyor,  and,  although  it  is  suggested  that  it  may  be 
[and  I  do  not  say  that  it  is  absolutely  impossible)  that  a  sur- 
veyor may  make  a  report  on  mere  hearsay  and  without  going 
into  the  premises,  it  is  in  the  highest  degree  unlikely  ;  therefore 
in  all  probability   at  that  stage  the  man  would  know  that  there 
was  some  question  about  the  sufficiency  of  his  water-closet.     But 
even  if  he   did    not   know,   the  order  has   to  be   made   upon 
him    and    it    has    to    be    served    upon    him    to   furnish   the 
proper  water-closet,    and  he   then    knows    what  is  going    on. 
The   case    which  Mr.    Tindal  Atkinson    has    quoted    of    The 
Attamey-General  v.  Hooper  (69  L.  T.  Kep.   340)  seems  to  me  to 
show  that  then  is  his  time,  if  he  wants  to  do  anything,  to  apply 
to  the  local  authority.      But  even  then  it  is  not  very  much  use 
his  saying  that  in  his  opinion  it  is  a  very  good  water-closet  indeed, 
and  even  it  is  not  sufficient  for  him  to  be  able  to  call  any  number 
of  experts  and  people  to  say  that  it  is,  because  the  governiug 
thing  is  not  the  insufficiency  of  the  water-closet  itseljf,  but  the 
opinion  of  the  local  authority  that  it  is  insufficient.  Consequently 
it  really  is   not  a  case  where  the   hearing   is    wanted  for  any 
practical  purpose.      If  a  hearing  is  wanted  it  certainly  is  not 
necessary  to  have  a  formal  hearing.      The  proceedings  require 
notice  of  it  to  be  given.     I  am  quite  certain  that  this  gentleman 
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R0BIN8ON     wrote  a  great  many  letters  in  the  course  of  these  months  to  the 

^      y:  local  authority,  telling  them  that  in  his  opinion  the  water-closets 

&o.  or    '  ^^^  ^^1  ^h^  sanitary  arrangements  were  really  quite  perfect.      I 

Sunderland,  have  not  the  slightest  doubt  about  that,   and  that  is  all    tliat 

rrrr        was   wanted  to   draw    the    attention   of    the    local    authority 

'        to  the  fact.     Consequently  it  seems  to  me  that  these  principles  of 

Public  Heaiih  natural  justice,  which  were  relied  upon  to  show  that  the  proceed- 

Act,  1875—   jj^gg  Qf  i]^Q  Wandsworth  Board   of  Works   in  pulling  down  Mr, 

■pwrp^^of    Cooper's  house  were  not  justified,  have  no  application  at  all  to 

Act— Justices'  the   present   case.      That  is  my  view  of  that  matter.     I  do  not 

mrisdtetton— mygelf  think  that  that  is  raised  in  this  case.     I  think  that  the 

wof}^     ^^y   point  that  is  really  raised  in  this  case   is,    whether   the 

^(fietanoy  of  magistrate  had  power  to  consider,  upon  this  application^  whether 

agisting  works  the  water-closet  was    sufficient  or  insufficient^  and  I  am  quite 

vi^t^bb  ®^®*^  *^*^  ^®  ^^^  ^^  ^^^^  power  at  all.  That  is  not  an  essential 
£s.  36,305.  element  in  the  matter  in  any  way,  but  it  is  a  matter  entirely  for 
the  local  authority,  subject,  of  course,  ultimately  to  the  appeal 
to  the  Local  Government  Board.  If  they  think  that  it  really  was 
unnecessary,  the  result  of  the  thing  will  be  that  the  local  autho- 
rity will  have  done  at  the  public  expense,  and  not  at  the  indi- 
vidual expense  of  this  person,  something  which  they  thought  was 
an  improvement,  but  which  the  Local  Government  Board  does 
not,  and  the  ratepayers  of  the  district  will  have  to  pay  for  this 
improvement  in  consequence  of  their  having  elected  an  inefficient 
and  foolish  local  authority.  It  seems  to  me  quite  clear  that  the 
justices  came  to  a  right  conclusion^  and  that  the  appeal  mnst  be 
dismissed. 

Appeal  dismissed . 

Solicitors  for  the  appellant.   Maples,   Teesdale,   and   Co.,    for 
Charles  T.  Stockdale,  Sunderland. 

Solicitors  for  the  respondents,  Johnson,  Weatherall  and  Sturt, 
for  F.  M.  Bowey,  Sunderland. 
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QUEEN'S  BENCH   DIVISION. 

Thursday,  Feb.  16. 

(Before  Lawrancb  and  Channbll,  JJ.) 

The  Loxdon,  Brighton,  and  So^th  Coast  Railway  Com- 
pany (apps.)  V,  The  Haywakd'b  Heath  Urban  District 
Council  (resps.)  (a) 

Bye-lau: — Depositing  offensive  matter  in  a  place — Railway  sidutg 
— Truck  of  manure  atvaiting  delivery — Liability  of  railway 
company. 

Bye-law  No.  2  of  the  respondent  council  was  as  follows : 

"  No  feraon  shall  deposit,  throw,  or  allow  to  rvn^  lodge,  or  accu- 
muloie  upon  the  surface  of  any  street,  square,  court,  highway, 
or  place,  or  on  any  waste  or  unoccupied  ground,  or  on  any 
uncovered  drain,  ditch,  watercourse,  sink,  pond,  or  other  collec- 
iicn  of  water,  or  expose  or  cause  to  he  exposed  in  any  other 
manner  whatever  within  the  disirict  any  animal  or  vegetable 
matter,  fish,  offal,  ordure,  blood,  bones,  manure,  shells,  broken 
glass,  china,  or  earthenware,  dusi,  ashes,  house  refuse,  waste, 
or  runnings  from  any  manuf<»ctory  or  other  offensive  or 
nMBious  matter  whatever,'^ 

The  appellants  received  in  their  goods  yard  at  H.  H.  a  track  oj 
manure  which  had  been  carried  by  them  in  the  ordinary  course 
of  their  business. 

It  arrived  on  tl^e  Sunday,  and  notice  was  at  once  given  to  the 
WMignee,  who  proceeded  to  remove  it  on  the  Monday,  and  on 
hsing  emptied  it  gave  forth  a  very  offensive  smell. 

The  magistrates  convicted  the  appellants  of  a  breach  of  the  bye- 
law. 

Eeld^  that  the  magistrates  were  wrong. 

pASB  stated. 

The  appellants  were  charged  on  an  information  preferred  by 
the  sarveyor  of  the  respondents  that  they  did  unlawfully  deposit 
on  a  certain  place^  to  wit^  the  goods  yard  at  the  station  at 
Hsyward^s  Heath  certain  offensive  matter^  contrary  to  the  bye- 
laws  of  the  respondents. 

The  second  bye-law  of  the  Hay  ward's  Heath  Urban  District 
Council  under  which  these  proceedings  were  taken^  is  as  follows  : 

No  penon  shall  deposit,  throw,  or  allow  to  ran,  lodge,  or  accumulate  upon  the 
nrfsoe  of  any  street,  square,  court,  highway,  or  place,  or  on  auy  waste  or  unoccupied 
pOBod,  or  on  any  uneorered  drain,  ditch,  watercourse,  sink,  pond,  or  other  colloc- 

(a)  Reported  by  W.  Di  B.  Hbbbbet,  Esq.,  Barrister-at-Law. 
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tion  of  water,  or  expose  or  cause  to  be  exposed  in  any  other  manner  whatever 
within  the  district  any  animal  or  vegetable  matter,  fish,  offal,  ordure,  blood,  bones, 
manure,  shells,  broken  glass,  china,  or  earthenware,  dust,  ashes,  house  refuse,  waste, 
or  runnings  from  any  manufactory,  or  other  offensive  or  noxious  matter  whatoTer. 

The  following  facts  were  proved  or  admitted  :^ 

That  on  the  23rd  day  of  September  a  track  of  manure  was 
consigned  from  Willow  Walk  Station  to  Hayward's  Heathy  and 
that  some  time  between  6  p.m.  on  Saturday^  the  24th  day  of 
September,  and  the  evening  of  Sunday,  the  25th  day  of 
September,  the  truck,  together  with  several  other  tracks  con- 
taining manure,  arrived  from  London  at  the  appellants'  station 
at  Hayward's  Heath. 

The  manare  was  consigned  to  Mr.  Ansell,  Scaynes  Hill,  and 
had  been  carried  by  the  appellants  over  their  line  in  the  ordinary 
course  of  their  business  as  carriers. 

On  Sunday  evening,  the  25th  day  of  September,  verbal  notice 
was  given  by  one  of  the  appellants'  servants  to  the  consignee  of 
the  arrival  of  the  manure,  and,  pending  its  removal  the  trucks 
containing  the  manure  were  on  their  arrival  placed  by  the  appel- 
lants in  their  goods  yard  at  the  station. 

The  goods  yard  is  within  the  district  of  the  Hayward's  Heath 
Urban  District  Council  and  is  sitaate  close  to  and  adjoining  the 
passenger  station,  and  is  surroanded  by  shops  and  private 
dwelling-houses. 

Aboat  mid-day  on  Monday,  the  26th,  the  trucks  were  being 
emptied  by  the  consignee,  and  a  very  offensive  smell  was  then 
proceeding  from  the  manure,  and  was  noticeable  in  Boltro-road 
and  other  places  within  the  district.  The  track  contained 
offensive  and  noxious  matter. 

On  the  following  day,  the  27th  day  of  September,  at  9.15  a.m., 
the  manure  was  inspected  by  the  medical  officer  of  health. 

A  man  in  the  employ  of  the  consignee  was  at  that  time  pro- 
ceeding with  the  unloading  of  the  manure,  and  it  was  then  in  a 
very  offensive  condition  and  injarious  to  health  owing  to  the 
smell  proceeding  from  the  same.  It  consisted  of  stable  manure, 
rags,  meat,  vegetable  matter,  and  offal.  It  was  in  a  decomposed 
state  with  maggots  in  it,  and  was  calculated  to  produce  sickness, 
headache,  diarrhoea,  and  loss  of  appetite,  and  might  produce 
diphtheria. 

The  act  of  unloading  gave  rise  to  the  material  in  the  air  which 
caused  the  bad  smell. 

It  was  contended  on  behalf  of  the  appellants  (a)  that  the 
above  facts  disclosed  no  breach  on  the  part  of  the  appellants  of 
the  second  bye-law ;  {b)  that  the  goods  yard  of  the  appellants 
was  not  a  place  within  the  meaniiig  of  the  bye-law ;  (c)  that  the 
appellants  could  not  be  said  to  have  deposited  the  said  manare 
on  the  snrfaceof  a  place  within^  the  bye-law;  (d)  that  if  and  so 
far  as  the  appellants  can  be  said  to  have  acted  under  the  circum- 
stances set  out  in  contravention  of  the  bye-law,  such  bye-law, 
is  void  as  being  ultra  vires  and  unreasonable. 
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Thejastices  were  of  opinion  that  a  breach  had  been  committed 
and  that  the  goods  yard  was  a  place^  and  that  the  appellants  did 
deposit  manare  on  the  snrface  thereof^  and  that  the  bye-law  was 
yalid,  and  they  therefore  convicted  the  appellants. 

R,  E,  Moore  for  the  appellants. 

The  respondents  did  not  appear. 

Lawbance,  J. — The  magistrates  were  clearly  wrong  in  this 
case.    The  appeal  mast  be  allowed. 

Chankbll,  J.  concurred. 

Conviction  quashed. 

Solicitors  for  the  appellants^  Bose  and  Go, 


QUEEN'S   BENCH   DIVISION. 
Friday,  Jan,  27,  1899. 

(Before  Lawbance  and  Channell,  JJ.) 

KiTSON  (app.)  V.  Ashe  (resp.).  (a) 

By*''latr — Private  ground  used  for  betting — No  nuisance  or 
obstruction — "  Pla^^  of  public  resort^' — Validity  of  bye-law. 

Bij  the  Middlesbrough  Improvement  Act  1877  (40  ^  41  Vict. 
r.  aar^.),  s.  25,  "  the  corporation  from  time  to  time  may  make 
.  .  .  such  bye-laws  as  they  Toay  think  fit  for  the  prevention 
of  betting  ...  in  the  public  streets,  passages  .  .  . 
and  other  places  of  public  resort  within  the  borough.'' 

h  purmance  of  this  enactment  the  corporation  of  M.  made  the 
following  bye-law  :  ''  Any  person  who  shall  frequent  and  use 
nny  street,  passage,  recreation  ground,  or  other  place  of  public 
rt-ttort  within  the  borough  of  M.,  either  on  behalf  of  himself  or 
any  other  person,  for  the  purpose  of  betting  or  watering  or 
'igreeing  to  bet  or  wa^er  with  any  person  shall  be  liable  to  a 
penalty  not  exceeding  bl.  for  each  offence." 

The  appellant,  together  with  others,  used  a  piece  of  private  ground 
within  the  borough,  without  the  leave  of  the  owner,  habitually 
/w  the  purpose  of  betting.  No  nuisance,  annoyance,  or  obstruc- 
^u/fi  was  caused. 

^^Id,  that  the  ground  was  a  "  place  of  public  resort "  within 
^hc  hye-law,  and  that  the  bye-law  was  not  ultra  vires  or 
'unreasonable. 
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(a)  Reported  by  W.  db  B.  Herbert/  Esq.,  Barrister-at-Law. 
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KiTsoN  The  appellant  was  samtnoned  before  the  stipendiary  magistrate 

^-  of  Middlesbrough  for  that  he  on  the  2nd  day  of  Jane,  1898,  at  the 

" ^'  borough  of  Middlesbrough^  did  frequent  and  use  a  certain  place 

1899.  called  "  The  Betting  Ground ''  in  Snowdon-road  for  the  purpose 

"7"  of  bookmaking  or  bettings  contrary  to  the  form  of  the  bye-law  in 

ByB-iaw9^  that  case  made  and  provided. 

pxtbUcr^t       T^®  bye-law  was  as  follows  : 

— Private  Any  person  who  shall  frequent  and  use  any  street,  passage,  recreation  gronnd,  or 
grotmd —      other  place  of  pablic  resort  within  the  borough  of  Middlesbrough,  either  on  behalf 

Absence  of  of  himself  or  of  any  other  person,  for  the  purpose  of  betting  or  wagering  or  agree- 
n7iisanee.  ing  to  bet  or  wager  with  any  person  shall  be  liable  to  a  penalty  not  exceeding  51.  for 
each  ofiFence. 

It  was  made  in  pursuance  of  the  Middlesbrough  Improvement 
Act^  ]  877  (40  &  41  Vict.  c.  xxx.)^  sect.  25  of  which  is  as  follows : 

The  corporation  from  time  to  time  may  make,  and  when  made  may  repeal,  amend, 
or  alter  such  bye^laws  as  they  may  think  fit  for  the  prevention  of  betting,  gambling, 
and  playing  of  pitch  and  toss,  and  of  public  ofiFenoes  and  nuisances  in  the  pablic 
streets,  passages,  Albert  Park,  and  recreation  grounds  and  other  places  of  pablic 
resort  within  the  borough. 

The  place  called  the  Betting  Gronnd  was  a  piece  of  private 
ground  situated  within  the  borough^  about  70  yards  by  35  yards^ 
upon  which  the  owner  is  gradually  from  time  to  time  building 
houses.  It  was  not  inclosed  by  any  barrier  or  fence^  but  was 
bounded  by  four  streets. 

The  ground  was  used  by  the  bookmakers  and  other  members 
of  the  public^  to  the  number  of  about  300^  every  day  for  the 
purpose  of  bettings  but  without  any  permission  from  the  owner. 
No  nuisance^  annoyance^  or  obstruction^  however^  was  caused  to 
the  persons  using  the  streets  or  footpaths,  or  to  the  residents  in 
the  adjacent  houses. 

Upon  the  day  in  question  the  appellant,  together  with  other 
bookmakers,  who  did  not  confine  themselves  to  any  one  spot  on 
the  ground,  but  moved  about,  used  and  frequented  the  ground 
for  the  purpose  of  betting. 

It  was  contended  on  behalf  of  the  appellant  that  the  bye-law 
did  not  apply  to  private  gronnd,  and  that  the  ground  used  was 
not  a  street,  passage,  recreation  ground,  or  other  place  of  pablic 
resort  within  the  meaning  of  the  bye-law,  but  that  if  it  was,  then 
the  bye-law  was  ultra  vires  and  unreasonable. 

The  magistrate  held  that  the  Betting  Ground  was  a  place  of 
pablic  resort  within  the  bye-law,  and  that  the  bye-law  was  not 
ultra  vires  or  unreasonable.  He  therefore  convicted  the 
appellant. 

Luck  for  the  appellant. — ^The  bye-law  is  ultra  vires.  The  Act 
only  enables  the  corporation  by  a  bye-law  to  prohibit  betting  in 
public  streets  and  other  places  of  public  resort  within  the 
borough.  This  was  a  private  piece  of  land,  and  therefore  not  a 
place  of  public  resort,  for  the  public  have  no  right  to  come  on  to 
it.  The  bye-law,  further,  goes  beyond  the  power  given  by  the 
statute.     It    prohibits    betting    in,  any   street,   and   the    word 
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"  public "  has  been  omitted.     To  bet  is  not  in  itself  an  offence,  Krraoy 

and  this  bye-law  attempts  to  make  betting  an  illegal  act,  even  .  ^' 

where  it  does  not  contravene  the  Betting  Act.     He  referred  to  " 

Strickland  v.  Hayes  (74  L.  T.  Eep.  137;  (1896)  1  Q.  B.  290).  1899. 

Scott  Fox,  Q.O.  for  the  respondent.     The  bye-law  is  not  idtra  tu^— 

vires.    It  is  within  the  powers  given  by  the  local  Act.     It  is  sye-laws— 

clear  from  the  case  that  this  ground  was  habitually  used  and  Place  of 

resorted  to  for  the  purpose  of  betting.     He  referred  to  Burnett  p^blw  resort 

Y.  Berry  (74  L.  T.  Bep.494;  (1896)  1  Q.  B.  641,  and  ZVw^e  v.  7^^^-- 

Mnson  (78  L.  T.  Rep.  647;  (1898)  2  Q.  B.  91).  Absence  of 

Luck  in  reply.  nuisance. 

Lawbakce,  J. — I  think  in  this  case  that  the  magistrate  was 
right.  The  bye-law,  with  the  exception  that  the  word  *'  public  " 
occurs  before  the  word  ''  streets  "  in  the  section  and  not  in  the 
bje-law,  follows  the  Act.  The  only  question  that  arises  here  is 
whether  this  private  land  in  question  is  a  **  place  of  public 
resort '^  under  the  circumstances  of  the  case.  I  do  not  think 
thai  there  can  be  any  doubt  that  it  was.  The  place  in  fact  was 
resorted  to  by  the  public,  and  that  is  sufficient. 

Chavnsll,  J. — We  have  not  to  decide  whether  a  bye-law  like 
this  could  ^e  made  under  the  Municipal  Curporations  Act  1882. 
That  was  the  case  in  Burnett  v.  Berry  (74  L.  T.  Rep.  494 ;  (1896) 
1  Q.  B.  641),  but  in  the  present  case  it  is  sought  to  applj  a  bye- 
law  to  places  where  persons  have  no  right  to  resort.  A  bye-law 
cannot  be  made  under  this  Improvement  Act  so  as  to  forbid 
betting  in  private  places,  but  the  present  bye-law  covers  this 
case  and  is  within  the  Act.  The  words  of  the  bye-law  were 
idenlical  with  those  in  the  Act,  so  that  no  question  could  arise  as 
to  whether  it  was  justified.  The  only  question  is  as  to  the 
meaning  of  the  Act — as  to  the  places  to  which  the  bye-law 
extends.  Does  it  mean  places  to  which  the  public  go  as  of  right, 
or  places  to  which  they  actually  resort  ?  I  think  the  latter 
meaning  is  the  true  meaning.  So  long  as  the  owner  of  the  piece 
of  land  allows  the  public  to  wander  over  it  and  the  public  do  in 
&ct  go  over  it,  it  is  within  the  bye- law. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Hamlin,  Orammer,  and  Hamlin, 
for  Wilkes  and  Wilkes,  Middlesbrough. 

Solicitors  for  the  respondent,  Belfrage  and  Co. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  April  17,  1899. 

(Before  Da.rlino  and  Channell,  JJ.) 

O'Dba  (app.)  V.  Obowhubst  (resp.)  (a) 

Hawker — Taking  round  oil — Previous  request  by  customer  to  coil 
— Sale  of  oil— Amount  to  be  purchased  fixed  on  ea>ch.  call — 
Hawkers  Act,  1888  (51  ^  52  Vict.  c.  83),  ss.  2,  3,  6. 

By  sect.  6  of  the  Hawkers  Act,  1888,  a  penalty  of  101.  is  imposed 
upon  every  person  who  without  a  licence  does  any  act  for  which 
a  licence  is  required,  and  by  sect.  3  a  licence  is  required  to  be 
taken  out  ann/ually  by  every  hawker. 

By  sect.  2  a  hawker  for  the  purposes  of  the  Act  is  thus  defined  : 
'^Hawker  means  any  person  who  travels  with  a  horse  or  other 
heast  bearing  or  drawing  burden,  and  goes  from  place  to  place 
or  to  other  merCs  houses  carrying  to  seU  or  exposing  for  sale  any 
goods,  wares,  or  merchandise  to  be  afterwards  delivered,  and 
includes  any  person  who  travels  by  any  means  of  locomotion  to 
any  place  in  which  he  does  not  usually  reside  or  carry  on  busi- 
ness, and  there  sells  or  exposes  for  sale  any  goods,  wares  or 
merchandise  in  or  at  any  house,  shop,  room,  booth,  stall,  or 
other  place  whatever  hired  or  used  by  him  for  that  purpose,^' 

Held,  that  taking  a  cask  of  oil  round  in  a  cart  to  customers  in 
pursuance  of  orders  to  call,  when  the  quantity  required  was 
fixed  by  the  customer  at  his  house,  wa^  hawking  within  the 
statute  and  required  a  licence. 

i^ASE  stated. 

The  respondent  was  charged  on  an  information  preferred  by 
the  appellant  that  he  did  trade  as  a  hawker  withont  having  in 
force  a  proper  licence  as  by  the  statute  required. 

The  following  facts  were  proved  : 

On  the  29th  day  of  October,  1898,  the  respondent  was  carry- 
ing on,  and  for  some  years  had  carried  on,  at  Hackuey  the 
business  of  an  ironmonger,  and  sold  lamps  and  lamp  oil.  On 
this  day  the  appellant  saw  the  respondent,  and  also  on  the  two 
previous  days,  in  various  streets  in  Hackney.  On  each  occasion 
the  respondent  had  with  him  a  horse  drawing  a  cart,  in  which 
was  a  large  cask  of  lamp  oil,  from  which  he  drew  oil  and  delivered 
it  at  various  houses. 

It  was  further  proved  that  at  three  of  these  houses  they  had  in 

(a)  Reported  by  W.  de  B.  Hebbebt,  Esq.,  Barrister-at-Law 
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two  cases  purchased  lamps,  and  that  in  all  cases  he  had  been       O'Dka 
rwmested  to  call   to  supply  oil  for  the  houses.     He  re&nilarly  ^      ^- 

called  m  accordance  with  these  requests,  and  he  had  been  told        

probably  what  amount  would  be   required.     But   sometimes  a        1899. 

larger  amount  was  taken  and  sometimes  a  less,  he  never  knew        

aniil  he  called  what  amount  would  be  actually  required  on  the      jjgsa--^* 
day  he  called,  though  the  same  amount  was  usually  taken.  OdUing  with 

It  was  admitted  that  the  respondent  drove  his  own  cart.  goods-- 

It  was  contended  on  behalf  of  the  appellant  that  the  respon-     rJowuthv 
dent  travelled  with  a  horse  drawing  burden,  and  that  he  went  to    cuHamer— 
other  men's  houses ;  and  it  was  also  contended  that  inasmuch  as       Sale  at 
the  respondent  did  not  know  until  he  arrived  at  a  house  how    f^^^^^^^ 
moch  would  be  required  at  that  house  on  any  particular  day,  the  ^51  ^  52  yid. 
oil  was  not  sold  until  he  arrived  at  the  house,  and  that  he  was    e.  33,  st.  2, 
therefore  carrying  merchandise,  viz.,  oil,  for  sale.     It  was  con-        •^'  ^* 
tended  that  this  constituted  him  a  hawker  within  the  Act. 

The  magistrate  was  of  opinion  that  the  Hawkers  Act,  1888,  was 
not  intended  to  apply  to  persons  calling  at  the  houses  of  regular 
CDstomers  in  compliance  with  previous  requests  from  these 
customers,  and  that  the  respondent  did  not  answer  the  definition 
of  hawker"  within  the  section,  and  he  therefore  dismissed  the 
sommons. 

Danekwerts  for  the  appellant. — The  respondent  clearly  brought 
himself  within  the  Act.  He  referred  to  the  Hawkers  Act  1888 
(51  &  52  Vict.  c.  38),  ss.  2,  3,  6.  The  sale  did  not  take  place 
until  the  house  was  reached  and  the  purchaser  had  said  how 
much  oil  was  require^.  PletU  v.  OampbeH  (78  L.  T.  Bep.  344; 
(1895)  2  Q.  B.  225)  shows  that  as  there  was  no  allocation  at  the 
shop,  the  sale  took  place  where  such  allocation  was  made,  viz., 
the  cnstomer's  house.  The  case  of  Bex  v.  M'Knight  (10  B.  &  C. 
734)  shows  that  no  offence  is  committed  within  the  meaning  of 
the  Hawkers  and  Pedlars  Act  (50  Geo.  8,  c.  41)  where  packets 
of  tea  were  made  up  at  the  shop  in  pursuance  of  orders  obtained 
by  a  servant  sent  round  a  neighbourhood  for  that  purpose,  and 
sabseqnently  delivered.  But  the  facts  in  the  present  case  are 
entirely  different.  Here  there  was  a  carrying  to  sell  and 
•zposing  for  sale  oil,  and  a  going  to  other  men's  houses  for  such 
pmpose.     [Channsll,  J. — ^If  boots  were  sent  to  be  tried  on  in 

tarsoance  of  an  order^  would  that  make  the  bootmaker  a 
awker  ?]  No.  That  is  decided  by  Rex  v.  LUtlt  (1  Burr.  609), 
which  lays  it  down  that  one  act  of  selling  does  not  make  a  man 
a  hawker  so  that  he  ought  to  take  out  a  licence  to  trade  as  such. 
The  wav  in  which  an  Act  of  Parliament  of  this  kind  is  to  be 
construed  is  laid  down  by  Wills,  J.  in  Williaineon  v.  Norris  (79 
L.  T.  Bep.  415 ;  (1899)  1  Q.  B.  7),  where  he  says  that  one  must 
oonatme  it  from  the  words  of  the  Act  itself,  and  it  cannot  be 
helped  that  it  covers  cases  which  may  be  of  apparent  hardship. 
The  respondent  did  not  appear. 

Dabuho,  J. — ^I  think  in  this  case  that  the  magistrate  came  to  a 
vrrong  conclusion^  and  I  form  the  opinion  with  reluctance  that 
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O'Dba       this  is  within  the  words  of  the  Act  of  Parliament  in  question. 
^*  This  man  who  carried  this  out  was  iu  the  habit  of  callinsr  at  these 

'   houses  with  his  barrel  of  oil  drawn  by  a  horse.      He  knew  that 

1899.        some  oil  would  be  taken^  but  he  did  not  know  how  much.     It 

7 —        cannot  therefore  be  said  that  he  had  sold,  and  that  this  was  only 

^isS—  ^ '  *  delivery.     That  was  the  case  in  the  authority  cited.     Here  the 

Calling  with  Customers  had  not  bound  themselves  to  take  any  goods.     Now, 

gooda—      did  the  respondent  go  with  a  horse  to  other  persons'  houses 

TMn^rby     carrying  goods  to  sell  ?      He  carried  in  this  way  oil  to  sell,  and 

customer—    SO  he  is  within  the  mischief  of  the  Act.     I  do  not  think  that  if  he 

Sale  ae      had  done  it  on  one  occasion  only  he  would  be  within  the  Act,  for 

'^rwiUsM—    *^  isolated  case  would  not  be  within  the  section,  for  I  think  the 

51  f  52  Vict,  words  show  something  more  necessary.     Making  one  journey 

r.  33, 8s.  2,    would  not  be  ^'  travelling  "  in  this  case.     But  in  this  case  he 

^'  ^*         went  round  habitually.     Now,  the  learned  magistrate  says  in  his 

finding  that  in  his   opinion  the   Hawkers  Act,  1888,  was    not 

intended  to  apply  to  persons  calling  at  the  houses  of  regular 

customers    in   compliance   with   previous    requests   from    such 

customers,  and  that  the   respondent  did  not  come  within  the 

definition  of  '^  hawker  "  in  the  Act.      So  it  is  said  that  the  Act 

does  not  apply  for  all  purposes,  and  that  where  a  person  calls  and 

does  what  if  there  was  no  request  to  call  would  be  within  the 

Act,   such  acts  are  not  within  the   statute.     But   I  think  the 

words  of  the  statute  are  suflScient  to  cover  this  case. 

Channell,  J. — I  am  of  the  same  opinion,  and  on  the  same 
grounds. 

Solicitor  for  the  appellant. — The  Solicitor  of  Inland  Revenue, 
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Monday,  April  17,  1899. 

(Before  Darling  and  Chaknell,  JJ.) 

Be  An  Application  bt  William  Bethbl.  (a) 

Justices — Application  under  I/unacy  Act — Court  of  summary 
jurisdiction — Power  to  state  case — Order  to  seize  money  in 
lunatic^ s  name  in  savings  bank — Summary  Jurisdiction  Act, 
1848  (11  ^12  Vict.  c.  43),  s.  85 — Summary  Jurisdiction  Act, 
1879  (42  ^  43  Vict.  c.  49),  s.  &i—Lwnacy  Act,  1890  (53  ^  64 
Vict.  c.  5),  s.  299. 

Justices  acting  v/nder  sect.  299  of  the  Lunacy  Act  are  not  a  Court 

(«)  Reported  by  W.  DX  B.  Hsmnr  Etq.,  Btniit«r-at.Law. 
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of  nummary  jv/risdietion,  and  have  therefore  no  power  to  state  a      He  An 
case,  "  APPU0A.TION 

An  order  under  that  section  can  be  made  to  seize  money  standing  in      bbthbl. 
the  lunatic? 8  name  in  the  Post  Offics  Savings  Bank,  

1899. 

CASE  stated.  justi^f  the 

peace — Court 

At  a  petty  sessions  holden  at  Beigate  on  the  12th  day  of  ^f  ^wnmary 
November,  1898,  an  application  was  made  to  justices  by  William  "^liT^^cw* 
Bethel,   hereinafcer   called   the  appellant^   one  of   the  relieving  Aeta^Order 
officers  of  the  Reigate  Union,  for  au  order  under  sect.  299  (1)  of      *©  »«**« 
the  Lunacy  Act,  1890,  directing  him  to  seize  a  sum  of  money     ^«**«**«'* 
standing  in  the  Post  Office  Savings  Bank  in  the  name  of  a  lunatic      hanh— 
who  had  become  chargeable  to  the  union,  for  the  purpose  of  ii^l2Ftcr. 
paying   the    expenses   of  maintenance  and   incidental   expenses   ^'  ^'  *•  ^. » 
respectively  incurred  or  to  be  incurred  in  relation  to  the  lunatic,    c,  49,  $.  54 ; 
Upon  the  hearing  of  the  application  the  justices  declined  to  53  ^  54  Viet. 
make  any  order.  ^-  ^'  ^-  2^9- 

Upon  an  application  they  stated  this  case,  but  subject  to  the 
question  whether  they  had  any  such  power  to  state  a  case. 

They  were  of  opinion  that  they  had  no  such  power,  for  a 
special  case  can  be  stated  under  the  Summary  Jurisdiction  Act, 
1879,  only  where  a  person  aggrieved  '^  desires  to  question  a  con- 
viction, order,  determination^  or  other  proceeding  of  a  Court  of 
sommary  jurisdiction,'^  and  that  justices  acting  under  sect.  299  of 
the  Lunacy  Act,  1890,  are  not  such  a  Court  of  summary  jurisdic- 
tion. In  forming  that  opinion  they  were  guided  by  Boulter  v. 
Kent  JusUces  (77  L.  T.  Rep.  288;  (1897)  A.  C.  556),  sect.  35  of 
the  Summary  Jurisdiction  Act,  1848,  and  sect.  54  of  the 
Summary  Jurisdiction  Act,  1879;  and  further  by  the  fact  that 
if  the  Legislature  had  intended  that  justices  acting  under 
sect.  299  of  the  Lunacy  Act,  1890,  should  be  such  a  Court,  the 
enactment  would  have  read  "  if  it  appears  to  a  Court  of  summary 
jarisdiction  "  instead  of  ''  if  it  appears  to  any  justices.'^  They 
were  also  influenced  by  the  fact  that  a  justice  may  make  an  order 
under  the  enactment  without  any  information  or  complaint  of 
the  relieving  officer  and  apparently  of  his  own  motion,  and  that 
therefore  the  order  is  quite  different  to  an  order  of  a  Court  of 
Bommary  jurisdiction. 

They  declined  to  make  the  order  in  question  for  the  following 
reasons: — 

(1)  It  appeared  to  them  that  the  sub-section  in  question 
enabled  them  to  make  an  order  only  in  respect  of  money  or 
other  personal  property  which  was  capable  of  ''seizure"  or 
"  seizure  and  sale,"  as,  for  example,  cash  in  the  lunatic's  posses- 
sion or  house  or  personal  chattels,  and  that  deposits  in  the  Post 
Office  Savings  Bank  could  be  neither  seized  nor  sold,  and  that 
therefore  they  had  no  power  to  make  the  order.  In  arriving  at 
that  conclusion  they  were  influenced  by  the  fact  that  unless  the 
Postmaster-General  paid  the  deposits  to  the  appellant  after  making 
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Re  An       the  order,  be  would  be  unable  to  seize  the  deposits  or  otherwise 
AmjcATioN  enforce  the  order. 

Bbthil.  (^)  B°^  if  ^^®7  ^^^  power  to  make  the  order,  it  appeared  to 

—        them  that  under  sect.  299  (2)  the  money  might  have  been  paid 
^^'        without  any  such  order,  and  the  appellant^s  receipt  would  have 
JusUceTof  ths  ^^^°  ^  good  discharge ;  and^  further,  that  payment  might  have 
peace—  Court  been  obtained  by  virtue  of  an  order  of  a  County  Court  judge 
of  summary  under  sect.  182  of  the  Lunacy  Act,  1890.     They  were  also  of 
'!!!^nacy     opinion  that  the  making  of  an  order  was  within  their  discretion. 
Acts— Order  and  they,  under  the  circumstances,  declined  to  make  it.    This 
*•  eeue      was  Supported  by  the  terms  of  sect.  299  (1),  which  says  "  such 
moMwin    i°^*i*^  may  by  order  direct,"  whereas  the  earlier  Act  (16  &  17 
hank—      Vict.  c.  97,  s.  104)  says  "  shall  by  an  order/'     The  exercise  of 
11  4- 12  Vict,  this  discretion  was  subject  to  revision  by  the  Court  of  Quarter 
42^43  F'^t    Sessions  by  sect.  801  ot  the  Lunacy  Act,  1890,  and  so  the  appel- 
c,  49,  8. 64 ;   ^^^^  would  not  be  without  a  remedy  even  if  a  special  case  could 
53  ^54  Vict,  not  be  stated. 

c.  5,  s.  299.        ^Y^Q  appellant  contended  that  the  justices  not  only  had  the 
power,  but  were  bound  to  make  the  order. 

English  Harriaon,  Q.C.  (22.  Bwrleigh  Muir  with  him)  for  the 
appellaDt. — ^The  justices  had  power  to  state  the  case.  They  are 
a  Court  exercising  summary  jurisdiction. 

Avory,  for  the  justices,  was  heard  as  amiiciLa  curise  as  to  the 
power  to  state  a  case.— Justices  making  an  order  under  the 
Lunacy  Act  are  not  acting  as  a  Court  of  summary  jurisdiction. 
That  is  the  express  provision  of  sect.  35  of  the  Summary  Juris- 
diction Act,  1848  (11  &  12  Vict.  c.  43).  That  is  incorporated 
into  the  Summary  Jurisdiction  Act,  1879,  by  sect.  54  of  that 
Act. 

Midr  in  reply. — The  words  of  sect.  35  have  no  application  to 
an  order  to  seize  property. 

Dabling,  J.-— In  this  case  we  think  that  on  the  true  construc- 
tion of  sect.  299  of  the  Lunacy  Act,  1890,  read  with  sect.  35 
of  the  Summary  Jurisdiction  Act,  1848,  the  magistrates  were 
not  a  Court  of  summary  jurisdiction,  and  so  had  no  power  to 
state  a  case.  By  sect.  299,  if  it  appears  to  any  justice  that  a 
lunatic  chargeable  to  any  union  has  any  real  or  personal  property 
more  than  sufficient  to  maintain  his  family,  such  justice  may  hj 
order  direct  the  relieving  officer  of  such  union  to  seize  so  much  of 
any  money  of  the  lunatic  as  the  justice  may  think  sufficient  to 
pay  the  expenses  of  maintenance  and  incidental  expenses  in  rela- 
tion to  the  lunatic.  Sect.  35  of  the  Summary  Jurisdiction  Act, 
1848,  which  is  an  Act  that  deals  with  the  powers  of  magistrates 
and  deals  with  their  powers  when  a  Court  of  summary  jurisdic- 
tion, says  that  nothing  in  this  Act  shall  extend  or  be  construed 
to  extend  to  anv  orders  made  *with  respect  to  lunatics  or  the 
expenses  incurred  for  the  lodging,  maintenance,  medicine,  cloth- 
ing, or  care  of  any  lunatic  or  insane  person.  Now  the  order  in 
this  case  was  one  made  in  respect  of  a  lunatic,  as  the  lunatic  is  a 
pauper.     It  is  made  not  only  because  he  is  a  pauper,l)ut  because 
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he  is  a  lanatic.     It  therefore  appears  that  upon  the  proper  read-       ^  a.n 
ing  o£  sect.  85,  the  magistrates,  acting  under  sect.  299,  were  not  j^'wiluam 
acting  as  a  Coart  of  sammary  jurisdiction.     We  have  been  asked      bsthbl. 

to  giye  our  opinion  as  to  the  order,  and  will  therefore  do  so.     As        

to  that,  we  think  that  the  magistrates  were  wrong.  They  thought        ^^^ 
that  they  had  no  power  to  make  the  order,  because  sub-sect.  (1)  jtutices  of  the 
of  sect.  299  of  the  Lunacy  Act,  1890,  enabled  them  to  make  bh  peace —Court 
order  only  in   respect  of   money   or  other  personal  property  ^f  ^J*^^ 
capable  of  '^  seizure  '*  or  ''  seizure  and  sale,''  such  as  cash  in  the  '^  —Lunacy 
lonatic's  possession,  and  that   with  regard  to  deposits  in  the  AcU^Order 
sayings  bank  they  had  no  power  to  make  the  order.     But  sub-      ^^  ^.^f 
sect. {2)  of  that  section  gives  power  to  deal  with  property  of  the    f^^y^'n 
hoatic  in  an  ordinary  bank,  and  such  is  just  as  much  outside  the       hank— 
words  " seizure "  or  '^seizure  and  sale''  as  money  in  the  Post  ii#i2F*rf. 
Office  Sayings  Bank.     The  magistrates  further  say  that  they  had  l^^'^vict. 
a  discretion.     They  seem  to  think  that  the  word  *'  may"  giyes  c.  49, «.  54 : 
tbem  power  to  please  themselyes.     It  does  not  mean  anything  of  53  f  54  Viet, 
die  kind.     They  had  power  to  make  this  order,  and  they  must   *"•  ^'  *•  ^^^• 
exercise  a  proper  judicial  discretion. 

Chamhsll,  J. — I  agree. 

Solicitors  for  the  appellant,  Morrisons,  for  Prank  C.  Morrison, 
Beigate. 

SoUcitors  for  the  justices,  H.  Tyrrell  and  Son,  for  Head,  Mole, 
sod  Bosling^  Reigate. 


HOUSE  OF  LORDS. 

May  5, 6, 17,  1898,  and  March  14,  1899. 

(Before  the  Lord  Chancbllob  (The  Earl  of  Halsbury),  Lords 
Watson,  Hobhouss,  Ashbourne,  Herschell,  Macnaghten, 
MoBEis,  Shand,  DAyEY,  and  James  of  Hbreford.)Jj 

Powell  v,  Ksmpton   Park  Company,  (a) 

ok  appeal  from  the  court  of  appeal  in  ENGLAND. 

BeMng — Plcu^e  used  for  betting — InclostMre  on  racecourse — Betting 
Ad,  1863  (16  ^  17  Vict.  c.  119),  ss.  1,  8. 

The  word  "place  "  in  the  Betting  Act,  1858,  ss,  1  and  8,  means  a 
pUics  analogous  in  character  and  use  to  a  "  betting  hou^e  '*  or 
"office.'' 

(a)  Reported  by  C.  E.  Maij>bn,  Esq.,  BarriBter-at-Law. 
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POWBLL 
V. 
KUHFTON 

Pabk 

GOBCPAlfT. 

1899. 


Betting — 
Plctee  used 
for  betting — 
Rctcecoune 
inclotwre — 
Betting  Act, 
1853— 16  #17 
Vict,  c,  119, 

88.  1,  3. 


Adjacent  to  a  racecourse  and  forming  part  of  it  xoas  an  open 
incloaure  surrounded  by  rails  to  which  the  public  were  admitted 
at  ra,ce  meetings  on  payment  of  an  entrance  fee.  The  greater 
number  of  the  people  who  entered  the  mcloswre  went  there  far 
the  purpose  of  betting  with  the  professional  bookmakers  lohom 
they  found  there.  The  bookmakers  were  admitted  on  the  same 
terms  a^  the  general  public,  and  had  no  special  rights  in  the 
inclosure,  and  did  not  confine  themselves  to  any  particular 
part  of  it.  They  acted  independently  and  in  competition  with 
each  otlier,  and  independently  of  the  proprietors  of  the  race- 
course,  and  anyone  might  a>ct  as  a  bookmaker.  The  betting 
was  for  the  most  part  ready-money  betting,  and  no  betting  Usts 
were  exhibited,  but  the  bookmakers  called  out  the  odds. 

Held  {affirming  the  judgment  of  the  cowrt  below.  Lords  Hobhouse 
and  Davey  dissenting),  that  the  inclosure  was  not  a  "place  kept 
or  used  for  the  pwrpose  of  betting  with  persons  resorting  thereto, ^^ 
within  the  meaning  of  the  Betting  Act,  1858. 

Eastwood  V,  Miller  (30  L.  T.  Rep.  716  ;  L,  Rep,  9  Q.  B.  440), 
Haigh  V.  Town  Council  of  Sheffield  (31  L,  T,  Rep.  536; 
L.  Rep.  10  Q,  B.  102),  and  Hawke  v,  Dunn  (18  Cox  C.  C. 
543;  76  L.  T.  Rep.  355;   (1897)  1.  Q.  B,  579)  overruled. 

THIS  was  an  appeal  from  a  judgment  of  the  full  Court  of 
Appeal  (Lord  Esher,  M.B.,  Lindley,  Lopes,  Smith,  and 
Chitty,  L.J  J.,  Rigby,  L.J.  dissenting),  reported  in  18  Cox  C.  C. 
561 ;  77  L.  T.  Rep.  2  ;  (1897)  2  Q.  B.  242,  who  had  reversed  a 
judgment  of  Russell,  C.J.  at  the  trial  before  him  without  a 
jury. 

The  learued  Chief  Justice  held  that  he  was  bound  by  the 
decision  in  Hawke  v.  Dunn  {vbi  sup.). 

The  action  was  brought  for  an  injunction  to  restrain  the  respon- 
dents from  opening  or  keeping  a  certain  inclosure  known  as 
the  "  reserved  inclosure "  for  the  purpose  of  persons  using 
such  inclosure  for  the  purpose  of  (1)  betting  with  persons 
resorting  thereto,  or  (2)  money  being  received  by  or  on  behalf  of 
such  persons  using  the  same  as  deposits  made  on  horse  races; 
and  from  knowingly  and  wilfully  permitting  the  said  inclosure  to 
be  used  by  such  persons  for  the  said  purposes,  or  either  of  them ; 
and  from  otherwise  carrying  on  their  business  in  a  manner 
contrary  to  the  Betting  Act,  1853  (16  4  17  Vict.  c.  119),  or  to 
its  memorandum  of  association,  and  from  expending  moneys  the 
assets  of  the  respondent  company  in  and  about  the  maintenance 
and  conduct  of  such  illegal  business.  The  appellant  was  a  share- 
holder in  the  respondent  company,  which  was  incorporated  under 
the  Companies  Acts  for  the  purpose  of  carrying  on  the  business 
of  a  racecourse  company,  and  from  time  to  time  held  race 
meetings  under  the  rules  of  the  Jockey  Club  and  the  rules  of  the 
National  Hunt  Committee,  in  accordance  with  the  provisions  of 
the  articles  of  association.  The  respondents  were  the  owners 
and  occupiers  of  the  Kempton  Park  Racecourse,  containing  a 
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considerable  namber  of  acres  and  inclosed  by  a  substantial  fence,      Powell 
on  which  they  had.  laid  out  a  racecourse  and  held  horse-race      kkmltto' 
meetings.     Adjoining  the  course  the  respondents  had  fenced  off       p^^j^ 
and  inclosed   by  iron  railings  a  piece  of  ground  or  inclosure     Compant. 
known  as  the  "  reserved  inclosure/'     This  reserved  inclosure  did        TTZ 

not  exceed  a  quarter  of  an  acre  in  extent.     It  was  uncovered,        ' 

except  that  on  the  far  side  of  it  from  the  racecourse  there  were     Bettuig— 
raised  tiers  of  seats  covered  over  with  a  roof.     This  erection   /^\^^^ 
formed  part  of  a  building,  known  as  the  grand  stand,  which    RacecoursT 
contained  various  rooms  and  offices  used  by  the  respondents  in    incloaure— 
conducting  the  race  meetings,  and  from  the  outside  of  it  the  f^*J^^  ^^K 
races  could  be  watched  by  the  spectators.     Any  members  of  the    ^^^  ^  j*<j ' 
pnbUc,  including  professional  bookmakers  and  betting  men,  were      ss.  i,  3. 
admitted  by  the  respondents  to  the  racecourse  on  payment  of  Is, 
on  ordinary  occasions,  and  28. 6d.  on  special  occasions,  and  to  the 
reserved  inclosure  on  payment  of  a  further  fee  of  the  difference 
between  the   entrance  fee  and    IZ.     The    number  of    persons 
admitted  to  the  reserved  inclosure  on  race  days  varied  from  500 
to  2000,  and  among  such  persons  there  were  always  a  certain 
Dumber,  varying  from  100  to  200,  who  were  professional  book- 
makers, and  were  admitted  upon  the  same  terms  as  and  had  no 
gi'eater  or  less  right  than  any  other  members  of  the  public.     In 
the  reserved  inclosure  these  professional  bookmakers  carried  on 
their  business    of   betting.     Each   bookmaker   was  ready   and 
willing  to  bet,  and  went  there  for  the  purpose  of  betting,  for 
ready  money  with  any  person  in  the  inclosure,  and  on  credit  with 
any  person  known  to  the  particular  bookmaker  or  about  whose 
financial  position    he   had   any    satisfactory   information.     The 
inclosnre  was  maintained  out  of  the  company's  assets.     It  was 
admitted  on  both  sides  that 

(1)  Inolosed  spaces  have  been  in  existende  at  race  meetings  for  a  long  time  prior 
to  the  piflaing  of  the  Betting  Act  of  1868,  and  in  some  eases  from  the  beginning  of 
the  eeatoiy,  in  which  betting  took  place,  and  for  the  purpose  of  betting.  Such 
iodosed  spaces  were  sometimes  (a)  railed  inciosores  called  ^  betting  rings "  or 
"pofti  "  in  parts  of  the  racecourse  or  grounds  remote  from,  or  not  belonging  to,  the 
gnad  stand ;  (hi)  railed  incloenres  adjacent  to  the  grand  stand ;  (c)  separate  and 
detsehed  buildugs  on  the  racecourse  or  grounds.  (2)  In  other  cases  the  grand 
<Uad  itself  or  some  part  thereof  was  used  for  the  same  purpose.  Prior  to  the  pass- 
nig  of  the  Betting  Act  of  1853,  the  betting  in  these  inclosed  spaces  was  for  the  most 
put  credit  betting.  Ready  money  betting  did  occasionally  take  place  therein, 
bst  only  to  a  small  extent.  (3)  The  practice  of  giving  tickets  was  not  adopted  by 
^kmakers  until  recent  years. 

The  Betting  Act  (16  &  17  Vict.  c.  119)  recites  in  the  preamble 
that 

A  kind  of  gaming  has  of  late  sprung  Up,  tending  to  the  injury  and  demoralisation 
of  inprovident  persons,  by  the  opening  of  places  called  betting  houses  or  o£Bces,  and 
the  neeiring  of  money  in  advance  by  the  owners  or  occupiers  of  such  houses  or 
offiesB,&c. 

and  the  first  section  enacts  that 

Nohoiise,  office,  room,  or  other  place  shall  be  opened,  kept,  or  used  for  the  purpose 
^  tbt  owner,  occupier,  or  keeper  thereof,  or  any  person  using  the  same,  or  any 
{wnon  procured  or  employed  by  or  acting  for  or  on  behalf  of  such  owner,  occupier, 
^  Iteeper  or  person  using  th6  same,  or  of  any  person-  having  the  care  or  management 
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PowKLL       or  in  any  manner  conducting  the  boaineM  thereof,  betting  with  persons  resorting 
V.  thereto, 

Kbkpton 
Park        or  for    other    purposes   mentioned  in   the    section.     The  2nd 

Company,     section  enacts  that  every  such  "  house^  room,  office^  or  place  shall 

^^        be  deemed  to  be  a  common   gaming-house  within  the  Gaming 

.'        Act,  1845  ;  and  the  3rd  section  enacts  that 

Betiinff —  Any  person  who,  being  the  owner  or  occnpier  of  any  house,  o£Bce,  room,  or  other 

Place  iMsd     place,  or  a  person  using  Uie  same,  shall  open,  keep,  or  use  the  same  for  the  purposes 
Jor  betting —  hereinbefore  mentioned,  or  either  of  them,  or  any  person  who,  being  the  owner 
Rueeeoftme     [Ac,,']  shall  knowingly  and  wilfully  permit  the  same  to  be  opened,  kept,  or  used  by 
widoswre —    any  other  person  for  the  purposes  aforesaid,  or  either  of  them, 

i853-?6/l7  shall  be  subject  to  the  penalties  therein  mentioned. 

Vi€t.  c.  119 

ff«.  1, 8.  '  Asquith,  Q.C.  and  Cauttey^  for  the  appellant^  argued  that  this 
was  a  friendly  action  brought  to  raise  and  determine  a  point  of 
law  which  was  very  important  with  reference  to  the  conduct  of 
the  business  of  the  respondents,  but  there  was  no  foundation 
for  any  suggestion  of  collusion.  He  contended  that  the  use  of  the 
inclosure  by  the  bookmakers  comes  directly  within  the  prohibi- 
tion in  the  Betting  Act,  1858.  The  respondents  permitted  the 
inclosure  to  be  used  for  the  purpose  of  betting.  An  exclusive 
use  was  not  necessary.  The  statute  was  not  intended  to  put  down 
betting  in  a  general  way,  but  to  put  down  betting  as  a  business. 
The  inclosure  was  a  "  place/'  in  the  ordinary  meaning  of  the  word, 
"  used  for  the  purpose  of  betting  '^  as  a  business,  and  was  there- 
fore within  the  prohibition  in  the  statute.  The  test  is  user  for 
th«  purpose  of  betting  as  a  matter  of  business.  The  earliest 
reported  case  on  the  Act  was  in  1864  {Doggett  v.  Cattams, 
12  L.  T.  Rep.  355  ;  19  0.  B.  N.  S.  765),  which  has  been 
followed  in  many  other  cases — Shaw  v.  Morley  (19  L.  T.  Rep. 
15 ;  L.  Rep.  3  Ex.  137),  Bows  v.  Fenvnck  (30  L.  T.  Rep.  524; 
L.  Rep.  9  C.  P.  339),  and  Eastwood  ▼.  Miller  (30  L.  T.  Rep.  716  ; 
L.  Rep.  9  Q.  B.  440),  which  closely  resembled  the  present  case 
and  was  followed  and  approved  in  Haigh  v.  Town  Council  of 
Sheffield  (31  L.  T.  Rep.  536 ;  L.  Rep.  10  Q.  B.  102).  He  also  cited 
Beg.  V.  Cook  (51  L.  T.  Rep.  21 ;  13  Q.  B.  Div.  377) ;  Snow  v. 
Hill  (52  L.  T.  Rep.  859;  14  Q.  B.  Div.  588).  Beg.  v.  Preedy 
(17  Cox  C.  C.  433)  showed  that  to  bring  a  place  within  the  Act 
it  need  not  have  been  previously  used  for  betting,  neither  need 
betting  be  the  only  purpose  for  which  it  was  used.  Hornsby  v. 
Baggett  (66  L.  T.  Rep.  21 ;  (1892)  1 Q.  B.  20),  Liddell  v.  Lofthouse 
(74  L.  T.  Rep.  139;  (1896)  1  Q.  B.  295),  and  Eawke  v.  Dunn 
(18  Cox  C.  C.  543;  76  L.  T.  Rep.  355;  (1897)  1  Q.  B.  679), 
where  all  the  cases  are  collected  and  reviewed.  The  Act  of  1853 
went  beyond  the  preamble  in  the  enacting  part  in  introducing 
the  words  *'  other  place "  in  dealing  with  betting  other  than 
ready-money  betting  and  in  making  the  user  of  a  place  illegal. 
On  the  admitted  facts  this  inclosure  was  a  place  capable  of  being 
used,  and  in  fact  used,  in  the  manner  prohibited  by  the  statute, 
to  the  knowledge  of  the  respondents,  who  therefore  became 
liable  to  the  pendties  imposed  by  the  statute. 
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/.   Walton,  Q.C.  and  Stutfield  (C  Matthews  with  them),  for      Powell 
the  respondents^  maintained  that  the  decision  of  the  majority  of     ^  ^' 
the  Conrt  of  Appeal  was  right.     The  cases  cited  on  the  other       p^n^ 
side  fall  into    fonr   classes :    (1)    Shaw   v.  Morley   was  clearly     Oompant. 
within  the  Act;  (2)  the  *' public -house ''   cases  show  that  the        TTT: 

user  need  not  be  exclusive  and  that  a  room  is  an  ''  office  "  within         .* 

the  Act,  if  it  is  in  fact  used  for  the  purpose  of  betting;  (3)      Betting— 
the  ''umbrella  and  stool"  cases  are  cases  where  a  man  occupies  ^''^J"*^ 
a  spot  which  was  in  fact  his  office  or  place  of  business  for  the    Rg^^couriT 
time  being.     But  none  of  these  decisions  touched  the  facts  of  the    indosure— 
present  case.     (4)  Eastwood  v.  Miller .  Haiqh  v.  Town  Council  of  Betting  Act, 
Sheffield,  and  Hawke  v.  Dunn  resembled  the  present  case,  and    ^.^^  ^  jj^ 
are  inconsistent  with  it.     A  "  place"  to  bring  it  within  the  Act      «».  i,  3. 
must  be  used  by  the  bookmaker  as  his  office  or  place  of  business, 
which  the  inclosure  here  was  not.     It  must  be  a  place  ejusdem 
yeneris  with  a  house  or  office.      This  view  was  taken   by  the 
C5ourt  of  Session  in  Scotland  in  the  case  of  Henretty  v.  Hart 
(13  Rettie  Justiciary  Cas.,  4th  series,   9).     The  racecourse  and 
the  people  are  there,  the  bookmaker  dues  not  set  up  a  betting 
office,  as,  but  for  the  Act,  he  might  do  iu  a  street  in  a  town,  but 
he  goes  to  the  races,  and  bets,  as  other  people  do,  with  those 
whom  he  finds  there,  which  is  not  illegal.     In  one  sense,  if  a 
man  once  makes  a  bet  in  a  public-house  that  house  is  "  used  for 
the  purpose  of  betting,''  but  some  restriction  must  be  placed  on 
the  wide  words  of  the  Act.     The  "  place  "  within  the  Act  must 
be  devoted  to  the  purposes  of  a  betting  office.     It  is  not  enough 
that  a  man  frequently  bets  there,  if  he  has  nothing  that  can  be 
called  an  office  or  place  of  business.     It  is  not  illegal  to  go  about 
betting,  as  a  pedlar,  who  has  no  shop,  goes  about  to  carry  on  his 
business.      This  was  a  purely  statutory  offence,  and  must   be 
brought  strictly  within  the  words  of  the  Act.     The  Act  speaks 
of  "  owner,"  "  occupier,"  and  "  keeper  "  and  "  person  using  the 
same "  must  be  in  the  same  category,  and  does  not  include  any 
person  who  may  happen  to  be  on  the  spot  betting. 
Asquith,  Q.C.  replied. 

At  the  conclusion  of  the  arguments  their  Lordships  took  time 
to  consider  their  judgment. 
March  14,  1899. — Their  Lordships  gave  judgment  as  follows  : 
The  LoBD  Chancellob  (the  Earl  of  Halsbury). — My  Lords  : 
The  statement  of  claim  in  this  case  sets  forth  that  the  plaintiff  is 
a  shareholder  in  a  company  incorporated  to  carry  on  the  business 
of  a  racecourse  company,  and  it  asks  that  an  injunction  may 
issue  to  restrain  the  use  of  part  of  the  company^s  premises  for 
what  is  alleged  to  be  an  illegal  purpose.  If  the  purpose  for 
which  part  of  the  premises  in  question  is  to  be  used  is  illegal 
the  injunction  ought  to  be  granted ;  if  not,  the  action  ought  to 
be  dismissed.  Before  dealing  with  the  substance  of  the  question 
which  comes  up  on  appeal  from  the  Court  of  Appeal  to  your 
Lordships,  I  think  it  right  to  say  that  in  my  view  it  is  absolutely 
immaterial  what  motive  has  induced  the   plaintiff  to  bring  this 
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Powell      action.     Once  it  is  broaght^  the  court  before  whom  it  conies 
^'  must  decide  according  to  law^  and  the  constrnction  of  the  Act  of 

Paak  Parliament  is  a  pare  qaestion  of  law^  and  mnst  be  decided 
Company,  according  to  its  legal  constrnction,  whatever  may  be  the  motires 
and  wishes  of  the  respective  litigants.  The  form  in  which  the 
question  arises  and  the  facts  proved  or  admitted  may  affect  the 
Betting^  determination  of  the  particular  case  and  its  consequent  authority 
•^^?r '*^  as  governing  other  transactions^  but  the  construction  of  the  Act 
^^BaewourK^  ^^  Parliament  must  be  the  same  upon  whatever  facts  the 
enclosure—  question  of  its  construction  arises.  It  has^  indeed,  been  argued 
Betting  Act,  that  the  history  of  the  legislation  and  of  the  facts  which  gave 
^f^rlM^J  rise  to  the  enactment  may  in  view  of  the  preamble  affect  the 
ss.iis.  '  construction  of  the  Act  itself;  but  though  I  do  not  deny  that 
such  topics  may  usefully  be  employed  to  interpret  the  meaning 
of  a  statute,  they  do  not,  in  my  view,  afford  conclusive  arga> 
ment  here.  Two  propositions  are  quite  clear  —  one  that  a 
preamble  may  afford  useful  light  as  to  what  a  statute  intends 
to  reach,  and  another  that  if  an  enactment  is  itself  clear  and 
unambiguous,  no  preamble  can  qualify  or  cut  down  the  enact- 
ment ;  and  in  this  case  it  appears  to  me  that  the  question  mnst 
be  decided  upon  the  words  of  the  statute  and  upon  the  facts 
which  are  not  and  never  have  been  contested.  Indeed,  apart 
from  the  historical  question — which  for  the  reasons  I  have  given 
I  dismiss  from  my  consideration  for  the  present— it  would  be 
idle  indeed  for  any  one  to  contest  what  I  suppose  is  true  of 
every  race  meeting  in  the  country,  and  not  only  applicable  to 
this  particular  case.  In  saying  this,  however,  I  think  it  right 
to  add  that  I  do  not  see  the  least  foundation  for  the  suggestion 
that  any  fact  or  argument  has  been  kept  back  or  misrepre- 
sented. The  argument  has  certainly  been  conducted  with  great 
ability  and  earnestness,  as,  indeed,  was  to  be  expected  con- 
sidering who  were  the  learned  counsel  who  argued  it.  Now, 
the  words  which  it  appears  to  me  your  Lordships  have  to 
construe  are  these :  (1)  No  house,  office,  room,  or  other  place  ; 
(2)  shall  be  opened,  kept,  or  used ;  (3)  for  the  purpose  of  the 
owner,  occupier,  or  keeper  thereof,  or  any  person  using-  the 
same,  or  any  person  procured  or  employed  by  or  acting  for  or  on 
behalf  of  such  owner,  occupier,  or  keeper,  or  person  using  the 
same,  or  (4)  of  any  person  having  the  care  or  management,  or 
in  any  manner  conducting  the  business  thereof;  (5)  betting  with 
persons  resorting  thereto.  I  will  discuss  presently  the  rest  of  the 
section,  and,  in  discussing  this  part  of  it  I  will  postpone  for  the 
moment  all  the  words  except  "  owner  "  or  ^*  occupier,*' in  order 
to  make  clear  what,  in  my  view,  is  the  substantial  sense  of  the 
enactment.  I  will,  of  course,  deal  with  the  other  words  in 
detail,  and  particularly  with  the  word  '^  person  using  the 
same  "  ;  but  let  us  first  see  what  is  the  substance  of  the  enact- 
ment. It  prohibits  opening  a  house,  &c.,  for  the  purpose  of  the 
owner  or  occupier  betting  with  persons  resorting  to  tne  house  so 
opened.     It  does  not  prohibit  betting.      It  does  not  affect  to 
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deal  with  the  betting  of  people  unconnected    with  the   house      Powell 
betting  inter  se,  and  it  is  obvious  that  unless  some  of  the  words     kbmpton 
which  I  have  omitted  can  be  held  to  enlarge  the  nature  of  the        p^rk 
offence  created  by  the  words  which  I  have  quoted^  none  of  the    Oompant. 
facts  proved  show  the  owner  or  occupier  of  the  place  in  question        ^[7^ 

to  be  betting  or  ready  to  bet  with  the  persons  resorting  thereto.        ' 

The  owner  or  occupier  has  no  interest  in  any  bet^  and  is  in  no     Betting— 

way  concerned  with  any  bet,  and  whatever  may  be  the  nature   /^/^**^ 

of  the  place — which  to  my  mind  is  another  question-*— the  trans-    Rat^^se 

actions  described  in  the  case  are  in  no  sense  bets  with  the  owner    ineloBun^ 

or  occupier  of  the  place  in  question.     They  are  bets  inter  ae  by  iffS^fL^i', 

a  great  many  people  who  resort  to  the  place^  but  have,  as  I  have    y^^  ^  ^f  ^ 

said,  no  relation  at  all  to  the  owner  or  occupier  thereof.     This      m.  1,3.' 

appears  to  me  so  plain  that  I  think  that,  but  for  the  words  "  or 

person  using  the  same,''  no  question  would  ever  have  arisen, 

and  it  is  material  to  see  what  these  words  import.     It  will  be 

observed  that  these  words  occur  as  an  alternative  to  the  owner 

of  the  place— I  supply  the  words  "  of  the  place ''  by  necessary 

construction.     Occupier  of  the  place,  keeper  of  the  place,  or  any 

person  using  the  place ;  these  are  all  placed  in  one  category. 

Then    conies   another  enumeration   of   persons   employed,    and 

again  language  is  exhausted  to  fix  responsibility  upon  caretakers, 

managers^    or   other  persons,   in   any  manner  conducting    the 

business   thereof.      I   think   it  clear  that  what  the   statute  is 

dealing  with  here  is  the  case  of  persons  who  are  in  control  and 

occupation  of  the  place   which  is  assumed  to  be   the   betting 

establishment.      The  conducting   of  the   business,   whether  as 

master  or  servant,  is  the  thing  made  unlawful,  and  the  business 

is  that  of  a  betting-house  or  place  to  which  people  can   resort 

for  the  purpose  of  betting,  not  with  each  other,  but  with  the 

betting  establishment.      It  is  the   employment   of   the   words 

"  using  the  same ''  which  to  my  mind  has  led  to  the  difference 

of  opinion.     Those  words,  unless  explained  by  the  context,  are 

nec^sarily  ambiguous.     In  one  sense  every  person  who  enters 

the  inclosure  uses  it,  but  he  does  not  use  it  in  the  character  of 

owner,  keeper^   manager,  or  conductor  thereof.      The   betting 

man  in  his  use  of  the  place  differs  in  this  respect  in  no  way 

from  any  other  member  of  the  public  who  enters  it  and  neither 

bets  nor  intends  to  bet.     It  is  the  personality  of  the  betting 

man,  and  not  his  being  in  any  particular  place  which  affords 

the  opportunity  of  betting,  and  a  man  who  walked  along  the 

pabUc  road  shouting  the  odds  in  the  way  here  described  would 

be  doing  exactly  the  same  thing.     It  is  nothing  to  the  purpose 

that  there  are  a  great  many  of  them  who  may  be  found  in  the 

inclosure  ;  there  is  no  business  being  conducted  by  a  keeper, 

owner,  &c.,   in   the  inclosure.      Each  betting  man  is  himself 

conducting  his  own  business  of  a  betting  man,  and,  as  I  have 

said,  his  betting  is  in  no  way  connected  with  the  place,  except 

that  he  as  well  as  other  people  not  betting  men  are  there.     It  is 

here  that  I  am  unable  to  follow  the  reasoning  of  Lord  Hobhouse 


1899. 


272  CRIMINAL   LAW  GASBS. 

Powell  and  Lord  Davey.  iThey  both,  if  they  will  forgive  me  for 
KKBfFTON  ^y^^S  8^»  employ  the  word  "use**  in  a  doable  sease. 
Park  Lord  Hobhouse  admits  that  the  word  ''use''  is  ambiguous. 
Company,  and  limits  it  by  such  words  as  ''deliberate,  designed, 
and  repeated,*'  but  to  my  mind  these  words  miss  the 
point.  It  is  not  the  repeated  and  designed  as  distin- 
Betting—  guished  from  the  casual  or  in  frequent  use  which  the  employment 
'^^hetr^^  of  that  word  imports  here,  but  the  character  of  the  use  as  a  use 
^^Raceco^e  ^7  some  persou  having  the  dominion  and  control  over  the  place, 
mclosvre—  and  conducting  the  business  of  a  betting  establishment  with  the 
Betting  Act,  persons  resorting  thereto.  Lord  Davey  gives  as  the  prohibited 
rict7c.  119  P'lrpos©  ^'  using  without  any  such  qualification,  as  I  have  been 
98. 1,3.  '  endeavouring  to  explain,  using  a  house  for  the  purpose  of  betting 
with  persons  who  resort  thereto.  It  is  upon  this  point  that  I 
think  the  whole  question  turns,  and  I  think  that  here  there  is  no 
such  betting  establishment  at  all  as  is  aimed  at  by  the  Legisla- 
ture, and  no  keeper,  owner,  &c.,  who  bets  with  anyone.  As  I 
have  said,  I  can  understand  no  one  of  these  bettors  to  be  different 
from  any  other  class  of  bettors.  They  do  not  in  any  sense  own 
or  keep  the  inclosure  differently  from  the  persons  resorting 
thereto.  In  truth  they  are  all  persons  resorting  to  this  place, 
and  the  other  class  aimed  at  by  the  statute  do  not  exist  at  all  in 
these  transactions.  The  man  who  takes  the  admission  fee  neither 
knows  nor  cares  whether  the  man  who  pays  for  his  admission 
bets  or  no.  I  am  not  certain  that  I  appreciate  the  distinction 
which  I  observe  it  is  sought  to  draw  between  what  are  called 
professional  betting  men  and  other  men  who  bet.  In  respect  of 
games  which  people  play  for  amusement  or  pay,  the  distinction 
is  intelligible  enough,  but  all  people  who  bet  for  money  mean  to 
win  money,  and  whether  it  is  for  the  sake  of  a  living  or  for  the 
sake  of  adding  to  money  which  the  bettor  already  possesses, 
seems  to  be  an  altogether  illusory  distinction.  The  second  part 
of  the  section  is  in  strict  accordance  with  what  I  have  suggesced 
as  the  meaning  of  the  statute.  It  assumes  a  place  or  establish^ 
ment  for  receiving  mooey  or  some  valuable  thing  being  received 
by  or  on  behalf  of  an  owner,  occupier,  keeper,  or  person ;  here 
the  statute  uses  the  words  as  aforesaid,  that  is  "person  using  the 
same,"  for  the  consideration  of  any  assurance,  undertaking, 
promise,  or  agreement,  express  or  implied,  to  pay  or  give  there- 
after any  money  or  valuable  thing  on  any  event  or  contiogency 
of  or  relating  to  any  horse  race,  or  other  race,  fight,  game,  sport, 
or  exercise.  .  .  .  Then  every  house,  office,  room,  or  other 
place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any  of 
them,  is  hereby  declared  to  be  a  common  nuisance  and  contrary 
to  law.  It  seems  to  me  clear  that  the  thing  against  which  the 
enactment  is  levelled  is  any  place  used  in  the  sense  which  I  have 
explained.  There  must  be  a  business  conducted,  and  there  must 
be  an  owner,  occupier,  manager,  keeper,  or  some  person  who, 
if  these  designations  do  not  apply  to  him,  must  nevertheless  be 
some  other  person  who  is  analogous  to  and  is  of  the  same  genus 
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as  an  owoer,  keeper^  or  occupier  who  bets,  or  is  willing  to  bet,      Powbll 
with  the  persons  who  resort  to  his  house,  room,  or  other  place,     kwipton 
In  this  view  it  is  not  an  offence  under  this  Act  of  Parliament  to       Pabx 
allow  persons  to  assemble  for  the  purpose  of  betting  with  each     Oobipany. 
other ;  there  is  npon  this  hypothesis  no  business  being  conducted        {^ 

at  all.    The  different  betting  people,  or  each  individual  bettor,        ' 

is  conducting  his  own  business,  and  doing  it  in  a  house  used    Betting^ 
indeed,  but  only  used  just  as  he  might  do  it  on  the  racecourse  or  f^f^i^^ 
on  the  high  road.     There  is  no  betting  establishment  at  all,  and     Racecourse 
there  is  no  keeper  of  one.  I  do  not  think,  therefore,  that  the  impor-   inclosure— 
tant  question  is,  what  is  a  place  f    I  think  in  this  respect  with  tf  Kol^fg'^iy 
Sigby,  L.J.  that  any  place  which  is  sufficiently  definite,  and  in    fr^^^,  c,  119 
which  a  betting  establishment  might  be  conducted,  would  satisfy      aa,  1,3. 
the  words  of  the  statute.    But  I  think  not  only  that  this  is  the  con- 
atraction  of   the  words  to  which,  of  course,  we  must  apply  the 
meaning  which  the  Legislature  has  intended,  if  we  can  find  it 
oat,  but  I  think  it  reasonable  and  in  accordance  with  good  sense 
that  the  words  should  be  so  construed  and  so  limited.     Every 
game,  sport,  or  exercise  is  included  in  the  section,  and  I  suppose 
there  is  hardly  any  uncertain  event  which  is  of  great  public 
interest  on  which  bets  are  not  frequently  made.     Take  a  boat- 
race.    Everyone  who  has  a  field,  or  garden,  or  house,  or  room, 
and  lets  it  for  the  day  of  the  race  may  be  perfectly  certain  that 
some  of  the  people  who  go  there,  if  they  go  in  any  considerable 
aambers,  will  bet,  not  indeed  with  the  owner  or  occupier,  &c., 
bat  with  some  one  or  more  of  the  people  who  are  there.     Is  each 
of  such  places  a  common  gaming  house,  and  subject  to  the  provi- 
sions of  the  law  recited  in  sect.  2,  and  a  common  nuisance  under 
sect.  1  ?    It  seems  to  me  that  such  a  construction  would  subject 
&  great  many  perfectly  innocent  people  to  great  inconvenience 
and  danger  when  they  neither  had  nor  intended  to  have  any 
connection  with  betting  houses  or  anything  analogous  to  betting 
Inmses.    I  have  used  the  phrase  '^  innocent  people,"  by  which  I 
mean  people  who  neither  bet  nor  wish  to  bet ;  but  it  is  obvious 
that  the  Legislature  has  not  prohibited  betting  at  all,  but  has 
prohibited  keeping  a  house  for  betting.     I   do   not  again   go 
throogh  the  list  of  words  which  follow  ''  house,"  because  I  have 
already  sufficiently  explained  the  construction  which  I  place  upon 
them  all.     It  is  not  very  obscure  why  the  Legislature  has  used 
80  many  words  to  express  its  meaning,  and  I  have  divided  the 
words  into  five  paragraphs  to  show  what  has  been  the  cause  of 
this  multitude  of  alternatives.     Suppose  the  thing  intended  to  be 
prohibited  is  what  in  my  construction  of  the  section  it  is,  and 
sappose  the  Legislature  had  not  provided  for  all  the  alternatives, 
and  the  section  had  run  thus :  ''  No  house  shall  be  kept  for  the 
pnrpose  of  the  owner  betting  with  persons  resorting  thereto ;  " 
the  Legislature  of  course  had  to  provide  for  the  place  not  fulfill- 
ing the  legal  meaning  of  a  house ;  so  follow  the  words,  ^'  office, 
nK>m,  or  other  place."     It  had  to  provide  for  any  evasion  of  the 
word  "kept,"  so  we  have  the  words  '^opened,  kept,  or  used." 
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Powell      Then,  in  like  manner^  the  person  betting  is  to  be  got  at,  whatever 

Kbiu^n     ^^^^  ^®  assumes,  betting  on  behalf  of  the  betting  establishment ; 

Pabk        80  we  then  get  "  owner,"  "  occupier/^  "  keeper,^'  "  person  using/' 

Company.     Then  another  evasion  occurred  to  the  mind  of  the  draftsman, 

~:        and  he  proceeds  to  deal  with  any  person  employed  by  or  acting 

'       on  behalf  of  the  classes  previously   described,   or   any  person 

Betting—  having  the  care  or  management  of  or  in  any  manner  conducting 
f^iH^^—  *'^®  business  thereof ;  so  that  all  through  there  must  be  a  business 
Bacecowne~  Conducted  and  a  place  so  connected  with  that  business  that  the 
inciosure—  person  owning  it  is  betting  with  the  persons  resorting  thereto. 
Betting  Act,  I  (Jq  not  think  it  important  to  go  through  all  the  cases  which 
Viet7c.  119  l^*v®  been  brought  before  the  Courts  upon  this  subject,  partly 
ss.  1,3.  '  because  so  many  of  them  have  been  decided  on  the  special  facts, 
which  have  not  rendered  it  necessary  to  decide  the  exact 
question  now  before  your  Lordships,  and  partly  because  I  think 
Smith,  L.J.  has  succeeded,  in  his  luminous  judgment,  in  show- 
ing that  no  less  than  eight  very  learned  judges  have  construed 
the  statute  in  the  way  that  it  appears  to  me  that  it  should  be 
construed,  and  the  case  now  comes  before  your  Lordships  in  a 
form  that  undoubtedly  demands  the  decision  in  favour  of  one 
view  or  the  other ;  but  as  the  case  of  Rawke  v.  Dunn  (76  L.  T. 
Rep.  355;  (1897)  1  Q.  B.  579)  is  said  to  have  given  rise  to  this 
litigation,  I  wish  to  examine  the  grounds  of  that  decision.  I  am 
unable  to  accept  the  reasoning  in  that  case,  nor  do  I  think  it 
consistent  with  the  previous  authorities  or  with  itself.  In  the 
first  place,  I  find  that  reliance  is  placed  upon  the  fact  that  the 
bookmakers  who  bet  are  professional  bookmakers.  I  know  of  no 
canon  of  construction  which  can  introduce  such  words  into  an 
Act  of  Parliament,  and  certainly  there  are  no  such  words  here. 
I  cannot  doubt  that  if  the  prohibited  thing  is  done,  whatever 
that  prohibited  thing  is,  by  a  person  who  does  it  for  the  first 
time  in  his  life,  he  is  just  as  amenable  to  the  law  as  though  he 
had  been  for  many  years  in  the  practice  of  it.  Let  a  man  open 
a  house  for  such  a  purpose,  and  though  he  never  in  fact  made  a 
bet  or  received  a  deposit,  though  the  proof  might  be  difficult,  yet 
the  offence,  if  proved,  would  be  consummated.  At  the  end  of 
the  judgment  I  find  these  words:  ^'Tho  law  does  not  forbid 
betting  itself,  nor  is  the  business  or  avocation  of  a  bookmaker 
necessarily  illegal,  but  what  the  Legislature  has  forbidden,  and 
what  it  has  pronounced  to  be  illegal,  is  the  use,  by  those  who 
make  a  trade  and  business  of  betting,  of  any  place  for  the  pur- 
pose of  betting  with  persons  resorting  thereto.^'  I  will  not  again 
refer  to  the  fallacious  employment  of  the  word  '^  use ; ''  what  I  at 
present  insist  upon  is  the  selecting  of  such  persons  indicated  by 
the  words  as  if  the  Act  of  Parliament  had  made  any  difference 
between  different  classes  of  persons  and  as  if  professional  bettors 
were  in  any  different  position  from  any  other  members  of  the 
public.  In  another  part  of  the  judgment  I  find  the  learned 
judge  saying:  ''In  my  opinion,  to  limit  the  meaning  of  the 
words  '  other  place  ^  to  some  other  place  episdem  g&tiens  with  a 
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house  or  office,   would  have  the  effect  of  defeating^  not  of  for-      Powell 
warding,   the    object  of  the  Legislature,   and  I  cannot  imagine     ^laffTo 
that,  with  the  desire  to  suppress  that  kind  of  betting  mentioned        park 
in  the  preamble,  it  was  in  contemplation  to  afford  it  a  kind  of     Gompant. 
sanctuary  in  a    betting  ring^  or  in  any  other  place  not  ytcsdem 
generis  with  a  house  or  office/'       The  mischief  recited  in  the 
preamble  is  the  opening  of  places  called  betting  houses  or  offices,    Betting— 
ftnd  the  receiving  money  in  advance  by  the  owners  or  occupiers  f^^±^^ 
of  such  houses  or  offices,  or  by  other  persons  acting  on  their    RacecoursT 
behalf.      The  learned  judge  makes  his  meaning  clear  when  he    incloeure— 
begins  by    saying   that   "one  of  the  practices   deemed   to  be  ^^"*"fl' ^^*» 
objectionable  and  injurious  was  that  of  what  is  known  as  ready-   y^^Tc.  119 
money  bettings  viz.,  that  the  person  making  the  bet  deposited      m.  i,  3. 
with  the  bookmaker  the  money  which  he  was  disposed  to  adven- 
ture/'    This  is  again  inserting  by  construction  words  which  are 
Dot  there  ;  the  words  of  the  statute  are  "  owners  or  occupiers  of 
such  houses  or  offices/'      I  certainly  should  have  thought  that  if 
this  case  were  to  be  argued  upon  the  preamble  alone  there  was 
not  much  room  for  doubt ;  with  the  actual  enacting  words,  how- 
ever, I  have  myself  endeavoured  to  deal.     The  commentary  on 
Doggeti  v.  Gatlarns   (12  L.  T.  Rep.  355 ;    19  C.  B.  N.  S.  765) 
seems  to  suggest  that  a  different  thing  is  aimed  at  by  sect.  4  than 
that  which  is  included  in  sect.  2.      I  entirely  agree  with  what 
Blackburn,   J.    said  on  that  case,  but  his  question  is,  I  think^ 
applicable  to  the  case  now  under  discussion.     I  cannot  suppose 
that  the  very  same  thing  was  not  intended  to  be  aimed  at  by  all 
the  sections,  and  the  reasoning  of  the  learned  judge  seems  to 
assame  that  a  different  class  of  transactions  was  aimed  at  by  all 
the  sections,  so  that  the  decision  of  Doggeti  v.  Cattams  might  be 
reconciled  with  the  view  that  he  himself  entertains,  upon  the 
ground  that  the  question  did  not  arise  upon  sect.  1  but  upon 
sect.  4.     I   am   unable  to   concur  with  any  such  view.     The 
offence,  whatever  it  is,  is  created  by  sects.  1  and  2.     The  other 
sections  in  the  Act  apply  as  corollaries   from  the  commission  of 
the  offence,  and  I  think  it  would    be  impossible   to  reconcile 
Duggett  v.  Cattama  with  the  view  of  the  learned  judge  by  sup- 
posing that  sect.  4  is  not  ancillary  to  and  forms  but    a  new 
remedy  in  respect  of  the  same  class  of  transactions  which  are 
made  the  subject  of  penal  enactment  by  sects.  1  and  2.     The 
analogy  which  the  learned  judge  suggests  between  the  statutes 
42  Geo.  3,  c.  119,  4  Geo.  4,  c.  60,  s.  60,  and  the  statute  now 
nnder  construction,  is,  I  think,  erroneous,  and  a  careful  con- 
sideration of  those  statutes  would  lead  to  an  opposite  conclusion. 
The  words  of  the  Act  Geo.   8,  c.  119,  so  far  as  they  are  relevant 
to  the  matter  in  hand,  prohibited  any  person  from  keeping  any 
'' office  or  place,''  for  lotteries,  and  an  Act,  which  the  learned 
jodge  does  not  seem  to  have  noticed,  namely,  59  Geo.  3,  c.  65, 
actually  recites  that  doubts  had  arisen  in  respect  of  the  uses  of 
tiiese  words.       The  section  in  that  Act  is  as  follows  :    '^  And 
whereas  doubts   have  arisen  whether,  under  and  by  former  Acts 
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Powell     passed  from  time  to  time  for  granting  to  His  Majesty  a  sum  of 
^   ^'  money  to  be  raised  by  lotteries,  and  the  Acts  commonly  called 

Park       'Little   Goe  Acts^  of  the  27th  year  of  His   present  Majesty, 
GoHPANT.     intituled  ^  An  Act  to  render  more  efifectual  the  laws  now  in  being 
for  suppressing   anlawful  Lotteries/  and  of  tbe  42nd  year  of  his 
present  Majesty,  intitatled  '  An  Act  to  suppress  certain  ^mes 
Betting—     and  Lotteries  not  authorised  by  law/  the  word  '  place '  mentioned 
/^%^^^    in  the  said  Acts  respectively   was  meant  to  describe  any  place 
RaMcoursT  ^^^^  ^^^  ^^^  purpose  of  drawing  the  illegal  lottery  called  '  Little 
incloaure—   Goe/  or  for  the  purpose  of  insurance  in  the  lottery  of  '  Little 
Betting  Act,  Qoe/  or  in  any  wise  relating   thereto,  be  the  same  an  inclosed 
Viet  c  119    ^^^l^i^S  ^^  ^^^  ^  ^^  ^^  therefore  hereby  declared  and  enacted  that 
as.  1,  3.    '  the  word  '  place,^  when  and  where  the  same  is  mentioned  and 
used  in  this   and  the  said  several  above  recited  Acts  relating  to 
the  drawing  of  the  said  illegal  lottery  called  ^  Little  Goe,'  or  the 
assembling  of  persons  for  any  of  the  illegal  purposes  mentioned 
therein,  or  for  the  purpose  of  '  Little  Goe '  or  lottery  insurance, 
shall  be  taken  to  extend  to  and  mean  any  place  in  or  out  of  an 
inclosed    building   or    premises,    whether   upon  land  or  water, 
whether  such  illegal  practices,  or  anything  relating  thereto  shall, 
be  carried  on  or  attempted  to  be  carried  on.     So  that,  notwith- 
standing the  width  of  the  words^  the  Legislature  found  it  neces- 
sary to  explain,  enact,  and  declare    the  meaning  of  the  word 
*'  place/'  These  form  part  of  a  collection  of  statutes  establishing  a 
monopoly  by  the  Government  for  raising  money  by  lotteries, 
and  prohibiting  every  kind  of  lottery  and  every  '^  place  '*  for 
establishing  any  kind  of  lottery  in  words  which  are  intended  to 
be  exhaustive.     To  apply  such  an  anedogy  to  such  an  Act  as 
your  Lordships  are  now  considering,  wherein  it  is  admitted  that 
neither  betting  nor  professional  betting — ^if  there  be  a  difference — 
is  prohibited  at  all,  seems  to  me  to  be  erroneous.     If  I  have 
passed  over  the  arguments  relied  upon  by  some  of  your  Lordships 
in  respect  of  the  history  of  the  legislation  and  the  argument 
derived  from  the  mischief  which  the  preamble  expressly  recites 
to  be  the  mischief  against  which  the  Act  is  directed,  it  is  not  that 
I  differ  from  or  undervalue  the  cogency  of  those  arguments.    I 
only  desire  to  emphasise  the  proposition  that  I  should  come  to 
the  same  conclusion  as  that  to  which  I  have  arrived  upon  the 
language  of  the   statute  itself,  if  those   arguments  were   not 
available  to  aid  its  construction.      For  these  reasons  I  think  the 
appeal  should  be  dismissed  with  costs,  and  I  move  your  Lord- 
ships accordingly.     I  ought  to  add  that  my  much  lamented  and 
distinguished  friend  Lord   Herschell,  who  saw  my  judgment, 
concurred  in  the  views  which  I  have  expressed,  (a)     And  the 
Lord  Chancellor  of  Ireland   (Lord  Ashbourne)  also  agrees  with 
the  judgment  which  I  have  proposed  to  your  Lordships. 
Lord  Watson  concurred. 
Lord  HoBHOUSS. — My  Lords  :  In  stating  to  the  House  the  con- 

(a)  Lord  Herschell,  who  was  present  duriDg  the  argament,  died  on  the  Ist  March, 
1899. 
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chifflODB  to  which  I  have  been  drawn  in  this  difficult  case  I  will      Powbll 
endeavonr  as  far  as  possible  to  avoid  repetition  of  matters  which     ^^' 
liaye  been  frequently  stated,  thoagh  some  repetition  is  necessary       p^^rk 
to  make  my  remarks  intelligible.     I  think  that,  often  as  disputes     Company. 
haTe  arisen  under  the  Betting  Act  of  1853,    none  has  arisen 
exactly  in  the  present  form.     In  other  cases  there  has  either 
been  a  criminal  charge  or  an  action  to  recover  money  as  the    Betting— 
foandation  of  them.     In  the  present  case,  a  member  of  the  com-  /^.^^_ 
pany  which  owns  the  racecourse  seeks  to  prevent  the  company    Racewwrse 
&om  using  its  property  in  a  way  which,  in  his  view,  is  forbidden    inclasur«- 
by  Btatnte.     Those  sections,  therefore,  which  are  specially  aimed  ,ffo^**f  A*^!^ 
al  occnpiers,  managers,  or  persons  fitting  other  special  characters    7^^^.  119 
are  not  now  directly  called  into  action.     They  must  be  carefully      st,  1,  8. 
considered   as  throwing  light   on  the   principal  section  which 
contains  the  prohibition  to  which  they  all  refer  and  on  which 
tkey  all  rest.     But  the  part  of  the  act  relied  on  for  the  injunc- 
tion  is    the    first    and    principal    section,   which    declares    in 
impersonal  terms  that  no  place  shall  be  used  for  the  purpose 
therein  described.     The  section  is  somewhat  involved,  and  I  am 
disposed    to    think    that    its    involutions    have    caused    some 
inaccuracy  of  language,  or  even  of  thought,  in  some  passages  of 
the  many  judgments  cited    to    us.     I  will    first  pick  out  and 
vnmge  the  material  words  applicable  to  the  present  discassion. 
After  the  preamble  sect.  1  enacts  :  (a)  No  house,  office,  room,  or 
other  place  (6)  shall  be  opened,  kept  or  used  (c)  for  the  purpose 
of  the  owner     .     .     .     (d)   or    any    person    using  the    same 
•    •    .    (e)   betting  with  persons  resorting  thereto.^'     Taking 
the  words  of  widest  meaning,  I  read  this  as  a  declaration  that  no 
place  shall  be  used  for  the  purpose  of  the  owner  or  (of)  any 
person  using  the   same    (for)    betting  with  persons   resorting 
thereto.    There  is  no  question  here  about  the  owner  using  the 
place  for  betting  with  anybody.      I  have  only  inserted  him  into 
lay  skeleton  sentence  for  the  purpose  of  showing  how  I  read 
into  it  the  prepositions  "  of  and  "  for''  in  heads  (c),  (d),  and  (e) 
'-^  readings  which  makes  the  grammar  rather  clearer,  and,  I 
thmk,  will  hardly  be  disputed.     If  then  the  company's  reserved 
ioclosnre  is  a  place  used  for  the  purpose  of  any  person  using  it 
{or  betting  with  persons  who  resort  to  it,  it  is  the  thing  pro- 
hibited ;  it  is  declared  to  be  a  common  nuisance  and  contrary  to 
law.    The  precise  nature  and  use  of  this  inclosure  is  to  be  learned 
from  the  company's  defence  and  from  particulars  of  description  put 
in  by  them,    twill  state  what  seem  to  me  the  material  points.  It 
is  about  a  quarter  of  an  acre  in  extent.      It  is  uncovered,  except 
that  on  the  side  furthest  from  the  racecourse  is  the  Grand  Stand 
--namely,  tiers  of  seats  with  a  roof  over  them.      All  people  are 
admitted  to  the  racecourse  on  payment  of  1«.  or  2«.  6c2.,  accord- 
ing to  the  occasion.     All  people  are  admitted  to  the  inclosure  on 
>^  farther  payment  as   will  make  up   IZ.     The    number  of 
V^nons  admitted  on  racedays  varies  from  500  to  2000.      Among 
^ni  are  professional  bookmakers,  varying  from   100  to   200, 
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Powell      haying  no  special  right  there,  and  admitted  only  as  other  people 

Ebmpton     *^^®'     ^^  ^^^  general  public  the  greater  number  go  there  for  the 

Pakk        purpose  of  backing  horses  with  bookmakers.     A  certain  number 

Company,     do  not  bet  at  all.      The  bookmaker  is  accompanied  by  a  clerk, 

:^ZZ1        who  assists  him  in  his  transactions.     He  does  not  confine  himself 

'        to  any  fixed  spot,  nor  does  he  use  any  such  apparatus  as  a  desk. 

Betting—  stool,  umbrella^  or  tent,  though  any  particular  bookmaker 
f^^Ttt^^^  is  usually  to  be  found  in  or  near  the  same  part  of  the  inclosure. 
Ra^&ur$e  ^ome  minor  points  are  mentioned,  and  various  modes  of  betting 
inclosure'-'  explained ;  but  I  do  not  think  that  much  more  light  is  thrown 
B«ttin^  J^^  Qu  ^jiQ  nature  of  the  place  t^hau  by  the  main  incidents  which  I 
Vict.  c.  119  ^^^^  mentioned.  We  have  it  then  that  in  this  small  space  of  a 
M.  1, 3.  '  quarter  of  an  acre  there  collect  habitually  on  race-days  a  number 
of  persons  whose  calling  is  to  make  bets  with  anybody  who 
comes  to  them;  that  they  may  number  200j  each  with  his  clerk, 
making  400  persons  out  of  at  most  2000  whose  business 
is  betting  with  the  public ;  that  they  never  fall  short  of  100, 
making,  with  clerks,  200  such  persons ;  that  the  greater  number 
of  the  other  persons  using  the  inclosure,  who  may  be  500  or 
may  be  2000  in  the  course  of  the  day,  go  there  for  the  purpose 
of  doing  business  with  these  bookmakers;  and  that  though 
they  walk  about,  each  of  the  bookmakers  is  usually  to  be  found 
in  the  same  part  of  the  inclosure.  Your  Lordships  are  the 
judges  of  fact  in  this  case.  What  inference  can  you  draw,  except 
that  the  inclosure  is  known  to  persons  desirous  of  making  bets  as; 
a  place  where  they  can  at  once  find  those  who  will  gratify  their 
desire  ;  and  that  the  business  is  regular  and  methodical,  carried 
on  in  a  defined  area,  which  is  small  compared  with  the  numbers 
who  use  it  for  betting,  and  in  which  each  professional  betting 
man  can  be  at  once  found  by  anyone  who  wants  him  within  a  few 
yards  of  the  spot  on  which  he  is  accustomed  to  stand  ?  Apply- 
ing the  expressions  of  the  statute  to  the  facts,  and  taking  the 
words  in  their  ordinary  and  reasonable  sense,  it  seems  to  me 
impossible  to  deny  that  the  inclosure  is  a  ''  place  kept  "  (by  the 
company)  and  "  used"  (by  them)  "for  the  purpose  of  persons" 
(bookmakers)  ^'  using  the  same  for  the  purpose  of  betting  with 
persons  resorting  thereto  "  {i.e,,  with  that  larger  number  of  the 
public  who  go  for  the  sake  of  betting  with  them),  or,  conversely, 
that  it  is  kept  and  used  by  the  company  for  the  purpose  of  that 
greater  number  of  the  public  using  it  for  betting  with  the  book- 
makers who  resort  to  it.  The  words  appear  to  me  to  describe 
the  case  of  this  inclosure  so  readily  and  fitly  that  it  is  incumbent 
on  the  company,  who  deny  that  the  use  is  illegal,  to  adduce  very 
strong  reasons  for  holding  that  the  words  are  used  in  some  sense 
much  more  restricted  than  the  sense  which  they  are  calculated  to 
bear  according  to  the  ordinary  use  of  language.  That  they 
undertake  to  do  by  an  examination  of  the  rest  of  the  statute.  It 
is  said  that  some  limitation  must  be  placed  on  the  generality  of  the 
words,  for  otherwise,  seeing  that  betting,  like  every  other  human 
action,  must  be  in  some  place  or  other,  which  for  the  moment 
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woDid  be  used  for  that  pnrpose^  it  would  result  that  all  betting      Powell 

would  be  prohibited.     That  is  a  thing  which  the  Legislature  has     ^^Jl^ 

neyer  attempted.     In  the  year  1845  it  was  enacted  that  a  bet       ^aksl 

should  not  be  the  basis  of  a  contract  as  it  used  formerly  to  be ;     Compant. 

but  it  remains  a  perfectly  legal  act.     That  argument  is  repeated 

many  times  in  yarious  forms  of  language^  and  to  show  precisely 

what  it  is  I  cannot  do  better  than  read  a  passage   from  the    Betting— 

weighty  judgment  of  Lindley,  L.J. :  '^  No  person  can  bet  except   .^^^^^^ 

in  some  place  or  other^  and,  whenever  he  bets  in  any  place,  he    Racecourse^ 

naee  that  place  for  betting.     To  construe  *  other  place '  or  '  place '    incioaure— 

in  its  ordinary  sense  of  any  and  every  place  where  persons  can    Betting  Act, 

or  do  bet,  would  involve  an  absolute  prohibition  of  betting,  and    7^^^,  1%  ' 

would  have  rendered  it  quite  unnecessary  to  specify  ^  betting      ss.  1,3. 

bouses,  roomsj  or  offices.      But  the  Legislature  clearly  did  not 

intend  to  prohibit,  and  has  not  prohibited,  all  betting,  nor  even 

all  betting  by  persons  who  deposit  their  stakes.    Some  limitation 

most  therefore  be  put  on  the  expression  '  other  place '  or  ^  place.' " 

Now,  speaking  with  great  deference  to  so  clear  an  intellect,  I 

csBonot  help  thinking  that  the  argument  would  not  have  been  put 

in  this  way  if  it  had  not  been  for  the  involved  structure  of  sect.  1, 

or  if  the  sentence  had  been  kept,  as  it  were,  displayed  before  the 

eyes  of  the  commentator.     The  ordinary  sense  of  "  place  "  is  not 

to  mean  any   and   every  place  where  persons   can   bet.     The 

ordinary  sense  is  a  portion  of  space,  and,  as  applied  to  the  earth 

we  live  on,  a  portion  of  that  earth.     But  the  moment  the  idea  of 

hotting  is  introduced,  other  words  of  sect.  1  come  into  play. 

The  Legislature  has  not  left  us  to  deal  with  ''place ''  in  vacuo  or 

in  the  abstract.     It  has  joined  other  words,  and  so,  as  I  think, 

carefully  described  and  confined  the  meaning  of  "  place.''    If  the 

practice  complained  of  is  that  of  the  owner,  occupier,  manager, 

or  persons  in  like  position,  the  meaning  is  confined  within  a  very 

narrow  compass.     In  the  case  before  us  we  have  a  wider  range 

given  by  the  word  "persons."     Still  there  is  a  qualification  of 

the  word  '^  place,"  and  it  is  one  which  seems  to  my  understanding 

to  be  reasonable,  intelligible,  and  definite  enough  to  ascertain  and 

to  apply  to  the  facts  of  each  case.     To  fall  within  sect.  1  the 

place  must  be  one  used  for  the  purpose  of  any  one  using  the 

same  for  betting  with  persons  resorting  thereto.     That  is  true  of 

only  a  very  limited  number  of  places.     We  have  not  to  construe 

the  word  "  place  "  but  the  compound  term  ^'  place-used-for-the- 

pnrpose."     I  agree  that  we  must  consider  the  meaning  of  the 

woid  "  used "  and  the  meaning  of  the  word  "  purpose,"  but  if 

we  find  that  when  those  words  are  interpreted  in  senses  germane 

to  the  subject-matter,  and  in  accordance  with  common  usage  they 

give  a  reasonable  limitation  of  the  word  "  place,"  why  should  we 

qoit  the  safe  ground  of  the  statutory  words  and  go  about  seeking 

for  h'mitations  of  our  own,  which  must  be  conjectural  ?     The 

nioet  common  limitation  imposed  on  the  generality  of  the  word 

"phice''  by  those  who  think  it  needs  more  limitation  than  is 

SQppUed  by  the  words  immediately  connected  with  it  is,  that  it 
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PowBLL  mast  be  akin  ejuad&m  generis  with  its  companions  '^  honse^  offioe, 
Ke^oto  room/'  If  the  genns  selected  is  wide  enough  in  range,  I  agree ; 
Park  ^^^  ^^at  does  not  go  far  to  solve  the  problem.  That  it  mast 
Company,  mean  something  other  than  a  house,  office,  or  room  the  words 
compel  us  to  admit,  and  I  think  nobody  denies  it.  To  find  oat 
what  it  means  that  is  not  a  house,  office,  or  room,  and  is  yet  in 
Betting-^  the  view  of  the  law-makers  of  the  same  nature,  the  statute  itself 
/*^^J^^  is  our  guide — ^not  in  sidelong,  indirect  lights  thrown  by  other 
Ra^ec<mr8e  sections  addressed  to  other  parts  of  the  subject,  but  in  the  express 
inclosure—  words  of  this  section,  which  are  directly  addressed  to  the  very 
Befting  Act,  root  of  the  Subject.  If  another  place  is  definite  enough  in  area 
VicTe  119  ^^'^  identification,  if  it  enables  its  users  to  carry  on  their  business 
88. 1 , 3.  '  as  a  house,  office,  or  room  would  do,  and  if  the  use  of  it  produces 
the  same  results  to  betting  people  as  a  house,  office,  or  room 
would  do,  it  is  of  the  same  genus  or  nature  as  a  house,  office,  or 
room,  and  is  struck  at  by  the  Act.  And  I  think  that  is  the  kind 
of  place  which  is  designated  by  the  expression  indissolubly  linked 
with  it,  "  place-used-for-the-purpose  '^ ;  and  that  the  other  limi- 
tations which  have  been  suggested  to  exclude  snch  places  as  this 
inclosure  are  not  warranted  by  the  terms  of  sect.  1,  and  are  not 
called  for  by  any  fear  of  unreasonable  consequences.  With  these 
remarks  on  the  insufficiency,  as  I  think  it,  of  the  criticisms  on 
the  word  '^  place ''  separated  from  the  context  from  which  the 
statute  never  separates  it,  I  pass  on  to  examine  the  words  of 
qualification  used  in  the  statute.  The  place  must  be  used  for  a 
purpose  before  it  can  fall  within  the  prohibition.  The  word 
'^  used  "  is  almost  as  wide  in  range  as  the  word  ''  place."  It 
may  be  applied  to  most  human  actions.  But  to  use  a  thing  for 
a  purpose  is  an  expression  with  a  much  more  limited  range,  and 
the  nature  of  the  purpose  will  confine  it  within  narrower  limits 
still.  If  I  walk  along  Whitehall  I  may  be  said  to  use  Whitehall^ 
but  if  I  were  to  blow  my  nose  there,  and  thereupon  anyone  were 
to  say  that  I  was  using  Whitehall  for  the  purpose  of  blowing  my 
nose,  that  would  be  a  misuse  of  language  to  which  either  casual 
hearers  or  students  of  language  would  object.  The  phrase  '^use- 
for-a-purpose ''  necessarily  implies  a  deliberate  use,  a  designed 
choice  of  the  thing  used  for  the  purpose  in  hand.  Again,  if  a 
snarling  dog  approaches  me,  and  I  take  up  one  of  the  stones 
on  the  road  to  fling  at  him,  it  is  not  incorrect,  though 
the  user  be  momentary,  to  say  that  I  have  used  the 
stone  for  the  purpose  of  flinging  it  at  a  dog.  But  it  would 
be  very  incorrect  to  say  that  the  stones  on  the  road  are  kept  or 
used  for  the  purpose  of  persons  using  them  for  flinging  at  dogs. 
The  expressions,  I  think,  necessarily,  or  at  least  very  stronglyi 
import  an  habitual  or  repeated  use  of  the  thing  for  the  purpose. 
If  then  we  read  the  statute  as  striking  at  places  the  use  of  which 
for  the  purpose  of  betting  is  deliberate,  designed,  and  repeated, 
either  on  the  part  of  the  owner  or  person  having  the  control,  or 
on  the  part  of  other  persons  using  the  same,  we  shall^  as  I  con- 
ceive, give  to  its  words  their  plain  and  ordinary  meaning  and  we 


GHtMlKAL  LAW  CASKS.  281 

shall  Bot  give  to  it  any  extravagant  latitude  sach  aB  has  been      Powell 
SDggested.     I  do  not  propose  to  take  up  the  time  of  the  House     ^^^^^^ 
by  a  minute  examination  of  cases  which  have  been  examined       park 
often  and  minutely  by  others.     I  think  that  very  little,  if  any,     Company. 
authority  can  be  produced  against  the  reading  which  I  have  tried        .~ 

to  expound,  and  that  many  judicial  opinions  may  be  cited  which        L' 

favour  it.     But  I  should  like  to  illustrate  it  by  reference  to  cases     Betting— 

which  seem  to  me  to  mark  neatly  the  boundaries  between  legal   /^^^!,^'*^ 

aod  illegal  use  of  a  place  for  betting.     There  are  two  cases,  in    Racecourse 

each  of  which   the  bar  or  tap-room  of  a  public-house  was  used   indogure— 

for  betting.     In   each  case  betting  took  place  in  the  bar.     In   Betting  AcU 

Whiiehurst  V.  Fincher  (62  L.  T.  Kep.  433)  the  defendant  was  ^^^^Md^ 

the  betting  man.     He  went  into  the  bar  on  three  consecutive      8s.  1,3. 

days  and  made  some  bets.     He  was  not  a  bookmaker.     It  was 

held  that  the  room  was  not  used   for  the  parpose.     In  fact,  the 

defendant  came  in,  and  being  there  made  bets,  bat  there  was  no 

desiinied  or  systematic  use  of  that  place.     In  Homsby  v.  Raggett 

(66  L.  T.  Rep.  21  ;  (1892)    1   Q.  B.  20)   the  defendant  was  the 

occupier,  whose  room  was  used  by  a  bookmaker  systematically 

for  his  business,  and  the  defendant  was  convicted.     The  judges 

who  decided  the  former  case  were  Mathew,  J.  and  Fry,  L.J., 

and  those  who  decided  the  latter  were  Mathew,  J.  and  Smith,  J. 

(now  Smith,  L.J.).     And  with  Homsby  v.  Raggett  agrees  Reg.  v. 

Pteedy   (17   Cox  C.  0.  433)  decided  by  Hawkins,  J.,  where  the 

place  was  the  bar  of  a  public-house,  to  which  the  defendant 

resorted  on   several  days  for  making  bets.     In  none  of  these 

esses  did  the  Court  allow  the  objection  that  the  betting  men  had 

no  right  to  use  the  place  ;  or  that  it  was  used  at  the  same  time 

by  other  persons  for  its  legitimate  purpose  of  a  tap-  or  bar-room ; 

and  that  no  particular  part  of  the  room  was  allotted  for  betting. 

The  decisions  turned  on  the  essential  question  whether  or  no  the 

evidence  showed  that  the  room  was  used  for  the  purpose  of  a 

person  using  the  same  for  betting  with  persons  resorting  thereto. 

And  for  ascertaining  the  purpose  the  leading  consideration  was 

whether  the  use  of  the  room  was  casual  or  systematic.     For  the 

same  purpose  I  compare  the  cases  of  Reg,  v.  Cook  (51  L.  T.  Rep. 

21;  13  Q.  B.  Div.  377)  and  Snow  v.  Hill  (52  L.  T.  Kep.  859; 

U  Q.  B.  Div.  588),  on  the  one  hand,  with  Eawke  v.  Dunn  {ubi 

tup.)  on  the  other  hand.     In  the  first  of  those  three  cases  the 

place  was  a  bicycle-ground,  ten. acres  in  extent.     There  were 

20,000    spectators.     Though    no    betting    was    allowed,   some 

actually  took  place.     The  manager  of  the  ground  was  convicted 

by  the  magistrates,  but  the  conviction    was    quashed   by   the 

Court,  consisting  of  Hawkins,  J.  and  Smith,  L.J.     The   facts 

showed,  said  Hawkins,  J.  that  betting  was  not  the  business  of 

die  place.     So  in  Snow  v.  Sill  the  place  was  an  inclosed  field, 

five  acres  in  extent  used  for  dog-races.     The  defendant,  who  was 

ooavicted  by  the  magistrates,  moved  about  this  field  making 

hete.    Lord  Coleridge,  C.J.  and  Smith,  L.J.  were  the  judges. 

They  qaaahed  the  conviction.     It  appears  from  the  judgment 
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PowBLL      which  the  latter  learned  jadge  delivered  in  the  present  sait, 

Kki^ton     *^**'  ^^®  precise  ground  of  the  decision  was  that  the  defendant 

Park        walked  about  and  did  not  use  any  definite  spot;  not^  as  had 

GoMPAMT.    been  supposed^  that  he  was  not  shown  to  hare  been  a  profes- 

~:        sional  bookmaker.     But  in  that  case  there  was  no  other  spot 

__*        capable  of  definition  except  the  whole  field^  and  it  was  not  shown 

Belting—    that  the  field  was  crowded  with  betting  men^  or  could  reasonably 

f^^£^—  be  said  to  be  used  for  the  purpose  of  betting,  or  for  any  purpose 

RaeeeowsT  Other  than  its  ostensible  one  of  dog-racing.     In  both  these  oases 

inclomre—  the  question  really  tried  was  whether  a  defined  place  was  used 

?*wf  ^^\  ^^^  purpose  forbidden  by  the  statute.     In  Hawke  v.  Dunn 

Viet.  c.  119    ^^^  same  question  was  tried.     The  defendant  was  a  bookmaker^ 

s»,  1, 3.  '   the  place  was  an  inclosure  within  a  racecourse  called  '^  TattersalPs 

Ring.''     On   the   day  in   question    about    1000   persons   were 

admitted  to  the  inclosure,  including  the  defendant  and  fourteen 

other  bookmakers^  with  their  clerks.     That  is  a  much  smaller 

proportion  of  bookmakers  than  exist  in  the  present  case ;  but  as 

regards  the  size  of  the  place  and  the  habitual  use  of  it,  that  case 

strongly  resembled  the  present  one.     The  magistrates  refused  to 

convict  the  defendant  of  using  the  inclosure  for  the  forbidden 

purpose^  but  on  appeal  a  conviction  was  obtained.     Hawkins^  J. 

delivered  the  opinion  of  the  Court  of  five  judges^  who  were 

unanimous.     He  laid  it  down  that  the  user  forbidden  is  the  user 

by  those  who  make  a  trade  or  business  of  betting.     And  what 

the  judges  found  is  that  the  facts  proved,  namely,  the  definite 

area,  the  large  number  of  betting  men  resorting  to  it  for  betting, 

the  habitual  use  of  it,  and  the  calling  of  the  defendant,  combined 

to  show  that  the  inclosure  was  a  place  used  for  the  forbidden 

purpose.     Here  let  me  make  a  remark  on  a  point  which  has 

entered  into  the  discussion  of  the  six  cases  which  I  have  quoted, 

namely,  whether  or  no  the  peiisons  betting  were  professional 

bookmakers.     It  was  pointed  out  more  than  once  at  the  Bar, 

and  has  been  again  pointed  out  by  the  Lord  Chancellor,  that  the 

statute  does  not  single  out  bookmakers  as  objects  to  strike  at. 

That  is  quite  true,  and  yet  it  remains  that  the  character  of  the 

persons  who  commonly  use  the  place  is  a  relevant  and  important 

fact.     The  crucial  question  being  whether  the  particular  place  in 

dispute  is  a  '^  place-used- for-the-pnrpose,^'  surely  the  fact  that  it 

is  habitually  used  by  persons  who  make  betting  the  business  of 

their  lives  is  an  important  ingredient  of  evidence  for  ascertaining 

the  purpose.     I  have  not  mentioned  it  with  any  other  object, 

and  I  think  it  is  with  the  same  object  that  other  judges  have 

dwelt    upon  it.     I  think  that    the    six  cases  which    I    have 

mentioned  are  all  well  decided,  though  of  course  I  am  aware  that 

the  suit  before  your  Lordships  is  intended  to  be  and  is  in  effect 

a  rehearing  of  Hawke  v.  Dunn.     Different  judges  used  different 

terms  in  expressing  their  opinions ;  but  in  each  of  these  six  cases 

the  real  controversy  has  been   whether  there   is  a  reasonably 

defined  area  designedly  and  repeatedly  used  for  the  purpose  of 

betting  with  persons  resorting  thereto.    If  so,  that  is  a  forbidden 
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place  within  sect.  1^  and  the  question  who  is  liable  to  penalties      Powbll 
depends  on  other  sections  of  the  Act.  Of  course,  there  will  be  diffi-     _   *• 
cult  cases  in  which  it  is  doubtful  whether  they  fall  on  one  side  or        p^^bk 
the  other  of  the  dividing  line  between  legality  and  illegality^  what-     Company. 
over  line  may  be  drawn.     In  deciding  whether  a  place  is  used         TTT 

for  a  purpose^  the  size  of  the  place,  its  more  or  less  marked        .* 

division  from   other  places,  the  proportions  between  those  who     Bettinp— 
oome  for  the  purpose  in  qaestion,  and  those  who  come  for  other  ^^^f.^^^ 
pnrpoees,  the  regularity  or  frequency  of  the  use,  all  such  things    Racwowse 
most  enter  into  the  consideration,  and  may  cause  much  difficulty,    inclosure— 
For  myself^   I    cannot    feel    substantial'  difficulty  in    the  six  ^«*"«^ -^^^ 
decisions  which  I  have  quoted.      And  yet  I  know  that  there  is    y^^^,  Ud^ 
difficulty,  such  difficulty  as  to  produce  dissent  from  Hawke  v.      «s.i,  3. 
Dtttm  in  the  Court  of  Appeal,  and  among  most  of  your  Lordships. 
How  fioir  that  difficulty  will  affect  other  decisions  I  hardly  know, 
but  unless  it  is  rested  on  some  grounds  peculiar  to  inclosures  on 
racecourses  it  will  shake  many  other  decisions.      I  think  that 
some  of  the  other  decided  cases  are  on  the  face  of  them  open  to 

Jaestion.      In  Eastwood  v.  Miller  (35  L.  T.  Rep.  716 ;  L.  Rep. 
Q.  B.  440),  I  should  have  doubted  whether  the  ground  could 
properly  be   said  to  be  a  place  used  for  the  purpose   of  any 
person    using    the    same    for  betting   with  persons   resorting 
thereto,  seeing  that  the  only  place  was  a  large  field  used  for 
other  purposes  by  largely  preponderating  numbers  of  persons. 
In  Haigh  v.  Town  Cotmdl  of  Sheffield  (31  L.  T.  Rep.  536  ;  L. 
Bep.  10  Q.  B.  102)  the  same  doubts  occur.     But  in  the  case  of 
Sawhe  v.  Dunn^  as  in  the  present  case,  the  statutory  expressions 
are  fitted  exactly  to  the  facts,  and  we  can  hardly  say  that  there 
is  difficulty,  if  these  expressions  are  to  receive  their  obvious  and 
ordinaiy  sense,  and  are  not  to  be  cut  down  on  account  of  expres- 
sions in  other  sections,  or  because  it  is  thought  that  such  places 
as  inclosures  on  racecourses  are  wholly  beyond  the  scope  of  the 
enactment.     The  latter  of  these  suggestions  is  founded  mainly 
on  the  preamble,  which  recites  as  the  motive  for  the  new  law 
that  a  kind  of  gaming  has  '^  of  late  '^  sprung  up.     It  goes  on  to 
mention  specifically  the  opening  of  places  called  betting-houses 
or  offices,  and  the  receiving  of  money  in  advance  for  bets,  which 
I  believe  is  called  ready-money  betting.      ^'  For  the  suppression 
thereof^'  it  is  enacted  ;  and  then  commences  sect.  1.     There  is 
nothing  to  explain  what  period  of  time  is  comprised  in  the  vague 
words  ''of  late,^'  nor  whether  the  latter  phenomena  are  the 
opening  of  betting  houses  and  offices  simply,  or,  as  the  grammar 
would    indicate,    that    opening    combined    with    ready-money 
betting ;  nor  why  ready-money  betting,  which  requires  posses- 
sion and  payment  of  cash  by  the  oflferer  of  the  bet,  is  more 
demoralising  than  ordinary  betting,  in  which  he  may  go  to  any 
eitent  beyond   his  means  on  the  chance  of  winning  and  never 
hmng  to  put  down  any  money  at  aU.     Looking  at  the  preamble 
alone,  I  say  for  myself  that  it  does  not  give  me  any  idea  of  the 
precise  miachief  which  the  Legislature  is  resolving  to  suppress, 
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PowBLL      except  that  it  has  something  to  do  with  bettings  and  that  I  have 
Kbmpton     ^  '^^^  ^^  ^^®  enacting  part  to  find  out  what  it  is.      That  is  not 
Park        the  sort  of  preamble  which  can  be  ased  with  any  confidence  to 
Company,     control  expressions  in  the  enacting  part,  even  were  they  less 
clear  than  those  of  sect.  1 .     At  any  rate,  that  sect.   1  is  more 
precise  than  the  preamble,  and  does  go  beyond  it  in  several  par- 
Betting—     ticulars,    is     allowed    by   everybody  who   has   commented    on 
f^^^t^^—  ^^  ^  *^^  ^  need  not  dwell  more  upon  that  point.     But  it  is  stated 
Racecourse    ^^^^  ^^^  practice  of  betting  in  racecourse  inclosures  prevailed 
incloture—    long  before  the  year  1853,  and  that  in  some  cases  it  is  traceable 
B««M»^  ifce,  as   far   back   as   the   beginning    of   this   century.     Some   very 
Vici7e,  119    pertinent  remarks  on  this  statement  were  made  in  the  Court  of 
F8. 1,  3.   *   Appeal  by  Rigby,  L.J.,  which  I  will  not  repeat,  but  will  beg 
leave  to  adopt,  as  showing  that  statements  of  this  kind,  though 
unquestionably   made  in  perfect  good  faith,  must  be  received 
with  great  caution.      They  relate  to  matters  of  history  beyond 
the  personal  knowledge  of  the  parties  who  make  them;  they 
have  not  been  subjected  to  close  investigation  ;  and  in  order  to 
have  any  important  bearing  on  this  discussion  the  facts  stated 
must  not  only  be  a  full  account  of  the  whole  case,  but  must  have 
been  present  to  the  minds  of  the  framers  of  this  statute.     The 
ground   is   a  very  unsafe   one  to  build  upon.     But  let  us  see 
exactly  what  the  argument  is.      It  is,  I  understand,  that  if  the 
Legislature  had  intended  to  prohibit  such  well-known  practices, 
it  would  have  used  more  express  words  pointed  to  that  end. 
The  argument  was  very  well  and  forcibly  put,  and  I  confess  that 
for  some  time  I  came  under  its  influence.     But  after  all  its  force 
depends  on  the  extent  to  which  it  is  thought  that  the  terms  of 
sect.  1  require  judicial  limitation  narrower  than  the  limitation 
which  they  themselves  import  when  read  in  their  ordinary  sense. 
By  repeated  study  of  those  terms  I  have  persuaded  myself,  and 
have  been  at  pains  to  show,  that  this  ordinary  sense  of  the  terms 
lead  to  a  reasonable  and  clear  comprehension  of  the  mischief  at 
which   the  Legislature  has   struck.     To   any   mind   which   has 
arrived  at  that  conclusion  the  force  of  the  argument  founded  on 
notorious  existing  practice  is  turned  in  the  opposite  direction. 
Why,  if  racecourse  inclosures  were  not  struck  at,  should  the 
Le^slatare  have  chosen  .  terms  which  fit  this  inclosure,  and, 
therefore^  ex  hypothesi  the  older  inclosures  with  close  exactitude, 
and  yet  make  no  exception  in  their  favour  7     Suppose  it  were 
shown  that  systematic  betting  went  on  in  public-houses  long 
before  1858.     It  would  be  very  surprising  if  it  did  not,  and  pro- 
bably it  could  be  shown  if  anybody  were  interested  enough  in  the 
matter  to  make  inquiry.     Public-houses  are  not  mentioned  in  the 
Act  any  more  than  racecourse  inolosures.     Their  bar-rooms  are 
subject  to  precisely  the  same  inquiries  as  regards  defined  area, 
user,   and  purpose  as  are  racecourse  inclosures.     It  has   been 
found  in  several  cases  that  the  terms  of  sect.  1  aptly  describes 
parts    of  bar-rooms    frequented    by    ordinary  customers,   but 
also    frequented    by    betting    men.      It    is  difficult   to  think 
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that  those    decisious    shoald  be  overfcurned  if   reasons    were      Powbll 
assigned    for    believing    that    the    practices    condemned     by     ggj'^j, 
them  were  too  old  to  fall  within  the  very  vagae  terms  '^  of  late       Park 
sprung  up/*  and  that  the  Legislature  could  not  have  intended  to     Compant. 
prohibit   practices    then   long   known.      It   is   true  that   many        j^ 
years    have    elapsed    before    applying    the     Betting    Act    to        — ' 
places    of   the    kind    now   in    question.      If    the    meaning    of     Belting— 
the  descriptive  terms  were  so  ambiguous  as  to  hold  the  mind  f^J^f^^^^t^ 
in   equilihrio    between    two     rival    constructions^    one    might    Racecourse 
resort    to    this    consideration   for   aid.      But   I    cannot    admit   incioaure— 
it  to  import  an   ambiguity  into  terms  which  I  find  substantially  ifco^^fg^iy 
clear.     It  is  of  no  great  weight.     In  this  country  we  are  in  the  ^^^  c.  119, 
habit  of  leaving  many  kinds  of  prosecutions  to  be  set  a  going  by      ss.  l,  3. 
private  persons,  and  the  result  is  an  irregular  application  of  the 
W.     Whether  private  persons  shall  invoke  a  law  to  suppress 
practices  which  they  dislike  depends    on  many   circumstances 
affecting  their  minds;    perhaps   the  most  powerful    incitement 
would  be  an   extension  of  the  practices  themselves  and  of  the 
feelings  roused  against  them.     This  irregularity  is  most  marked 
when  the  law  has  placed  in  the  category  of  crime  practices  which 
large    numbers   of   persons    think   to   be    vicious^    and    large 
numbers  again  think  to  be  harmless^  and  carry  on  without  any 
loss  of  self-respect  or  of  the  respect  of  their  neighbours ;  and  such 
I  take  to  be  the  case  with  betting.    I  could  mention  other  statutes^ 
e.g.,  those  relating  to  the  observance  of  Sunday^  and  those  relating 
to  lotteries^  which  have  been  applied  in  unexpected  ways  after  a 
long  time.     But  I  will  avoid  these  speculations.      It  is  sufficient 
to  say  that  if  this  statute  is  invoked  it  must  be  rightly  construed 
whether  its  long  sleep  has  been   due  to  lack  of  interest,  or  of 
ooorage,  or  to  ignorance,  or  to  any  other  cause.     There  are,  it 
is  true,  expressions  and  provisions  in  the  statute  on  which  argu- 
ments may  be  built  for  restriction  of  the  terms  of  sect.  1.     I  will 
refer  to  a  sentence  or  two  in  the  judgment  of  Lindley,  L.J., 
becaase,  by  collecting  those  passages  of  the  statute  together,  he 
presents  a  condensed  and  forcible  statement  of  the  argument 
founded  on  them.     He  first  refers  to  the  preamble  which  I  have 
dealt  with  at  length.     The  place  aimed  at  by  the  Legislature,  he 
savSy  is  a  place  where  the  business   of  betting   is  carried  on 
(sects.  1,  3,  4).     Well,  that  is  the  main  object  of  this  inclosure. 
It  is  a  place  nsed  as  a  betting  house  or  office,  which  can  be 
forcibly  entered  under  the  warrant  of  a  magistrate  (sects.  11, 12). 
This  inclosure  is  nsed  by  the  great  majority  of  persons  who  use 
it  at  all,  both  in  form  and  substance,  just  as  a  betting  house  or 
office  is  nsed,  and  it  can  be  forcibly  entered  by  the  officers  of  the 
law.    It  is  a  place  which  can  be  advertised  as  a  betting  place 
(sect.  7) ;  so  can  this  inclosure,  though  in  fact  it  is  not.     It  is  a 
place  which  can  be  reasonably  regarded  as  a  common  nuisance 
(sect.  1) ;    so  can  this  inclosure.      If  the  practice  objected  to 
were  an  orgie,  offensive  to  the  moral  sense,  nobody  would  think 
that  it  was  not  a  nuisance,  or  that  there  was  any  absurdity  or 


286  CRIMINAL   LAW   OASES. 

F6WKLL      practical  difficulty  in  treating  it  as  a  nuisance^  and  the  Legisla- 

KKio^roN      ^^^®  '^^  chosen  to  place  the  specified  mischief  on  the  footing  of 
Park        a  nuisance.      So  far,  I  see  no  difficulty  in  applying  the  provi- 

GoMPANY.  sions  of  the  statute  to  the  inclosure.  But  then  stress  is  laid  on 
^^  this  :  that  it  must  be  a  place  which  it  is  not  absurd  to  treat  as  a 
— :        gaming-house  within   8  &  9  Vict.  c.  109  (ss.  2,  11,12).     That 

Betting—     provision,  I  admit,  causes  difficulty ;  and  it  is  the  only  one  of  the 
forhett^l—  subordinate   provisions    which    does.      It  would   be   somewhat 

Racecourse    astonishing  if  persons  entering  the  inclosure  for  curiosity  only  or 

inclosure—    amusement,  found  themselves  arrested  for  being  in  a  gaming 

1853— l6i^l7  ^^^^^'      ^  cannot   find,    however,   that  this   consideration    has 

Vict  c.  119,  prevented  the  Courts  from  holding  places  under  like  conditions  to 
88. 1,  3.  be  within  sect.  1.  It  would  be  absurd,  in  some  respects,  to  treat 
the  spots  occupied  by  a  desk,  an  umbrella,  or  a  box  as  gaming- 
houses ;  but  that  did  not  prevent  decisions  that  they  were  within 
sect.  1,  and  I  have  not  heard  any  objection  taken  to  those 
decisions.  It  would  be  very  hard  if  a  man  going  to  enjoy  a  pot 
of  beer  in  Preedy^s  bar  had  been  arrested  for  being  in  a  gaming^ 
house,  yet  Preedy^s  case,  and  the  other  public-house  cases 
involved  such  a  consequence  as  much  as  Hawke  v.  Dwnn,  or  as 
this  case.  I  do  not  know  that  they  are  to  be  overruled,  and  I 
certainly  do  not  think  that  they  ought  to  be.  In  the  recent  case 
of  Liddell  v.  Lofthouse  (74  L.  T.  Kep.  139;  (1896)  1  Q.  B.  295) 
all  the  consequences  apprehended  in  this  case  might  have  followed 
The  place  was  a  billsticker's  hoarding,  supported  at  two 
points  by  stays  of  timber,  and  quite  open  in  front.  This  formed 
between  the  supports  a  convenient  protected  bay  for  a  betting 
man,  who  posted  himself  there  for  three  consecutive  days  to  bet 
with  all  comers.  He  was  convicted  by  Lindley  and  Kay^  L.JJ. 
of  using  the  place  for  the  forbidden  purpose.  Yet  not  only  was 
the  place  uninclosed,  but  in  front  it  was  undefined  by  any 
boundary,  and  any  innocent  passer-by  who  stopped  for  a  while  to 
look  on  might,  according  to  the  argument  now  under  examination 
be  arrested  for  being  in  a  gaming-house.  Lindley,  L.J.  says: 
^^  The  place  is  sufficiently  defined  for  all  purposes.  As  to  its 
being  partly  undefined,  I  think  there  are  many  places  which, 
though  in  some  sense  undefined,  can  yet  be  described  with  sufficient 
clearness  for  the  purpose  of  identification.^'  I  entirely 
agree;  but  I  add  that  in  all  such  places  there  may  be, 
and  in  many  there  are  sure  to  be,  persons  not  engaged  in 
the  betting.  I  do  not  remember  that  this  decision  was  objected 
to  in  the  argument  hero,  and  in  the  Court  of  Appeal  it  was 
referred  to  by  several  judges  with  apparent  approval.  I  think 
that  this  difficulty  shrinks  in  magnitude  under  examination.  It 
really  arises  from  carelessness  in  importing  the  provisions  of 
another  statute  into  a  new  range  of  subjects  ;  and  that  the  words 
"  other  place  ^^  bring  in  a  larger  range  is  not  denied  by  anybody  : 
the  only  dispute  is,  how  much  larger.  Then  the  draftsman  does 
not  observe  that  some  of  the  subordinate  provisions  of  the 
imported  statute  may  not  be  applicable  to  everything  which  falls 
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witbin  the  larger  range.     The  arrest  of  persons  not   actnally      Powkll 
engaged  in  the  betting  is  a  thing  most  unlikely  to  happen ;  and  ^' 

it  does  not  appear  ever  to  have  happened  in  fact.     I  cannot  think       p^^^^ 
it  right  to  cut  down  clear  words  of  enactment  in    the  leading     Company. 
section   because  one  of  the  subordinate  provisions  may  involve 
a  remote  possibility  of  this  kind.     It  is  hardly  legitimate  to  allow 
80  small  a  part  of  the  Act  to  influence  its  essential  scope  so     Betting^ 
largely.     To  sum  up  briefly  what  I  fear  has  been  a  tedious  argu-    Piorceused 
ment,  1  find  a  place  definitely  demarcated^  of  small  size  compared    romcoww 
with  its  occupants^   regularly  frequented  by  large  numbers  of   incloaurB— 
professioiial  bookmakers  carryiuf?  on  their  business  of  bettiner  in  Betting  Act, 
the  most  methodical  manner  with  persons  who  come  therefor    y^^  ^  ^^ 
that  purpose.     A  *'  certain  number/'  it  is  said^  do  not  bet  at  all ;      $8,  i,  3. 
bat  the  greater  number  of  the  public  go  for  the  purpose  of  betting 
wiih  the  bookmakers.       I   agree  that  the  Act  is  directed   not 
against  bettings  but  against  bookmakers  and  those  who  make  a 
business   of   betting.      But  I   say   that    the   mode   of  warfare 
adopted  against  such   persons    is    to   strike    at   places   where 
betting  is  concentrated  into  a  focus^  so  that  persons  wishing 
to  bet  may  exactly  know  where  to  find  those  who  will  indulge 
them.     Wisely  or  unwisely^  the  Legislature   has  decided  that 
&ach  practices  are  vicious^  ''  tending  to  the  injury  and  demorali- 
satioo    of    improvident    persons.^'      Wisely   or    unwisely,   the 
Legislature  has  thought  it  possible  and  desirable  to  repress  these 
vicious  practices  by  branding  them  as  crimes.     It  has  declared 
that  places  used  for  such  practices  are  common  nuisances  and 
contrary  to   law.      If  we   are   to  rely  on  admitted   facts,  this 
inclosure  is  a  concentrated  focus  of  betting  as  regular  as  the 
races  themselves,  and  it  is  thronged  by  betting  men,  professional 
and  other,  with  only  a  moderate  sprinkling  of  men  not  engaged 
in  betting.     If  there  is  any  meaning  in  words,  that  is  a  place 
kept  and  used  for  the  purpose  of  persons  using  the  same,  betting 
with  persons  resorting  thereto.     Those  are  the  guiding  terms  of 
the  Act,  and  I  do  not  think  that  their  meaning  can  rightly  be 
cat  down  by  anything  in  the  vague  preamble  or  in  the  subordi- 
nate provisions.     In  my  judgment,    therefore,  the  decision  in 
Hawke  v.  Dunn  is  right,   and  so  is  the  decision  which   Lord 
Bassell,  C.J.  delivered  in  this  case  in  deference  to  Hawke  v. 
Dunn,     Knowing  that  the  majority  of  your  Lordships  are  of 
a  different  opinion  I  make  no  motion.     But  having  arrived  from 
a  skite  of  great  doubt  to  a  clear  conclusion,  I  have  thought  it 
right  to  state  the  reasons  why  I  differ  from  so  great  a  weight  of 
authority. 

Lord  Mackaghtsn  and  Lord  Mobbis  concurred  in  the  judg- 
ment of  the  Lord  Chancellor. 

Lord  Shaio). — My  Lords :  I  also  am  of  the  same  opinion,  and 
in  addition  I  only  desire  to  express  my  view  that  if  the  language 
of  the  words  of  enactment  in  the  statute  were  open  to  the 
observation  that  they  are  ambiguous  and  so  open  to  two  different 
views  or  constructions,  which  I  do  not  think  they  are,  yet  I  am 
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PowBLL      strongly  of  opinion  that  the  terms  of  the    preamble  are    so 
^  ^'  clear  as  to  the  object  and  intended  scope   of  the  statute  that 

Park       ^he    jad^ment^    even    in    that   view^   must    be    given   for   the 
OoMpANT.     respondents. 

Lord  Davey. — My  Lords  :  This  case  is  chiefly  remarkable  for 

the  ^reat  divergence  of  judicial  opinion  on  the  question  involved 

Bettirig—     in  it.      On  the  one  hand,  we   have   the  opinions  of   Hawkins^ 

MMtin^  Cave,  Wills,  Wright,  and  Kennedy,  JJ.  in  Hawke  v.  Dunn,  and 

Baeecmirse    ^l^os©   of  Rigby,    L.J.   in   the   present   case,   in  favour  of  the 

iiiciosibre—    appellant's  view ;  while  on  the  other  hand,  Lord  Esher,  M.B., 

Betting  Act,   Jj[j;^^Iqj^JjqPqq^  Smith,  and  Chitty,  L.JJ.  support  the  respon- 

VieZc,  119  d^Qts'  contention,  and  it  is  tolerably  clear  that  the  opinion  of 
S8. 1,3.'  Lord  Bussell,  G.J.  was  in  the  same  direction.  If  we  turn  to  the 
older  decisions  it  is  admitted  that  Eastwood  v.  Miller,  and,  I 
think,  Haigh  v.  Town  Council  of  Sheffield  and  Liddell  v. 
Lofthouse  cannot  stand  with  the  decision  of  the  Court  of  Appeal. 
We  have  also  the  valuable  opinion  of  Erie,  C.J.  and  Keating,  J. 
on  the  construction  of  the  Act  in  Doggett  v.  Cattarna  (11  L.  T.  Rep. 
423;  17  C.  B.  N.  S.  669),  and  it  is  somewhat  difficult  to  make 
out  the  exact  grounds  on  which  their  decision  was  overruled  in 
the  Exchequer  Chamber  (12  L.  T.  Bep.  355;  19  C.  B.  N.  S. 
765).  For  reasons  which  will  presently  appear,  I  think  that  the 
distinction  sought  to  be  made  in  Bows  v.  Fenwick  and  Oallaway 
V.  Maries  (45  L.  T.  Bep.  763;  8  Q.  B.  Div.  275),  that  the 
betting  man  or  bookmaker  (as  he  is  called)  in  one  case  stood 
on  a  stool  under  an  umbrella  and  in  the  other  case  on  a  box, 
is  too  thin  to  be  a  ground  for  decision.  In  this  divergence 
of  judicial  opinion,  I  find  it  the  better  and  safer  course  to 
examine  the  words  of  the  Act  itself  and  endeavour  to  form  my 
own  opinion  on  the  construction  of  the  Act  as  applied  to  the 
admitted  facts  of  the  present  case,  as  if  the  matter  were  res 
integra  and  there  were  no  previous  decision  upon  it.  Turning, 
therefore,  to  the  Act,  the  first  thing  to  be  noted  is  the  preamble, 
to  which  great,  and,  as  I  think,  undue  importance  has  been 
attached  by  some  of  the  learned  judges  in  the  Court  of  Appeal. 
Your  Lordships  must  forgive  me  if  I  read  the  words  of  it : 
"  Whereas  a  kind  of  gaming  has  of  late  sprung  up  to  the  injury 
and  demoralisation  of  improvident  persons  by  the  opening  of 
places  called  betting  houses  or  offices,  and  the  receiving  of 
money  in  advance  by  the  owners  or  occupiers  of  such  houses 
or  offices,  or  by  other  persons  acting  on  their  behalf  on  their 
promises  to  pay  money  on  events  of  horseraces  and  the  like 
contingencies,  for  the  suppression  thereof  '^  {i.e.,  of  the  kind  of 
gaming  described).  '^Be  it  enacted ,^^  &c.  It  has  been  said 
that  inasmuch  as  betting  transactions  of  the  same  character  as 
those  which  take  place  in  this  inclosure  have  been  carried  on  in 
similar  inclosures  throughout  the  country  from  the  beginning  of 
the  century,  it  is  inconceivable  that  these  practices  should  have 
been  unknown  to  the  Legislature  when  it  passed  the  Act  of 
1853,  and  if  it  had  been  intended  to  suppress  them,  direct  or 
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nninistakable  words  would  have  been  found  in  the  A.ct.     Your      Powcll 
Lordships  have  before  you  in  the  appellants'  case  (the  accuracy     ^^' 
of  which  was  admitted  by  the  learned  counsel  for  the  respondents        p^^k 
in  the  coarse  of  the  argument)  a  more  detailed  statement  of  the     Gompakt. 
&cts  on  this  point  than  was  before  the  Court  of  Appeal.     That 
statement  is  to  the  effect  that^  although  inclosed  spaces  had  been 
in  existence  at  race-meetings  prior  to  the  passing  of  the  Act  for     BBtiing— 
the  purpose  of  betting,  yet  prior  to  that  time  the  betting  was  for  .^^^  ?***^ 
the  most  part  credit  betting,   and  ready  money   betting   only    Raceeovriie 
occasionally  took  place  and  to  a  small  extent.     I  think,  there-    incloeure— 
fore,  that  the  ar&fument  to  which  I  have  referred  is  founded  on  Betting  Act, 
an  exaggeration  of  the  facts  as  now  disclosed;  but,  further,  I  ^^  c  ii9 
am  of  opinion  that  the  argument  itself  is  illegitimate  if  it  is      ss.  i\  3. 
sought   thereby   to  cut   down   the   language  of  the  enactment 
ac<x>rding  to  its  plain  and  natural  meaning,  or  to  restrict  the 
enactment  to  the  particular  matter  set  forth  in  the  preamble. 
"Undoubtedly" — ^I  quote  from  Chitty,  L.J.'s  judgment  words, 
with  which   I   cordially   agree — "it   is  a  settled  rule   that  the 
preamble  cannot  be  made  use  of  to  control  the  enactments  them- 
selves where  they  are  expressed  in  clear  and  unambiguous  terms.'' 
But  the  preamble  is  a  key  to  the  statute,  and  affords  a  clue  to  the 
scope  of  the  statute  when  the  words  construed  by  themselves 
without  the  aid  of  the  preamble  are  fairly  capable  of  more  than 
one  meaning.     There  is,  however,  another  rule  or  warning  which 
cannot  be  too   often   repeated,    that  you   must   not  create   or 
imagine  an   ambiguity   in   order  to   bring   in    the   aid   of   the 
preamble    or    recital.       To     do     so     would    in     many    cases 
fimstrate   the    enactment   and    defeat   the  general  intention  of 
the  Legislature.     It  may  well  be  in  this  and  in  other  cases  that 
the  Legislature,  taking  the  recited  facts  as  the  occasion  of  the 
enactment,  has  deliberately  used  larger  words  to  prevent  the 
same  kind  of  mischief  in  other  forms.     In  the  present  case  I  am 
bound  to  express  my  opinion,  with  unfeigned  respect  for  those 
who  think  otherwise,  that  there  is  not  any  such  ambiguity  in  the 
present  Act  as  entitles  a  Court  to  cut  down  or  restrict  the  words 
of  the  enactment  by  the  recital  in  the  preamble.     I  have  said 
thos  much  about  the  preamble  because  I  dissent  from  many  of 
the  argnments  which  have  been  used,  and  the  question  is  one  of 
general  interest.     But  in  truth  it  is  not  essential  to  my  opinion 
in  this  case,  because  I  am  prepared  to  accept  the  construction 
put  upon  the  word   "place"    by   the   learned  counsel   for  the 
respondents.     To  turn  now  to  the  enactments  themselves,  and 
reading  only  what  is  material  to  explain  my  construction,  sect.  1 
provides  that  no  house,  ofBce,  room,  or  other   place  shall   be 
opened,  kept  or  used  for  the  purpose  of  any  person  using  the 
same  or  conducting  the  business  there  of  betting  with  persons 
resorting  thereto,  or  for  the  purpose  of  receiving  deposits  in  the 
maoner  which  has  been  shortly  described  as  ready-money  betting. 
Sect.  3  enacts  that  any  person  who,  being  the  owner  or  occupier 
of  any  house,  room,  office,  or  other  place,  shall  knowingly  and 

TOL.  XIX.  u 


290  CRIMINAL  LAW  CASES. 

Powell      wilfully  permit  the  same  to  be  opened^  kept^  or  used  by  any  other 

K   ^  TON     P®™^^  ^or  the  purposes  aforesaid  or  either  of  them^  or  any  person 

Park        conducting  the  business  of  any  house^  &c.,  used  for  the  purposes 

CoMPAKT.     aforesaid^  shall  be  liable  to  penalties.     The  present  case  falls 

1899^        within  sect.  3,  and  the  important  words  are  "  opened^  kept,  or 

!        used."     I  think  that  the  word  ''used"  must  mean  something 

Bettinf—  different  from  ''  opened  "  or  ''  kept,"  and  be  intended  to  enlarge 
/*^lr^—  the  scope  of  the  enactment ;  and  the  person  who  uses  is  clearly 
Racecourse  different  in  kind  from  the  occupier  who  permits  the  user.  I 
incUuure—  cannot  find  any  sufficient  reason  for  not  attaching  its  ordinary 
^^^9  ^cu  meaning  to  the  word  "  used,"  which  is  not  a  difficult  word  to 
Vict,  c  119  construe.  Indeed,  I  have  had  some  difficulty  in  understanding 
88. 1,  3.  '  in  what  other  sense  the  word  is  said  to  be  employed,  or  grasping 
the  meaning  sought  to  be  attached  to  it.  It  will  be  seen  that 
the  prohibited  purposes  are  twofold  :  (1)  using  a  house,  &c.,  for 
the  purpose  of  betting  with  persons  resorting  thereto,  and  (2) 
receiving  deposits  on  bets.  I  have  already  said  that  for  the 
purposes  of  this  case  I  accept  Mr.  Walton's  contention  that  the 
word  "  place  "  should  be  construed  as  ejv^dem  generis  with  house, 
room,  or  office.  I  will  take  it  to  mean  any  inclosed  space  capable 
of  being  used,  and  in  fact  used  by  persons  carrying  on  the 
business  of  betting  with  others  as  their  office  or  place  of  business 
for  the  time  being.  The  questions  therefore  are,  Was  this  inclo- 
sure  a  place  capable  of  being  so  used  ?  was  it,  in  fact,  used  for 
the  purposes  mentioned  in  the  first  section  of  the  Act,  and  did 
the  respondents  wilfully  permit  it  to  be  so  used.  The  inclosnre 
in  the  present  case  is  a  piece  of  ground  of  not  more  than  a  quarter 
of  an  acre  in  extent,  fenced  off  and  inclosed  by  iron  railings. 
We  have  not,  therefore,  to  consider  any  questions  such  as  those 
raised  in  Doggett  v.  Cattarns  whether  a  tree  in  Hyde  Park  could 
be  a  place  within  the  meaning  of  the  Act,  or  those  suggested  in 
the  course  of  the  argument  whether  a  racecourse  could  be  a  place. 
It  is  an  inclosed,  segregated  space  of  comparatively  moderate 
dimensions,  and  it  was  scarcely  denied  that  it  is  capable  of  being 
a  "  place  "  within  any  construction  of  that  word.  The  number 
of  persons  admitted  to  this  inclosure  varies  from  500  to  2000, 
and  among  such  persons  there  are  always  a  certain  number, 
varying  from  100  to  200,  who  are  professional  bookmakers 
''  carrying  on  their  business  "  (I  use  the  language  of  the  amended 
particulars)  in  the  manner  described.  Of  the  other  members  of 
the  public  frequenting  the  inclosure  the  greater  number  go  there 
for  the  purpose  of  "  backing  "  horses  with  the  bookmakers^  but 
a  certain  number  do  not  bet  at  all.  They  go  there,  I  suppose, 
from  curiosity  or  in  company  with  their  friends,  or  perhaps  even 
(though  the  situation  does  not  seem  very  eligible  for  obtaining  a 
quiet  view)  to  see  the  race.  The  bookmaker  in  the  inclosure  is 
accompanied  by  his  clerk  or  partner  with  the  necessary  book  for 
recording  his  transactions.  He  does  not  confine  himself  to  any 
fixed  spot  in  the  inclosure,  nor  does  he  use  any  such  apparatus 
as  a  desk,  stool,  or  umbrella,  though  any  particular  bookmaker 
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is  Qsually  to  be  found  in  or  near  the  same  part  of  the  inclosnre.      Powell 
The  amended   particulars  then   describe  the  mode   of  betting  ^• 

adopted  by  the  bookmakers.     To  put  it  shortly,  the  practice  is        pj^^^ 
for  the  members  of  the  public  who  bet  with  them  to  back  a  par-     Company. 
ticalar  horse  a.gainst  the  ^'  field/'  whilst  the  bookmaker  backs  the 
"field"   against    the   particular  horse  selected.     A  bookmaker 
anxious  to  back  the  field  against  a  particular  horse  calls  out  the    Bettiiig^ 
odds  which  he  will  give  or  take  in  respect  of  those  horses,  and    ^^^^  !**^^ 
this  practice  of  calling  out  the  odds  is  largely  adopted  by  every    Ra^course 
bookmaker  betting  in  the  inclosnre  for  the  purpose  of  attracting    inciosure— 
the  attention  of  backers.     Some  bookmakers  carry  on  a  ready-   Betting  Act, 
money  business,  that  is,  usually  require  the  backer  to  deposit  lus  ^^^7~^\i^'^ 
stake  when  the  bet  is  made.     Others  do  the  greater  part  of  their      ss.  i,  8. 
business  on  credit,  that  is,  without  requiring  a  deposit.     But,  as 
might  be  expected,  a  deposit  is  required  when  a  bet  is  made 
with  a  person  unknown  to  them.     On  this  statement  of  facts,  I 
cannot  bring  myself  to  doubt  that  the  reserved  inclosnre  is  a 
place  in  the  nature  of  a  room  which  is  in  fact  used  by  professional 
betting  men  as  their  place  of  business  for  the  time  being,  or,  if 
jou  will,  temporary  oflBce,  for  both  the  purposes  mentioned  in  the 
1st  section  of   the  Act,  namely,  for  the  purpose  of  betting  with 
persons  resorting  thereto,  and  for  the  purpose  of  money  being 
received  by  them  in  consideration  of  a  promise  to  pay  money  on 
the  contingency  of  a  horse  race.     In  my  opinion,  the  provisions 
of  the  Act  are  infringed  if  a  person  carries  on  his  business  in  the 
manner  prohibited  by  the  Act  in  some  known  room  or  place 
to  which  people  who  come  to  bet  with  him  can  resort,  knowing 
that  they  will  find  him  there.     There  is  nothing  whatever  in  the 
Act  which  requires  that  the  occupation  or  user  of  the  place  for 
the  prohibited  purposes  shall  be  exclusive,  or  that  the  person 
using  the  place  shall  have  a  right  of  occupation  of  any  defined 
portion  of  it.     And  I  regard  it  as  altogether  immaterial  that  the 
bookmakers  do  not  stand  on  a  stool  or  box,  or   use  a  gaudy 
umbrella  for  the  purpose  of  rendering  themselves  more  con- 
spicnons  or  attracting  the  attention  of  their  customers.     Those 
are  accessories   which    may   afford   useful   evidence   when   the 
nature  of   the  business  is  in  doubt,    but   are   not   essential   to 
the  carrying  on  of  the  business.     Then  it  is  said  that  the  book- 
makers pay  the  same  fee  for  admission  as  the  other  members  of 
the  public,  and  have  no  more  right  there  than  others  who  have 
paid  the  same  fee.     I  am  unable  to  see  the  relevance  of  this. 
The  question  is,  not  how  they  get  there,  but  what  they  are 
pennitted  to  do  when  they  have  got  there.     In  short,  it  seems  to 
me,  on  the  admitted  facts  of  this  case,  that  this  inclosnre  is  a 
species  of  betting- room   or    exchange    to   which    professional 
betting  men  go  for  the  purpose  of  pursuing  their  calling,  and  to 
which  their  customers  resort,  knowing  that  they  will  find  them 
there  and  be  able  to  deal  with  them.     I  adopt  the  judgment  of 
Lindley,  L.J.  in  Lofihouse  v.  Liddell  {ubi  sup,),  which  seems  to 
tte  a  more  difficult  case  than  the  one  before  your  Lordships.     It 
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PoMTSLL      is  not  in  controversy  that  the  respondents  knowingly  permit  the 
jr^'  inclosure  to  be  used  by  betting  men  in  the  manner  deicribed, 

Paak        ^Tid,  inasmuch  as  it  does  not  appear  that  any  other  part  of  the 
CoMPAHT.     land  under  their  control  is  used  for  the  same  purpose^  I  should 
hare  little  difficulty  in  inferring,  if  it  were  necessary^  that  the 
reserved  inclosure  is  appropriated  by  them  for  that  purpose.     I 
BBtting—     have  a  strong  suspicion  that  they  would  not  permit  the  betting 
f^*b*^«**—  men  to  carry  on  their  business  on  the  grand  stand  or  any  other 
RacecinJie     P^^  ^^  their  adjoining  land  or  buildings.     But  it  is  not  so  found 
ineloture—    in  the  present  case^  and  I  have  no  right  to  assume  it^  nor  is  it 
85a^ifl^*i'7  ^^cessary  for  the  purpose  of  this  case.     It  is  sufficient  to  say 
Vict,  c,  119.    ^^^^  ^^^  bookmakers  are  licensed  or  permitted  by  the  respondenta 
8i.  1,  3.      to  use  this  particular  place  for  the  purposes  of  their  business. 
Some  of  the  learned  judges  have  thought  it  inconceivable  that 
the  Legislature  can  have  intended  to  prohibit   the   use  of  an 
inclosure  like  the  one  in  question  for  the  purposes  detailed  in 
the  amended  particulars.     I  have  a  greater  difficulty  in  under- 
standing why^  under  the  provisions  of  an  Act  directed  to  the 
suppression  of  a  particular  kind  of  gaming^  a  person  should  be 
allowed  to  transfer  his  business  for  the  day  or  more  to  an  inclo- 
sure in  Kempton  Park  and  carry  it  on  there  in  precisely  the  same 
manner  which  he  could  not  do  in  his  own  office  in  London  or 
elsewhere.     I  do  not  think  that  any  serious  difficulty  is  created 
by  the  inclosure  being  liable  to  be  treated  as  a  common  gaming* 
house,  with  the  consequences  thereof.     Persons  who  resort  to 
this   inclosure   must   know   what   they  are    about.     And  it  is 
admitted  that  the  majority  of  people  who  go  there  do  so  for  the- 
purpose  of  betting.     For  these  reasons  I  agree  with  Bigby,  L.J. 
and  my  noble  and  learned  friend  Lord  Hobhoase  that  the  judg- 
ment of  the  Court  of  Appeal  should  be  reversed.     But  as  the- 
majority  of  your  Lordships  are  of  a  different  opinion^  the  appeal 
will^  of  course^  be  dismissed  with  costs. 

Lord  James  of  Hebefobd. — My  Lords :  I  desire  to  say  that  it 
appears  to  me  that  this  action  was  duly  brought  in  the  Court 
below.  The  leading  counsel  for  the  appellant,  in  the  commence- 
ment of  his  argument,  very  properly  called  your  Lordships'* 
attention  to  the  fact  that  the  action  was  in  one  sense  a  friendly 
action — a  fo,ct  of  which  the  Courts  below  had  also  been  informed* 
It  appears  that  by  a  decision  in  the  case  of  Hawke  v.  Dunn  the 
proceedings  permitted  by  the  defendants  at  Kempton  Park  would 
be  regarded  as  illegal.  From  that  decision  there  could  be  no 
appeal.  Shareholders  in  the  defendants'  company  were  there* 
fore  interested  in  obtaining  the  decision  of  the  Court  of  Appeal 
and  of  this  House  upon  the  matters  involved.  To  effect  his 
object  the  plaintiff,  one  of  the  shareholders  in  the  defendants'^ 
company,  brought  this  action  in  a  form  which  would  secure  a 
judgment  upon  the  legality  or  illegality  of  the  defendants'^ 
proceedings.  It  seems  clear  that  the  action  was  brought  in  good 
faith  for  the  purpose  of  obtaining  an  authoritative  and  final 
judgment.     Probably  the  plaintiff  will  regard  with  satisfaction 
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his  want  of  saccess  in  the  action.     Bat  the  judgment,  whatever      Powkll 
it  may  be^  will  and  mast  be  acted  upon.     This,  therefore^  is  not     ^   ^* 
a  case  where  the  judgmeut  of  a  judicial  tribunal  is  sought  for  the        p^^k 
purpose  oE  determining  a  right  for  mere  abstract  purposes.     It     Company. 
also  seems  quite  clear  that  there  is  no  groand  for  saying  that 
any  collusion  has  existed  between  the  plaintiffs  and  defendants 
or  their  legal  advisers.     The  statements  made  by  counsel  are     Betting^ 
oonclusive  upon  that  point.     In  the  course  of  his  reply  at  the  Bar  ^^^^^f, 
of  the  House  Mr.  Asquith  stated  that  he  had  acted  as  leading    aocmoutm" 
counsel  for  the  plaintiff  in  the  case  of  Hawhe  v.  Dunn,  and  had   inclosure — 
argued  successfully  in  that  case  that  facts  similar  to  those  existing  ^^^^^^^\ 
in  the  present  suit  coostitated  illegality.     Not  the  slightest  trace    yi^c  119 
can  be  found  throughout  the  whole  of  these  proceedings  of  any      «».  i,  3.  ' 
want  of  good  faith  or  zeal  on  the  part  of  plaintiff  or  his  advisers 
in  the  conduct  of  the  suit.     It  was  stated  by  the  leading  counsel 
for  the  appellants  that  a  somewhat    too  broad  admission  was 
alleged  to  have  been  made  in  the  10th  "  particular/*  wherein  it 
Was  stated  that  at  the  time  of  the  passing  of  the  Bettiug  House 
Act,  1853^  betting  was  carried  on  and  had  been  carried  on  since 
the  commencement  of  the  century  in  certain  inclosures  in  pre- 
cisely the  same  manner  as  now  existing.     In  my  judgment  the 
allegation  is  immaterial,  and  cannot  in  any  degree  affect    the 
decision  that  should  be  arrived  at  on  this  appeal.     But  even  if 
it  were  material  the  alleged  inaccuracy  has  now  been  plainly 
corrected  by  the  statements  made  in  the  appellant's  case.     Such 
Aatements,  admittedly  correct,  are  now  accepted  without  refer- 
ence to  the  allegations  in  the  lOch  ^'  particular.'*     The  decision 
of  your  Lordships  will,  therefore,  proceed  upon  the  statement  of 
fact  that  some  ready-money  betting  had  existed  on  racecourses 
prior  to   1853,  but  in  less  degree  than  that  which  has  occurred 
eince.     Inasmuch,  therefore,  as  it  seems  that  this  action  has  not 
been  brought  to  try  any  abstract  question,  that  the  judgment  of 
this  House  is  sought   for  the  purpose  of  being  enforced  and 
«cted  upon,  and  that  the  action  which  had  been  in  perfect  good 
faith  is  in  no  sense  collusive,  I  can  see  no  ground  for  the  sugges- 
tion that  there   is   any   impediment   in    the   way   of   the   due 
determination  of  this  appeal.     I  do  not  refer  iu  detail  to  the 
facts  of  the  case  which  have  been  already  stated,  but  I  regard 
them  as  establishing  that  within  an  inclosure  at  Kempton  Park 
certain  "  bookmakers  "  are  in  the  habit  of  betting,  that  such 
persons  make  betting  their  trade  or  business  and  that  the  fact  of 
such  betting  taking  place  within  the  inclosure  is  known  to  the 
defendants,  and  the  betting  not  being  interfered  with  must  be 
taken  to  be  sanctioned  by  them.     The  action  is  based  on  the 
allegation  that  the  respondents  have  infringed  the   provisions 
of  the  Betting  House  Act,  1853,  by  opening  and  keeping  open 
the   inclosure    for    the    purpose    of    being    used    by    protes- 
fiioDal    "  bookmakers  '^    for    betting    with    persons    resorting 
hereto.      In    order  to   determine   the   question   submitted   for 
&e  decision  of  your  Lordships'  House,  it  is  necessary  carefully 
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Powell      to     consider    both    the    history    and    the    provisions    of    the- 

_   "•  Betting  House  Act  of  1853.   In  relation  to  the  origin  of  the  Act^ 

Pabk        I  concar  in  the  statement  made  by  Hawkins^  J.  in  the  case  of 

CoMPANT.     Reg.  V.  Cook  (51   L.   T.  Rep.   21 ;    13   Q.   B.   Div.  377).     It 

~7        appears  that  shortly  before  the  passing  of  the  Act  of  1853  a 

'        system  of  ready-money  betting  had  sprung  up  in  the  metropolis 

BMing--  and  the  larger  provincial  towns.  Houses^  offices^  and  rooms 
f^^iftu^^^  were  opened  for  the  sole  purpose  of  carrying  on  this  betting^ 
Baceeow-se  ^usiness.  Public-houses  also  were  utilised  for  effecting  the  same 
inel4>$ure—  object.  In  these  places  lists  giving  the  names  of  horses  entered 
BetH^ig  Act,  for  different  races  were  exposed  to  view.  Against  the  names  of 
^iSTc^  n9  *^®  borses  on  these  lists  figures  were  placed  showing  the  odds 
««.  1,  3.  '  the  betting  man  or  bookmaker  carrying  on  the  betting  business 
was  willing  to  lay  against  each  horse.  These  betting  places 
were  open  to  the  pubhc  in  the  same  way  that  a  shop  is  kept  open* 
Anyone  wishing  to  back  a  horse  would  have  to  deposit  the  sum 
of  money  he  desired  to  risk  with  the  person  in  attendance, 
receiving  a  card  recording  the  same.  Such  a  mode  of  betting, 
of  course,  represents  what  is  termed  ready-money  betting. 
These  list  houses  became  so  numerous,  and  the  betting  carried 
on  in  them  became  so  extensive,  that  the  Government  of  the 
period  determined  to  deal  rigidly  with  the  evils  resulting  there- 
from, and  to  suppress  by  rendering  illegal  those  list  houses* 
With  this  object,  as  declared  by  Sir  Alexander  Cockbum,  the 
then  Attorney-General,  the  Act  of  1853  was  passed.  The  object 
of  that  Act  can  be  discovered  from  its  contents.  It  is  intituled, 
"  An  Act  for  the  Suppression  of  Betting  Houses,*'  and  the 
preamble  recites  ^^  that  a  source  of  betting  has  of  late  sprung  up 
tending  to  the  demoralisation  and  injury  of  improvident  persons 
by  the  opening  of  places  called  betting  houses  or  offices,  and  the 
receiving  of  money  in  advance  by  the  owners  or  occupiers  of 
such  houses  or  offices,  or  by  other  persons  acting  on  their  behalf, 
on  their  promises  to  pay  money  on  events  of  horse-races  and  the^ 
like  contingencies.  For  their  suppression  be  it  enacted,'*  &c. 
It  will  be  seen  that,  so  far  as  the  preamble  discloses  the  intention 
of  the  Legislature,  the  evil  intended  to  be  dealt  with  is  not  the 
act  of  betting  either  by  depositing  money  or  on  credit,  which  was 
and  is  legal.  The  evil  recited  is  the  carrying  on  of  a  betting 
business  under  certain  conditions  in  a  house  or  office ;  and  for 
suppression  of  these  houses  and  offices  the  provisions  of  the  Act 
were  framed.  Doubtless  the  contents  of  a  preamble  of  an  Act 
of  Parliament  cannot  for  any  purpose  control  the  actual  clear 
provisions  of  the  statute ;  but  if  the  wording  of  the  statute  g^ves 
rise  to  doubts  as  to  its  proper  construction,  the  preamble  can  be 
and  ought  to  be  referred  to  in  order  to  arrive  at  the  proper  con- 
struction to  be  put  upon  the  enacting  portion  of  the  statute. 
Upon  this  subject  I  fully  accept  the  dictum  of  Lord  TenterdeD, 
C.J.  in  Salton  v.  Cove  (1  B.  &  Ad.  538),  who  thus  summarises 
the  matter :  ^^  It  is  very  true,  as  argued  for  the  plaintiff,  that  the 
enacting  words  of  an  Act  of  ParUament  are  not  always  to  be 
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limited  by  the  words  of  the  preamble,  bat  must  ia  many  instances      Powbll 
go  beyond  it.     Yet  on  a  sound  construction  of  every  Act  of         ^" 
Parliament  I  take  it  the  words  of  the  enacting  part  must  be  con-        Fask 
fined  to  that  which,  is  the  plain  object  and  general  intention  of    Coupamt. 
the  Legislature  in  passing  the  Act,  and  the  preamble  affords  a        ^TTT 

good  clue  to  discover  what  that  object  was."     With  the  inten-        ' 

tioQ  apparently  of  dealing  and  dealing  only  with  the  evils  recited    Betting^ 
in  the  preamble^  the  Legislature  proceeded  in  the  Ist  section  of  /"^J^t- 
the  Act  to  enact :  '*  No  house,  room,  or  other  place  shall  be    Raeecowr89 
opened^  kept^  or  used  for  the  purpose  of  the  owner,  occupier,  or  incUaure— 
keeper  thereof^  or  any  person  using  the  same,  or  any  person  pro-   Betting  Act, 
cured  or  employed  by  or  acting  for  or  on  behalf  of  such  owner,    y^ct^c  119 
occupier^  or  person  using  the  same,  or  of  any  person  having  the      m.iJs. 
care  or  management  or  in  any  manner  conducting  the  business 
thereof,  betting  with  persons  resorting  thereto,  and  every  house^ 
office,  or  room,  or  other  place  opened,  kept^  or  used  for  the  pur- 
poses aforesaid^  or  any  of  them,  is  hereby   declared   to   be  a 
common    nuisance   and  contrary   to   law."     And   by   sect.    2  : 
"Every  house^  room,   office,  or  other  place   opened,  kept^    or 
Dsed  for  the  purposes  aforesaid,  or  any  of  them,  shall  be  taken 
and  deemed  to  be  a  common  gaming-house/^     The  provisions  of 
this  second  clause  are  very  important  when  construing  and  apply- 
ing the  first.       In  order  to  bring  the  first  clause  into  operation 
something  must  exist  that  can  at  least  constructively  be  regarded 
as  a  common  gaming-house.      As  the  betting  at  Kempton  Park 
was  not  carried  on  in  a  house,  room^  or  office,  it  becomes  neces- 
sary to  determine  what  effect  is  to  be  given  to  the  words  "  other 
place,'^  and  how  far  they  can  be  held  to  apply  to  the  inclosure 
wherein   the  alleged  illegal  betting  took  place.      Speaking  in 
general  terms,  whilst  the  place  mentioned  in  the  Act  must  be  to 
some  extent  ejusdem  generis  with  house,  room,  or  office^  I  do  not 
think  that  it  need  possess  the  same  characteristics ;  for  instance^ 
it  need  not  be  covered  in  or  roofed.     It  may  be,  to  some  extent, 
an  open  space.     But  certain  conditions  must  exist  in  order  to 
bring  socli  space  within  the  word  ^'  place.''     There  must  be  a 
defined  area  so  marked  out  that  it  can  be  found  and  recognised 
as  ''the  place ''  where  the  business  is  carried  on  and  wherein  the 
bettor  can  be   found.     Thus,  if  a  person  betted  on  Salisbury 
Plain,  there  would  be  no  "  place  "  within  the  Act.      The  whole 
of  Epsom  Downs  or  any  other  racecourse  where  betting  takes 
phu^e  would   not  constitute   a   place  ;    but   directly  a   definite 
localigation  of  the  business  of  betting  is  effected,  be  it  under  a 
tent  or  even  movable  umbrella,  it  may  be  well  held  that  a  "  place  " 
exists  for  the  purposes  of  a  conviction  under  the  Act.     If  this 
Tiew  be  correct^  I  think  that  the  inclosure  existing  at  Kempton 
Park  might,  physically  speaking,  iinder  certain  conditions  con- 
stitute a  "  place  ^^  within  the  meaning  of  the  1st  and  2nd  sections 
of  the  Act  of  1853.     It  is  a  defined  space  limited  by  metes  and 
bounds^  and  of  such  an  area  that  a  person  therein  carrying  on 
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Pdwbll  the  business  of  betting  can  be  found.      I  also  think^  as  I  have 

^  ^'  previously  stated,  that  it  is  established  that  within  this  inclosare 

Pakk  betting   took  place^    that  the  bets  were  made  by  men   whose 

C«MPANT.  business  is  that  of  a  bookmaker  or  betting  man,  and  that  sach 
777:  betting  took  place  with  the  cognisance,  and  therefore  it  must 
'  be  held  with  the  sanction,  of  the  defendants.     But  the  main 

JBtfiWny—  question  involved  in  this  case  has  still  to  be  solved,  namely,  was 

^^^*  !*•***  the  inclosure  opened,  kept,  or  used  for  the  purpose  of  the  owner, 

JOT  OBtWkhQ—  •  •  1 1  j»  J         J.* 

Hacecourse    occupier,  or  any  person  usmg  the  same,  or  of  any  person  conducting 

inclosurt—    the  business  thereof,  betting  with    persons  resorting   thereto  ? 

Betting  Act,   j^  jj^y  opinion,  this  question  must  be  answered  in  the  negative  ; 

Vict'c.  119  ^^^  ^  think  that  the  certain  conditions  to  which  I  have  just 
Bs,  1,  3.  referred  do  not  exist,  and  that  in  consequence  of  the  absence  of 
those  conditions  this  inclosure  cannot  be  held  to  be  a  "  place '' 
wherein  an  offence  has  been  committed.  In  this  case  the  only 
alleged  '*  place  "  where  the  business  of  betting  is  said  to  be 
carried  on  is  the  particular  inclosure  referred  to.  But  it  must 
be  remembered  that  the  whole  of  Kemp  ton  Park  racecourse 
is  inclosed :  within  that  inclosure  there  are  certain  stands  and 
other  inclosures.  Unfortunately  it  is'  known  to  all  that  as  a 
general  rule  wherever  racing  takes  place  betting  upon  the  races 
exists  also.  Some  portion  of  those  who  visit  horseraces 
invariably  bet.  It  may  be  taken,  therefore,  that  of  the 
spectators  who  enter  the  Kempton  Park  racecourse  a  certain 
number  intend  to  bet  on  the  races  and  do  so.  Those  who  back 
horses  are  for  the  most  part  members  of  the  general  public; 
those  with  whom  the  horses  are  backed,  that  is,  those  who  lay 
the  odds  against  the  different  horses,  are  known  as  ^^  book- 
makers,'^ and  no  doubt  attend  at  all  race-meetings  with  the 
primary  object  of  carrying  on  their  business  of  betting.  It  is 
probable  that  throughout  the  whole  of  the  inclosed  racecourse 
betting  on  the  different  races  takes  place  in  greater  or  lens 
degree.  Certainly  there  is  nothing  to  prevent  such  betting  every- 
where within  such  inclosed  course.  But  by  a  sort  of  gravitation, 
resulting  apparently  from  convenience,  the  majority  of  those 
who  bet  at  Kempton  Park  congregate  within  a  special  inclosure 
— the  one  in  question — for  the  purpose  of  bettmg.  The  spot 
appears  to  attract  the  "  bookmakers "  in  consequence  of  its 
being  central  and  adjacent  to  different  stands,  and  within  sight 
of  the  winning  post,  and  of  the  board  on  which  the  names  of  the 
horses  about  to  start  and  their  jockeys  are  made  public.  But 
I  do  not  find  that  the  defendants  have  opened,  kept,  or  used 
this  inclosure  for  the  purposes  of  betting  more  than  any  other 
portion  of  the  racecourse.  Any  member  of  the  public  can  enter 
it  for  the  purpose  of  seeing  the  race.  No  facilities  for  betting 
are  provided  by  the  defendants,  and  the  fact  that  bets  are  made 
therein  results  from  the  personal  action  of  the  persons  entering 
it.  I  certainly  can  find  no  direct  evidence  that  the  inclosare 
was  opened,  kept,  or  used  for  the  purpose  mentioned  in  sect.  1 
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of  the  Act^  that   is,  for  conducting   the  business   of  betting.     Powbll 
Doubtless  it  is  proved  that  betting  as  alleged  systematically  took  ^* 

place  within  the  inclosure  to  the  knowledge  of  the  defendants.       p^ml 
Is  that  evidence  sufficient  to  establish  an  infringement  of  the     Compant. 
Act  ?    In  my  opinion  it  is  not.     As  was  often  remarked  during       ^T7~ 

the  argument  of  the  case  at  the  bar,  betting  is  not  illegal  in        ' 

itself,  and  the  statute  never  intended  to  make  it  so.     It  is  only    BetUng— 
the  opening,  keeping,  or  using  of  a  place  for  the  carrying  on  of  ^^*?2fcS!l— 
a  bettipg  business  that  is  illegal.     This  is  shown  by  the  conse-    Xmjmwtm 
^aences   created   by   sect.    2  of  the   Act.     The   place   wherein  incloswe^ 
illegalitv  exists  is  declared  to  be  a  common  lyamincr-house,  and  Betting  Act, 
the  right  to  arrest  and  search  all  persons  found  therein  follows,   y^^  ^  ^^^ ' 
A  man  who  bets  or  allows  betting  in.  his  private  house,  or  the      «.  i,  3. 
man  who  associates  with  his  fellows  in  a  club,  even  a  sporting 
dob,  and  there  bets  upon  races,  is  guilty  of  no  illegal  act.     In 
such  cases  the  ingredient  of  dedication  or  appropriation  of  the 
place  to  the  purposes  of  a  betting  business  is  absent.     And  as 
I  think  that  in  this  case  such  ingredient  is  wholly  absent,  it 
appears  to  me  that  this  inclosure  has  not,  by  the  proceedings 
which   occnr    within    it,   been   constituted   a    place   within   the 
ibeaning  of  sect.  1  of  the  Act  of  1853.     In  thus  dealing  with  the 
case,  I  have  treated  the  whole  inclosure  as  being  the  alleged 
"place.''     There  is  another  view  that  may  be  presented,  namely, 
that  each  peripatetic  bookmaker  using  the  inclosure  occupies  a 
^' place,"  that  is,  the  ground   upon  which  his  two  feet  rest,  and 
that,  having  permission  so  to  stand  upon  any  particular  spot  he 
may  from  time  to  time  select,  there  is  a  shifting  appropriation  of 
each  of  such  spots  for  the  purpose  of  carrying  on  his  business. 
But  in  such  case,  what  can  be  said  to  constitute  the  "  place ''  requi- 
site to  constitute  the  offence  ?      There  is  nothing  in  any  way 
resembling  a  house,  office,  or  room.     No  defined  area  exists ; 
nothing  to  indicate  where  the  bookmaker  can  be  found  is  to  be 
Been;  and,  as  was  admitted  by  Mr.  Asqnith  during  his  argument 
at  the  bar,  every  piece  of  earth  on  which  a  betting  man^s  feet 
rest,  say  on  Salisbury  Plain,  cannot  constitute  a  place  ejusdem 
gmeris  with  house,  office,  or  room.    I  think  the  statement  of  the 
same  learned  counsel  that  '^  a  place  must  be  a  place  where  a 
man  according  to    the   ordinary   usages   would   be   found  ^^  is 
correct.     I  do  not  propose  to  refer   to  the   cases   which  were 
(]aoted  at  the  bar  in  detail,  but  I  would  say  that  I  think  it  must 
be  taken  that  the  judgment  of  the  Court  of  Appeal  in  the  present 
case  overruled  the    decisions  in  Eastwood  v.  Miller,  Haigh  v. 
Town  Council  of  Sheffield,  and  Hawke  v.  Dunn,     Whilst  with 
several  cases,  such  as  Shaw  v.  Morley  and  Bows  v.  Fenwick,  in 
which  convictions  took  place,  no  conflict  arises.     On  the  other 
liand,  the  judgment  appealed  from    seems  to  be  supported  by 
the  Scottish  case  of  Eenretty  v.  Hart  (18  Kettie  Justiciary  Cases, 
4th  series,  9)  and  Snow  v.  Hill  (52  L.  T.  Rep.  859 ;  14  Q.  B. 
Div.  588).     For  these  reasons  I  am  of  opinion  that  the  judgment 
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88.  1,  3. 


of  the  Court  of  Appeal  should  be  affirmed^  and  the  appeal  there- 
fore dismissed  with  costs. 

Order  appealed  from  affirmed,  and  appeal  dismissed  with 
costs. 
Solicitors  for  the  appellant^  Le  Bra^sev/r  and  Oakley, 
Solicitors  for  the  respondents,  Peachey  and  Son,  for  Arthur 
Cheese. 


QUEEN'S    BENCH   DIVISION. 

Monday,  May  I,  1899. 

(Before  Darling  and  Channell^  JJ.) 

Brock  (app.)  v.  Harrison  (resp.)  (a) 

Water — House  with  rent  under  lOZ. — Payment  of  water  rate  by 
landlord — ''  Person  stipplied  with  water  " — Liability  for  negli- 
gently allowing  waste  from  broken  pipe. 

By  the  Waterworks  Clauses  Act,  1847  (10  ^  11  Vict.  c.  17),  s.  72, 
the  owners  of  houses  not  exceedivg  lOi.  rent  are  liable  for  the 
water  rate. 

By  the  Staffordshire  Potteries  Waterworks  Act,  1853  {with  whidi 
the  above  is  incorporated),  s.  bl  ^^  if  any  person  supplied  with 
water ''  negligently  does  or  suffers  any  act  so  that  the  water  sup- 
plied  to  him  by  the  company  is  wasted,  he  is  liable  to  a  penalty. 

Held,  that  the  owner  of  a  house  with  a  rent  under  101.  was  a 
"  person  supplied  with  water  "  under  the  section. 

i^ASE  stated. 

The  following  facts  were  duly  proved  upon  the  hearing  of  an 
information  preferred  by  the  respondent  against  the  appellant  : 

The  appellant  was  the  owner  of  a  certain  house  of  which  one 
Beech  was  the  tenant.  The  house  was  held  on  a  weekly  tenancy 
at  a  rental  nnder  the  annual  value  of  lOZ.,  namely  3«.  Q\d.  weekly 
which  included  the  use  of  water. 

The  company,  of  which  the  respondent  was  the  engineer,  sup- 
plied the  water  for  the  house,  and  the  appellant  as  owner  paid  to 
the  company  the  rate  due  for  the  supply  there  as  provided  by 
sect.  72  of  the  Waterworks  Clauses  Act,  1847,  which  is  incorpo- 
rated with  the  special  Act  of  the  company. 

(a)  Reported  by  W.  dk  B.  Hebbebt,  Esq.,  Barrister.at-Law. 
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The  appellant^s  name  only  and  not  that  of  the  tenant  appeared       Bbook 
in  the  books  of  the  company  as  the  person  liable  for  the  water    _    ^' 

rate  in  the  honse^  and  the  appellant  was  the  person  receiving  the        

rent  of  the  honse  from  the  occapier.  1899. 

For  about  eight  weeks  a  service  pipe  belonging  to  the  appel-       r"        , 
knt  used  in  respect  of  the  supply  of  water  to  the  house  was  oat    _l|^aJ^^ 
of  repair  and  causiug  a  very  considerable  waste  of  water^  and  the  Negiigenc^-^ 
appellant  personally  called  at  the  hoase  week  by  week  to  collect     "  ^^yj_ 
her  rents^  and  her  attention  was  from  time  to  time  called  by  the  "qStwt  oT" 
tenant  to  the  pipe  and  the  waste  of  water.     The  tenant  made    vmaXl  tene- 
some  attempt  to  prevent  the  leakage  but  without  effect.  ,^^^ 

The  appellant  did  not  cause  the   pipe  to  be  repaired  or  do   ^™[J^lty  ^ 
anything  to  prevent  the  waste  of  water,  and  the  leakage  was 
brought  to  the  notice  of  the  company  who  stopped  the  same. 

It  was  contended  by  the  appellant's  solicitor,  that  she  was  not 
the  '^  person  supplied  with  water''  within  the  meaning  of  sect.  51 
of  the  Stafford^ire  Potteries  Waterworks  Act,  1853,  but  that  the 
tenant  was  the  person  supplied,  and  that  the  appellant  paid  for 
snch  supply  only  by  reason  of  sect.  72  of  the  Waterworks  Clauses 
Act,  1847,  and  was  therefore  not  liable  to  conviction. 

The  ma^strate  was  of  opinion  that  the  appellant  was  pro- 
perly charged  as  the  person  supplied  with  water  within  sect.  51 
and  he  found  that  she  negligently  suffered  acts  so  that  the 
water  supplied  by  the  company  was  wasted.  He  therefore 
convicted  her. 

By  sect.  51  of  the  Staffordshire  Potteries  Waterworks  Act, 
1853, 

If  my  peraon  supplied  with  water  shall  wilfully  or  negligently  do  or  suffer  any 
act,  10 that  the  water  supplied  to  him  by  the  company  shall  be  wasted,  or  the  supply 
tbffreof  improperly  increased,  he  shall  forfeit  for  every  such  offence  a  sum  not 
CffiMding  five  pounds. 

M,  Litsh  for  the  appellant. 

Macmorrany  Q.C.  and  M,  Shearman  for  the  respondents. 

Darling^  J. — ^I  think  this  appeal  must  be  dismissed^  for  I 
am  of  opinion  that  the  magistrate  was  perfectly  right  in  holding 
that  the  appellant  was  properly  charged  as  the  person  supplied 
with  water  within  sect.  51  of  the  Staffordshire  Potteries  Water- 
works Act,  1853.  I  should  not  say  that  she  was  the  '^  only '' 
person  supplied  with  water,  but  she  certainly  is  '^a^'  person 
80  supplied. 

Channell,  J. — I  am  of  the  same  opinion.  She  is  not  the 
''  only  '*  person,  but  she  is  '^  a  *'  person  so  supplied,  and  so  comes 
within  the  words  *'any  person  supplied  with  water." 

Appeal  dismissed. 

Sohcitors  for  the  appellant,  Purhis  and  Co.^  for  Sword  and  Son, 
Hanley. 

Solicitors  for  the  respondent,  W.  S,  Fishe,  for  Knight  and  Sons, 
Newcastle-under-Lyme. 
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QUEEN'S  BENCH  DIVISION. 

Wednesday,  May  S,  1899. 

(Before  Daeling  and  Channell,  JJ.) 

Mather  (app.)  v,  Lawrence  (resp.).  (a) 

Employment  summons  against  parent  of  child — '*  Purposes  of 
gain  '* — EUm^entary  Education  Act,  1876  (39  &  40  Vict,  c.  79), 
ss,  5,  6,  47. 

A  divisional  superintendent  of  the  L.  Sclwol  Board  took  out  a 
summons  against  L,,  under  tlie  Elementary  Educatiaii  Act,  1876, 
s,  6,  on  the  ground  that  he  was  employing  his  daughter  E,  L>, 
who  should  have  been  attending  school,  for  the  ^'purposes  of 
gain/'  and  thereby  contravening  sect,  47  of  the  sams  Act,  The 
evidence  was  to  the  effect  that  the  child  wa^  not  employed 
directly  for  the  purposes  of  gain,  but  that  she  wa£  kept  at  home 
to  do  the  housework  in  order  to  enable  her  mother  to  go  out  and 
earn  mx>ney.  The  magistrates  dismissed  the  summons,  and  the 
School  Board  appealed. 

Held,  that  the  child  wa^  not,  in  the  circumstances,  employed  for 
the  purposes  of  gain,  and  that  the  father  had,  consequently,  not 
contravened  sect,  47  of  the  Act, 

SPECIAL  case  stated  by  two  justices  of  the  County  of 
London. 

The  appellant,  a  divisional  superintendent  of  the  London 
■School  Board  took  out  a  summons,  under  sect.  6  of  the  Elemen- 
tary Education  Act,  1876,  against  the  respondent  charging  him 
with  employing  his  daughter,  who  was  within  school  age,  for  the 
purposes  of  gain  contrary  to  sect.  47  of  the  same  Act. 

The  facts,  as  stated  in  the  case,  were  as  follows  : 

The  respondent,  Lawrence,  works  as  a  Venetian  blind  painter. 
His  family  comprises  two  sons,  aged  respectively  twenty-one  and 
eighteen  years,  who  live  at  home  with  their  father  and  mother 
and  go  out  to  work,  Edith  Lawrence,  in  respect  of  whom  the 
summons  was  taken  out,  and  two  younger  children. 

The  respondent's  wife  frequently  goes  out  to  work,  for  which 
she  receives  on  an  average  about  10^.  a  week,  and  in  order  to 
enable  her  to  leave  home  more  frequently  the  respondent  kept 
Edith  Lawrence  away  from  school,  during  the  whole  of  the  day, 
from  the  7th  day  of  November  to  the  16th  day  of  December, 
1898. 

During  that  time  the  child  was  engaged  in  general  housework 
and  in  preparing  the  meals  for  the  family. 

(a)  Reported  by  J.  Andbrw  Strahan,  Esq.,  Barrister-at-Law. 
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It  was  admitted  that  Edith  Lawrence  had  not  obtained  such  a  MATimi: 

certificate  as  is  mentioned  in  sect.  5,  sab-sect  2  of  the  Elementary  t.  ^^^j- 

Education  Act^  1876,  and  that  she  did  not  come  within  any  of  

the  exceptions  contained  either  in  that  sub-section  or  in  sect.  9  1899. 

of  the  same  Act.  summUa 

It  was  also  admitted  that^  had  she  been  sent  to  school  during  EdueaHon 

the  period  that  she  was  engaged  in  housework  at  home,  her  Aei,  187«— 

mother  would  not  have  been  able  to  earn  so  much  money  as  she  ^^^fK7!^ 

had  actually  done.  Houaework  in 

The  appellant  contended  before  the  justices  that  the  respondent  home— 

came  within  the  meaning  of  sect.  47  of  the  Elementary  Education  ^V!^ 

Act,  1876.  inasmuch  as  he  made  use  of  his  daughter's  services  at  ^^^  ^^^ 

home  to  enable  his  wife  to  earn  money.  where— 

The  justices,  however,  were  of  opinion  that  the  work  done  by  Pwrpaaee  of 

Edith  Lawrence  did  not  amount  to  employment  ^'in  any  ^^^ovlp  ^^^^^^^  ^^ 

exercised  by  way  of  trade  or  for  the  purposes  of  gain,''  and  ««.  5,'  e,  47.. 
dismissed  the  summons. 

The  Elementary  Education  Act,  1876,  provides  as  follows  : 

Seet.  4.  It  shall  be  the  daty  of  the  parent  of  every  child  to  oaiue  snoh  child  to 
ncMTB  effioient  elementary  instmotion  in  reading,  writing,  and  arithmetio,  and  if 
•ueh  parent  fail  to  perform  snoh  daty,  he  shall  be  liable  to  such  orders  and  penalties 
u  sn  proTided  by  this  Act. 

Sect.  5.  A  person  shall  not  take  into  his  employment  (except  as  hereinafter  in 
this  Act  mentioned)  any  child  (1)  who  is  noder  the  age  of  ten  years,  or  (2) 
vho,  being  of  the  age  of  ten  years  or  upwards,  has  not  obtained  snoh  certificate 
either  of  his  proficiency  in  reading,  writing,  and  elementary  arithmetic,  or  of 
prerions  dne  attendance  at  a  certified  efficient  school,  as  is  in  this  Act  in  that 
behalf  mentioned,  nnless  such  child,  being  of  the  age  of  ten  years  or  upwards,  i» 
eoiployed,  and  is  attending  school  in  accordance  with  the  prorisions  of  the  Factory 
Afits,  or  of  any  bye-law  of  the  local  authority  (hereinafter  mentioned)  made  under 
lection  leTenty-fonr  of  the  Elementary  Education  Act,  1870,  as  amended  by  the 
Bementary  Education  Act,  1873,  and  this  Act,  and  sanctioned  by  the  Education 
Deptrtmsnt. 

Seet  6.  Erery  person  who  takes  a  child  into  his  employment  in  contraTention  of 
^  Aet  shall  be  liable,  on  summary  conviction,  to  a  penalty  not  exceeding  forty 
duQiags. 

Sect.  9.  A  person  shall  not  be  deemed  to  have  taken  any  child  into  his  employment 
coBtmy  to  the  provisions  of  this  Act  if  it  is  proved  to  the  satisfaction  of  the  Oourt 
luTiog  cognisance  of  the  case  either  (1)  that  during  the  employment  there  is  not 
vithin  two  miles,  measured  according  to  the  nearest  road,  from  the  residence  of  such 
ehild  toy  publio  elementary  school  open  which  the  child  can  attend ;  or  (2)  that  such 
■nploTment  by  reason  of  being  during  the  school  holidays,  or  during  the  hours 
doling  which  the  school  is  not  open,  or  otherwise,  does  not  interfere  with  the  efficient 
elemcDtary  instruction  of  such  child,  and  that  the  child  obtains  such  instruction  by 
ngokr  attendsnce  for  fuU  time  at  a  certified  efficient  school  or  in  some  other  equally 
efficient  manner. 

Seet.  47.  A  parent  of  a  child  who  employs  such  child  in  any  labour  exercised  by 
V17  of  trade  or  for  the  purposes  of  gain,  shall  be  deemed  for  the  purposes  of  this  Act 
to  tike  each  child  into  his  employment. 

/.  jB.  F.  Marchant  [A.  J.  Ram  with  him)  for  the  appellant. — 
The  object  of  the  Elementary  Edacation  Act,  1876,  is  to  prevent 
children  from  being  employed  unless  they  are  over  school  age  or 
half-timers,  or  come  nnder  any  of  the  exceptions  mentioned  in 
sect.  9.  In  this  case  the  child  clearly  comes  under  the  mischief 
which  the  Act  was  designed  to  prevent.  [Channell,  J. — The 
father  ought  to  send  the  child  to  school.     He  is  liable  to  be  fined 
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Mathbb      for  not  doiDg  so.]     The  fines  are  so  small  as  to  be  iaeffective.     I 
''*  sabmit  that  this  is  a  case  of  employment  for  the  purposes  of  gain, 

^  "     '   as  defined  in  sect.  47.     The  result  of  the  child  being  kept  away 
1899.        from  school  to  do  the  housework  is  that  the  mother  is  enabled  to 
Riemlnta       ®*"^  moncy.     Employment  does  not  necessarily  mean  for  hire. 
Education    ^^  would  be  possible  by  such  means  as  these  to  keep  a  child  at 
Act^  1876—   home  during  the  whole  period  of  school  age. 
J^^w^nt      The  respondent  was  not  represented  by  counsel. 
HouMtooriTtn      Dabling,  J. — In  this  case  a  summons  was  taken  under  sect.  6  of 
hotM—      the  Elementary  Education  Act,  1876^  charging  the  father  of  a 
Farent      child  within  school  age  with  contravening  the  47th  section  of  the 
ww*^el»«*    ^^^*  which  says  that  "  a  parent  of  a  child  who  employs  such  child 
%oh9n^      in  any  labour  exercised  by  way  of  trade  or  for  the  purposes  of 
Fwrpowi  of  gain,  shall  be  deemed  for  the  purposes  of  this  Act  to  take  such 
flfain— 89  4-40  child  into  his  employment.'^     The  magistrates  found  that  the 
m!V  6  47.   ^^^^^  ^*^  kept  at  home  not  that  she  might  earn  money,  but  that 
her  mother  might  be  enabled  to  go  out  and  follow  some  occupa- 
tion, which  brought  in  on  an  average   10«.   a  week.     On  this 
evidence  they  refused  to  convict,  and  I  think   they  were  right  in 
so  refusing.     Sects.  5  &  6  of  the  Act  forbid  the  employment  of 
children  generally.     Sect.  47  covers  the  acts  of  parents,  but  the 
child  must  be  employed  by  way  of  trade  or  for  purposes  of  gain. 
What  was  meant  by  that,  in  my  opinion,  was  direct  gain  to  the 
employer.     In  this  case  it  cannot  be  said  that  the  labour  of  the 
child  resulted  in  direct  gain.     It  is  true  that  the  mother  was 
relieved  of  her  household  duties  and  so  enabled  to  earn  money, 
but  that  does  not  seem  to  me  sufficient  to  bring  the  case  under 
the  section.     The  appeal  must  be  dismissed. 

Channell,  J. — I  also  think  the  appeal  must  be  dismissed.  It 
seems  to  me  that  sect.  47  was  framed  so  as  to  exclude  the 
ordinary  case  of  domestic  employment.  Here  the  real  offence 
committed  by  the  father  was  not  sending  the  child  to  school,  and 
if,  as  we  have  been  told,  the  fines  are  so  small  as  to  be  no 
deterrent,  it  is  for  the  Legislature  to  see  that  the  penalties  are 
made  effective. 

Appeal  dismissed* 
Solicitor  for  appellant,  G,  E,  Mortimer. 
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JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

March  24  and  May  3,  1899. 

(Present:  The  Bight  Hons.  the  Lord  Chancellor  (the  Earl 
of  Halsbury),  Lords  Watson,  Hobhouse,  Macnaohten,  and 
Dayet.) 

Spilsbury  v.  The  Queen,  (a) 

ON  APPEAL  prom  THE  SUPREME  COURT  OF  GIBRALTAR. 

Practice — Mode  of  trial — -Case  removed  for  trial  under  Fugitive 
Offenders  Act,  1881  (44  ^  45  Vict,  c,  69),  s.  35 — Jurisdiction 
under  Order  in  Council. 

Where  a  case  is  removed  for  trial,  under  sect.  35  of  the  Fugitive 
Offenders  Act  1881,  to  another  part  of  Her  Majesty's  dominions 
from  that  in  which  the  person  accused  is  in  custody,  such 
removal,  in  the  absence  of  an  express  prohibition,  involves  a  trial 
in  accordance  with  the  ordinary  course  of  procedure  in  thephice 
io  which  the  case  is  removed,  and  not  in  accordance  with  the  pro- 
cedure in  the  place  from  which  the  case  is  removed,  if  they  are 
afferent. 

Judgment  of  the  Court  below  reversed, 

THIS  was  an  appeal  from  an  order  of  the  Supreme  Court  of 
Gibraltar^  dated  the  5th  day  of  September,  1898,  ordering 
the  appellant  to  be  tried  for  certain  alleged  criminal  offences, 
with  or  without  assessors.  The  question  for  determination  was 
whether  the  Court  had  or  had  not  power  to  try  the  appellant 
with  a  jury. 

On  the  6th  day  of  July,  1898,  criminal  proceedings  were  com- 
menced against  the  appellant  (a  British  subject)  in  HerMajesty^s 
Consnlar  Conrt  for  Morocco,  held  at  Tangier  in  the  Empire  of 
Morocco,  by  information  charging  him  with  having  with  others 
to  the  number  of  three  or  more,  on  or  about  the  13th  day  of 
January,  1898,  in  the  steamship  Tourmaline,  on  the  coast  of  Sus 
within  the  territorial  waters  of  the  Empire  of  Morocco,  unlaw- 
AtUy  and  riotously  assembled  and  riotously  made  an  assault  npon 
certain  soldiers  of  the  Sultan  of  Morocco  by  firing  on  the 
Sultanas  ship  named  Ha^sanie,  and  by  participating  in  an  assault 
ttpon  boats  belonging  thereto  at  the  time  manned  by  such 
soldiers. 

A  warrant  was  issued  by  the  Consular  Court  under  the  hand  of 
Her  Majesty's  Consul  General  in  Morocco,  for  the  arrest  of  the 
appellant  to  answer  the  charge.     The  appellant  being  then  in 

(a)  Reported  by  G.  E.  Malden,  Esq.,  Barrister- at-Law 
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SmfiBURT  the  United  Kingdom^  the  warrant  was  under  the  provisions  of 

Th»  Qdebn  *^®  Fugitive  Offenders  Act,  1881  (extended  to  the  Empire  of 

' '  Morocco  by  the  Morocco  Order  in  Council,  1889,  made  under  the 

1899.  Foreign  Jurisdiction  Acts),  duly  indorsed  on  the  22nd  day  of 

_~TT  July,  1898,  by  the  chief  magistrate  of  the  Metropolitan  Police 

Offenders  Act,  Courts   sitting   at   Bow-street,    and   the   appellant   was  appro - 

1881— Ca«6  hended  under  the  warrant,  and  was  on  the  1st  day  of  August, 

^^*f^^I^^  1898,  committed  to  prison  by  a  magistrate  for  the  purpose   of 

ProcedMnat  being  returned  to  the  jurisdiction  of  the  Consular   Court  for 

trial— ^  4*45  trial. 

Vict  c.  69,        On  the  8th  day  of  August,   and   before   the  appellant   was 
'*  returned  as  aforesaid,  the  Queen's  Bench  Division  of  the  High 

Court  of  Justice  directed  that  the  appellant  should  be  tried 
before  the  Supreme  Court  of  Gibraltar  for  the  alleged  offences, 
and  ordered  that  he  should,  be  removed  into  the  jurisdiction  of 
that  Court  accordingly  instead  of  being  returned  into  the  juris- 
diction  of  the  Consular  Court  for  Morocco  :  {Beg,  v.  Sptlsbury, 
79  L.  T.  Rep.  211 ;  (1898)  2  Q.  B.  615). 

In  pursuance  of  the  said  order,  and  under  a  warrant  dated  the 
10th  day  of  August,  1898,  of  Her  Majesty^s  Principal  Secretary 
of  State  for  the  Home  Department,  the  appellant  was  conveyed 
in  custody  into  the  jurisdiction  of  the  Supreme  Court  of 
Gibraltar. 

On  the  5th  day  of  September,  1898,  the  Supreme  Court  of 
Gibraltar,  on  the  application  of  counsel  for  the  appellant  that  he 
should  be  tried  according  to  the  provisions  of  sect.  38  of  the 
Supreme  Court  Consolidation  Order,  Gibraltar,  1888  (that  is, 
with  a  jury),  and  not  under  the  provisions  of  the  Morocco  Order 
in  Council,  1889,  made  the  order  now  under  appeal,  namely,, 
that  the  appellant  should  be  tried  for  the  alleged  offence  by  the 
Supreme  Court  at  Gibraltar  with  or  without  assessors,  in  accord* 
ance  with  the  provisions  of  the  Morocco  Order  in  Council  and  the 
rules  thereunder  relating  to  the  trial  of  indictable  offences  and  not 
with  a  jury. 

On  the  29th  day  of  November,  1898,  the  appellant  obtained 
special  leave  to  appeal  from  the  order. 

The  Consular  Court  fqr  Morocco  was  established  and  is  regu- 
lated by  the  Morocco  Order  in  Council,  1889,  made  under  the 
powers  given  by  the  Foreign  Jurisdiction  Acts,  1843  to  1878,. 
and  Her  Majesty's  jurisdiction  in  Morocco  is  vested  in  that 
Court. 

The  alleged  offence  of  the  appellant  was  within  the  criminal 
jurisdiction  of  the  said  Court  as  defined  by  the  order.  The 
following  provisions  of  the  order  are  material  with  regard  to  the 
mode  of  trial  of  such  an  offence  by  the  Consular  Court : 

• 

Sect.  18. — (2.)  Subject  to  the  provisions  of  this  order  criminal  jurisdiotion  nnder 
this  order  shall)  as  far  as  circumstances  admit,  be  exercised  on  the  prindples  of  and 
in  conformity  with,  the  statute  and  other  law  for  the  time  being  in  force  in  and  for 
England,  and  with  the  powers  vested  in  the  courts  of  justice  and  justices  of  the  peace 
in  England,  according  to  their  respective  jurisdiction  and  authority. 

Sect.  20.— (1.)  In  each  of  the  two  following  cases,  namely  :  (i.)  Where  the  offence 
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«lufff«d  la  muidMr  or  maiiBlaaghter,  or  aasanlt  endangering  life,  or  arson,  or  houae. 
Vnakiiig;  or,  (ii.)  Where  it  appears  to  the  Gonrt  at  any  time  before  the  trial,  the 
opinioii  of  the  Oourt  being  reoorded  in  the  minutes,  that  the  ofifence  charged,  if 
proved,  wonld  not  be  adequately  punished  by  imprisonment  for  three  months  with 
hard  labour,  or  by  a  fine  of  twenty  pounds,  or  both  snoh  imprisonment  and  fine : 
Tha  charge  shall  be  triable  with  assessors,  and  not  otherwise  unless  the  accused 
penoa  oonaents  to  trial  without  assessors.    (2.)  Where  this  order  does  not  enact  that 
a  «harge  shall  be  triable  with  assessors  it  shall  be  triable  by  a  summary  trial  without 
aaasesors,  unless  ^e  Court,  in  its  discretion,  for  any  special  reason  recorded  in  the 
minutes,  directs  that  it  shall  be  triable  by  summary  trial  with  assessors.     (S.)  Where 
a  dia^e  is  tried  by  summary  trial  the  punishment  adjudged  shall  not  exceed  im- 
prisonment for  three  months,  with  or  without  hard  labour,  or  a  fine  of  twenty  pounds 
er  both  such  imprisonment  and  fine. 

The  qualification  and  fanctions  of  au  assessor  are  defined  by 
sect.  10  of  the  order ;  he  has  no  voice  in  the  decision  of  the  case^ 
bat  he  may  record  his  dissent  from  the  decision  or  sentence  of 
the  Court.  The  procedure  regulating  a  trial  with  assessors  is  laid 
down  in  sect.  120  of  the  order. 

There  is  no  proyision  in  the  order  with  regard  to  the  trial  of 
any  case  with  a  jury. 

The  Order  of  the  Queen^s  Bench  Division,  sending  the  appel- 
lant to  Gibraltar  for  trial,  was  made  under  the  35th  section  of 
the  Fugitive  Offenders  Act,  1881  (44  &  45  Vict.  c.  69) : 

Seei.35.  Where  a  person  acoused  of  an  offence  is  in  custody  in  some  part  of  Her 
Majesty's  dominions,  and  the  offence  is  one  for,  or  in  respect  of,  which,  by  reason  of 
the  natoiB  thereof,  or  of  the  place  in  which  it  was  committed,  or  otherwise,  a  person 
asay  uaderthis  Act  or  otherwise  be  tried  in  some  part  of  Her  Majesty's  dominions, 
in  sneh  esse  a  Superior  Court,  and  also,  if  such  person  is  in  the  United  Kingdom,  a 
Sseretary  of  State,  and,  if  he  is  in  a  British  possession,  the  Gbvemor  of  that  posses- 
sion, if  latisfied  that,  haTing  regard  to  the  place  where  the  witnesses  for  the  prosecu- 
tion and  for  the  defence  are  to  be  found,  and  to  aU  the  circumstances  of  the  case,  it 
voold  be  conduciTO  to  the  interests  of  justice  so  to  do,  may  by  warrant  direct  the 
rsmoTal  of  such  offender  to  some  other  part  of  Her  liajesty*s  dominions  in  which  he 
eaa  be  tried,  and  the  offender  may  be  returned  and,  if  not  prosecuted  or  acquitted, 
sent  back  free  of  oost  in  like  manner,  as  if  he  were  a  fugitiTO  returned  in  pursuance 
cf  pert  I  of  this  Act,  and  the  warrant  were  a  warrant  for  the  return  of  such  fugitive, 
sad  the  prorisions  of  this  Act  shall  apply  accordingly. 

The  jurisdiction  to  try  the  appellant  at  Gibraltar  arose  under 
the  following  proyisions  of  the  Morocco  Order  in  Council,  1889 : 

Sect  4.— (zri.)  *'The  Supreme  Oourt  of  Gibraltar**  or  *<The  Supreme  Oourt** 
B«us  the  Supreme  Court  of  Her  Majesty's  garrison  and  territory  of  Gibraltar, 
(zvil)  **  The  Court  of  Morocco  **  or  <*  The  Court  **  means  the  court  established  by 
thii  order,  and  **  The  Oourt  '*  also  includes  the  Supreme  Court,  or  a  judge  thereof 
•rtingin  Moroeoo. 

Swt.  11. — (1.)  For  better  effectuating  the  prorisions  of  this  order  concerning  the 
power  and  authority  of  the  Supreme  Court  of  Gibraltar  in  oommunication  with  the 
Cfort  for  Morocco,  the  Supreme  Court  shall,  in  all  civil  matters  within  the  jurisdic- 
tion of  the  Court  for  Morocco— except  as  between  British  subjects  and  British 
proteeted  persons  on  the  one  hand  and  Moorish  subjects  on  the  other  hand — and  shall 
n  aO  erimioal  matters  in  which  the  defendant  is  a  British  subject  or  British-protected 
pawn,  hsTe  an  original  jurisdiction  concurrent  with  the  jurisdiction  of  the  Oourt  for 
Moiroooo,  to  be  exercised  subject  to  and  in  accordance  with  the  provisions  of  this 
akr  and  of  any  rules  of  prooedure  made  under  this  order,  but  in  other  respects 
with  all  the  powers  and  authority  which  the  Supreme  Oourt  has  independently  of 
thii  order.  Any  jurisdiction  exercisable  by  the  Supreme  Court  under  tlus  article  or 
otberwiie  under  this  order  may  be  exercised  by  any  judge  of  that  court  at  Gibraltar, 
•r  It  any  place  within  the  limits  of  this  order.  (2.)  But  that  concurrent  civil 
jariidietion  of  the  Supreme  Court  shall  not  be  so  exercised  as  to  interfere  with  the 
das  sisreise  by  the  Court  for  Morocco  of  its  jurisdiction  under  this  order,  nor  in 
erininsl  natters  except  at  the  request  or  with  the  consent  of  the  Consul-General  or 
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Spilsbubt  of  the  Secretary  of  State.    (6.)  The  Supreme  Court  and  the  Ooart  for  Morocco  ahall 

p^  be  auxiliary  to  one  another  in  all  particulars  relatiTe  to  the  adminietration  of  joatice, 

Thb  Quicrn.  criminal  or  civil,  and  all  registrars,  clerks,  bailififs,  interpreters,  and  oflSoers  of  either 

*  court,  shall  be  deemed  competent  and  qualified  to  act  in  the  same  capacity  in  relation 

1899.  ^  ^^®  other  court. 


Fugitim         Soct.  19  of  the  Said  Morocco  Order  in  Council  defines  the 
Q^*JJ**]^*-^<^*»  punishment  which  may  be  given  by  "the  Court,"  and  contains 
llnoTedM   the  following  provision  : 

trial —  Sect.  19.  Nothing  herein  shall  limit  the  power  of  a  judge  of  the  Supreme  Court 

Procedure  at  when  exercising  criminal  jurisdiction  within  the  limits  of  this  order,  but  such  judge 
trial — 44  ^45  may  pass  any  sentence  which  could  be  passed  in  Gibraltar  by  the  Supreme  Court  or 
Vict.  c.  69,     a  judge  thereof. 
«.  85. 

The  Supreme  Court  of  Gibraltar  is  governed  by  the  Supreme 
Court  Consolidation  Order  (Gibraltar),  1888.  The  offence  alleged 
in  this  case  was  not  within  the  jurisdiction  of  the  Supreme  Court 
under  the  last  mentioned  Order  in  Council  nor  at  all  except  by 
virtue  of  the  provisions  of  the  Morocco  Order  in  Council  above 
set  out. 

By  sects.  38  and  48  of  the  Gibraltar  Order  in  Council  it  is 
provided : 

Sect.  88.  In  any  criminal  case  depending  before  the  Supreme  Court,  the  trial  of  any 
person  accused  shall  be  before  the  Ohief  Justice  and  a  jury  of  twelve  men,  who  shaU 
concur  in  every  verdict  to  be  given  on  the  trial  of  any  person  accused  of  any  oflFenoe. 
Every  such  verdict  shall  be  delivered  in  open  court  by  the  mouth  of  the  foreman  of 
the  jury,  and  shall  be  thereupon  recorded  and  read  over  to  the  jury  before  they  are 
dischai^^  from  attendance  on  the  said  court. 

Sect.  48.  The  Supreme  Court  shall  also  have  and  exercise  all  other  jurisdiction, 
powers,  and  authorities  whatsoever,  which  now  are  or  may  be  hereafter  from  time  to 
time  expressly  or  impliedly  vested  in  it  by  any  enactments,  either  of  the  Imperial  or 
Local  Legislature. 

Gatty^  C.J.  declined  to  order  a  trial  with  a  jury  on  the  ground 
that  as  the  jurisdiction  of  the  Supreme  Court  to  try  the  appellant 
was  derived  from  sect.  11  of  the  Morocco  Order  in  Council,  the 
Supreme  Court  was  on  the  construction  of  that  Order  in  Coancil 
bound  by  the  procedure  laid  down  therein  for  the  trial  of  offenders 
by  the  Consular  Court,  namely,  with  or  without  assessors  but  with- 
out a  jury,  and  had  no  power  to  order  that  the  appellant  should  be 
tried  with  a  jury. 

Cohen,  Q.C.  aud  Mlis  Griffith  appeared  for  the  appellant. 

The  Attorney-General  (Sir  R.  Webster,  Q.C.)  and  Sutton  for 
the  respondent. 

At  the  conclusion  of  the  argument  for  the  respondent,  Cohen, 
Q.C.  was  not  called  on  to  reply. 

The  LoBD  CuANCSLLOB  said  that  their  Lordships  were  of 
opinion  that,  under  the  orders,  the  appellant  was  entitled  to  be 
tried  by  a  jury,  and  they  would  give  their  reasons  at  a  later 
date. 

May  3, — The  reasons  for  their  Lordships'  report  were 
delivered  by 

The  Lord  Chancellor  (Earl  of  Halsbury) . — This  was  a  case 
in  which  the  appellant  Albert  Gybbon  Spilsbury  appealed  against 
an  order  of  the  Chief  Justice  of  Gibraltar  whereby  the  appellant 
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ordered  to  be  tried  at  Gibraltar  without  a  jury  for  an  offence  SpiiimuRT 

^^_^^^,;;^oged  to  liaye  been  committed  within  the  jurisdiction  and  under  ^ 

{^016  pnmsions  of  the  Morocco   Order  in  Council  and  the  rules  ^  wneen. 

CB^eTennder  relating  to  the  trial  of  indictable  offences  and  not  with  1899. 

1^  jury.    The  offence  charged  against  the  appellant  was  that  in  ^""T: 
S^anaary,  1898  within  the  territorial   waters  of  the  Empire  of  oSwIw^Aci 

'bftoTOCoo  he  had,  together  with  others,  been  guilty  of  riot  and  i88l— Cam ' 

knlt  upon  soldiers  of  the  Sultan  of  Morocco,  and  participating  renwyed  for 


in  an  armed  attack  made  on  a  ship,  belonging  to  the  Saltan,  and  p^^}      4 
upon  the  soldiers   and  officers  therein.       The    appellant  was  trial— 44  <^  45 
arrested  in  London,   and  in  Augast,  1898,  the  Queen's  Bench    Fic^c.  69, 
Diyision  of  the  High  Court  ordered  that  the  appellant  should  be        '*  ^^' 
tried  before  the  Supreme  Ooart  at  Gibraltar  {Reg.  v.  Spilsbury, 
79  L.  T.  Rep.  211 ;  (1898)  2  Q.  B.  615),  and  by  a  warrant  under 
the  hand  of  one  of  Her  Majesty's  principal  Secretaries  of  State 
he  was  ordered  to  be  removed  for  trial  before  the  Supreme  Court 
of  Gibraltar.     In  pursuance  of  such  order  and  warrant  the  appel- 
lant was  in  fact  conveyed  in  custody  to  Gibraltar  in  August  and 
surrendered  to  the  Court  there.      The  doubt  which  the  Chief 
Justice  of  Gibraltar  appears  to  have  entertained — ^whether  he  had 
authority  to  order  the  trial  before  a  jury,  or  whether  he  was 
boond  to   pursue   the  course  of   procedure  pointed  out  by  the 
liofocco  Order  in  Council  in  respect  of  offences  committed  in 
Morocco  was  the  question  which  gave  rise  to  this  appeal.     Their 
Lordships  are  of  opinion  that  unless  some  order  has  prohibited 
in  sQch  a  case  the  ordinary  course  of  procedure,  the  transfer  of 
the  appellant  to  Gibraltar  to  be  tried  for  a  criminal  offence  would, 
IB  incident  to  such  order,  involve  his  being  tried  according  to 
the  ordinary  course  of  procedure  in  that  place,  and  the  Chief 
Jostioe  appears  to  have  entertained  doubt,  whether  the  sections 
of  the  Morocco  Order  in  council  did  not  enforce  u^on  him  the 
necessity  of  trying  the  defendant    according  to  the  procedure 
contemplated  by  that  order — that  is  to  say,  with  assessors  and 
not  by  a  jury.      Their  Lordships  are  not  able  to  share  in  those 
doabts.      The    machinery  provided    for   the   trial  in  Morocco 
appears  to   be  applicable   to  that   country   and  appropriately 
weeded.     But  by  the  11th  sub-section  of  order  3  it  is  provided 
that  the  Supreme  Court  (that  is  the  Court  of  Gibraltar)  is  to 
have  in  all  criminal  matters  in  which  the  defendant  is  a  British 
subject  (which  was  the  case  here)  an  original  jurisdiction  con- 
correDt  with  the  jurisdiction  of  the  Court  for  Morocco,  to  be 
exercised,  it  is  true,  "  subject  and  according  to  the  provisions  of 
this  order  and  of  any  rules  of  procedure  made  under  this  order  " 
(and  none  such  have  been  made)  '^  but  in  all  other  respects  with 
all  the  powers   and  authority  which  the    Supreme   Court  has 
independently  of  this  order."     Their  Lordships  are  of  opinion 
that  sect.  38  of  the  Gibraltar  Order  in  Council  expressly  applied 
to  the    appellant's   case.     It  was  a  criminal    case   depending 
before  the  Sapreme  Court  of  Gibraltar   which  had  (as  has  been 
pointed  ont   before)  concurrent  original  jurisdiction  with  the 
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Spilsburt     Goart  in   Morocco.      When   once  it   is  ascertained   that    the 
^  Supreme  Court  of  Gibraltar  was  rightly  seised  of  the  jurisdic- 

" '  tion  to  try,  their  Lordships    think  that  the  mode  prescribed  by 

1899.        the  Gibraltar  Order  in  Council  must  be  pursued.     That   order 

~r:        makes  no  distinction  between  cases  originally  arising  in  Gibraltar, 

QffenderTAct,  *^^  those  which  by  due  course  of  law  may  be  brought  thither, 

1881— C(M«    and  it  is  obvious  that  the  various   provisions  to  be  found  iu  the 

removed  for   Morocco  Order  in  Council  in  respect  of  the  mode  of  trial  with 

ProclSttre  at  asscssors  would  be  inappropriate  to  a  trial  in  Gibraltar  where  a 

trial— 44  <$>  45  regular  course  of  trial  by  jury  forms  part  of  the  admiaistration 

Vici.  e.  69,    of  the  place.     Their  Lordships  have  therefore  thought  it  right 

''  ^^'        humbly  to  advise  Her  Majesty  that  the  mode  of  trial  demanded 

by  the  appellant  is  that  to  which   by   law  the  appellant  was 

entitled,  (a) 

Solicitors   for    the    appellant,    Hollama,   Soni<,   Coward,  and 
Hawksley, 

Solicitor  for  the  respondent,  The  Solicitor  to  thn  Treasury. 


QUEEN'S  BENCH  DIVISION. 
May  4  and  5,  1899. 

(Before  Darling  and  Channbll,  J  J.) 

FuLPoRD  (app.)  V,  Blatchpord  (resp,)  (b) 

Public  Health  Acts — Deposit  of  plans  of  building  described  other- 
wise than  as  a  dwelling-house — Subsequent  deposit  of  revised 
plans  for  domestic  conversion — Building  used  for  the  purposes 
of  habitation — Prosecution — Public  Health  Act  1875  (38  &  39 
Vict.  c.  55),  ss.  158,  159 — Public  Health  Acts  Amendment  Act 
1890  (53  I  54  Vict.  c.  59),  s.  33. 

Plans  of  a  new  building  were  deposited  with  a  sanitary  authority 
in  May,  1894,  describing  the  building  otherwise  than  as  a 
dwelling-house,  and  were  duly  approved  and  passed.  On  the 
28th  day  of  March,  1898,  plans  of  alterations  to  the  building 
described  as  ''  revised  plans  of  proposed  domestic  conversiml 
were  also  deposited  with  the  borough  surveyor,  but  were  never  either 
CLpproved  or  disapproved  in  writing  by  the  sanitary  authority. 
The  proposed  alterations  were  carried  out  before  the  '^^rd  day  of 

(a)  The  appellant  was  ultimately  acquitted  by  a  jary  at  Gibraltar. 
(6)  Reported  by  J.  Airmucw  St^AQAN,  Esq.,  Ran1iiter«at-Law. 
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October,   1898.       Between  the  24th  day  of  October  and  the  8th      Pduord 
day  of  November  the  occupier's  wife  and  child  lived  on  the  pre-  „      *• 

mues.     On  the  \4th  day  of  December,  1898,  the  occupier  was        

charged  before   the  magistrates  with  wilfully  using  within  the        1899. 
above-mentioned  dates  the  premises  for  the  pwrpose  of  habitation        ~ — 
ty  a  person  other  than  a  person  placed  therein  to  take  care  2f^\uiidUig 
ihereof  and  the  family  of  such  person,  contrary  to  sect,  83  of  the  —Deposit  of 
Public  Health  Acts  Amendment  Act,  1890.      It  was  contended      pl«n«— 
on  behalf  of  the  defendant  that  the  alterations  to  the  premises     y^^^^ 
set  out  in  the  plans  deposited  on  the  2Sth  day  of  March  were  for  Conversion  of 
the  conversioji  into  dwelling-houses  of  buildings  not  originally      building 
constructed  for  human  habitation  within  the  meaning  of  sect,  159     '^^j^ 
of  the  Public  Health  Act,  1875;  thM  the  sanitary  authoHty  pyf^fHc  Health 
tMdn  one  month  should  have  sigmfied  in  writing  their  approval  Act,  1875  and 
or  disapproval  of  the  same  pu/rsuant  to  sect,  158  of  that  Act;    /r?^o— 
ami  that   the   sanitary   authority   not    having   signified    such  33 1 39  y^^^ 
approval  or  disapproval  no  proceedings  could  be  taken  against  c.  55,  $$.  158, 
the  defendant  under  sect.  33  of  the  Act  of  1890.      The  magis-  1^9  ;^^  ^^54 
irates  upheld  that  contention  and  dismissed  the  ca^e,  ^^' ^    ' 

EM,  on  appeal  to  the  Divisional  Court,  that  sect,  33  of  the 
Public  Health  Acts  Amendment  Act,  1890  had  been  contravened , 
and  tliot  the  case  must  go  ba^kfor  a  conviction, 

^FECIAL  case  stated  by  the  justices  of  the  county  of  Devon. 

The  following  were  the  material  paragraphs  of  the  case. 

1.  At  a  petty  sessions  holden  at  Okehampton,  in  the  county 
of  Devon,  on  the  14th  day  of  December,  1898,  on  the  informa- 
tion of  George  L.  Fulford,  town  clerk  of  the  borough  of 
Okeliampton^  acting  on  behalf  of  the  Mayor,  aldermen,  and 
burgesses  as  the  urban  sanitary  authority  (hereinafter  called  the 
^pellanis)  against  George  Kerslake  Blatchford  (hereinafter 
called  the  respondent),  the  information  stated  as  follows  :  That  the 
Borough  of  Okehampton  is  an  urban  sanitary  district  wherein 
the  Public  Health  Acts  Amendment  Act,  1890,  part  3,  was,  on 
trhe  5th  day  of  June,  1893,  adopted  under  the  provisions  of  the 
aid  Act,  and  that  the  plan  of  a  certain  building  within  the  said 
district,  viz.,  a  building  called  or  known  as  Nos.  10  and  12,  The 
Arcade,  Okehampton,  now  in  the  occupation  of  G.  K.  Blatchford, 
WM,  in  pursuance  of  the  bye-laws  with  respect  to  new  streets  and 
boiidings  in  force  in  the  said  district,  deposited  with  the  said 
aothority,  and  that  in  the  said  plan  the  said  building  is 
deflcribed  otherwise  than  as  a  dwelling-house,  and  that  the  said 
^*  K.  Blatchford  on  and  from  the  24th  day  of  October,  1898, 
niitil  the  8th  day  of  November,  1898,  did  wilfully  use  the  said 
boQding  for  the  purpose  of  habitation  by  a  person  other  than  a 
ponon  placed  therein  to  take  care  thereof,  and  the  family  of 
sach  person,  contrary  to  the  Public  Health  Acts  Amendment 
Act,  1890,  8.  88. 

2.  The  said  defendant  was  charged  with  so  acting  as  stated  in 
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FuLvoRD     the  said  information^  and  the  said  charge  was  heard  and  deter- 

^'  mined  by  us.  and  upon  such  hearincf  the  complaint  was   dis- 

Blatohfobi.   missed.  '  "^ 

1899.  4.  The  following  admissions  were  made  and  agreed  to  by  the 

appellants  and  the  respondent  respectively  :  (a)  That  the  bye- 

N^'htum  ^^^^  passed  by  the  appellants   in   1886  were  in  force  in   the 

—Deposit  of  borough   of  Okehampton.      (b)  That   the   Public   Health   Acta 

plans—  Amendment  Act^  1890^  had  been  duly  adopted  by  the  appellants. 

Si^sequent  (^)  rpj^g^^  ^  notico  was  givcu  ou  the  10th  day  of  May,  1897,  to  the 

Conversion  of^^^P^^^^^^  ^^^  others  to  cease  from  occupying  the  premises 

building     known  as  the  Arcade,  as  a  dwelling-house,      (d)  That  the  name 

^ii^*w^    ^^  ^^^  respondent  appears  in  the  rate  book  of  the  borough  as 

Public  Health  ^^^^P^^^i^  oi  the  premises  10  and  12,  The  Arcade  aforesaid. 

Acty  1876  and  5.  Bye-laws  53,  54,  57,  and  58  of  the  borough  made  pursuant 
Amending    to  sect.  157  of  the  Publio  Health  Act,  1875,  and  above  referred 

mJ  ITvi^,  ^>  ^""^  ^  f oUows  : 

e.  55,  88. 158,       ^'  flTerjr  person  who  shall  erect  a  new  domestio  building  shall  proWde  in  front  of 
159 ;  58  ^  54  such  building  an  open  space,  which  shall  be  free  from  any  erection  thereon  abore  the 
Vict.  e.  59      lo^ol  of  the  ground  except  any  portico,  porch,  step,  or  other  like  projection  from  such 
X.  33,     '     building,  or  any  gate,  fence,  or  waU  not  exceeding  7ft.  in  height,  and  which  maasorad 
to  the  boundary  of  any  lands  or  premises  immediately  opposite  or  to  the  oppoaite  aide 
of  any  street  which  such  building  may  front,  shall  throughout  the  whole   line  of 
frontage  of  such   building  extend  to  a  distance  of  24ft.  at  the  least,  such  distance 
being  measured  in  every  case  at  right  angles  to  the  external  face  of  any  wall  of  siioh 
building  which  shall  front  or  abut  on  such  open  space.    A  person  who  shaU  make  any 
alteration  in  or  addition  to  such  building  shall  not  by  such  alteration  or  addition 
diminish  the  extent  of  open  space  provided  in  pursuance  of  this  bye-law  in  con- 
nection with  such  buUding. 

54.  Every  person  who  shall  erect  a  new  domestic  building  shall  provide  in  the  rear 
of  such  building  an  open  space  exclusively  belonging  to  such  building  and  of  an 
aggregate  extent  of  not  less  than  150  square  feet,  and  free  from  any  erection  thereon 
above  the  level  of  the  ground  except  a  water  closet,  earth  closet  or  privy,  and  an 
ashpit.  He  shaU  cause  such  open  space  to  extend  laterally  throughout  the  entire 
width  of  such  buUding,  and  he  shall  cause  the  distance  across  such  open  space  from 
every  part  of  such  building  to  the  boundary  of  any  lands  or  premises  immediately 
opposite  or  adjoining  the  site  of  such  building  to  be  no  less  in  any  case  than  10ft. 
If  the  height  of  such  building  be  15ft.,  he  shall  cause  such  distance  to  be  16ft.  at  the 
least  If  the  height  of  such  building  be  25ft.,  he  shall  cause  such  distance  to  he 
20tt.  at  the  least.  If  the  height  of  such  building  be  35ft.  or  exceed  35ft.,  he  shall 
cause  such  distance  to  be  25ft.  at  the  least.  A  person  who  shall  make  any  alteratioa 
in  or  addition  to  such  building  shall  not,  by  such  alteration  or  addition,  dhniniah  the 
aggregate  extent  of  open  space  provided  in  pursuance  of  this  bye-law  in  connection 
with  such  building,  or  in  any  other  respect  fail  to  comply  with  any  provision  of  thia 
bye-law.  For  the  purposes  of  this  bye-law,  the  height  of  such  building  shall  be 
measured  upwards  from  the  level  of  the  ground  over  which  such  open  space  aball 
extend  to  the  level  of  half  the  vertical  height  of  the  roof  or  to  the  top  of  the 
parapet,  whichever  may  be  the  higher. 

55.  Every  person  who  shall  erect  a  new  domestic  building  shall  construct  in  the 
wall  of  each  storey  of  such  building  which  shall  immediately  front  or  abut  on  such 
open  spaces  as,  in  punuance  of  the  bye-laws  in  that  behalf,  shall  be  provided  in  con- 
nection with  such  building  a  sufficient  number  of  suitable  windows,  in  such  a 
manner  and  in  such  a  position  that  each  of  such  windows  shall  a£ford  effectual  means 
of  ventilation  by  direct  communication  with  the  external  air. 

57.  Every  person  who  shall  erect  a  new  building  shall  construct  in  every  habitable 
room  of  such  building  one  window  at  the  least  opening  directly  into  the  external  air, 
and  he  shall  cause  the  total  area  of  such  window,  or  if  there  be  more  than  one,  of 
the  several  windows  clear  of  the  sash  frames,  to  be  equal  at  the  least  to  one-tenth  of 
the  floor  of  such  room.  Such  person  shall  also  construct  every  such  window  so  that 
one-half  at  the  least  may  be  opened,  and  so  that  the  opening  may  extend  in  every 
case  to  the  top  of  the  window. 

68  Every  person  who  shall  erect  a  new  domestic  building  shall  oanae  etery  habit- 
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>Uft  room  of  saeh  building  which  is  withoat  a  fireplace  and  a  flae  properly  oonBtmcted       Fulfobd 
lad  propeily  connected  with  such  fireplace,  to  be  provided  with  special  and  adequate  v. 

vwiDs  of  Tontilation  by  a  sufficient  aperture  or  air  shaft,  which  shall  provide  an    BLATCHroBD. 

mdbttnifitod  area  of  100  square  inches  at  the  least  

1899. 

7.  Eyidence  was  given  by  the  town  clerk  of  the  borough  that   Bye-laws— 
Mrs.  Blatchford^  the  defendant's  wife,  lived  on   the   premises  New  building 
10  and  12,  The  Arcade  (which  were  used  as  a  shop)   from  the  —Deposit  of 
24ih  day  of  October  to  the  8th  day  of  November,  and  that  the    s^sMttent 
defendant  himself  had   been  on   the  premises  between  those    revision— 

dates.  Conversion  of 

8.  The  borough  surveyor  gave  evidence  as  follows :  That  the      ^?^*7L 
plans  of  the  Arcade  were  deposited  with  him  by  the  owner  in    pUuinsd— 
1894;   that  the  buildings  are  alternately  described  therein  b;^  Public  Health 
''shop  and  office,^'  on  the  ground  floor,  and  on  the  first  floor -^^J'  ^®^.  ^^ 
'* show  room  and  office ''  alternatively ;  that  the  plans  were  sub-   Act^890^ 
mitted  as  plans  of  ^'  shops  and  offices,'^  and  the  building  was  88  ^  39  Vict, 
described  otherwise  than  as  a  dwelling-house ;  that  the  air  space  ^'^^»  ^*  ^^^* 
required  by  the  bye-laws  for  domestic  buildings  was  24ft.  in  front   Victfc.  69 
and  15ft.  in  the  rear  for  a  building  of  the  height  of  the  Arcade ;        s.  33. 
that  the  air  space  in  front  was  lift,  and  at  the  rear  an  average  of 
5ft.    On  cross-examination  the  witness  deposed  that  plans  of 
alterations  to  the  premises,  viz.,  plans  described  as   '^revised 
plans  of  proposed  domestic  conversion  '^  were  deposited  with  him 
on  the  28th  day  of  March,  1898 ;  that  these  plans  were  sub- 
mitted by  him  to  the  general  purposes  committee  of  the  council ; 
that  the  council  had  not,  so  far  as  he  was  aware,  approved  or  dis- 
approved of  these  plans  in  writing ;  that  the  alterations  specified 
in  these  plans  in  respect  of  Nos.  10  and  12  were  carried  out 
before  the  3rd  day  of  October,  1898.     On  re-examination  the 
witness  said  that  the  only  plans  passed  by  the  council  were  those 
presented  in  May,   1894,  and  that  the  buildings  as  altered  in 
accordance  with  the  plans  deposited  on  the  28th  day  of  March, 
1898,  did  not  comply  with  the  bye-laws,  there  being  no  sufficient 
airspace. 

11.  It  was  submitted  on  behalf  of  the  defendant :  (1)  That 
there  was  no  sufficient  evidence  given  of  the  defendant  using  the 
preimses  contrary  to  the  statute  between  the  dates  charged. 
(3)  That  Mrs.  Blatchford  was  a  person  placed  there  to  take  care 
of  the  premises.  (4)  That  inasmuch  as  the  plans  deposited  on 
the  28th  day  of  March,  1898,  showed  the  premises  described  as 
a  dweUing-house  the  defendant  could  not  be  convicteu  under 
sect.  S3  of  the  Public  Health  Acts  Amendment  Act,  1890.  (5) 
That  the  alterations  to  the  premises  known  as  the  Arcade  set 
oat  in  the  pkms  deposited  on  the  28th  day  of  March,  1898,  were 
for  the  conversion  into  dwelling-houses  of  dwellings  not  origi- 
oally  constructed  for  human  habitation  within  the  meaning  of 
lect.  159  of  the  Public  Health  Act,  1875 ;  that  the  plans  were 
deposited  with  and  deUvered  to  the  borough  surveyor  on  the  28th 
daj  of  March,  1898;  that  the  town  council  as  the  sanitary 
anthority  shoold  have  within  one  month  signified  in  writing  their 
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FuLTOBD     approval  or  disapproval  of  the  same  pursuant  to  sect.  158  of  that 
Bi  TOBF        -^ct;    and  that^  not    having    signified   sach  approval    or  dis- 

'  approval^  no  proceediDgs  could  be  taken  against  the  defendant 

1899.       under  sect.  33  of  the  Pablic  Health  Acts  Amendment  Act^  1890 
^   "J     __    as  charged^  and  Clarke  v  Bloomfield  (1  Times  L.  R«p.  323)  was 
N9W  bwiiding  quoted  in  support  of  the  ccfntention. 

— Deposit  of       14.  We,  after  deliberation^  found  on  the  evidence  as  facts: 

pUms--      (fl^j  That  there  was  sufficient  evidence  of  the  defendants  having 

rev^on—     ^^^^  ^^G  premises  between  the  dates  charged  for  the  purposes 

Convernon  o/of  habitation,     {b)  That  the  plans  deposited  with  the  surveyor  on 

bwiiding     the  28th  day  of  March^  1898,  were  duly  and  properly  deposited. 

pialmed—     (^)  That  the  town  council  did  or  did  not  approve  or  disapprove. 

PuhUc  Htalth  of  them  in  writing  as  required  by  the  158th  section  of  the  Public 

Act,  1875'  <md  Health  Act,   1875,   within  one   month  from  the   date   of  such 

^T^iSQol-   depositing,     (d)  That  the  alterations  as  shown  in  such  plans 

38  i  39  Vict  were  carried  out  after  the  expiration  of  such  month  and  before 

c.  55,  w.  158,  the  date  of  the  alleged  offence. 

^^^.'  58  I  54  15^  Yj-Q  also  found  (e)  that  the  plans  deposited  with  and 
^.3^3.  '  delivered  to  the  borough  surveyor  on  the  28th  day  of  March, 
1898,  were  for  the  conversion  into  a  dwelling-house  of  buildings 
not  originally  intended  for  human  habitation  within  sect.  159  of 
the  Public  Health  Act,  1875,  and  that  the  town  council,  acting 
as  the  urban  sanitary  authority,  should  have  approved  or  dis- 
approved of  them  in  writing  as  provided  by  sect.  158  of  that  Act. 
And  that  not  having  done  so,  the  defendant  could  not  be 
convicted  under  sect.  33  of  the  Public  Health  Acts  Amendment 
Act,  1890,  under  the  information  as  charged. 

The  Public  Health  Act,  1875,  provides  as  follows : 

Sect.  158.  Where  a  notice,  plan,  or  description  of  any  work  is  reqoired  by  any  bye- 
law  made  by  an  urban  authority  to  be  laid  before  that  authority,  the  urban  autiio- 
rity  shall,  within  one  month  after  the  same  has  been  delivered  or  sent  to  their 
surveyor  or  clerk,  signify  in  writing  their  approval  or  disapproval  of  the  intended 
work  to  the  person  proposing  to  execute  the  same ;  and  if  the  work  is  commenced 
after  such  notice  of  disapproval,  or  before  the  expiration  of  such  month  withoat 
such  approval,  and  is  in  any  respect  not  in  conformity  with  any  bye-law  of  the 
urban  authority,  the  urban  authority  may  cause  so  much  of  the  work  as  has  been 
executed  to  be  pulled  down  or  removed.  Where  an  urban  authority  incur  expenses 
in  or  about  the  removal  of  any  work  executed  contrary  to  any  bye-law,  such  autho- 
rity may  recover  in  a  summary  manner  the  amount  of  such  expenses  either  from  the 
person  executing  the  works  removed  or  from  the  person  causing  the  works  to  be 
executed,  at  their  discretion.  Where  an  urban  authority  may  under  this  section  pull 
down  or  remove  any  work  begun  or  executed  in  contravention  of  any  bye-law,  or 
where  the  beginning  or  the  execution  of  the  work  is  an  ofiFenoe  in  respect  whereof 
the  offender  is  liable  in  respect  of  any  bye-law  to  a  penalty,  the  existence  of  the  work 
during  its  continuance  in  such  a  form  and  state  as  to  be  in  contravention  of  the  bye- 
law  shall  be  deemed  to  be  a  continuing  offence,  but  a  penalty  shall  not  be  incurred  in 
respect  thereof  after  the  expiration  of  one  year  from  the  day  when  the  offence  wss 
committed  or  the  bye-law  was  broken. 

Sect  159.  For  the  purposes  of  this  Act  the  re-erecting  of  any  building  pulled 
down  to  or  below  the  ground  floor,  or  of  any  frame  building  of  which  only  the  frame- 
work is  left  down  to  the  ground  floor,  or  the  conversion  into  a  dwelling*hou8e  of  any 
building  not  originally  constructed  for  human  habitation,  or  the  conversion  into 
more  than  one  dwelling-house  of  a  building  originally  constructed  as  one  dwelling* 
house  only,  shall  be  considered  the  erection  of  a  new  building. 

The  Public  Health  Acts  Amendment  Act^  1890,  provides  aB 
follows : 

Sect.  88.— (1.)  Where  the  plan  of  a  building  has  been  either  before  or  after  the 
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■doption  of  this  part  of  this  Aoi  in  any  district,  deposited  with  a  looal  authority  in  Fulvoro 

panoBoee  of  any   Act  of  Parliament  or  bye-law,  and  that  building  is  described  v. 

tfaersm  otherwise  than  as  a  dwelling-housCf  any  person  who  wilfully  uses  or  knowingly  Blatohford. 

permits  to  be  used  such  building  or  any  part  thereof  for  the  purposes  of  habitation  .... 

byuy  person  other  than  the  person  placed  therein  to  take  care  thereof,  and  the  1899. 

bmily  of  such  person,  shall  be  guilty  of  an  offence  under  this  section,  and  shall  be  

liable  to  a  penalty  not  exceeding  oL,  and  to  a  daily  penalty  not  exceeding  40«.    (2.)  Bye-laws — 
Prarided  Uiat  if  such  building  has  in  the  rear  thereof  and  adjoining  and  exclusively  jfg^  huUdijig 

bslooging  thereto  such  an  open  space  as  is  required  by  any  Act  of  Parliament  or  ^j)epo§it  of 

bre-lsw  for  the  time  being  in  force  with  respect  to  buildings  Intended  to  be  used  as  plaiu 

dwelling-houses,  and  if  such  part  of  the  building  as  is  intended  to  be  used  as  a  gtUtteatient 

dvelling-hoose  has  undergone  such  structural  alteratitos,  if  any,  as  are  necessary  in  retfisum— 

the  opinion  of  the  local  authority  to  make  it  fit  for  that  purpose,  the  owner  may  use  (jonvertum  of 

the  ttme  ss  a  dwelUng-house.  buading 

Duke,  Q.C.  and  Coldridge  for  the  appellants.  pSrmS— 

A,  Poote,  Q.C.  and  Bodilly  for  the  respondent.  PubUe  Health 

Darling,  J. — In  this  case  I  think  that  the  magistrates  came  -^^^  ^875  and 
to  a  wrong  conclnsion^  and  that  therefore  this  case  must  be  sent   ^07*1890— 
back  to  them  with  an  order  to  convict.     It  seems  to  me  that  38  4!  39  Vict. 
the  effect  of  what  was  done  was  to  bring  this  case  within  sect.  83  «•  ^5,  m.  158, 
of  the  PnbUc  Health  Acts  Amendment  Act,  1890.     First  of  all,  ^^^^^^  f^f* 
a  plan  of  this  bailding  was  deposited  with  the  proper  authorities,       <.  33. 
which  showed  the  building  to  be  other  than  a  dwelling-house. 
That  plan    was  afterwards   altered — it   was   not   said    that  an 
absolutely  new  plan  was  sent  in,  which  showed  the  building  to 
be  a  dwelling-house — but  the  original  plan  was  in  some  respects 
altered ;  and  the  first  plan  having  been  called  '^  Arcade ''  and  so 
on,  it  was    then   called    '^Arcade,    revised  plan   of  proposed 
domestic  conversion.^'     Now  that  was  not  the  second  proposed 
domestic    conversion;    it   was    the    first    domestic    conversion, 
whatever  that  means — ^the  first  domestic   conversion  proposed. 
Therefore  it  was  not  a  plan  of  a  revised  domestic  conversion — ^it 
was  the  revised  plan.     What  was  the  other  plan  ?     The  only  one 
which  could  be  revised  was  the  first  plan,  which  described  the 
bailding  as  otherwise  than  a  dwelling-house.      I  come  to  the 
conclusion  that  the  second  was  not  a  new  plan  at  all — it  was  an 
alteration,   a  revision  of  the  old  plan.     The  revised   domestic 
conversion    did   not   come  to  very  much — it  did  not  make  an 
absolutely  new  building.     All  the  dimensions  remain  the  same. 
It  showed  a  few  partitions,  and  a  small  skylight ;  but  it  cannot 
be  ndd  to  be  a  new  plan  ;   it  remains  the  plan,  and  if  so,  it  is  the 
plan  which  contravenes  sect.  33  of  the  Act  of   1890.     Now,  if 
we  decided  the  other  way,  what  might  happen  ?     This  building 
could  not  be  pulled  down.     Deciding  as  we  do,  the   building 
cannot  stand  as  it  is ;  but  if  we  decided  the  contrary  way,  it  is 
clear  it  could  not  be  pulled  down,  and  there  it  would  be  entitled 
to  remain,  because  the  time  has  run  out  in  which  the  plan  of  it 
might  have  been  disapproved.     If  it  had  been  disappro  7ed,  the 
bailding  could  not  lawfully   have  been   erected,   but   through 
neglect  or  oversight  the  time  for  disapproval  has  run  out.      But 
although  the  owner  could  not  be  onlered  to  pull  it  down,  the 
paf^trates  could  make  it  so  impossible  for  anybody  to  occupy 
it  that  it  would  have  to  be  pulled  down.     The  magistrates  could 
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FuuroRD     have  the  person  occnpying  it  summoned  every  week  or  every 
g     ^-  day  in  the  week  for  every  night  people  were  allowed  to  occupy 

'  the  place.     They  could  convict  him  365  times  a  year  and  impose 

189t.       considerable  penalties^  and  by  that  means  he  would  either  have 

" —  _    to  desert  the  place^  or,  if  he  wished  his  family  to  live  there^  he 

Ntw'btMLing  ^onld  have  to  pull  it  down  and  rebuild  it.     Therefore  I  do  not 

—DepoBii  of  think^  in  deciding  this  way^  that  we  are  taking  a  technical  view, 

pkuu—      fcut  even  if  we  were,  I  do  not  think  we  are  doing  anything  bat 

^^^    substantial  justice. 

Oonv0r9wn  of      Ghannbll^  J. — I  am  of  the  same  opinion.     There  was  at  one 
building     time^  before  the  deposit  of  the  new  plans^  and  the  alterations 
2j2J"^J[^    that  were  made  in  pursuance  of  them^  a  building  there — these 
Public  HBolth  arcades  and  shops — which  was  a  buildings  not  a  dwelling-house^ 
Act,  1875  and  and  of  which  a  plan  had  been  deposited  showing  it  otherwise 
itr?890-   ^^^^  ^  *  dwelling-house.     Now,  sect.  83  of  the  Act  of  1890 
98  ^39  Viet,  ^l^B  about  '^  the  plan  of  the  building/^  and  so  on.     I  quite 
c.  65,  M.  158,  agree  with  Mr.  Foote  that  it  does  not  mean  that  when  a  plan 
159;  53  ^54  has  onco  been  deposited,  that  is   to  remain  for  all  time  as  the 
^'^    '    plan  of  the  building,  so  that  no  alteration  could  possibly  be 
made.      The  illustration  that  shows   that   clearly   is   that  the 
building  may  be  entirely  pulled  down  right  away  to  the  ground, 
and  then  you  may  have  an  entirely  different  substituted  thing 
altogether.     So  that  having  once  deposited  the  plan,  it  does  not 
remain  for  all  time  '^  the  plan  of  the  building.^^     But  this  section 
further  contemplates  that  there  may  be  structural  alterations, 
and  there  may  be  structural  alterations  approved  by  the  local 
authority  for  the  purpose  of  making  the  building  fit  to  be  used 
as  a  dwelling-house,  and  that,  although  there  may  have  been 
that,  still  it  may  not  be  used  as  a  dwelling-house  because  there 
may  not  be  the  necessary  air  space.     It  follows,  therefore,  that 
the  mere   deposit  of  a  plan   of   proposed  alterations,  for  the 
purpose  of  making  it  fit  for  use  as  a  dwelling-house,  cannot  turn 
that  plan  into  ^Hhe  plan  of  the  building,'^  within  the  meaning  of 
the  section;  there  must  be  something  a  good  deal  more  than 
that  to  have  such  a  result.     It  may,  of  course,  be  a  question  of 
fact  whether  or  not  circumstances  have  happened  in  the  altera- 
tion of  the  building  and  the  deposit  of  further  plans,  which  do 
away  with  the  old  plan  as  being  *'  the  plan  of  the  building  "  and 
substitute  another  different  plan  for  it.     But  in  the  first  place  I 
do  not  think  that  the  magistrates  have  intended,  in  this  case,  to 
find  that  this  was  so  as  a  fact ;  and  in  the  next  place  I  do  not  think 
there  is  any  evidence  on  which  they  could  have  so  found  it,  if  they 
had  found  it.    It  seems  to  me  that  all  the  effect  of  the  deposit  of 
these  revised  plans  for  domestic  conversion,  and  their  not  having 
been  disapproved  of  within  the  month,  is  that  the  local  authority 
could  not  object  to  the  building  qiid  building.     They  could  not 
say,  ^'  You  have  altered  this  roof,  and  you  are  making  a  new  one 
without  having  deposited  the  plans,  and  you  are  doing  some- 
thing that  is  wrong  in  erecting  that  building.^'     Nor  could  they 
prosecute  them  for  not  having  a  proper  amount  of  air  space. 
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becaose,  if  the  matter  had  stood  in  that  waj  it  wonld  have  been  Fulf  rd 

a  mere  window  in  the  top  of  these  shops.     The  thing  does  not  ** 

become  nnlawfnl  in  any  way  nntil  somebody  nses  the  building  for  ^^^ 

the  purposes  of  habitation.  The  oonseqnence  is  that  the  prosecu-  1899. 

tion  is  rightly  under  this  33rd  section.  I  do  not  think  there  is  any  '~ 
doubt  that  the  person  who  used  this  building  for  the  purposes  of  sew^hJoding 

habitation  ought  to  have  been  convicted.     The  case  goes  back  -^D&porit  of 

to  the  magistrates  with  a  direction  that  the  defendant  ought  to  p\^'^~~ 

be  convicted.  ^^!^ 

Appeal  allowed.        Oommsion  qf 

Solicitors  for  the  appellants^  Coode,  Kingdon,  and  Oottoiif  for     InUlding 
G.  L.  Fulford,  Okehampton.  2^- 

Solicitors  for  the  respondent,  Dunn,  Baker,  and  Baker,  for  pubUe  Health 
Dunn  and  Baker,   Exeter.  ^ct,  1875  and 

Amending 

Act,  1890— 

88  4-  39  Viet, 

c.  55.  88, 158, 

159 ;  53  ^  54 

Viet.  c.  69, 

«.  33. 
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Monday,  May  1,  1899. 

(Before  Darling  and  Chankell^  J  J.) 

JoNBS  (app.)  V.  Rowland  (resp.).  (a) 

BiiMition — Refusal  of  child  at  voluntary  school — Tender  of  child 
at  su/di,  school — Non-aitendance — Breach  of  bye-law — Reason- 
dhU  etDCUse. 

Undsr  the  bye-laws  of  the  8.  School  Board,  the  parent  of  every 
child  not  less  than  five  or  more  than  thirteen  years  of  age  shall 
cause  such  child  to  attend  school  unless  there  shall  be  a  reason- 
able &DCUsefor  non-attendance. 

The  child  of  the  appellant  was  ten  years  of  age  and  had  up  to 
May,  1898,  attended  at  8t.  Q,  School,  which  was  a  voluntary 
and  public  elememtary  school,  but  hcui  then  been  refused  aAmis- 
ncn.  The  Education  Depa/riment  had  confirmed  the  action  of 
ihe  managers  in  refusing  admission.  Since  then  the  appellant 
had  aTid  still  declined  to  send  the  child  to  any  other  school  than 
8L  G.  School.  He  had  had  notice  of  the  managers'  refusal, 
and  was  informed  by  the  S.  School  Board  that  he  must  send  his 
child  to  another  school,  and  the  board  had  mentioned  to  him 
certain  schools  within  two  miles  that  would  receive  the  child. 
On  several  occasions  the  appellant  sent  the  child,  between  May 
and  September,  to  the  doors  of  St.  0.  School,  but  it  was  always 
refused  admission. 

(a)  Reported  by  W.  db  B.  Hibbuit,  Esq.,  Barri6tor*at-Law. 
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JoNBs       Held,  that  the  offering  did  not  constitute  an  attendance,  and  thai 
o    ^'  no  reasonable  exctise  for  the  non-attendance  had  heen  proved, 

1899.        r^ASE  stated. 

Eletnentary 

Education        An  information  was  laid  by  the  respondent  against  the  appel- 

AeU—Nofi'    lant  for  unlawfally  failing  to  observe  bye-laws  duly  made  by  the 

ljf^re^M~d  ^^^^^^  attendance  committee  of  the  borough  of  Shrewsbury  under 

admittion  to    ^^^  powers  Contained  in  the  various  statutes  by  neglecting  to 

voiunta/ry     cause  his  child  to  attend  school. 

RmiT^i         ^pon  the  hearing  of  the  information  it  was  proved  or  admitted 

eweuse—      ^^^^  ^^^  child  was  ten  years  of  age^  and  had  up  to  May^  1898^ 

33  if-  34  Vict,  attended  St.  Giles  School^  which  was  a  voluntary  and  public  elemen- 

c.  75, 8. 74.    tapy  school,  but  had  then  been  refused  admission.   The  Education 

Department  had  confirmed  the  action  of  the  managers  in  refusing 

admission.     Since  then  the  appellant  had  and  still  declined  to 

send  the  child  to  any  other  school  than  St.  Giles  School.     He 

had  had  notice  of  the  managers^  refusal^  and  was  informed  by 

the  Shrewsbury  School  Board  that  he  must  send  his  child  to 

another   school,  and  the  board  had  mentioned  to  him  certain 

schools  within  two  miles  that  would  receive  the  child. 

On  several  occasions  the  appellant  sent  the  child,  between  May 
and  September,  to  the  doors  of  St.  Giles  School,  but  it  was  always 
refused  admission. 

It  was  contended  on  behalf  of  the  appellant  that,  as  the  child 
was  offered  and  refused  at  St.  Giles  School,  such  offering  should 
be  considered  as  an  attendance  and  a  good  defence  to  the 
summons,  and  until  the  matter  had  been  fully  considered  by  the 
Education  Department  the  appellant  had  a  reasonable  excuse  for 
not  causing  his  child  to  attend  any  school  but  St.  Giles  School^ 
which  he  had  selected,  and  that  therefore  he  was  entitled  to 
have  the  summons  dismissed  on  the  ground  of  reasonable  excuse. 

It  was  contended  on  behalf  of  the  respondent  that  the  tender 
of  tho  child  did  not  constitute  an  attendance,  and  that  the  matter 
had  been  fully  considered  by  the  Department,  and  that  the  appel- 
lant had  not  caused  his  child  to  attend  any  certified  efficient 
school,  and  no  reasonable  excuse  had  been  given  for  non- 
attendance.  Saunders  v.  Richardson  (45  L.  T.  Bep.  319; 
7  Q.  B.  Div.  388)  was  referred  to. 

The  justices  were  of  opinion  that  the  appellant  knew  that  the 
child  would  be  refused,  and  that  the  mere  offering  did  not 
constitute  an  attendance,  and  that  he  had  failed  to  prove  any 
reasonable  excuse  for  the  non-attendance.  They  therefore  con- 
victed the  appellant. 

Under  the  bye-laws  of  the  Shrewsbury  School  Board  the 
parent  of  every  child  not  less  than  five  or  more  than  thirteen 
years  of  age  shall  cause  such  child  to  attend  school  unless  there 
shall  be  a  reasonable  excuse  for  non-attendance. 

Dumas  for  the  appellant. 

/•  E,  Bankes  for  the  respondent. 


CRIMINAL   LAW   CASES. 


317 


Dabung^  J. — ^This  appeal  musfc  be  dismissed.  The  justices 
were  qnite  right.  No  doubt  they  thought  the  man  quite  honest, 
and  so  the  penalty  was  small. 

Channill^  J.  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  RidsdaU  and  8ony  for  John  Walton, 
Shrewsbury. 

Solicitore  for  the  respondent,  Bell,  Steward,  May,  and  How, 
for  How  and  Son,  Shrewsbury. 
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33  4*  S4  Viet. 

c.  7J>,  8,  74, 


QUBBN^S  BENCH  DIVISION. 
Saturday,  April  15,   1899. 
(Before  Darling  and  Channel^  JJ.) 
Beo.  v.  Entwistle  and  another  (Justices) ;  Ex  parte  Jones,  (a) 

Vagrancy — Pretending  to  tell  fortunes — Conviction  —  Intent  to 
deceive — Conviction  silent  as  to  intent — Vagrancy  Act,  1824 
(5  Geo.  4,  c.  83),  s.  4. 

In  a  conviction  under  sect.  4  of  the  Vagrancy  Act,  1824,  for 
"pretending  orprofessing  to  tell  fortunes/'  it  is  not  necessary 
to  aver  specifically  either  in  the  information  or  conviction  that 
the  thing  was  done  "  to  deceive  and  impose  on  "  any  persons,  as 
the  intent  to  deceive  is  implied  by  the  words  '^pretending  or  pro- 
fessing "  ;  but  to  justify  a  conviction  under  the  section  in  respect 
of  fortune-telling  it  is  necessary  to  show  that  there  toas  an  intent 
to  deceive  and  impose  upon. 

KULE  for  a  writ  of  certiorari  to  remove  into  the  High  Court 
for  the  purpose  of  quashing  the  same  a  record  of  convic- 
tion by  justices  of  the  city  of  Manchester,  on  the  5th  day  of 
Jannary,  1899,  whereby  one  Georgina  Jones  was  convicted  for 
that  she,  on  the  22nd  day  of  December,  1898,  at  the  city  of 
Manchester,  did  unlawfully  pretend  to  tell  fortunes  contrary  to 
the  form  of  the  statute. 

The  rule  was  obtained  by  Georgina  Jones  on  the  ground  that 
the  alleged  offence  of  which  she  was  convicted  was  not  an  offence 
against  the  statute  5  Geo.  4,  c.  83. 

The  information  laid  by  a  police  constable  against  Jones  (the 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrister-ac-Law. 
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Rm.       applicant)  was  that  '^she  on  the  22nd  day  of  December^  1898,  at 

EnTwisT  B  ^^^y  ^^  Manchester,  did  pretend  and  profess  to  tell  fortunes 

AND  ANOTHiCE  <^°^^^7  ^  ^^^  form  of  the  statute  in  sach  case  made   and 

(Jusnou);    provided/' 

^  p<>f^«         The  warrant  under  which  Jones  was  apprehended  recited  the 

'       charge  in  the  same  terms  as  the  information,  namely,  that  she 

1899.  ''  did  pretend  or  profess  to  tell  fortunes  contrary  to  the  form  of 
__  the  statute  in  such  case  made  and  provided '' ;  and  under  this 
^^ims  warrant  she  was  apprehended  and  brought  before  the  Court  of 
uaing  —  summary  jurisdiction  at  the  city  police  court  in  Manchester. 
^''^**J^r"  At  the  hearing  of  the  charge  witnesses  were  called  who  gave 
ds^v—  evidence  against  the  defendant.  One  of  these  witnesses  (a  woman) 
Gwnwicium,     Said : 

silent  aato        xt  6.45  p.m.,  on  the  22ad  day  of  Oeoomber,  1898, 1  aooompaniod  Mrs.  Potto  to  the 

intent  gi^Qp  of  i\^q  defendant.     Shortly  after  entering  we  were  asked  by  the  defendant : 

SuSusimey^  «»Do  yon  ladies  want  speaking  to?**    We  said  •*  Yes."    I  then  went  into  another 

5  Geo.  4,  c.  83,  room  alone  and  sat  down ;  the  defendant  said  **  Which  way  do  yon  want  teUing,  one 

'•4.  shilling,  half-a-orown,  or  five  shillings?"    I  said  ''One  shilling.'*    She  then  took 

hold  of  my  left  hand  and  looked  at  it  both  sides,  and  then  told  me  I  had  had  to  work 

hard,  that  I  had  not  very  many  good  friends,  always  more  ready  to  take  from  me 

than  give.    She  asked  me  if  I  had  had  an  offer  of  a  ring.     I  said  *'  Yes  ** ;  she  then 

said,  "  May  I  ask  if  you  have  lost  your  husband?  "    I  said  **  He  is  not  dead,  bat  I 

have  not  seen  him  lately."    She  then  said  I  should  meet  him  again  next  year  and 

that  I  should  be  better  off  and  that  my  marriage  had  not  made  a  lady  of  me.     She 

asked  me  if  I  was  satisfied.    I  said  *'  Yes  **  and  paid  her  a  shilling. 

The  other  witnesses,  who  had  paid  the  defendant  a  shilling, 
gave  similar  evidence,  the  defendant  saying  to  each  that  next 
year  there  would  be  a  great  change  in  their  fortunes. 

The  defendant's  solicitor  did  not  cross-examine  any  of  the 
witnesses,  but  made  an  appeal  to  the  Court  for  leniency. 

The  Court  convicted  the  defendant  of  being  a  rogue  and 
vagabond  ''  for  that  the  defendant  on  the  22nd  day  of  December, 
1898,  at  the  city  of  Manchester,  did  unlawfully  pretend  to  tell 
fortunes  contrary  to  the  form  of  the  statute  in  that  case  made  and 
provided/'  and  ordered  her  to  pay  a  fine  of  lOZ.  and  18«.  costs, 
and  in  default  of  payment  and  of  sufficient  distress  to  be 
imprisoned  for  two  months. 

In  an  affidavit  made  by  one  of  the  justices  it  was  stated  that 
the  Court  '^were  satisfied  upon  the  evidence  given  upon  the 
hearing  of  the  charge  that  the  said  Georgina  Jones  had,  on  the 
22nd  day  of  December,  1898,  unlawfully  pretended  to  tell 
fortunes,  and  further  that  she  had  so  unlawfully  pretended  to 
tell  fortunes  to  deceive  and  impose  upon  certain  of  Her  Majesty's 
subjects,"  and  that  thereupon  the  Court  convicted  her  upon  the 
charge. 

The  Vagrancy  Act,  1 824  (5  Geo.  4,  c.  83),  provides : 

Sect  4.  And  be  it  further  enaoted  that  .  .  .  every  person  pretending  or 
professing  to  tell  fortunes,  or  using  any  snbde  craft,  means  or  device,  by  palmistry 
er  otherwise,  to  deceive  and  impose  on  any  of  His  Majesty's  subjects  .  .  .  shall 
be  deemed  a  rogue  and  vagabond  within  the  true  intent  and  meaning  of  this  Act; 
and  it  shall  be  Uwful  for  any  justice  of  the  peace  to  commit  such  offender  (being 
thereof  convicted  before  him  .  .  .)  to  the  house  of  correction,  there  to  be  kept  to 
hard  labour  for  any  time  not  exceeding  three  ealendsx  months. 
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W.  C.  Ryde,  for  the  jastioes,  showed  cause. — The  qnestion  is        Raa. 
wliether  the   words   ''to   deceive   and   impose   on  any  of  His  ''- 

Majesty's  sabjects  '^  govern  the  whole  of  the  clause  or  only  the  j^n^  axothib 
Utter  part — ^that  is^  whether  an  intention  to  deceive  must  be   (Jutrian); 
sUeffed  in  the  information  and  conviction.     It  is  not  necessary     ^1  p^^^ 

Jam  KB 

that  the  intention  to  deceive  should  be  alleged  in  the  information        ' 

or  coDvicdon^  because  the  words  ''  pretending  to  tell  fortunes/'        1899. 

import  an  intention  to  deceive,  and  therefore  it  is  not  necessary        

to  aver  it.     I  submit  in  the  first  place  that  the  conviction  is     ^J]^^^ 
perfectly  good  as  it  stands.     On  that  question  there  is  a  conflict      ieiUng— 
of  authority  between  the  English  and  Scotch  Courts^  as  there  are     Praeiiee^ 
two  cases  decided  by  the  English  Courts  which  would  seem  to     ijjjj^^ 
show  that  this  conviction  is  right,  and  that  it  is  not  necessary  to    Conviction 
aver  that  the  telling  of  fortunes  was  done  with  intent  to  deceive ;    '^^  <"  *o 
whereas  there  is  a  Scotch  case  which  is  precisely  in  point  and  g  ^2^2^«_ 
which  lays  it  down  that  you  must  aver  the  intent  to  deceive.     1 5(?eo.  4,e.83, 
admit  that  it  is  necessary  to  prove  an  intent  to  deceive,  though        »•  4. 
not  to  aver  it.     It  is  quite  clear  from  the  affidavits  that  there 
was  this  intention  to  deceive  by  pretending  to  tell  what  would 
take  place  in  the  future.     We  see  this  by  such  phrases  as  ''  next 
year  a  great  change  in  your  fortune  would  take  place/^  and  the 
justices  in  their  affidavit  state  that  they  dealt  with  the  very 
point,  and  they  found  the  material  fact  proved,  that  there  was  an 
intention  to  deceive.     They  find  that  the  applicant  unlawfully 
pretended  to  tell  fortunes  '*  to  deceive  and  impose  upon  certain  '^ 
persons ;  and  the  only  question  now  is,  whether  it  was  necessary 
to  aver  it  in  the  conviction.     In  Monck  v.  Hilton  (36  L.  T.  Rep. 
66;  2  Ex..Div.  268)  it  was  held  that  a  conviction  upon  an  infor- 
mation under  this  very  section  was  right.     Cleasby,  B.  there 
said:  ''The  clause  includes   all   persons   who  pretend   to   tell 
fortunes  (which  imports  that  deception  is  practised  by  doing  so), 
or  nse  subtle  devices,  by  palmistry  or  otherwise,  to  defraud  '^ ; 
and  Pollock,  B.  arrives  at  the  same  conclusion.    That  expression 
of  opinion  is  more  than  a  mere  obiter  dictv/m.     In   Penny  v. 
ffoiMon  (56  L.  T.  Rep.  235 ;  18  Q.  B.  Div.  478)  the  intention 
to  deceive  was  alleged  in  the  information,  and  the  only  question 
was  whether  there  was  any  evidence  of  it.     I  rely  on  the  judg- 
ment of  Denman,  J.  in  that  case  as  showing  that  the  professing 
to  tell  fortunes  imports  an  intention  to  deceive,  though  I  admit 
that  expression  of  opinion  is  merely  obiter.     In  the  Scotch  case 
of  Lee  V.  Neilson  (23  Rettie,  4th  series  ;  Justiciary  cases,  p.  77 ; 
2  Adams  Justiciary  cases,  145),  decided  in  1896,  it  was  held  by 
the  Lord  Justice-Clerk,  Lord  Young  and  Lord  Trayner,  that  it 
was  necessary  to  aver  that  there  was  an  intention  to  deceive,  and 
they  quashed  the  conviction  on  the  ground  that  the  complaint 
did  not  aver  that  the  accused  had  pretended  to  tell  fortunes  with 
intent  to  deceive  and  impose  on  anyone.     In  that  case  it  was 
argned  that  the  words  in  the  statute^  ^^  deceive  and  impose  upon, 
ic."  did  not  qualify  the  words  in  the  former  part  of  the  clause, 
''pretending  to  t^ll  fortunes,"  which  was  obviously  wrong,  and 
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Rfio.        the  judgment,  thougli  appearing  to  be  against  my  contention, 

Emtwmtlb    ^*®  really  a  judgment  against  a  wrong  argument.     There  is  a 

AND  AiioTBBB  sories  of  previous  statutes  of  a  similar  kind,  which  show  that  the 

(JusTicws);    word  '' pretending "  meant  falsely   pretending^   or  pretending 

^JofiviL*     ^^^^  intent  to  deceive,  or  with  the  desire  to  get  the  person  to 

believe  a  certain  thing.     In  the  second  place,  even  if  the  convic* 

1899.        tion  be  wrong,  the  Court  would  have  power  to  amend  it  under 

-  _   sect.  7  of  the  Quarter  Sessions  Act,  1849  (12  &  13  Vict.  c.  45), 

Fortwne      ^  ^^^  ^^®  points  are  before  the  Courts  and,  as  the  Act  does  not — 

MHng—    by  sect.    19 — extend  to   Scotland   or  Ireland,  that  power  of 

^^^u^i~    *^ni©iiclment  could  not  have  been  exercised  in  Lee  v.  Neilson 

deceivB—     (^^  «wp.).     He  also  referred  to  Beg.  v.  Justices  of  Middlesex 

ConvteHon    (36  L.  T.  Rep.  402  ;  2  Q.  B.  Div.  516). 

uient  aaio  T,  P.  Perks  in  support  of  the  rule. — ^The  conviction  ought  to 
fiuMHgfiey^  have  averred  the  intention  to  deceive  and  impose  upon  certain 
5  Geo,  4,e.83,  persons,  and  by  reason  of  this  omission  it  is  bad  and  ought  to  be 
'•4*  quashed.  It  is  necessary  under  this  statute  to  aver  that  the 
pretending  to  tell  fortunes  was  done  with  intent  to  deceive  or 
impose  upon.  I  rely  on  the  Scotch  case  of  Lee  v.  Neilson  {ubi 
sup,)  as  deciding  the  very  point  in  my  favour ;  whereas  in  the 
English  cases  of  Moiick  v.  Hilton  (ubi  sup.)  and  Penny  v.  Hansofi 
{uhi  sup.),  the  intention  to  deceive  was  alleged,  and  therefore 
the  parts  of  the  judgments  in  those  cases  relied  upon  here  were 
entirely  obiter,  and  more  especially  the  judgment  of  Denman,  J. 
in  the  latter  case,  so  far  as  it  has  any  bearing  upon  the  present 
point,  is  wholly  obiter,  Monck  v.  Hilton  {ubi  sup.)  is  really  not 
in  point  at  all,  as  the  decision  there  was  simply  on  the  question 
whether  the  words  '^by  palmistry  or  otherwise  *'  were  wide  enough 
to  include  spirit  rapping,  and  no  question  arose  as  to  whether  it 
was  necessarv  to  aver  an  intent  to  deceive.  In  the  Scotch  case 
both  these  cases  were  cited  in  argument  (see  2  Adams' 
Just.  Cases,  at  p.  148),  and  the  Court,  notwithstanding, 
came  to  the  conclusion  that  it  was  necessary  not  only  to  prove 
but  also  to  aver  in  the  complaint,  that  there  was  an  intention  to 
deceive.  If  the  argument  on  the  other  side  be  correct,  it  means 
that  pretending  to  tell  fortunes  is  an  offence  in  itself  and  imports, 
an  intention  to  deceive.  It  is  going  too  far  to  say  that  a  person 
who  merely  pretends  to  tell  fortunes  commits  the  offence, 
although  he  has  no  intention  to  deceive.  Neither  the  pretending 
nor  the  professing  to  tell  fortunes  can  be  an  offence  unless  there 
be  an  intention  to  deceive,  which  is  a  necessary  ingredient  in  the 
offence.  It  is  necessary,  therefore,  both  to  prove  it  and  to  aver  it . 
As  to  the  second  point,  if  the  averment  be  necessary  no  amend- 
ment can  be  made  under  sect,  7  of  the  Quarter  Sessions  Act, 
1849.  That  section  does  not  apply  to  such  a  case  as  this  at  all. 
This  is  not  the  return  to  a  writ  oi  certiorari,  but  the  argument  of 
a  rule  for  a  certiorari.  The  omission  here  was  in  the  informa- 
tion as  well  as  in  the  conviction,  so  that  the  mistake,  if  any,  was 
not  a  mere  mistake  or  omission  in  drawing  up  the  order,  and  the 
section  applies  only  to  a  mistake  in  drawing  up  the  order,  but  not 
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to  a  point  of  sabstanoe  or  an  error  in  the  adjndication  itself :        ^m. 
{Reg.Y.Padbury,   5   Q.  B.  Div.  126;  Beg.  v.  Kay,  h.  Rep.  8    BwTwiww 
Q.  B.  324 ;  Reg.  v.  Inhabitants  of  Rellingley,  28  L.  J.  167,  M.  C. ;  aitd  Axoran 
Beg.  V.  Higham,  29  L.  T.  Rep.  O.  S.  105 ;  7  E.  A  B.  557.)  Bx  paru 

Dasliko,  J. — ^This  is  an  application  to  bring  op,  in  order  to       J^JJ""* 
quash,  a  conviction   against  Greorgina  Jones  who  was  charged        i899. 
nnder  the  4th  section  of  5  Geo.  4,  c.  83,  npon  an  information        — 
which  charged   her  that   she  did   unlawfully  pretend    to    tell    ^Xrhww" 
fertanes.     Now  the  material  words  are  that  every  person  shall      telling— 
be  a  rogae  and  a  vagabond  who  comes  within  these   words :     Praetiee— 
"Every  person  pretending  or  professing  to  tell  fortanes  or  nsiug     ^f!J**_^ 
sabUe  craft,  means,  or  device  by  palmistry  or  otherwise  to  deceive    oonvieHon 
and  impose  on  any  of  His  Majesty's  subjects.''      The  information    silent  as  to 
did  not  allege  anything  beyond  that  Geor^na  Jones  did  unlaw-     *i5j!lfir_ 
Mly  pretend  to  tell  fortunes,  and  it  is  said  that  that  information  ^  ^['^^gs 
is  bad,  and  that  the  conviction  npon  it  is  bad  because  the  infer-        «.  4. 
mation  did  not  go  on  to  charge  that  Georgina  Jones  did  pretend 
to  tell  fortunes    to  deceive    and    impose   on    some    of   Her 
Majesty's  snbjects.     In  other  words,  what  is  said  is  this,  that  the 
averment  upon  the  information  of  doing  this  in  order  to  deceive 
JB  necessary.      It  is  said  that  you  must  not  read  this   section 
in  the  sense  that  it  is  forbidden  simply  to  pretend  or  profess  to 
tell  fortanes,  but  yon   mast  read  it  in  such  a  way  that  those 
words  "  to  deceive  and  impose  on  any  of  His  Majesty's  subjects  " 
are  necessary  in  the  sense  that  they  must  not  be  merely  found  as 
a  fact  or  as  sufficiently  imported  into  the  words  *^  pretending  or 
professing,"  but  that  they  must  be  alleged  in  the  information  in 
addition  to  the  words  "  pretending  or  professing."     Now  certain 
ttaes  have  been  cited  to  us,  and  amongst  others  the  case  of  Lee 
▼•  Neilsan  {ubi  sup.),  in  the  Scotch  Coart  of  Jasticiary,  which 
is  said  to  be  an  authority  that  those  words  ^'  to  deceive  and 
impose  on  "  are  a  necessary  part  of  the  averment.      I  am  not 
prepared  to  say  that,  if  this  case  does  definitely  hold  that,  I  do 
not  take  the  same  view,  but  the  judgment  of  Lord  Yonng  differs 
from  the  judgment  of  the  Lord  Justice  Clerk  in  this  that  Lord 
Yonng  says  :  '^  There  is  the  word  '  pretend '  used,  but  the  case 
for  the  prosecutor  here  is  that  it  is  not  necessary  that  there  should 
be  an  intent  to  deceive  and  impose  upon."     Then  he  goes  on  to 
nji ''  I  think  that  that  is   extravagant."     I  think  so  too.     I  do 
pot  intend  to  hold  that  it  is  not  necessary  there  should  be  an 
iBtent  to  deceive  and  impose  upon.  But  here  the  magistrates  have 
foimd  that :  "  the  said  Greorgina  Jones  had  on  the  22nd  day  of 
QBcember,   1898,   unlawfully  pretended   to   tell    fortunes,   and 
hrther  that  she  had  so  unlawfully  pretended  to  tell  fortanes  to 
deceive  and  impose  upon  certain  of  Her  Majesty's  subjects."     In 
the  Court  of  Justiciary  in  Scotland  it  was  contended  not  only 
that  it  was  not  necessary  to  aver  upon  the  information  the  words 
that  telling  fortunes  was  done  to  deceive  and  impose  upon,  but 
that  it  was  not  necessary  that  any  such  intent  should  exist  on 
part  of  the  fortune-tellers.      Cleasby,  B.  in  the  case  which 
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Hae.        has  beeD  cited  of  Monck  y.  Hilton  {ubi  sup.),  makes  use  of  these 

EMTwnTLB    ^0*^8  •  '^  This  clause  includes  all  persons  who  pretend,  to  tell 

AND  AaoiHBt;  fortunes  (which  imports  that  deception  is  practised  by  doing  so)/' 

Ex  parte     I  agree  with  that.     I  think  that  the  usq  in  a  statute  of  the  words 

^^^'       "  pretending  or  professing  to  tell  fortunes,"  without  going  to  the 

1899.        P^^^  ^^  ^^®  statute  which  contains  the  words  ''  to  deceive  and 

impose  on/'  does   import  tl^^^t  deception    is  practised  by  doing 

^IpbrkST"  ^^'  ^^  ™y  opinion,  if  a  person  were  to  say  :  "Well,  I  am  not  a 
telling'-  ^®*'  fortune-teller;  I  cannot  tell  fortunes;  what  I  am  about  to 
Praetiee—  tell  you  by  means  I  am  about  to  take  must  not  deceive  in 
^*9n«  to  any  way,  but  now  I  will  pretend  to  tell  your  fortune  or 
Ccnvietimi  ^  ^^^^  profess  to  tell  your  fortune ;  I  will  make  use  of 
nletUoBto  the  ordinary  means  which  people  take  to  do  it''  —  then 
intents  I  think  no  offence  would  be  committed^  because  in  such 
K^fr^'oft  » CA8©  as  that  it  would  be  sufficient,  if  that  person  were 
«.4.  indicted  for  that  otience,  to  prove  that  there  was  no  intention  to 
deceive  at  all,  but  that  the  whole  thing  was  done  in  fun  and  done 
to  amuse  the  people  at  a  concert^  or  in  a  drawing-room,  or 
simply  as  an  amusement,  without  intent  to  deceive  at  all.  I 
think  that  the  words  are  wide  enough  to  cover  a  real  intent  to 
deceive^  and  that  they  do^  as  Gleasby,  B.  says,  import  that 
deception  is  practised,  and  so  if  you  prove  that  deception  was 
practised^  or  that  deception  was  intended,  it  is  not  necessary 
to  aver  anything  more  than  what  was  averred  in  this  case, 
namely,  to  pretend  to  tell  fortunes.  I  come  to  that  conclusion 
not  only  because  I  read  what  Cleasby^  B.  says — and  I  do  not 
trouble  to  inquire  whether  it  was  obiter  dictum  or  was  not — bat 
because  in  my  opinion  it  is  perfectly  good  sense  and  perfectly 
good  law.  I  do  not  say  that  I  come  to  this  conclusion  because 
I  feel  bound  to  come  to  it  because  the  decision  is  binding  upon 
me,  but  I  come  to  the  conclusion  because  I  agree  with  what 
was  said  whether  it  is  binding  on  me  or  not.  I  am  further 
confirmed  in  this  opinion  by  looking  at  the  words  which  come 
after  the  words,  "  Every  person  pretending  or  professing  to  tell 
fortunes,"  namely,  "  or  using  any  subtle  craft,  means,  or  device 
by  palmistry  or  otherwise  to  deceive  and  impose  on :  any  of  His 
Majesty's  subjects."  I  ask  myself  if  it  is  not  necessary  to  put 
the  words  to  "deceive  and  impose  on  "  after  "  to  tell  fortunes" 
because  to  pretend  to  tell  fortunes  imports  deceiving  and 
imposing  on,  why  is  it  necessary  to  put  them  after  the  subse- 
quent words.  It  seems  to  me  it  was  necessary  to  put  them. 
You  could  not  give  any  effect  to  the  subsequent  words  unless 
they  had  been  put  there.  Take  the  case  of  a  person  being 
charged  with  using  some  subtle  craft,  means,  or  device  by 
palmistry  or  otherwise  and  the  proof  that  it  was  not  palmistiy. 
In  my  opinion  the  putting  of  the  words  ^  or  otherwise  to  deceive 
and  impose  on  "  is  made  necessary  because  the  word  ''  other- 
wise "  might  include  the  using  of  perfectly  innocent  means  or  a 
perfectly  innocent  device.  If  yon  have  got  a  person  who  is 
using  a  perfectly  innocent  means  or  device,  that  will  not  come 
within  the  statute.     If  it  were  a  subtle  craft,  means,. or  device, 
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aad  were  not  palmistry^  it  woald  come  within  the  statute  nnless        Kim. 
yoa  qualified  it  by  saying  it  is  not  enough  that  it  should  be    u,«^g_-- 
sabtle  craft  and  not  palmistry^  but  it  must  be  some  other  subtle  ^no  ahothbr  ; 
eraffi  and  must  be  done  to  deceive  and  impose  on  Her  Majesty's     Eas  parte 
sabjectd.    The    neoessity   for   that    is,    because    you   have  not       JomM. 

Jaalified    those    words,    ^'  using   any   subtle   craft,   means,    or        x899. 
B?ioe/'  by  any  such  words  as  "  pretending,''  which  imports  in 

itoelf  the  doing  of  that  which  you  cannot  really  do.     Therefore  I   ^^^T^JJ?^"" 
Uiink  that  this  information  was  perfectly  good  as  it  stood,  and      uiUng— 
khafc  it  did  not  need  the  averment  which  it  is  complained    is     Practice-- 
absent,  and  that  therefore  the  conviction  must  stand.     Further,     J^*^  '® 
I  think  that  if  it  were  necessary  to  amend  we  could  do  so,  though    convieUan 
I  do  not  think  it  necessary  to  make  any  amendment.  silent  aa  to 

Channxll,  J.— I  am  of  the  same  opinion.  I  think  that,  in  wteni— 
order  that  there  may  be  a  conviction  under  this  statute  in  /^'*4*^^ 
respect  ol  fortune-telling,  ft  is  necessary  that  the  thing  should  H,  ' 
be  done  in  order  to  deceive.  I  think  that  that  is  so,  not 
because  the  words  ''in  order  to  deceive  "  and  so  on  in  the  latter 
part  of  the  sentence  apply  to  the  first  part,  but  I  think  it  is  so 
becaose  that  meaning  is  imported  and  is  included  in  the  words 
*'  pretending  or  professing."  I  think  that  pretending  or  pro- 
feaaing  bears  the  meaning  of  representing,  intending  that  the 
representafcion  should  be  believed,  and  that  if  it  is  not  a  repre- 
sentation of  that  character  it  is  not  a  pretending  and  is  not  a 
professing  within  the  meaning  of  the  words  here  used.  As  I 
We  said  in  the  course  of  the  argument,  I  think  persons  who 
ure  acting  do  not ''  pretend."  It  is  a  serious  offence,  I  believe, 
to  pretend  to  be  a  policeman,  but  I  do  not  think  when  a  man 
scid  the  part  of  a  policeman  in  a  pantomime  he  pretends  to  be  a 
policeman.  I  thmk  the  use  of  the  words  ''to  deceive  and 
impose  on  "  after  the'  words  pretending  or  professing  to  tell 
fortones'^  would  have  been  redundant,  and  therefore  I  think 
the  offence  is  sufficiently  set  out  in  this  conviction.  I  agree 
with  what  my  brother  has  said  as  to  the  amendment,  and  the 
inclination  of  my  present  opinion  is  that  the  conviction  might  be 
amended  if  necessary,  but  I  am  not  prepared  to  decide  it.  There 
is  a  little  difficulty  about  amending  the  description  of  an  offence, 
bat  if  grammatically  the  words  "  to  deceive  "  at  the  end  of  the 
sentence  apply  to  the  former  part  of  the  sentence,  I  think  that 
it  might  be  amended,  because  intent  to  deceive  is  already  con- 
ned in  the  other  expression  "  pretending,"  and  therefore  the 
amendment  would  be  a  mere  matter  of  form.  The  point  has 
been  considerrd  bj  the  magistrates.  If  not  considered  by  the 
magistrates  it  would  not  be  amended.  That  is  my  view  of  it, 
bat  I  would  prefer  to  put  my  decision  on  the  other  point. 

Rule  discharged  with  costs. 

Solicitors  for  the  applicant,  Jaquss  and  Oo.,  for  Dodson  and 
Cff.,  Stainland. 

Solicitors  for  the  justices,  Aiistm  and  Aiistin,  for  T,  Hudson, 
Kancfaester. 
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QUEEN'S  BENCH  DIVISION. 

April  18  and  May  6,  1899. 

(Before  Darling  and  Channels  JJ.) 

Moss  (app.)  V.  Handcock  (reap.),  (a) 

Larceny — Five-pound  piece — Current  coin — Changed  for  five 
sovereigns — Order  for  restitution — Larceny  Act^  1861  (24  Sf  26 
VicL  c.  96),  s.  100. 

A  hi.  gold  piece,  which  had  never  been  in  circulation,  was  stolen 
from  ff.  and  changed  with  M.  for  five  sovereigns.  Such  coin 
was  declared  current  coin  by  Royal  proclamation. 

Upon  the  conviction  of  the  thief,  the  justices  ordered  restitution  of 
the  coin  to  H. 

Held,  that  they  were  right. 

/^ASE  stated. 

UpoD  the  hearing  of  an  information  against  one  Neale,  charged 
with  the  larceny  of  a  51.  piece  the  property  of  the  respondent, 
upon  conviction  the  justices  ordered  the  appellant  to  make 
restitution  of  the  coin  to  the  respondent. 

The  following  facts  were  proved  or  admitted : — 

The  prisoner  was  a  butler  in  the  service  of  the  respondent  at 
his  residence  at  Hove,  and  had  been  in  such  service  for  aboat  a 
month  before  the  felony  complained  of. 

The  51.  gold  piece  produced  was  presented  to  the  respondoDt 
by  the  committee  of  the  Goldsmiths'  Company  in  the  Jabilee 
year  1887,  and  the  same  bears  the  date  of  that  year. 

The  gold  piece  had  been  always  kept  by  the  respondent  in  a 
case  in  a  cabmet  in  his  drawing-room  at  his  residence^  and  the 
same  had  never  been  in  circulution,  and  it  was  sold  with  other 
property  by  the  prisoner  on  or  before  the  20th  day  of  November, 
1898. 

The  appellant  is  a  dealer  in  new  and  second-hand  clothes, 
jewellery,  and  other  articles,  and  the  prisoner  changed  the  gold 
piece  with  the  appellant's  son  at  the  appellant's  shop  in  West- 
street,  Brighton,  for  five  sovereigns. 

The  appellant's  son  stated  in  evidence  that  he  made  no 
inquiries  of  the  prisoner  respecting  the  said  52.  piece,  bat  that  ha 
knew  that  the  prisoner  was  an  indoor  servant  and  had  known 
him  some  little  time  as  a  customer,  but  he  refused  to  say  whether 
he  had  known  him  for  a  week,  or  a  year,  or  for  any  other  definite 
time. 

(«)  Reported  by  W.  dm  B.  Hbrsrbt,  Esq.,  Bmrrifter-at-Law. 
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The  appellant  contended  that  the  51.  gold  piece  was  current        Mom 
coin  of  the  realm,  and  that  the  same  was  received  by  his  son,    hanmock. 

who  gave  five  soyereig^  for  it  without  any  knowledge  that  it         

had  been    stolen ;    and    that,   therefore,   he   was    entitled   to        1899. 
retsin  it.  l^T^ 

The  JQstices  were  of  opinion  that  under  sect.  100  of  the  orc^^r 
Larceny  Act,  1861  (24  &  25  Vict.  c.  96)  and  sect.  27  (3)  of  the  rettUutum- 
gommary  Jorisdiction  Act,  1879  (42  &  43  Vict.  c.  49)  they  ^"^^"^ 
ought  to  order  restitution  to  the  respondent  of  the  5Z.  piece,  as  24i2SVieL 
ihey  found  as  a  fact  that  the  same  was  the  respondent's  pro-  e.  96, «.  lOO. 
perty,  and  it  had  been  stolen  and  parted  with  as  before  men- 
tioned. 

The  appellant  appealed. 

Firminger  {E.  Bowen  Rowlands  with  him)  for  the  appellant. — 
The  justices  were  wrong  in  ordering  restitution.  This  was  a 
current  coin  having  been  made  so  by  proclamation,  and  cannot 
therefore  be  ordered  to  be  restored  having  once  got  into  circula- 
tion. He  referred  to  the  Larceny  Act,  1861  (24  &  25  Vict, 
c.  96),  8.  100;  Holiday  v.  Hicks  (Cro.  £liz.  638,  661);  Mtiler 
T.  Race  (1  Sm.  L.  G.  447,  10th  edit.).  This  coin  cannot  be  ear- 
marked so  that  it  can  be  identified.  It  is  the  same  as  if  a 
Borereign  had  been  changed,  and  the  thief  on  apprehension  had 
only  that  silver  upon  him.  In  such  a  case  the  silver  could  not 
be  ordered  to  be  restored. 

BooDoll  for  the  respondent. — ^The  question  that  arises  here  is 
SB  to  the  effect  of  the  statute.  Sect.  100  of  the  Larceny  Act, 
1861,  alters  the  common  law,  and  by  the  definition  of  ''  pro- 
perty^' in  the  same  statute,  money,  on  identification,  can  be 
ordered  to  be  returned.  Beg  v.  Horan  (6  Ir.  Rep.  C.  L.  293) 
shows  that  a  judge  can  order  restitution  of  money.  He  referred 
to  SeaUergood  v.  Sylvester  (15  L.  T.  Rep.  O.  S.  227 ;  15  Q.  B. 
M6).  All  the  cases  on  the  point  were  discussed  in  Bentley  v. 
VihunU  (57  L.  T.  Rep.  854;  12  App.  Cas.  471)  in  the  House  of 
Lords,  and  it  was  there  held  that  upon  the  conviction  of  the 
thief  by  sect.  100  of  the  Larceny  Act,  1861,  the  property  in 
goods  obtained  by  fraud  revests  in  the  original  owner  on  con- 
liotioD.  He  also  referred  to  Taylor  v.  Plumer  (3  M.  &  S.  562) ; 
fi»  V.  Stanford  (4  C.  &  P.  431). 

Firminger  in  reply. 

Dabuhg,  J. — ^This  was  a  special  case  stated  by  justices,  and 
the  following  facts  were  stated  as  proved  or  agreed.  The 
prisoner,  a  butler  in  the  service  of  the  respondent,  was  convicted 
of  ha?ing  stolen  from  his  master  a  52.  gold  piece,  presented  by 
the  Gddsmiths'  Company  to  the  respondent  in  the  Jubilee  year, 
1887,  the  year  of  its  date.  The  gold  piece  had  been  kept  in  a 
cabinet  until  November,  1898^  when  it  was  stolen  by  the  prisoner, 
ttd  had  never  been  in  circulation.  The  appellant  is  a  dealer  in 
nov  and  secondhand  clothes,  jewellery,  and  other  articles,  and 
the  pnaoner  changed  the  gold  piece  with  the  appellant's  son  in 
^  sppellanf  s  shop  for  five  sovereigns.     Upon  the  prisoner's 
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M0B8       oonviction  .tbe  jastioes  foand  that  the  61.  gold  piece  stolen  by  tlie 

Handoook    P'^®^^®''  ^^^*8  ^l*®  respondent's  property,  and  they  made  an  order 

for  its  restitution  to  tbe  respondlent,  acting  under  the  Larceny 

1899.       Act,  1861  (24  A  25  Vict.  c.  96),  s.  100,  and  the  Summary  Juris- 
j^~_    diction  Act,  1879  (42  &  43  Vict',  c.  49),  s.  27  (8).    It  was 
Order  far    admitted  during  the  argument  that  the  gold  pieces  of  the  issue 
retUhAtionr-'  to  which  this  one  belonged  are,  by  Royal  proclamation,  consti- 
Otoren*  coin  tuted  Current  coin  of  the  realm ;  and  for  the  appellant  it  was 
24  ^'^viet,  contended  that  the  order  for  restitution  was  therefore  wrong. 
e.96,ff.  100.  By  sect.  100  of  the  Larceny  Act,  1861,  it  is  provided  that,  on 
the  prosecution  to  conviction  of  a  thief,  the  Court  may  order  the 
restitution  of  the  things  stolen  to  the  prosecutor,  and,  among 
other  stolen  things,  may  order  the  restitution  of  money.     It  was 
contended  before  us  in  this  case  that  although,  even  after  they 
had  been  sold  by  the  thief  in  market  overt  and  so  the  property 
in  them  had  passed,  stolen  goods  might  still,  by  virtue  of  an 
order  under  this  statute,  be  revested  in  the  owner  from  whom 
they  had  been  stolen,  yet  no  such  restitution  could  be  ordered  of 
money,  unless   it  were   money   in  a   bag  or  otherwise  "ear- 
marked,^' as  it  was  said.     For  this  proposition  decisions  given  in 
actions  for  trover  and  conversion  of  money  were  cited,  such  as 
Holiday  v.  Hides  (Cro.  Bliz.,  638,  661).     But  sect.  100  of  the 
statute  distinctly  applies  to  '^  money  '^ ;  and  long  before  this  it 
was  stated  in  Hale's  Pleas  of  the  Crown,  542  :  *'  So  if  money  be 
stolen,  and  the  thief  taken,  and  the  money  seissed,  he  (that  is,  the 
true  owner)  shall  have  restitution  of  the  money.''     Reliance  was 
also  placed  on  the  case  of  Miller  y.  Race  (1  Sm.  L.  C,  1 0th  edit, 
447),  which  was  an  action  of  trover  upon  a  bank-note,  in  which 
case  it  was  held  that  tbe  property  in  such  a  note  passes  like  cash 
by  delivery.     And    Lord   Mansfield   there   said :    "  Now  they 
(bank-notes)  are  not  goods,  nor  securities,  nor  documents  for 
debts,  nor  are  so  esteemed,  bat  are  treated  as  money,  as  cash,  in 
the  ordinary  course  and  transaction  of  business,  by  the  general 
consent  of  mankind,  which  gives  them  the  credit  and  currency  of 
money  to  all  intents  and  purposes.     They  are  as  much  money  as 
guineas  themselves  are,  or  any  other  current  coin  that  is  used  in 
common  payments  as  money  or  cash."     Further  on  in  his  judg- 
ment Lord  Mansfield  said,  referring  to  some  expression  attributed 
to  Holt,  C. J.,  in  Ford  v.  Hopkins :  *'  'Tis  pity  that  reporters 
sometimes  catch  at  quaint  expressions  that  may  happen  to  be 
dropped  at  the  Bar  or  Bench,  and  mistake  their  meaning.    It 
has  been  quaintly  said  that  '  the  reason  why  money  cannot  be 
followed  is  because  it  has  no  ear-mark';  but  this  is  not  true. 
The  true  reason  is  upon  account  of  the  currency  of  it ;  it  cannot 
be  recovered  after  it  has  passed  in  currency.^    So,  in  case  of 
money  stolen,  .the  true  owner  cannot  recover  it  after  it  has.  been 
paid  away  fairly  and  honestly  upon  a  valuable  and  bond  fide  con* 
sideration ;  but  before  money  has  passed  in  currency,  an  action 
may  be  bi*ought  for  the  money  itself."     Now  here  it  is  plain  that 
the  mere  &ct  that  the  stolen  gold  piece  was  money  would  not 
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reader  it  unfit  for  the  applioation  to  it  of  an  order  for  restitation.        Mow 
The  tme  qaestion  seems  to  me  to  be  whether  by  the  manner    ^^  ^on* 

of  dealing  with  it   which    the    thief  adopted    the   gold  piece 

passed    into    currency.     The  exchanging   of  a  coin   for  other        1899. 

coins    is    not    conclusive    proof     that     the     exchanging    was        

that    of    dealing    with    current    coin    on    both    sides.     Many     oJd9r%r 
coins,    which   yet    have    not    been    formally   withdrawn   from  rMHtuiion— 
currency,   have  a  price  far   beyond   their  denominated  value,  Cwrrentcoin 
by  reason  of  their  antiquity  or  rarity  or  for  their  beauty   of  ^i^^^yi^ 
design  or  execution  (though  this  last  is  perhaps  merely  to  say  c.  96, «.  100. 
sgain  by  reason  of  the  coins  being  struck  in  another  age  and  mint 
than  ours).     Money  as  currency,  and  not  as  medals,  seems  to  me 
to  have  been  well  defined  by  Mr.  Walker  in  Money,  Trade,  and 
Industry   as   ''that  which   passes    freely   from    hand   to   hand 
throughout  the  community  in  final  discharge  of  debts  and  full 
payment    for     commodities,    being    accepted    equally    without 
reference  to  the  character  or  credit  of  the  person  who  offers  it, 
and  without  the  intention   of  the   person   who  receives  it  to 
consume  it  or  apply  it  to  any  other  use  than  in  turn  to  tender 
it  to  others  in  discharge  of  debts  or  payment  for  commodities.'^ 
Bearing  in  mind  all  the  foregoing  considerations,  and  applying 
them  to  the  facts  stated  for  us  by  the  magistrates  I  ask  myself 
was  this  gold  piece  passed  in  its  character  as  coin  of  currency  or 
was  it  rather  the  subiect  of  a  sale  as  an  article  of  vertu  ?    We 
are  permitted  to  draw  inferences  from  the  facts  stated  to  us ; 
and  besides  it  was  stated  in  the  course  of  the  argument  that  this 
piece  was  of  a  somewhat  greater  value  than  that  of  its  denomi- 
nation, and   so  was  worth  more  than  the  five  pieces  given  in 
exchange  for  it,  though  each  of  those  was  of  a  fifth  of  the  nominal 
value  of  this  gold  piece.   Upon  the  facts  stated  I  come  to  the  con- 
clusion that  this  gold  piece  never  passed  in  currency,  though  it 
was  the  subject  of  a  sale,  as  a  medal  might  have  been  to  a  dealer 
in  old  or  curious  things;  and  that,  therefore,  the  magistrates 
acted  within  their  powers  in  making  an  order  for  its  restitution. 

Chakniu<,  J. — In  this  case  stated  by  magistrates  the  appellant 
appeals  against  an  order  made  under  sect.  100  of  the  Larceny 
Act  ordering  him  to  restore  to  the  prosecutor  a  52.  gold  piece 
stolen  from  him  by  a  thief  who  had  been  convicted.  The 
magistrates  suggest  a  doubt  whether  they  have  power  to  state 
a  case,  but  I  think  that  there  is  no  foundation  for  this  doubt. 
They  next  suggest  that  the  whole  matter  is  one  of  fact.  They 
leave  us,  however,  in  some  doubt  what  they  mean  to  find.  In 
one  view  it  is  a  question  of  fact,  in  another  one  of  law.  They 
state  certain  facts^  but  they  do  not  state  the  inferences  they 
draw  from  them.  That  being  so,  we  have  power  to  draw  any 
inference  the  magistrates  might  have  done.  [His  Lordship  here 
referred  to  the  tscts  in  the  case  and  continued :]  I  think  that 
the  proper  inference  to  be  drawn  from  these  facts  is  that  the 
thief  did  not  pass  the^  coin  as  current  money,  but  sold  it  for  52. 
It  is  true  that  by  royal  proclamation,  issued  under  the  Acts  of 
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Mots       Parliament  relating  to  the  coinage,  this  piece  is  made  current 

Hamsoook     ^^   ^^  ^^   realm   and   might   have  been   nsed   in   payment 

'    of   a    debt    or    otherwise    as    money,    but   though    it    might 

1899.       be   so  nsed    it    might    also   be    dealt  with  as   if    it    were  a 
__    medal     or    ancient    coin,     or    other    curiosity.       I    think  it 
Or^^for    ^^     ofiEered     to     appellant's      son    because     he     dealt     in 
reMtiiationr—  curiosities  and  was  taken  by  him  as  such.     It  is  also  doubtful 
Cwrrenieain  whether  the  magistrates  mean  to  find  the  transaction  bond  fide, 
zi^ibVi^,  Without  meaning  to  suggest  that  the  appellant's  son  could  be 
c.  96, «.  100.  found   guilty  of  receiving  the  coin,  knowing  it  to  have  been 
stolen,  I  still  think  that  the  circumstances  were  such  that  the 
magistrates  might  well  find  that  it  was  not  taken  bona  fide,  so 
that  if  it  had  been  a  bill  of  exchange  or  other  negotiable  instru- 
ment, no  better  title  would  have  been  taken  than  the  thief  had. 
If  that  was   the  view  taken  by   the  magistrates,  they  would 
have    been   right    in    considering   the   question    one    of   fact^ 
and  if  that  was  not  their  view  many  of  the  facts  stated  in  the 
case  would  be  immaterial.     Under  these  circumstances  we  ouffht 
to  draw  the  inference  ourselves,  and  upon  that  inference  I  think 
that  the  order  of  the  magistrates  was  a  good  one.    If  the  coin 
had  been  dealt  with  and  transferred  as  current  coin  of  the  realm^ 
as,  for  instance,  for  goods  purchased  or  in  satisfaction  of  a  debt, 
or  bond  fide   changed   as    money    for    money   of  a  different 
denomination,  I  think  a  question  of  law  of  great  difficulty  would 
arise.      If  that  were  the  case  no  doubt  the  property  would  have 
passed  to  the  appellant,  but  the  operation  of  the  statute  is  to 
revest  in  the  prosecutor,  on  conviction  of  the  thief,  the  property 
in  the  thing  stolen,  notwithstanding  that  the  property  in  it  has 
passed  effectively  to  a  transferee  as  by  sale  in  market  overt: 
{Horwood  V.  Smith,  2  T.  B.  750;  Scattergood  v.  Sylvester,  15 
L.  T.  Hep.  0.  S.   227;  15  Q.  B.   506).    The  history  of  the 
matter  is  to  be  found  in  2  Hawkins's  Pleas  of  the  Crown,  p.  241. 
The  mere  fact  of  the  property  in  the  coin  having  passed  woald 
not  therefore  prevent  the  statute  operating,  and  it  is  curious 
that  in  all  the  statutes,  beginning  with  that  of  21  Hen.  8,  o.  11) 
money  stolen  is  placed  on  the  same  footing  as  chattels  stolen. 
Unless,  therefore,  there  is  something  exceptional  in  the  way  in 
which  property  in  money  passes,  it  would  appear  that,  in  all 
cases  where  by  some  accident  the  particular  coin  or  coins  stolen 
could  be  identified  at  the  date  of  the  conviction,  the  person  then 
owning  them  would  lose  his  property  though  the  money  bad 
been   taken  bond  fide.     But  we  have  to   consider  the  proviso 
which  was  in  the  statute  of  Geo.  4  as  well  as  in  the  present 
statute,  protecting  persons  who  had  bond  fide  taken  a  negotiable 
instrument.      Now,  all  the  considerations    which   could  have 
induced  the  Legislature  to  protect  holders  of  stolen  negotiable 
instruments  would  equally  apply  to  stolen  money  taken  bomfidi* 
In  fact,  it  is  just  because  bills  of  exchange,  &c.,  are  likecunency 
that  they  are  negotiable  :  {Miller  v.  Race,  ubi  8up.).    It  may  b^ 
that  the  Legislature  did  not  think  it  necessary  to  protect,  by 
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iDcladiBg  ibem  in  the  provisoj  persons  who  bad  bona  fide  taken        Moss 
stolen  money^  becanse  in  the  great  majority  of  cases  it  would  be    q^^^^I^ 

impossible^  in  fact^  to  identify  the  money^  so  that  only  in  rare        

cases  wonld  protection  be  wanted ;  bat  that  hardly  seems  satis-        1899. 
bctory.    It  seems  to  me  that  the  Legislature  must  ha^e  assumed  _^ 

that  persons  having  bona  fide  taken  stolen  money  did  not  come     o^^\r 
within  the  statute.      The  matter  is  very   doubtful^  but  on  the  rMiUution— 
whole  I  think  the  explanation  may  be  this  :  It  may  be  that  the  ^JT^.*  ^**^J^ 
true  meaning  of  the  saying  that  money  has  no  ear-mark  is  that  24  ^  Is^Fic^ 
whencarrent  coins  of  the  realm  have  passed  bona  fide  from  hand  to   c.  96, «.  100. 
hand  as  currency  and  as  money  they  are  considered,  for  all  pur- 
poses of  property  in  them,  not  to  be  capable  of  identification. 
They  have  become  merely  so  much  money  in  the  possession  of 
the  person  to  whom  they  have  passed.     If  it  is  a  sovereign,  then 
for  all  purposes  of  the  property  twenty  shilHngs  or  eight  half- 
crowns  are  the  legal  equivalent  of  the  sovereign.    If  the  payment 
to  the  man  has  been  made  in  error,  the  right  against  him  is,  as  a 
rale,  merely  to  recover  so  much  money,  and  not  the  identical 
coins.    A  man  cannot,  as  a  rule,  be  convicted  of  larceny  as  a 
baflee  of  money :  [Reg.  v.  Hasaell,  4  L.  T.  Rep.  561 ;  8  Cox 
C.  C.  491 ;  L.  a;  C.  58).     Of  course,  this  view  does  not  prevent 
a  servant  or  agent  being  liable  to  hand  over  identical   coins 
received  to  his  master.     The  point  only  arises  upon  the  passing 
of  the  coins  from  one  person  to  another  as  money.     The  doctrine 
that  money  has  no  ear-mark,  whatever  it  means,  is  undoubtedly 
a  doctrine  of  our  law.    Lord  Mansfield,  in  Miller  v.  Race,  criticised 
the  expression,  not  as  being  incorrect,  but  as  not  being  the  true 
reason  why  the  property  in  money  passed  on  transfer  indepen- 
dently of  the  title  of  the  transferror.     The  doctrine  is  discussed 
and  explained  both  in  Taylor  v.  Pliumer  (3  M.  &  S.  562)  and  in 
the  jodgments  of  Jessel,  M.R.  and  Thesiger,  L.J.  in  Be  HalleWs 
BilaU  (45  L.  T.  Rep.  421 ;  13  Ch.  Div.  696).     I  think  the  view 
which  I  have  expressed  as  to  money  on  its  being  dealt  with  and 
passed  as  money  bond  fide  being  treated  in  law  as  having  lost  its 
identity,  and  being  merely  so  much  money  in  the  hands  of  the 
person  who  took  it,  is  really  consistent  with  aU  the  cases,  if  not 
widi  all  the  dicta.    If  it  is  correct,  it  makes  the  100th  section  of 
the  Larceny  Act  1861  work  as  one  would  expect.   I  cannot  think 
that  if  a  thief  steals  a  sovereign,  and  buys  some  article  of  small 
^ne  with  it  in  a  shop  and  goes  away  with  the  article  and  the 
change,  and  then  by  reason  of  some  accidental  circumstance, 
inch  as  the  shopkeeper  happening  to  have  no  other  sovereign  in 
Us  till  at  the  time,  the  coin  can  be  identified,  that,  upon  convic- 
tion of  the  thief,  the  shopkeeper  loses  his  title  to  the  sovereign. 
I  incline  to  think  thait  the  100th  section  of  the  Larceny  Act,  so 
&r  as  money  is  concerned,  is  limited  to  cases  where  the  money 
itolen  or  the  proceeds  of  it  are  found  on  the  thief  or  in  the 
possession  of  some  one  taking  from  him  otherwise  than  by  the 
iBoney  passing  as  currency.     When  the  statute  of  Henry  VIII. 
was  passed,  its  most  important  effect  probably  was  the  same  as 
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M088        the  effect  of  an  appeal  and  writ  of  restitation  in  the  older  prooe- 
Handoock     ^°^®  ^®®®  ^  Hawkins's  Pleas  of  the  Crown,  p.  241),  viz.,  to  prevent 

'    forfeitare  to  the  Crown  or  to  any  lord  having  right  to  waifs  or 

1899.        estrays  or  goods  of  felons  ;  but  all  that  is  now  obsolete.     I  have 
,  __    thonght  it  right  to  discuss  the  questions   of  law   which  were 

Order}or     ^.rgued  before  us,  but,  as  I  have  already  said,  the  points  do  not 
restitution—  arise  upon  the  inference  which  I  think  it  right  to  draw  from  the 
Current  coin  f^cts  Stated.     I  think  that  the  appeal  must  be  dismissed. 
24^25Ftrf.  Appeal  dtsmtssed. 

e.  96, 8. 100.       Solicitor  for  the  appellant,  Harvey  Clifton,  for  T.  Phtmbridge, 
Brighton. 

Solicitors  for  the  respondent.  Verm  and  Woodcock,  for  T.  A. 
Ooodman,  Brighton. 


QUEEN'S  BENCH  DIVISION. 

Thursday,  April  13,  1899. 

(Before  Darling  and  Channbll,  JJ.) 

Beown  (app.)  V.  Patch  (resp.)  (a) 

Betting — Place  used  for  betting — Structure  on  racecourse — Board 
on  structure  vnth  name  painted  thereon — Vser  ofa**  place  "  for 
purpose  of  betting — Betting  Act,  1853  (16  A  17  Vict,  c.  119), 
ss.  1,  3. 

The  respondent,  who  was  a  professional  betting  man,  with  his  clerk 
entered  certain  inclosed  grounds  where  Iwrse  and  other  races 
were  being  held,  and  on  the  ground  they  erected  a  struciwre  of 
bamhoo  cane  with  four  legs.  The  structure  was  ahout  6/2.  high, 
and  on  the  top  there  was  a  board  on  which  was  painted  the 
respondent's  name,  and  below  the  board  was  a  screen  with  his 
name  thereon.  The  respondent  pUiced  a  wooden  box  close  to  the 
structure,  and  from  time  to  time  he  stood  on  the  box  a/nd  shouted 
tlie  odds  on  the  different  horses,  and  invited  all  present  to  hd 
with  him,  and  persons  did  there  bet  with  him,  and  those  who 
had  backed  winving  horses  returned  to  this  structure  and  the 
respondent  there  paid  the  bets.  The  structure  remained  in  the 
same  position  during  the  whole  time ;  there  was  nothing  sur- 
rounding the  structure,  and  the  respondent  had  tw  right  of  user 
of  any  portion  of  the  ground,  nor  had  he  paid  for  admission 
thereto, 

(a)  Reported  by  W.  W.  Ob«,  Esq ,  BarriBter*at-Law. 
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Held,  that  there  was  a  sufflcient  localisation  of  the  husiness  of  Bbown 

heiUfng  at  this  struotv/re  to  constitute  it  a  "  place  "  within  the  p  ^• 

fMoning  of  the  Betting  Act  1 858,  and  that  the  respondent  ought       ' 

to  have  been  convicted  of  using  a  '^ place"  for  the  purpose  of       1809 
betting  with  persons  resorting  thereto.  "; 

.       ,  gaming — 

/  ^ASE  stated  by  jastices  of  the  peace  for  the  Blandford  petty  Place  used  for 
^    sessional  division  of  the  county  of  Dorset.  betfinp— 

At  a  petty  sessions  held  at  Blandford  on  the  16th  day  of  ^J^^Z^ 
October,  1897,  the  respondent  Patch  was  summoned  od  the  com-   Betting  Act, 
plaint  of  the  appellant,  an  inspector  of  police  of  the  county  of  1858— 164-17 
Dorset,  for  that  he,  the  respondent,  on  the  8th  day  of  September,    ^^'  ?'  i^^' 
1897,  at  the  parish  of  P^ham,  being  then  a  person  using  a      "' ''  '• 
certain  place,  namely,  a  particular  part  of  the  indosure  known  as 
the  "  Larmer  Pree  Grounds,*'  unlawfully  did  use  the  said  place  for 
the  purpose  of  betting  with  persons  resorting  thereto  upon  certain 
horse  and  other  races. 

The  following  facts  were  proved  : — 

In  the  parish  of  Pamham  are  situated  certain  inclosed  grounds 
known  as  the  Larmer  Pree  Grounds.  Once  a  year  a  meeting  for 
hone  and  other  races  is  held  in  these  gk*ounds  by  permission  of 
the  owner.  On  the  8th  day  of  September,  1897,  a  race  meeting 
was  held  in  these  grounds  at  which  several  thousands  of  persons 
were  present,  among  them  being  some  six  bookmakers  or  profes- 
sional betting  men  with  their  clerks.  All  these  persons,  includ- 
ing the  bookmakers  and  their  clerks,  were  admitted  without  pay- 
ment to  all  parts  of  the  grounds. 

The  respondent  is  a  bookmaker,  and  he  entered  the  Larmer 
Free  Grounds  with  his  clerk  about  12.30  p.m.  on  the  8th  day  of 
September  1897.  The  two  men  erected  on  the  ground  a  struc- 
ture of  which  the  following  is  a  description :  It  was  made  of 
bamboo  cane,  with  four  legs  or  supports,  two  in  front  and  two  at 
the  back,  fastened  together  in  front.  It  was  five  or  six  feet  high 
from  the  ground  to  the  top.  On  the  top  of  this  structure  there 
was  a  board  on  which  was  painted  in  gilt  letters  the  words  "  Bob 
Patch,  London.  All  in  run  or  not;  pay  first  past  the  post.^' 
Below  the  board  was  a  canvas  screen  or  banner  some  distance  off 
the  ground  and  the  words  ''Bob  Patch,  London,*'  were  on  the 
canvas.  The  respondent  placed  a  wooden  box  or  stool  close  to 
the  right-hand  side  of  the  structure. 

From  time  to  time  during  the  day  the  respondent  stood  on  the 
hox  or  stool  and  shouted  the  odds  against  the  different  horses  or 
bicyclists  mnning  in  the  different  races  and  invited  all  persons 
present  to  bet  with  him,  and  from  time  to  time  wrote  on  the 
board  the  odds  offered  against  the  different  horses  and  bicyclists. 
When  a  bet  was  made  the  backer  paid  the  amount  to  the  respon- 
dent, and  the  respondent  or  his  clerk,  who  stood  by  him  on  the 
groDud,  wrote  down  the  bet  in  a  book  and  handed  the  backer  a 
ticket  bearing  the  respondent's  name  and  a  number.  When  a 
Eace  was  over,  the  several  persons  who  had  backed  the  winner 
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Bboivn       returned  to  the  respondent  at  the'  stracture^  and  the  respondent 

Patch        ^^^^  P^^^  ^^  ^^^^  ^^^^  person  the  amount  dne  to  him. 

'  During  the  whole  time  the  racing  continued  the  respondent's 

1899.       structure  remained  in  the  position  and  on  the  particolar  part  of 

"7.         ,  the  grounds  in  which  it  was  first  placed.     There  was  nothing 

gaming^     surrounding  the  structure,  whether  for  the  purpose  of  excluding 

Place  used  for  the  public  or  for  any  other  purpose,  and  the  respondent  had  no 

betting—     exclusive  right  of  user  of  any  portion  of  the  grounds. 
racwwiil^       A  notice  was  served  on  the  respondent  by  a  police  constable 
Betiitig  Act,   intimating  that  illegal  betting  would  not  be  permitted,  but  the 
1853— 164*17  respondent  continued  betting  until  the  end  of  the  races. 

M.  1  3^^'  ^^  various  parts  of  the  grounds  there  were  some  six  other 
bookmakers  who  erected  structures  and  stood  on  boxes  or  Btools 
like  the  respondent's^  and  who  conducted  a  betting  business  in 
the  same  manner  as  the  respondent. 

The  cases  of  Galloway  v.  Maries  (45  L.  T.  Rep.  763 ;  8  Q.  B. 
Div.  275),  Eawhe  v.  Dunn  (76  L.  T.  Rep.  355  ;  (1897)  1  Q.  B. 
579),  and  Powell  v.  Kenvpton  Park  Ra/secourse  Company  Limited 
(77  L.  T.  Rep.  2 ;  (1897)  2  Q.  B.  242)  were  brought  to  the 
attention  of  the  justices,  and,  having  regard  to  the  expression 
of  opinion  of  the  majority  of  the  judges  in  the  Court  of  Appeal 
in  Powell  v.  Kempton  Park  Ra^cecouree  Company  Limited  {ubi 
sup.),  the  justices  considered  that  the  cases  of  Oalloway  v. 
Maries  {uH  sup,)  and  Hawke  v.  Dunn  {ubi  sup.)  had  been 
wrongly  decided,  and  they  I'elt  that  they  should  be  gnided  by 
those  observations,  and  they  therefore  dismissed  the  complaint 
on  the  ground  that  the  user  by  the  respondent  of  a  portion  of 
the  Larmer  Free  Grounds  in  the  circumstances  aforesaid  for  the 
purpose  of  betting  was  not  a  user  of  a  ''  place  "  within  the 
meaning  of  the  Betting  Act  1853. 

The  question  of  law  arising  on  the  foregoing  statement  for  the 
opinion  of  the  Court  was  whether  the  justices  were  right  in 
dismissing  the  complaint  of  the  appellant. 

Clavell  Salter  for  the  appellant. — ^The  justices  were  wrong, 
and  they  ought  to  have  convicted  the  respondent.  The  Betting 
Act  1853  prohibits  the  keeping  of  a  betting  house,  and  the 
material  sections  here  are  sects.  1  and  3,  and  we  see  from  those 
sections  and  the  preamble  that  the  words  prohibiting  the  user 
of  any  place  for  purposes  of  betting  are  very  wide.  The  question 
is  whether  there  was  in  this  case  the  user  of  a  '^  place ''  for  the 
purposes  of  betting  with  persons  resorting  thereto  within  the 
meaning  of  the  Act.  It  is  necessary  in  each  case  to  look  at  the 
exact  facts,  as  it  is  clear  that  it  is  a  matter  of  degree  whether 
the  paraphernalia  used  in  any  given  case  do  or  do  not  constitute 
an  ofEence  within  the  meaning  of  the  section.  The  three  cases 
on  which  I  rely  are  8Iiaw  v.  Morley  (19  L.  T.  Rep.  15 ;  L.  Bep. 
3  Ex.  137),  Bows  v.  Fmwick  (30  L.  T.  Rep.  524;  L.  Bep.  9 
C.  P.  339 ;  Liddell  v.  Lofthouse  (74  L.  T.  Rep.  139 ;  (1896)  1 
Q.  B.  295).  These  three  cases  are  still  law,  and  are  recognised 
to  be  goud  law  by  the  decisions  of  the  Court  of  Appeal  and  the 
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Honae  of  Lords  in  Powell  v.  Kempton  Park  Racecourse  Company  Bkown 

LimUed  (77  L,  T.  Eep.  2 ;  (1897)   2  Q.  B.  242 ;  and  in  the  p/- 

House  of  Lords,  80  L.  T.  Rep.  538;  (1899)  A.  C.  143).     In  _ 

Bhavj  y.  Morley  [ubi  sup.)  a  temporary  wooden  strnctare  on  land  1899. 

adjoining  a  racecoarse  in  which  daring  the  races  the  business  ^  .^T         . 

of  betting  was  carried  on  was  held  to  be  an  "  office  '^  and  a  gaming— 

''place  "  within  the  meaning  of  the  statate^  and  it  was  held  that  Place  used  for 

the  appellant  was  riirhtly  convicted.     So  in  Bows  v.  Penwich  (uhi  „5f*^V*^"~ 

\  ^  V.  4.V  11      i.  X      J*  structure  on 

iup.),  where  the  appellant  was  on  a  raceconrse  standing  on  a  racecouree— 

stool  over  which  was  a  large  umbrella,  the  stock  of  which  was   Betting  Act, 

bstened  in  the  ground  with  a  spike,  and  was  calling  out  offering  ^^^^^A}^ 

to  make  bets,  it  was  held  that  he  was  using  a  ''  place  "  and  was     ^^'  ^j'  3   ' 

properly  conTicted.     Those  cases  are  clearly  law  having  regard 

U>  Powell  r.  Kempton  Park  Company  {uhisvp.).     The  present 

case  comes  well  within  Bows  v.  Fenwick  {ubi  8v>p.),  and  the  latter 

case  applies.     Possibly  Oalloway  v.  Maries  {uhi  sup,)  is  no  longer 

law,  having  regard  to  the  decision  of  the  Court  of  Appeal  in  the 

Kemmion   Park  case   {uhi  sup.).     There  the   betting   man  had 

memy  stood  on  a  small  wooden  box  not  attached  to  the  ground 

and  called  ont  offering  to  make  bets,  and  it  was  held  that  he  was 

using  a  ''  place.''     That  case  is  distinguishable  from  the  present. 

There  there  was  merely  the  standing  on  a  box  without  any  name 

put  up.     That  is  not  enough,  but  if  you  circumscribe  a  piece  of 

ground,  and  more  especially  if  you  put  up  your  name,  that  is 

enough.     The  mere  standing  on  a  box  is  different  in  principle 

from  a  case   where  there   are   all    the  indicia  of  carrying  on 

the  business.     The  distinction  is  not  so  much  in  the  size  of  the 

structure  as  in  the  presence  of  all  the  indicia  or  appliances  of 

carrying  on  the  trade,  including  the  putting  up  of  the  name,  as 

the  temptation  is  put  in  the  way  of  persons  to  come  to  that 

particular  place  and  bet,  and  that  was  the  mischief  aimed  at. 

Snow  J.  Hill  (52  L.  T.  Rep.  859 ;  14  Q.  B.  Div.  588)  helps  me 

as  showing  that  the  indicia  form  an  important  point  in  any  case, 

and  Liddell  v.  Lofthouse  {uhi  sup.)  is  strongly  in  my  favour  as 

showing  that  a  piece  of  ground  which  was  bounded  by  a  hoarding 

and  stays  was  a  ''place.''     In  the  Kempton  Park  case  {uhi  sup.) 

there  was  no  attempt  to  localise  the  place  ;  that  is  very  far  from 

hdng  the  case  here.     With  regard  to  the  decision  in  the  House 

of  Lords^  we  see  by  the  judgment  of  Lord  James  that  not  only 

are  Bhaw  v.  Morley  {uhi  «t*p.)  and  Bows  v.  Fenwick  {uhi  sup.)  not 

overmled,  but  they  are  distinctly  upheld,  and,  applying  what 

Lord  James  said  there  to  the  facts  of  the  present  case,  there  is 

here  a  definite  localisation  of  the  business  of  betting,  and  the 

respondent  onght  to  have  been  convicted. 

ottUfield  {H.  8.  Oautley  with  him)  for  the  respondent. — 
According  to  the  decision  in  Powell  v.  The  Kempton  Park  Race- 
course  Company  Limited  {ubi  sup.),  Galloway  v.  Maries  {uhi  sup.) 
may  be  taken  as  having  been  wrongly  decided,  so  that  in  that 
case  there  ought  not  to  have  been  a  conviction.  The  facts  in 
^hifl  case  are  exactly  the  facts  in  Oalloway  v.  Maries  {tihi  sup.), 
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Bbowtn      with  this  slight  exception^  that  in  this  case  there  was  a  board  on 
Patch.       ^^^^^^  ^^^  name  was  painted ;  bat  otherwise  there  were  jast  as 

many  indicia  or  invitations  to  the  public  to  bet  in  Oalloway  ▼. 

1899.        Maries  [ubi  sup,)  as  in  this  case.      In  both  cases  equally  pro- 
BeiiUiQ  nd  '^^^^^^^^  betting  men  were  carrying  on  their  business^  and  there- 
naming—     fo^^>  ^^6  ^^G^s  being  substantially  the  same,  the  law  applicable 
Place  used  for  ought  to  be  the  Same.      The  House  of  Lords  said  that  Galloway' 
beWtny—     y^  Maries  {vM  swp.)  was  wrongly  decided,  which  was  the  same  as 
rocecoiirM—  Saying  that  the  facts  there  did  not  constitute  a  "place/' and 
Betting  Act,  consequently  in  the  present  case  the  respondent  was  not  using 
^^^^^ifg^^  a  '^  place  *'  within  the  Act.      With  regard  to  the  other  cases^ 
*M.  1  3.  '   Bows  V.  Fenwick  (ubi  stip.)   is  a  case  of  an  entirely  different 
character.     The   mere   fact   of  a  person  putting  up  indicia  or 
indications  as  to  where  he  is  to  be  found  all  the  day  does  not 
constitute  a  "  place  "  :  (see  the  judgment  of  Lord  Esher,  M.R. 
in  the  Kempton  Park  case,  ubi  sup^.      The  mere  boai'd  or  the 
box  does  not  constitute  a  '^  place/^  but  I  do  not  contend  that 
there  must  be  something  in  the  nature  of  a  brick  wall  or  an 
inclosure  of  that  kind.      There  was  no  place  sufficiently  marked 
off  from  the  whole  inclosure  so  as  to  bring  it  within  the  Act. 
There   must    have    been    some   kind   of   inclosure,    something 
separating  this  spot  from  the  other  part ;  but  here  the  respon- 
dent had  no  place  set  apart  from  the  rest  of  the  inclosure.     To 
be  a  '^  place  '^  within  the  meaning  of  the  Act,  it  must  be  some- 
thing ejusdetn  generis  with  the  things  immediately  preceding, 
namely,  house,  room,  or  office,  but  I  do  not  contend  that  it  must 
be  bounded  by  walls  as  a  house  is  bounded.     The  mere  spot  of 
ground  is  not  enough,  and  cannot  be  the  nuisance  aimed  at, 
though  some  idea  of  space  is  necessary,  and  some  inclosure  is 
necessary  to  which  persons  are  invited  to  go  and  to  go  inside 
and   bet  with  the  persons  therein,  and  we  see  from  sects.  11 
and  12  of  the  Act  that  what  the  Legislature  were  contemplating 
was  some  kind  of  inclosure.      As  the  Lord  Chancellor  said  in 
the  Kempton  Park  case  {uhi  sup,),  the  Act  is  not  aimed  against 
bookmaking  or  betting,  but  is  aimed  against  betting  houses.     In 
Liddell  v.  Lofthouse  {vin  sup.)  there  was  an  inclosure  marked 
off,  which  distinguishes  that  case  from  the  present ;  and  Bows 
y.  Fenioick  [ubi  sup.),  even  if  it  be  right,  does  not  apply  here. 
The  justices  were  right  in  holding  that,  having  regard  to  the 
views  put  forward  in  the  Kempton  Park  case  [vbi  sup.),  they 
ought  not  to  convict  the  respondent. 

Clavell  Saltsr  was  not  called  upon  to  reply. 
Dablino,  J. — In  this  case  proceedings  were  taken  aguinst  the 
respondent  under  the  Betting  Act  1853,  and  he  was  charged 
under  the  section  of  that  Act  which  makes  it  unlawful  for  a 
person  to  keep  or  use  a  house,  office,  room,  or  other  place  for  the 
purpose  of  betting  with  persons  resorting  thereto.  [His  Lord- 
ship stated  the  facts,  and  proceeded  :]  Upon  these  facts  it  is 
argued  before  us,  as  it  was  argued  before  the  justices,  that  the 
act  of  betting  was  in  this  case  an  offence  prohibited  by  the  Aot 
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to  which  I  have  referred,  because  it  was  carried  out  by  a  person      Brown 
who  kept  this  place  and  used  it  for  the  purpose  of  betting  with       p.^n 

persons  who  might  resort  to  it.     It  is  said  that  the  justices  were        ' 

right  in  holding  that  this  was  not  a  place  within  the  Act  by        1899. 

reason  of  the  various  decisions  which  have  already  been  given   ^    '        , 

upon  this  section  of  the  statute.     But  quite  lately  there  has  been     gan^^ 

the  case  of  Powell  v.  Kempton  Park  Racecourse  Company  Limited  Place  uted  for 

(ubi  sup.),  decided  by  the  House  of  Lords^  and  in  that  case  all  «j'*'*V*^~ 

these  cases  which  have  been  referred  to  have  been  reviewed,  and  raeae(m'n^ 

certain  of  them  undoubtedly  emerged  from  that  test  as  perfectly  Betting  Act, 

good  law,  and  among  them  the  cases  of  Liddell  v.  Lofthouee  {ubi  1858—164- 17 

«ip.).  Bows  V.  Femoick  {ubi sup,),  and  Shaw  v.  Morley  {ubi sup.).       g^\  3.  ' 

In  considering  whether  this  can  oe  held  to  be  a  place  or  not,  I  should 

Kke  to  refer  to  the  words  of  Lord  James  in  what  he  said  in  his 

judgment  in  the  House  of  Lords.      He  said  this  :  ''  In  order  to 

bring  the  first  clause  into  operation,  something  must  exist  that 

can  at  least  constructively  be  regarded  as  a  common  gaming 

house/'     Then  he  said  further :  **  Speaking  in  general  terms, 

whilst  the  place  mentioned  in  the  Act  must  be  to  some  extent 

pu§dem  generis  with  house,  room,  or  office,  I  do  not  think  that 

it  need  possess  the  same  characteristics — ^for  instance,  it  need  not 

be  covered  in  or  roofed.      It  may  be,  to  some  extent,  an  open 

space.    But  certain  conditions  must  exist  in  order  to  bring  such 

space,  within  the  word  '  place.' ''      Then  he  goes  on  :  "  Directly 

a  definite  localisation  of  the  business  of  betting  is  effected,  be  it 

imder  a  tent  or  even  a  movable  umbrella,  it  may  be  well  held 

that  a  '  place '  exists  for  the  purposes  of  a  conviction  under  the 

Act.''     The  Lord  Chancellor  used  these  words  in  his  judgment 

in  the  same  case  :  ''  I  do  not  think,  therefore,  that  the  important 

Suestion  is,  what  is  a  'place.'  I  think  in  this  respect  with 
tigby,  L.J.  that  any  place  which  is  sufficiently  definite,  and  in 
which  a  betting  establishment  might  be  conducted,  would 
satisfy  the  words  of  the  statute.  But  I  think  not  only  that  this 
is  the  construction  of  the  words,  to  which,  of  course,  we  must 
apply  the  meaning  which  the  Legislature  has  intended,  if  we  can 
find  it  out,  but  I  think  it  is  reasonable  and  in  accordance  with 
good  sense  that  the  words  should  be  so  construed  and  so 
limited."  Lord  James  therefore  lays  it  down  that  there 
most  be  a  definite  localisation  of  the  business  of  betting, 
aod  the  Lord  Chancellor  says  that  what  is  necessary  is 
a  place  which,  is  sufficiently  definite  in  which  a  betting 
establishment  might  be  conducted,  and  they  say  that  that  would 
satisfy  the  words  of  the  statute.  I  am  not  goinc^  to  attempt. 
Mid  it  is  not  necessary  to  attempt,  to  give  a  definition  of  what  is 
or  what  is  not  a  place.  We  have  here  only  to  consider  whether 
we  can  say,  having  regard  to  the  judgments  to  which  I  have 
referred,  that  the  magistrate  should  have  drawn  the  inference 
from  the  facts  which  were  proved,  that  this  was  a  ^' place" 
within  the  meaning  of  the  Act  of  Parliament  in  the  sense  that  it 
was  sufficiently  definite   as    a   place   where   betting   could   be 
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Brown       oonducted,  or  as  a  place  where  there  was  a  definite  localisation 
P  TOR       ^^  ^^^  bnsiness  of  betting.      I  think  that  there  was  sufficient 

'       from  which  to  draw  that  inference.      I  think  it  is  sufficient  if^ 

1899.        as  in  this  case  the  man,   who  was  going  to  bet  admittedly  with 
~        ,   any  persons  who  might  come  there   and   bet  with  him,    had 
gamSig^    localised  his  bnsiness  of  betting  in  the  spot  which  he  selected  for 
Place  used  for  the  Carrying  on  of  his  business^  and  I  think  that  if  he  localised 
betting^     his  business  there  for  the  time  he  converted  that  spot  into  a 
ra^o^^  "place''  within  the    meaning  of  the  Betting  Act.      It  is  not 
Betting  Act,   necessary  that  it  should  have  a  roof  over  it,  or  that  it  should 
1853—16^17  have  exact  limits  and  fixed  boundaries.     What  the  respondent 
^M  1  3^^'   did  was  to  pat  up  a  structure  with  four  posts  with  his  name 
thereon  to  announce  that  there  he  would  carry  on  business,  what 
that  business  was,  and  to  announce  from  time  to  time  the  terms 
upon  which  he  was  prepared  to  bet  with  people  who  might  come 
to  him,   and   then  he  and    his  clerk  stood   there.      He   went 
further.     He  took  a  stool  or  box  and  put  it  close  to  the  advertise- 
ment which  he  fixed  up,  and  there  he  stood  and  there  he  carried 
on  his  business.      He  did  not  put  up  some  sign  and  walk  about 
with  it,  or  put  it  up  in  one  place  simply  referring  to  another  spot 
where  he  might  or  might  not  be  found,  or  simply  announcing  that 
he  was  present  on  the  racecourse.     He  put  this  structure  up,  and 
he  stood  close  to  it,  and  he  and  his  clerk  did  carry  on  the  busi- 
ness of  betting  immediately  under  this  sign  that  he  put  up.     In 
my  judgment  there  was  a  definite  localisation  of  the  business  of 
betting,  and  a  sufficiently  definite  place  in  which  the  betting  was 
conducted ;  and  I  therefore  draw  the  inference  that  it  became  a 
"  place ''  within  the  meaning  of  the  Betting  Act,  and  I  think 
that  the  magistrates  ought  to  have  drawn  that  conclusion  also. 
I  shall  not   attempt  to  give  a  definition  of  the  word  "  place '' 
more  than  I  am  bound  to  do  for  the  purpose  of  this  case,  as  it  is 
obvious  that  if  the  Court  were  to  decide  or  to  define  what  is  a 
''  place,''  the  persons  who  carry  on   this  business  would  set  to 
work  to  devise  something  a  little  different,  and  would  then  try 
to  find  out  whether  that  comes  within  the  definition  or  not.    I 
will  only  say  that  the  word    ^' place  "as  used  in  this  Act  of 
Parliament  does  not  mean    what    the  learned  counsel  for  the 
respondent  contended  that  it  must  mean — that  it  does  not  neces- 
sarily mean  a  limited  staked-ont  and  fixed  structure,  with  limits 
definitely  defined,  limits  absolutely   set  out  and  fixed  for  some 
definite  time.     The  words  used  in  the  Act  are  simply  a  "  place," 
not  a  certain  abiding  place.     I  think  here  there  was  a  si:^oient 
localisation  of  the  business,  and  that  converts  the  spot  where  it 
was  definitely  localised  for  the  time  into  a  "  place "  within  the 
Act,  and  upon  that   ground  I  come  to  the  concltision  that  this 
respondent  ought  to  be  convicted. 

Channell,  J. — I  have  come  to  the  same  conclusion.  I  think 
the  law  has  now  been  fairly  well  settled  by  the  recent  decision  of 
the  House  of  Lords.  I  do  not  think  that  there  is  any  difficulty 
in  understanding  what  the  principle  of  the  law  and  the  interpre- 
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tation  of  the  statate  is,  bat  there  is,  of  coarse,  very  considerable       Bbown 
difficalty  in  applying  it  in  particular  cases.      In  the  first  place,  it       pJl^g 

has  become  perfectly  clear  that  the  statate  is  directed  against        ' 

betting  places  and  not    against    betting  persons.      It  is  also        18M. 

clear    that    the    statate     does   not    forbid     persons    using    a        "!         , 

place   by   going   there    and    meeting   and    betting   with  each     ganl^— 

other;    nor  does   it    forbid    keeping    a   place    where  persons  Place iiMd/»r 

may    meet   and    bet   with    each    other ;   nor    does   it    forbid  «J!**^JJ7" 

carrying  on  the  business    of    betting  with  anyone  who   will  ro<»«wr«»— 

bet  with  yoa.     But  what  it  does  forbid  is  carrying  on  the  busi-   BetHng  Act, 

nesB  of  keeping  an  office  or  place  to  which  people  may  come  and  1858— 16^  17 

bet  with  you.     That  is  what  the  Hoase  of  Lords  clearly  shows    ^^  ^  3^  * 

is  the  matter  to  be  considered,  and  the  Lord  Chancellor  says  that 

the  important  qaestion  is  not  so  much  what  is  a  ''  place,''  but 

what  is  the  character  of  the  user  of  it ;  and  although  the  words 

used  in  the  statute  are  ''  office  or  place,''  and  although  it  is  dear 

that  according  to  ordinary  rules  "  place  "  must  be  something 

giudem  generis  with  ''  office,"  yet  it  has  got  to  be  analogous  to 

"  office  "  in  the  way  in  which  it  is  used  rather  than  in  the  way  in 

which  it  is  made.     The  analogy  to  bring  it  within  the  rule  of 

(jutdem  generis  must  be  an  analogy  in  the  way  of  user,  and  it  is 

not  a  question  of  being  analogous  in  structure  or  appearance  or 

anything  of   that  sort.      I  think  the   House  of  Lords  in   the 

Kimpton  Park  case  {ubi  sup,)  brings  out  quite  clearly  all  those 

propositions,  and  it  is  put  very  clearly  in  a  passage,   which  is 

a  Tory  important  one,  in  the  judgment  of  Lord  James,  that  the 

question  is   whether  the  business  is  localised.     If  a  man  use  a 

certain  apparatus,  be  it  an  umbrella  with  his  name  on  it,  or  a 

board  with  the  odds  on  it  and  what  he  is  prepared  to  do  and  his 

name  placarded  on  it^  such  as  was  done  here,  that  apparatus  may 

be  used  to  indicate  the  person's  identity,  to  show  who  he  is,  and 

that  he  is  willing  to  bet  with  anybody  who  will   bet  with  him. 

I!  the  apparatus  be  used   for  that  purpose  only,  it  does  not 

in  any    way   localise   the   business,     nor   does    it    bring    the 

man  within  the  provisions  of  the  Act ;  but  if  the  apparatus  be 

lued  to  indicate  the  place  at  which  there  is  a  man  to  be  found 

who  will  bet  with  anyone  who  will  come  and  bet  with  him,  then 

that  apparatus  becomes   extremely  important.      In   each  case 

therefore,  what  we  have  to  do  is  to  look  at  the  facts  and  see 

whether  a  man  carries  a  bamboo  stage  or  an  umbrella  with  his 

name  on  it  or  whatever  else  he   has  got  and  see  whether  he  is 

nsing  that  to  indicate   merely  that  he  is  prepared  to  b£t  with 

anybody  who   will  bet  with  him,  or  whether  he  is  using  it  to 

indicate  that  there  is  a  place  at  which  the  business  of  betting  by 

people  who  come  there  to  bet  is  being  carried  on  and  to  which 

p^ple  can  go  for  the  purpose  of  betting.     That  seems  to  be  the 

thing  we  have  to  look  at  in  each  case,  and,  whatever  inferences 

certain  judges  may  have  drawn  in  certain  cases  from  particular 

^te,  it  is  after  all   a  question  of  fact  in  each  case  whether  you 

come  to  the  conclusion  that  there  is  a  user  of  a  place  analogous 

TOL.  XIX.  z 
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Bbown      to  the  Qser  which  an  occapier  of  a  plaoe  has/the  user  of  an 
Patoh       occapier  occupying  a  place   at    which    he  is  prepared  to  bet 

'       with  people  who  come  there  and  bet  with  him  as  at  a  betting 

1899.        office.      In  each  case   we  have   to  consider  the  facts  and  see 
JT        ,    whether  or  not  they  bring  the  case  within  the  Act.      In  this 
ganiinff—     ^^^^  ^^  seems  to  me  that  the  facts  are  sufficient  to  bring  the 
PloM  iu«d /or  case  within  it,  and  that  the  inference  onght  to  be  drawn   that 
^•*^*^~     what  this  man  was  doing  was  not  merely  saying  that  he  was  a 
roceeouTM—  ™*^  ^^^  ^*^  prepared  to  bet  with  anybody  who  would  bet  with 
BetUngAett  him^  but  that  he  was  using  this  particular   place  as  a    place 
1853— 164*17  at  which    he   might  be  found  and  at  which  he  was  carrying 
*^'lQ    'on   his    business^    and  at  which   he  was    localising  his   busi- 
ness  for   the    purpose   of  attracting    people    to    come    there 
instead  of  looking  for  him  over  the  whole  place.     If  we  draw 
that  inference  it  clearly   brings  this   case  within  the  principle  of 
the  cases  which  have  been  held  to  be  good  law.     On  the  other 
hand,  if  we  do  not  draw  that  inference,  and  hold  that  the  indica- 
tions here  are  merely  indications  that  he  is  a  betting  man  pre- 
pared to  bet,  then  the  case  does  not  come  within  it.     That  being 
so,  each  case  must  be  judged  by  itself.      Being  guided  very 
considerably  by  the  views  that  were  taken  by  the  judges  who 
decided  Bows  v.  Fenwiek  {iibi   sup.)  and  Shau)  v.  Mortey  {M 
sup,)j  I   come   to  the  conclusion    upon    these  facts    that   the 
inference  onght  to  be  drawn  that  the  business  was  localised,  and 
that  consequently  the  respondent  came  within  the  actual  clause 
of  the  statute.      Upon  these  grounds  I  think  that   the   appeal 
ought  to  be  allowed  and  that  the  magistrates  ought  to  have  con- 
victed, and  the  case  will  be  sent   back  to  the  magistrate  with  a 
direction  that  they  ought  to  convict. 

Appeal  allowed.      Ca^e    remitted  to    the    mojgistraies  to 
convict 
Solicitors  for  the  appellant,  Robins,  Hay,  Waters,  and  Hay, 
for  Ffooks  and  Doughbs,  Sherborne. 

Solicitors  for  the  respondent,  Lumley  and  Lumley. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  May  2,  1899. 

(Before  Darling  and  Channell,  JJ.) 

Williams  (app.)  v.  MacDonald  (resp.)  (a) 

Licmsing — Closing  hours — Railway  station — Sale  of  liquor  at — 
Person  taking  ticket  in  order  to  get  liquor — Person  "  arriving 
at  or  departing  from  "  staiion  by  train — Licensing  Act,  1872 
(35  4-  36  Vict.  c.  94),  s.  25— Licensing  Act,  1874  (87  &  38 
Viet.  c.  49),  s.  10. 

Serf.  10  of  the  Licensing  Act,  1874,  provides  that  nothing  in  the 
Act  as  to  hours  of  closing  shall  preclude  the  sale  at  any  time, 
at  a  railway  station,  of  intoxicating  liquors  to  ^^  persons 
arriving  at  or  departing  from  such  station  by  railroad '' : 

Seld,  that  the  words  '*  departing  from  such  station  by  railroad  " 
mean  departing  in  fad  from  the  station,  and  consequently  that 
a  person,  who  during  closing  hours  enters  a  railway  station, 
ebtains  a  ticket  and  who  in  fact  departs  from  su^h  station  by 
tram,  although  he  takes  such  ticket  and  departs  by  the  train 
solely  for  the  purpose  of  obtaining  intoxicating  liquor  at  such 
iUdion  before  he  departs,  is  a  person  "  departing  from  sv^^h 
station  by  railroad "  within  the  meaning  of  the  section,  and  is 
entitled  to  he  served  with  such  liquor,  whether  he  is  otherwise  a 
bona  fide  traveller  or  not,  and  if  so  supplied  with  liquor  he 
cannot  be  convicted  under  sect.  25  of  the  Licensing  Act  of  1872 
of  obtaining  the  liquor  by  ^'falsely  representing  himself  to  be 
a  traveller  J* 

CASE  stated  by  justices  for  the  petty  sessional  division  of 
Aberavon,  in  the  county  of  Glamorgan. 

An  information  was  laid  by  Alexander  MacDonald,  inspector 
of  police  (the  respondent),  against  the  appellant,  charging  that 
tbe  appellaat,  on  the  6th  day  of  November,  1898,  by  falsely 
npreaenting  himself  to  be  a  traveller,  unlawfully  did  obtain  from 
the  Bbondda  and  Swansea  Bay  Railway  Company  at  their 
^refreshment  rooms  at  Cymmer  railway  station  certain  intoxi- 
cating liqnor,  to  wit,  beer,  in  contravention  of  the  provision  of 
sect.  25  of  the  Licensing  Act,  1872. 

The  justices  heard  the  information  on  the  14th  day  of 
November,  1898,  and  after  hearing  the  evidence  they  convicted 
the  appellant  under  sect.  25  of  the  Licensing  Act,  1872,  and 
fined  him  in  the  sum  of  3«.  and  costs. 

(d)  Reported  by  W.  W.  Obr,  Esq.,  Barrister-at-Law. 

z  2 
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Williams         The  facts  proved  or  admitted  were  as  follows  : — 
MaoDomald        '^^^  Rhondda  and  Swansea  Bay  Railway  Company  were  duly 

'   licensed  to  sell  intoxicating  liquor  in  their  refreshment  rooms 

1899.        at  the  station  at  Gymmer. 
^^/^Jj^         On  Sunday,  the  6th  day  of  November,  1898,  the  appellant  waa 
AcU— Closing  ^^  ^^^  refreshment  rooms  at  Cymmer  station  at  9.40  a.m.,  and 
h<ntT$—aale  the  appellant  represented  that  he  intended  to  depart  from  the^ 
^fi^luM^^  said  Cymmer  station  by  railroad  to  Blaengwynfi,  another  station 
gtatiotJ^     ^^  ^^^  Bhondda  and  Swansea  Bay  Railway,  two  mites  distant 
Exemption—  from   Cymmer  station,  and  asked   for  and  obtained  from   the 
"  ^2i^I^^{^  servant  of  the  company  in  charge  of  the  refreshment  rooms  a 
yw^'^ffi^  glass  o  ,        ,    ,        , 

by  trains        The  appellant  then  had  and  produced  to  the  respondent  at 
35  ^  36  Vict,  hig  reqaest  a  ticket  from  Cymmer  station   to  the  Blaengwynfi' 
37  4'88  Firl.  station,  and  he  did  in  fact  depart  from  Cymmer  station  by  the 
r.  49, «.  1  .   train  leaving  for  Blaengwynfi  at  9.48  a.m. 

The  place  where  the  appellant  lodged  during  the  night 
previous  to  the  6th  day  of  November,  1898,  was  within  three 
miles  of  the  refreshment  rooms.  The  appellant  was  not  a  bona 
fide  traveller  at  the  time  he  entered  the  refreshment  rooms  and 
obtained  the  glass  of  beer,  and  he  obtained  his  ticket  and  entered 
the  train  as  aforesaid  for  the  purpose  of  obtaining  intoxicating 
liquor  at  the  refreshment  room  before  starting. 

It  was  contended  on  behalf  of  the  appellant  that,  as  he  was  a 
person  intending  to  depart  by  train,  he  was  entitled  to  ask  for 
and  to  be  supplied  with  the  glass  of  beer  as  aforesaid,  and  that 
the  provisions  as  to  bond  fide  travellers  in  sect.  10  of  the 
Licensing  Act,  1874,  did  not  apply  to  his  case,  and  also  that 
upon  the  facts  the  appellant  had  not  committed  any  oSenoe 
against  the  provisions  of  the  10th  section,  and  could  not  be 
prosecuted  or  convicted  under  such  section  or  under  sect.  25  of 
the  Licensing  Act,  1872. 

The  justices  were  of  opinion  and  determined  against  these* 
contentions  that,  inasmuch  as  the  appellant  had  lodged  within 
three  miles  of  the  refreshment  rooms  during  the  previous  night, 
he  was  not  a  bond  fide  traveller,  and  that  he  obtained  his  ticket 
and  departed  by  the  train  for  the  purpose  of  obtaining  intoxi- 
cating liquor  before  starting,  and  that  he  had  no  right  to  ask  for 
and  to  be  supplied  with  the  beer,  and  that  on  the  facts  stated  he 
was  guilty  in  law  of  the  offence  charged,  and  they  convicted 
and  fined  him  as  before  stated. 

The  question  for  the  opinion  of  the  court  was  whether  the 
determination  and  conviction  were  right  in  law. 

The  Licensing  Act,  1872  (35  &  36  Vict.  c.  94)  provides : 

Sect.  25.  Every  person  viho  by  falsely  representing  himself  to  be  a  trsTeller  or  s 
lodger  buys  or  obtains,  or  attempts  to  bay  or  obtain,  at  any  premises  any  intoxicating 
liquor  during  the  period  daring  which  such  premises  are  closed  in  panuanee  of  thit 
Act  shall  be  liable  to  a  penalty  not  exceeding  five  poands. 

The  Licensing  Act,  1874  (37  &  38  Vict.  c.  49)  provides : 

Sect.  10.  Nothing  in  this  Act  or  in  the  principal  Act  contained  shall  preolodat 
person  licensed  to  sell  any  intoxicating  liquor  to  be  consumed  on  the  premises  from- 
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ttDiBg  nieh  liqnor  at  any  time  to  band  JUU  traTellen  or  to  persoziB  lodging  in  hit  Wiluami 

litMB.    Nothing  in  thii  Act  contained  as  to  honn  of  closing  ahall  preolade  the  sale  ^^ 

at  any  time  at  a  railway  station  of  intoxicating  liquors  to  persons  arriYing  at  or  yi^oDovjaJK 

^spartiflg  f rom  each  station  by  railroad.    ...    A  person  for  the  purposes  of  this  *'    . 

Art  and  the  principal  Act  shall  not  be  deemed  to  be  a  bond,  fidt  traveller  unless  the  1899. 

]ises  whers  he  lodged  during  the  preceding  night  is  at  least  three  miles  distant  from  .* 

tl»  plaee  where  he  demands  to  be  supplied  with  liquor,  &c.  hiagMyisa 

The  Sunday  Closing  (Wales)  Act,  1881  (44  &  45  Vict.  c.  61),  "^ws^ll/ 
proTides  that  premises  where  intoxicating  liquors  are  sold  shall   <>/  U^uor  «( 
be  closed  during  the  whole  of  Sunday^  and  sect.  4  provides  :  J*«JI!2!. 

Notiiing  in  this  Act  contained  shall  preclude  the  sale  at  any  time  at  a  railway  Emviwi^vm — 
iteliai  of  intandcating  liquors  to  persons  arriving  at  or  departing  from  such  station  "  Arnvitiq  ai 
^nflwsy.  ordep«riiiif 

j5.  T.  Evans  for  the  appellant. — Upon  the  findings  of  the    hy  tr<wn^ 

justices  the  conviction  was  clearly  wrong.     The  charge  against  35  ^  $•  VicL 

tihs  appellant  was  under  sect.  25  of  the  Licensing  Act^  1872,  37  4^88  ^^ 

fcr  faleiely  representing  himself  to  be  a  traveller,  and  the  short    c,  49, «.  10. 

pcnnt  is  whether^  under  the  Licensing  Acts^  railway  travellers 

«ie  in  the  same  position  as  bond  fde  travellers.      I  submit  they 

ue  totally  different  classes,  and  are  differently  treated  in  these 

Lioensing  ActSj  and  that  none  of  the  provisions  as  to  distances 

reliting  to  bond  fide  travellers  apply  to  travellers  by  railway. 

Die  justices  were  of  opinion  that,  as  the  appellant  had  lodged 

doling  the  previous  night  within  three  miles  of  the  refreshment 

rooms  he  was  not  a  bond  fide  traveller,  and  was  therefore  not 

entitled  to  be   supplied.      In  that  they  were  wrong,   as   the 

piomoDs  relating  to  bond  fide  travellers  have  no  application 

4ii  all  to  persons  arriving  at  or  departing  from  a  station  by  train. 

They  confused  the  previous  part  of  sect.  10  of  the  Act  of  1874^ 

irbich  relates  to  bond  fide  travellers,  with  the  part  of  the  section 

combg  immediately  after  dealing  with  the  supply  of  liquors  at  a 

nilway  station  to  persons  "  arriving  at  or  departing  from  such 

station  by  railroad.     Bond  fide  travellers  are  dealt  with  in  one  part 

of  the  section^  and  railway  travellers  are  dealt  with  in  another  and 

separate  part  of  the  section^  so  that  they  are  two  distinct  classes^ 

ttd  separate   considerations  apply  to  each  class.      It  is  not 

oeoessarv  that  a  person  should  sleep  during  the  previous  night 

three  miles  from  the  station  in  order  to  entitle  himself  to  be 

ttrred  at  the  station.     If  that  were  necessary,  the  whole  object 

of  liamg  refreshments  at  railway  stations  would  be  defeated,  as 

*  person  might   sleep  only  a  few  yards  from  the  refreshment 

rooms,  and  if  he  were  departing  by  the  train  for  a  long  journey 

Be  coold  not  before  departing  be  supplied  with  refreshments.    A 

■unilar  provision  for  railway  travellers  or  "  persons  arriving  at 

<^  departing  from   such   stations    by  railroad  ^^   was  made  in 

NcL  10  of  the  Public-house  Closing  Act,  1864  (27  &  28  Vict. 

c-M),  repealed  by  the  Act  of  1872.    The  appellant  represented 

^t  he  was  about  to  depart  by  train,  and  he  did  in  fact  so 

depart,  and  that  is  sufficient.     The  words  of  the  section  are. 

poraons  arriving  at  or  departing  from  such  station.^^     These 

words  are  in  the  disjunctive  form,  " arriving  at''  or  "  departing 
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WnxjAMs     from"  and  if  a  person  comes  within  one  or  other  of  these  classes 
MaoDo  ^®   *^   *   traveller  and   entitled   to   be   served^  and  the   words 

"  departing  from  "  must  be  read  as  "  about  to  depart  from  "  the 

1899.       station.     The  appellant  having  taken  his  ticket  was  a  person 

^~:        departing  from — that  is,  about  to  depart  from — the  station,  and 

AetaSloSing^^  ^^  therefore  a  traveller  {Fisher  v.  Howardy  11  L.  T.  Rep. 

houri—8dU  373),  and  it  is  wholly  immaterial  whether  he  was  or  was  not 

of  itgiMr  at  at  the  time  a  bond  fide  traveller  or  represented  himself  as  saoh^ 

sl^ivn^     or  whether  or  not  he  took  his  ticket  merely  for  the  purpose 

Emtmption—  of  having  a  drink,  provided  he  in  fact  went  by  train.      The 

"  Arriving  at  railway   company   committed    no   ofFence  in    selling   the    beer 

jZ^^hL  (C^%  V-  Burton,  22  L.  T.  Rep.  888 ;  L.  Rep.  5  C.  P.  489), 

by  trainr—    but  it  is  said  the  appellant  did  commit  an  offence  in  buying. 

85  ^  36  Tict  The  justices  were   wrong,  and   the    conviction    ought    to    be 

17?88'f^/.  quashed. 

e.  49, «.  10.  J'  ^'  Bankea  for  the  respondent. — If  this  conviction  be  set  aside 
this  important  result  will  follow,  that  a  person  might  take  a  ticket 
for  one  penny  and  he  might  thereby  get  one  or  more  glasses  of  beer 
at  the  railway  station  for  the  ordinary  cost  of  the  beer  plus  one 
penny.  This  place  being  in  Wales,  the  Welsh  Sunday  Closing 
Act  applies,  and  the  provisions  of  the  Licensing  Acts  1872  and 
1874  are  made  applicable,  and  sect.  4  of  the  Act  contains  the 
same  provision  as  to  railway  travellers  as  is  contained  in  sect.  10 
of  the  Act  of  1874.  The  question  is,  what  is  meant  by  ^'  arriving 
at  or  departing  from  the  station  "  in  sect.  10.  Those  words  have 
to  be  taken  in  conjunction  with  the  words  in  sect.  25  of  the  Act  of 
1872,  ''  falsely  representing  himself  to  be  a  traveller  "  ;  so  that 
to  be  entitled  to  be  supplied,  the  person  must  be  a  traveller,  and 
he  must  also  be  a  person  who  is  departing  from  the  station  by 
train.  It  is  not  enough  that  a  person  should  be  a  person 
arriving  at  or  departing  from  the  station  by  train ;  he  most  in 
addition  be  a  "  traveller  "  ;  and  the  justices  are  entitled  to 
consider,  and  in  fact  ought  to  consider,  the  question  whether  the 

Eerson  was  a  traveller,  as  well  as  a  person  arriving  at  or  departing 
•om  the  station  by  train.  If  so,  they  have  to  consider  whether 
the  person  is  a  traveller  in  the  ordinary  sense ;  whether  he  comes 
to  the  station  in  any  fair  sense  as  a  traveller  bona  fide  intending 
to  depart  from  the  station.  Two  classes  of  cases  might  arise- 
first,  that  a  person  went  to  the  station  and  bought  a  ticket  bat 
did  not  intend  to  go  by  train ;  in  such  case  he  would  not  in  any 
sense  be  a  person  departing  from  the  station;  or,  again*  he 
might  buy  the  ticket  and  go  by  the  train  merely  for  the  purpose 
of  getting  a  drink,  as  the  justices  have  found  in  this  case,  in 
which  case  also  he  would  not  be  a  traveller,  and  would  not  be  a 
person  departing  from  the  station  by  train.  It  was  a  matter  for 
the  consideration  of  the  justices  whether  this  man  would  hav© 
gone  by  the  train  at  all,  if  the  inspector  had  not  come  in.  The 
mere  fact  that  a  person  has  travelled  three  miles  does  not  make 
him  a  hona  fide  traveller  within  the  Licensing  Laws :  [Pefnn  ▼• 
Alexander,  68  L.  T.  Rep.  355  ;   (1893)  1  Q.  B.  522).     That  case 
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applied  to  bona  fide  travellers^  bat  the  same  principle  applies  to     Wiluamb 
railway  travellers.     The  mere  fact  that  a  person  intends  to  go  ^    J^* 

b?  train  does  not  make  the  person  a  traveller^  and  if  the  sole         

reason  of  his  going  by  train  is  to  get  drink,  then  he  is  not  a        1899. 
tnveller,  no  matter  how  many  miles  he  may  travel.     To  bring     r^II^l^ 
Umself  within  the  clause  the  person  must  be  in  the  first  place  a  aob^^Cu!^ 
traveller^  and  then  he  must  be  a  traveller  bond  fide  intending  to   haun^SdU 
depart  from  the  station.  ^/  ^*?«^  ** 

8.  T.  Evans  in  reply.  ,~«S^ 

Daslinq,  J. — In  this  case  the  appellant  went  to  a  railway  Exemptun^^ 
stadon  in  Wales  and  daring  the  time  the  pablic-houses  were  "Arriving at 
dosed  obtained  a  ticket  which  entitled  him  to  travel  some  two  /^^jj^^jjjjjj^ 
miles  off  on  the  railway,  and  the  magistrates  have  found  that  he    &y  trainn- 
took  this  ticket  and  departed  by  the  train  ;  but  they  have  also  35  4*  86  Vict. 
foand  that  he  obtained  this  ticket  and  departed  by  the  train  for  ^'  ^'^'  ^^ 
the  purpose  of  obtaining  intoxicating  liquor  before  starting.     It    e.  49, «.  10. 
was  said  that  he  had  been  wrongly  convicted  because  it  was 
provided  in  sect.  10  of  the  Licensing  Act  1874  that  nothing  in 
the  Act  as  to  hours  of  closing  should  preclude  the  sale  at  any 
time,  at  a  railway  station,  of  intoxicating  liquors  '^  to  persons 
arriving  at  or  departing  from  such  station  by  railroad.^^     This 
man  was  charged  under  sect.  25  of  the  Licensing  Act  1872  with 
falsely  representing  himself  to  be  a  traveller;  and  if  he  had 
falsely  represented  himself  to  be  a  traveller  and  had  got  drink  at 
a  railway  station  at  a  time  when  public-bouses  ought  to  be  closed, 
1  do  not  think  that  anything  in  sect.  10  of  the  Act  of  1874 
would  have  availed  to  save  him.     But  as  a  matter  of  fact  he  did 
depart  from  the  station  by  train,  and  the  section  entitled  him  to 
be  served  with  liquor  if  he  arrived  at  or  departed  from  the  station 
by  ndlnjad.     Those  words  are  equivalent  to  this — that  the  person 
who  is  to  be  supplied  must  be  a  person  who  is  departing  from  the 
station  by  railroad — that  is,  a  person  who  is  about  to  depart  by 
train — ^becanse  if  he  is  to  be  supplied  on  departing  he  must  be 
aapplied  before  departing  from  the  station.  In  this  case  the  appel- 
lant certainly  travelled  by  railway,  but  it  was  contended  that  he  was 
not  a  traveUer  within  the  real  meaning  of  the  word ''  traveller.^'    I 
do  not  wish  to  use  the  term  '^  bondjide  traveller^'  in  this  case^  as 
that  expression  applies  specially  to  another  branch  of  the  section 
which  goes  to  exempt  bond  fide  travellers  from  the  operation  of 
the  section.     Then  the  point  comes  to  this  question — Is  the  appel- 
lant a  traveller  at  all  ?     Is  he  a  person  about  to  depart  by  train  ? 
It  was  said  that  he  was  not,  because  he  did  not  need  to  depart  by 
train  when  he  boaght  the  ticket ;  that  when  he  had  obtained  his 
ticket  and  did  depart  by  train  he  did  so  for  the  purpose   of 
obtaining  intoxicating  liquors.     I  find  nothing  in  the  Act  which 
aajs  that  a  traveller  mast  be  a  traveller  for  a  particalar  purpose, 
that  he  mast  be  a  traveller  engaged  on  business,  and  that  he 

most  not  be  engaged  on  pleasure^  and  the  only  pleasure  of  some 
people  is  to  drinK.     I  cannot  see  that  a  person  ceases  to  be  a 

traveller  because  he  takes  a  ticket  and  makes  a  joamey  with  the 
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WnuAMB     object  of  having  a  drink  at  the  station  from  which  he  is  starting, 
J'*  and  one  possibly  when  he  arrives  at  a  station  at  the  end  of  his 

'  ioumey,  and  a  second  drink  at  the  same  station  before  he  returns. 

1899.       I  cannot  say  that  by  reason  of  doing  that  a  person  fraudulently 

. — .       or  falsely  represents  himself  to  be  a  traveller  because  he  never 

AeU^^^C^Hng  ^^  *  traveller  at  all.     If  what  Mr.  Bankes  had  suggested  had 

hows—Sale  happened ;  if  he  had  taken  a  ticket,  never  intending  to  travel, 

oj  Uquor  at    ^nd  in  fact  had  never  gone  at  all,  then  he  would  not  have  been  a 

slottW^     traveller,  and  he  would  not  have  been  a  person  arriving  at  or 

Eaemiption—  departing  from  a  station  by  railway.     The  appellant  was  a  person 

"  Arriving  at  who,  whatever  his  motive  may  have  been  for  departing,  did  in 

frtm^tc^!^^^^^  depart  from  the  station  by  the  railway,  and  therefore  he 

by  train—    coald  not  possibly  be  said  to  be  a  person  falsely  representing 

35  ^  86  Vict,  himself  to  be,  what  in  fact  he  actually  was,  namely,  a  traveller.    I 

««  ^*J»o  E?  i  think,  therefore,  that  the  appeal  must  be  allowed  and  the  convio- 

c.49,«.  10.   tion  quashed. 

Channbll,  J. — I  also  think  that  the  appeal  must  be  allowed 
and  the  conviction  quashed.  The  second  clause  of  sect.  10  of 
the  Licensing  Act  of  1874  says  that  nothing  in  the  Act  as  to 
hours  of  closing  shall  preclude  the  sale  at  a  railway  station  of 
intoxicating  liquors  to  persons  arriving  at  or  departing  from  suoh 
station  by  railroad.  That  section  must  be  read  as  saying  that 
persons  arriving  at  or  departing  from  a  railway  station  are  for 
the  purposes  of  their  being  supplied  with  liquors  at  that  station 
bond  fide  travellers  within  the  meaning  of  the  Act.  If  the  person 
was  not  in  fact  departing  from  the  station — ^that  is  to  say,  about 
to  depart  from  the  station — at  the  time  he  was  supplied,  then  he 
would  not  be  entitled  to  be  supplied,  or  be  a  bond  fide  traveller, 
or  a  traveller  at  aU.  There  would  have  been  very  little  difficulty 
if  the  magistrates  had  found  that,  when  the  appellant  was  being 
supplied  with  liquor  he  never  intended  to  go  by  train,  and  that 
he  only  intended  to  go  by  train  because  a  police  inspector  came 
in  afterwards.  In  those  circumstances  I  should  think  that  the 
conviction  would  have  been  right;  but  I  cannot  see  that  the 
magistrates  have  found  that,  and  I  do  not  think  that  there  is 
anything  in  their  findings  consistent  with  their  having  intended 
that.  The  appellant  was,  therefore,  in  fact  a  person  departing 
from  the  station  by  railway,  and  was  therefore  a  person  entitled 
to  be  served.  The  latter  part  of  the  same  section — sect.  10 — is 
easy  to  construe  under  the  circumstances,  because  if  the  pro* 
prietor  of  the  refreshment  rooms  at  the  station  had  been  pro- 
secuted for  serving  the  appellant,  and  had  proved  that  the  appel- 
lant had  represented  himself  to  be  departing  by  the  train,  when 
in  fact  he  was  not,  and  if  the  proprietor  had  taken  all  reasonable 
precautions  to  ascertain  whether  or  not  the  appellant  was  so 
departing  by  train  and  believed  that  he  was  so  departing,  then  I 
think  that  the  licence-holder  would  come  within  the  protection 
of  the  provision  in  the  latter  part  of  the  section,  and  the  proper 
course  to  take  would  be  to  prosecute  the  person  supplied,  under 
sect.  25  of  the  Licensing  Act  of  1872,  for  falsely  representing 
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bimself  or  pretending  that  lie  was  a  person  departing  from  the     Wiluamb 
station  by  the  train.     With  that  reading  I   think   the   whole  j^^qd^j,^^^ 
section  becomes  consistent  and  leaves  no  defect.     It  is  quite  true        — 
that  it  leaves  it  open  to  a  person  to  travel  to  a  station  a  mile  or        ^899. 
two  miles  or  any  other  distance  off,  when  his  real  motive  is  to  get  a     ^^^^^ 
drink;  but  nobody  could  so  draw  an  Act  of  Parliament  that  it  Acts^ Closing 
would  not  be  possible  for  some  person  or  other  to  evade  it,  or  hours— Sale 
keep  himself  outside  it,  and  that  is  what  this  man  s6ems  to  have    ^^  ^  tII^** 
succeeded  in  doing.     On  the  findings  of  the  magistrates  in  this     station!^ 
•case,  I  think  that  the  conviction  must  be  quashed.  fCxemptionr— 

Appeal  allowed.     Conviction  quashed.      * '^T^'^** 

Solicitors  for  the  appellant,  Bell,  Brodrick,   and    Oray,    f or  y^^/,^*^JJ2n 
Guihbertson  and  Powell,  Neath.  by  train— 

Solicitors  for  the  respondent,  Norris,  Aliens,  and  Chapman,  for  ^^  ♦  36  V^t 
Tennant  and  Jones,  Aberavon.  37  ^  ssvUL 

c.  49,  8.  10. 
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Tuesday,  May  9,  1899. 

(Before  Darling  and  Channell,  JJ.) 

White  (app.)  v.  Moeley  (resp.).  (a) 

Bye^law — Validity — Frequenting  street  for  betting — Inconsistency 
between  bye-law  and  statute — Metropolitan  Streets  Act,  1867 
(80  ^  31  Vict.  c.  134),  s.  23 — Municipal  Corporations  Act, 
1882  (45  ^  46  Vict.  c.  50),  s.  23. 

Under  sect.  23  of  the  Municipal  Oorporaiions  Act,  1882,  which 
sfidbles  a  county  council  to  make  bye^laws  for  the  "  good  rule 
ond  government "  of  their  district,  the  London  County  Council 
made  a  bye-law  prohibiting  under  a  penalty  any  person  from 
frequenting  or  using  a  street  or  other  public  place  for  the 
purpose  of  bookmaking  or  betting. 

It  vms  contended  that  this  bye-law  was  invalid  as  being  incon* 
sistent  with  the  provisions  in  sect.  23  of  the  Metropolitan  Streets 
Act,  1867,  which  enacts  that  ''any  three  or  more  persons 
(ussmbled  together  in  a  street  vnthin  the  metropolis  for  the  put" 
fose  of  betting  shall  be  deemed  to  be  obstructing  the  street/^  and 
shall  be  liable  to  a  penalty  : 

(a)  Keported  by  W.  W.  Orb,  Esq.,  Barrister-ait-Law. 
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Wbitk  SeJd,  that  thm-e  was  no  inconsistency  between  the  bye^law  and  the^ 

„  "•  statute,  and  that  the  bye-law  wa^  not  invalid  on  that  ground  ; 

'  that  the  bye-law  wa^s  one  which  could  properly  be  made  for  the 

1899.  good  rule  and  government  of  the  district,  and   tva^s  therefore 

„  "^  valid. 

Bye-laws — 

cc  Q^Q^  ^^    /^ASE  stated  by  tha  metropolitan  police  magistrate  sitting  at 
and  govern-   \J     Clerkenwell  police-oonrt. 

ment  "—■         Upon  the  hearing  on  the  26th  day  of  January,  1899,  at  the 

^J^^JJ*^   Clerkenwell  police-court,  of  a  summons  upon  complaint  made  by 

betting—     James  Morley,  inspector  of  the  metropolitan  police  (the  respon- 

Repugnancy  dent)  against  the  appellant,  that  the  appellant  on  the  2nd  day  of 

^*^^*!d*'  December,  1898,  at  Palmer-place,  near  the  HoUoway-road,  in  the 

statute—     county  of  London,  did  unlawfully  frequent  and  use  the  said  place 

80  ^  31  Viet,  for  the   purpose  of   betting,  contrary  to  the   bye-laws  of  the- 

45^4^46  v^t  I^o^<lon  County  Council. 

c.  50,  8,  23.  There  was  another  summons  charging  the  appellant  with 
committing  the  same  offence  upon  the  8rd  day  of  December^ 
1898. 

Certain  bye-laws  were  made  by  the  London  County  Council  in 
pursuance  of  the  provisions  of  sect.  23  of  the  Municipal  Corpora-^ 
tions  Act,  1882  (45  &  46  Vict.  c.  50),  and  sect.  16  of  the  Local> 
Government  Act,  1888  (51  &  52  Vict.  c.  41). 

These  bye-laws  were  made  in  pursuance  of  a  resolution  of  the 
county  council  on  the  19th  day  of  July,  1898,  and  they  came- 
into  force  on  the  1st  day  of  October,  1898. 

Bye-law  No.  4  (as  to  street  betting)  provided  : 

No  peiBon  shall  freqaent  and  nse  any  street  or  other  public  plaoe  on  behalf,  either 
•f  himself  er  of  any  other  person,  for  the  purpose  of  bookmaking  or  betting,  or 
wagering,  or  agreeing  to  bet  or  wager  with  any  person,  or  paying,  or  reoeiying,  or 
settling  bets. 

No.  5.  Any  person  who  shall  ofiPend  against  any  of  the  foregoing  bye-laws  shaU  be 
liable  for  erery  sach  offence  to  a  fine  not  exceeding  forty  shillings,  except  in  the 
case  of  the  bye-law  relating  to  street  betting,  the  fine  for  the  breach  of  whioh  shall' 
be  an  amount  not  exceeding  51. 

At  the  hearing  of  the  summonses  the  following  facts  were 
proved  or  admitted : — 

On  the  2nd  day  of  December,  1898,  the  appellant  was  standing 
at  about  1.45  p.m.  on  the  footway  of  Palmer-place,  which  is  a 
street  and  a  public  place.  He  stood  there  for  about  ten  minutes,, 
and  during  that  time  was  approached  successively  by  four 
persons,  who  handed  to  him  slips  of  paper  and  money  and  then 
walked  away.  They  approached  him  singly,  and  there  was  never 
more  than  one  person  with  him  at  any  one  time. 

On  the  3rd  day  of  December,  1898,  at  about  the  same  time,, 
the  appellant  was  standing  in  the  same  place  for  about  ten 
minutes,  and  during  that  time  was  approached  successively  by 
three  persons  in  the  manner  above  described,  who  handed  to  him 
money  and  slips  of  paper. 

On  behalf  of  the  appellant  it  was  contended  that  the  bye-law 
in  question  was  ultra  vires  and  invalid  on  the  ground  that  it  waa 
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repognant  to  the  statutory  enactment  already  in  force  in  the  Wmnr 

metropolis^  to  wit,  sect.  23  of  the  Metropolitan  Streets  Act,  1867  „  ^' 

(30  &  31  Vict.  o.  134),  relating  to  betting  in  the  streets.  

The  magistrate  found  as  a  fact  that  the  appellant  was  frequent-  1899. 

ing  and  using  the  said  Palmer-place  for  the  purpose  of  betting  "T"  __ 

luid  receiving  bets  in  the  manner  described  on  the  2iid  and  3rd  ^udi^— 

cbys  of  December,  1898,  and  he  found,  and  it  was  not  now  in  "  Good  ruU 

dispute,  that  the  appellant  was  thereby  guilty  of  a  breach  of  the  <wid  govern- 

bye-law,  assuming  it  to  be  valid.     He  was  further  of  opinion  p^^^^^enting 

that  the  appellant's  above-stated  contention  was  wrong,  and  that  street  for 

ths  bye-law  was  a  valid  bye-law ;  and  he  therefore  convicted  the  letting— 

appellant.  ^J^H^ 

The  question  for  the  opinion  of  the  Court  was  whether  the  law  and 

bye-law  No.  4  is  a  valid  bye-law  in  the  metropolis.  statute^ 

If  the  Court  should  be  of  opinion  that  the  bye-law  is  valid,  ^^i^^^, 

then  the  conviction  is  to  stand ;  if  otherwise,  the  conviction  is  45  ^  i^  yicti 

to  be  quashed.  c.  50,  s.  28. 

Sect.  16  of  the  Local  Government  Act,  1888  (51  A  52  Vict, 
c.  41)  provides : 

A  eountj  council  ahall  have  the  same  power  of  making  bye-laws  in  relation  to  their 
eoimty,  or  to  any  specified  part  or  parts  thereof,  as  the  coanoil  of  a  borough  have  of 
miking  bye-laws  in  relation  to  their  borough  under  sect.  2B  of  the  Municipal  Gorpo- 
n&ioDs  Act,  1882,  and  sect.  187  of  the  Pnblic  Health  Act,  1875,  shall  apply  to  such 
bye-laws. 

Sect.  23  of  the  Municipal  Corporations  Act  1882  (45  &  46 
Vict.  c.  50)  provides : 

The  council  may  from  time  to  time  make  such  bye-laws  as  to  them  seem  meet  for 
the  good  rule  and  goTemment  of  the  borough,  and  for  prevention  and  suppression  of  ' 
moMnces  not  already  punishable  in  a  summary  manner  by  yirtue  of  any  Act  in  force 
throughout  the  berough,  and  may  thereby  appoint  such  fines,  not  exceeding  in  any 
ciM  5/.,  as  they  deem  necessary  for  the  prevention  and  suppression  of  offences  against 
the  same. 

Sect.  23  of  the  Metropolitan  Streets  Act,  1867  (30  &  31  Vict, 
c.  134)  provides  : 

Aay  three  or  more  persons  assembled  together  in  any  part  of  a  street  within  the 
metropolis  for  the  purpose  of  betting  shall  be  deemed  to  be  obstructing  the  street, 
nd  each  of  such  persons  shall  be  liable  to  a  penalty  not  exceeding  five  pounds ;  and 
iBj  constable  .  .  .  may  take  into  custody,  without  warrant,  any  person  who  may 
commit  such  offence  in  view  of  such  constable. 

Joseph  Walton,  Q.C.  (H.  Avory  with  him)  for  the  appellant. — 
We  submit  that  the  magistrate  was  wrong  in  holding  the  bye- 
law  to  be  a  valid  bye-law.  The  bye-law  is  made  under  the 
powers  given  by  sect.  16  of  the  Local  Government  Act,  1888,  and 
sect.  23  of  the  Municipal  Corporations  Act,  1882.  The  question 
as  to  the  validity  of  such  a  bye-law  as  this  has  been  raised  in 
some  cases,  and  as  the  result  of  these  cases  we  contend  that  the 
bye-law  is  invalid  upon  two  grounds,  namely,  that  it  is  unreason- 
able ;  and  secondly,  that  it  is  repugnant  to  and  inconsistent  with 
tlie  provisions  of  sect.  23  of  the  Metropolitan  Streets  Act,  1867. 
In  Johnson  v.  Mayor,  ^c,  of  Croydon  (54  L.  T.  Rep.  295 ;  16 
Q.  B.  Div.  708),  a   bye-law  made   under   the    same  section — 
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WflRB       sect.  28    of  the  Municipal  Corporations  Act^  1882 — ^prohibiting^ 
HoKLiY      ^^^  sounding  or  playing  npon  any  masical  instrument  in  the 

*      streets  on  the  Sunday  was  held  to  be  unreasonable  and  bad.     In 

it99.        Strickland  v.  Hayes  (74  L.  T.  Eep.  187  ;'  (1896)  1  Q.  B.  290),  a 

Bvelaw        ^yo-law  made  by  a  county  council  under  the  same  powers,  pro- 

Vaiidity'—    bibiting  generally  the  singing  and  playing  in  the  street,  was  held 

"  Good  rule    to  be  unreasonable.     These  cases  are  in  my  favour,  but  the  case 

'*'J^t^"  ^f  ^^^^^^  V.  Berry  (74  L.  T.  Rep.  494;  (1896)  1  Q.  B.  641), 

Frequenting  ^^^^^  &  bye-law  similar  to  the  present  was  held  to  be  valid,  is 

Biroetfor     against  me.     The  question  was  considered  by  the  full  court  in 

^^^^     Kruse  V.  Johnson  (78  L.  T.  Rep.  647;  (1898)  2  Q.  B.  91),  and 

^^J2J1!y2!  *^®  court  decided  in  favour  of  the  validity  of  the  bye-law  then 

law  and     under  consideration,  which  was  a  bye-law  prohibiting  any  person 

^A^*"i  V-     ^^^  plfl-yiDg  music  or  singing  in  any  public  place  after  beings 

J  1^4  g,  23  •  I'^qu^sted  by   a   constable    or   inmate  of   a  house  to  desist. 

45  ^  ie>Vici.  There  is  nothing  in  Kmse  v.  Johnson  {libi  sup.)  which  conflicts 

c,  50, 8, 23.    with  Strickland  v.  Hayes  {ubi  sup.)  or  Johnson  v.  Mayor,  Sec,  of 

Croydon  [uhi  sup.),  or  which  shows  that  the  present  is  a  good 

bye-law.     The  bye-law  is  bad  also  on  the  ground  that  it  conflicts 

with   the  provisions  which  are  laid  down   upon  this  very  same 

subject  of  street  betting  in  sect.  23  of  the  Metropolitan  Streets 

Act,  1867,  which  section  says  that  any  ''  three  or  more  persons 

assembled  together^'  in  a  street  for  the  purpose  of  betting  shall 

be  liable  to  a  penalty.    The  section  thus  requires  the  presence 

of  three  or  more  persons  to  constitue  the  offence,  and  the  section 

deals  with  the  very  matter  of  street  betting.      This  bye-law 

also  deals  with  street  betting  in  the  metropolis,  and  provides  that 

^if  any  one  person  fireqnent  the  streets  for  the  purpose  he  shall  be 

liable  to  a  penalty.     The  veiy  matter,  therefore,  which  is  dealt 

with  in  the  bye-law  is  also  dealt  with  expressly  in  the  Act  of 

1867,  and  the  bye-law  alters  the  express  provision  of  the  statute 

and  alters  it  in  a  most  essential  point,  namely,  that  it  makes  it 

an  offence  for  one  person  to  be  in  the  street  for  the  purpose  of 

betting,  whereas,  the  statute  required  the  presence  in  the  street 

of  three  or  more  persons  ^'  to  constitute  the  offence.     That  of 

itself  would  be  sufficient  to  distinguish  this  case  from  Kmse  y. 

Johnson  {vhi  sup.).    When  the  Legislature  has  dealt  with  the 

same  subject-matter,  then  a  bye-law  which  alters  the  provision 

in  the  statute  is  not  a  good  or  reasonable  bye-law :  {Berdham  ▼• 

H(yyle,  37  L.  T.  Rep.  753 ;  8  Q.  B.  Div.  289).     Here  the  statute 

deals  with  the  same  subject-matter,  and  introduces  qualifications 

which  are  not  in  the  bye-law.      The  bye-law  is  bad  upon  both 

grounds. 

Dickens,  Q.C.  {Daldy  with  him)  for  the  respondent. — ^The  bye- 
law  in  the  present  case  is  in  substantially  the  same  terms  as  the 
bye-law  in  Burnett  v.  Berry  {vhi  sup.),  decided  in  1896  by  Lord 
Russell,  C.J.  and  Wright,  J.  The  bye-law  in  that  case  was  held 
to  be  one  that  could  properly  be  made  for  the  good  rule  and 
government  of  the  borough,  and  was  therefore  valid.  That 
case  therefore  is  absolutely  in  point  here  and  is  binding  at  an 
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aathoritj  apon  this  Courts  and  the  decision  there  woald  show  that       Worrs 

this  is  a  good  bye-law   apart  from   the  question  raised  under     ^  ^* 

sect  28  of  the  Metropolitan  Streets  Act,  1867.   The  only  question  ''"' 

in  the  case^  therefore,  is  whether  the  provision  in  sect.  28  of  the        1899. 

Metropolitan  Streets  Act,  1867,  makes  any  difference  in  the  pre-        "TI^,^ 

sent  case,  as   there  was  no  such  question  raised  in  Bv/mett  v.     FaKditv— 

Berry  (iibi  9up.),     This  bye-law  is  made  by  the  county  council   *' Good  rule 

under  the  powers  given  by  sect.  28  of  the  Municipal  Corpora-   ^'^  gwem* 

tions  Act,  1882,  which  gives  to  the  council  power  to  make  such  gH^^^^g 

bye-laws  as  they  may  think  meet  '^  for  the  good  rule  and  govern-     itreetfor 

ment"  of  their  district,  and  the  case  of  Burnett  v.  Berry  {ubi  sup^)     hetting— 

is  conclusive  on  the  point  that  the  present  bye-law  comes  within  ^^2nX*^ 

those  powers  and  is  reasonable  and  valid.     That  being  so  apart      ton;  and 

fiom  the  question  as  to  the  effect  of  the  statute  of  1867,  a  bye-     ttatuU— 

law  is  not  necessarily  inconsistent  with  the  statute  because  it  ^^,tf  ^  ^V 

forbids  that  which  the  Act  does  not  forbid  or  deal  with.     If  the  45  ^  45  'yicL 

bye-law  s^eks  to  forbid  that  which  the  Act  does  not  forbid,  that    c  50,  s,  28. 

does  not  make  it  a  bad  bye-law :  {Edmonds  v.  The  Master,  ^c,  of 

the  Oompany  of  Watermen  and  Lightermen  (24  L.  J.  124,  M.  C.). 

But  if  it  forbids  something  which    the    Act  specifically  allows, 

then  it  would  be  bad.     The  bye-law  here  is  aimed  against  public 

betting  in    the   streets,  which,  as   Lord  Russell,   C.J.  said   in 

Burnett  v.  Berry  {ubi  sup.),  would  be  a  good  bye-law.     Sect.  23 

of   the  Metropolitan    Streets     Act,     1867,     is    aimed    chiefly 

against    obstruction    in    the     streets,    and     provides    against 

street  betting   in    so   far  as   such  betting  may  tend  to  cause 

tn  obstruction    in    the  public   streets.      There   is   no  question 

of  good  rule  or  government  in  sect.  28  of  that  Act,  but  a  question 

of  obstruction  merely.     This  is  shown  by  the  preamble  of  the 

Act,  which  says  that  the  Act  is  one  ''  for  regulating  the  traffic  in 

the  metropolis,  and  for  making  provision  for  the  greater  security 

of  persons  passing  through  the  streets  '^ ;  and  sect.  28  shows  the 

flame  purpose,  as  it  says  that  any  three  or  more  persons  assembled 

together  in  the  street  for  the  purpose  of  betting  shall  be  deemed 

to  be  "  obstructing  the  street."     The  real  object  and  purpose  of 

the  section  was  to  provide  against  obstruction,  and  it  only  dealt 

with  street  betting  in  so  far  as  such  betting  would  lead  to  obstruc* 

tion.    The  real  object  and  scope  of  the  bye-law  is  to  prevent 

betting  in  the  streets.     The  section   says  that   three  or  more 

persons  shall  not  assemble  in  the  street  for  the  purpose  of  betting 

uid  thereby  cause  an  obstruction,  but  it  does  not  say  that  one 

porson  may  frequent  and  use  the  street  for  the  purpose  of  betting 

which  is  the  very  subject-matter  dealt  with    by  the   bye-law. 

They  deal  with  two  different  things,  and  there  is  no  inconsistency 

between  the  provisions  of  the  Act  and  of  the  bye-law.  The  bye-law 

18  therefore  valid. 

Joseph  Walton,  Q.C.  in  reply. 

Dcddy  referred  to  Jones  v.  Walters,  62  J.  P.  374. 

Dablikq,  J. — I  think  in  this  case  the  appeal  must  be  dismissed. 
The  first  question  we  have  to  consider  is,  whether  the  bye-law 
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Whitb       would  be  good  if  it  were  not  for  the  Metropolitan  Streets  Act^ 
MoBLBT      1867.     I  think,  putting  the  Metropolitan  Streets  Act  out  of  the 

'     question,  the  bye-law  would  be  a  good  bye-law  for  the  better  rale 

1899.        and  government  of  this   district.     It  obyionsly   is  a  bye-law 
n^  ^^^_    intended  to  prevent  the  use  of  the  streets  for  something   for 
Validity—    which  they  are  not  intended.     They  are  intended  for  use  as  hig^h- 
**  Good  rule    ways  for  people  to  pass  and  repass  along  them.     This  bye-law  is 
and  govern-    aimed  against  persons  who  frequent  and  use  the  streets  or  any 
Fremtenting  ^^^^^^  public  place  for  the  purposo  of  making  bets  there ;  and  I 
Btreetfor     should  Say,  first  of  all,  it  is  obvious  that  the  people  who  frequent 
hetUng—     ^ud  Use  Streets  and  public  places  for  making  bets  with  persons 
l^lo^l^.   who  choose  to  come  there,  prevent  the  natural  use  of  the  streets 
law  and     and  public  places  for  walking  about,  and  prevent  them  from 
gtatuU--     being  places  of  free  passage;  but  I  am  inclined  to  think  that 
c^it/l^s*   ^^^^  ^^  ^  further  reason  than  that.     I  am  inclined  to  think, 
45  ^ie'vici.  bearing  in  mind  what  was  said  by  Lord  Russell,  C.J.  at  the  end 
c.  50, 8.  23.    of  his  judgment  in  the  case  of  Burnett  v.  Berry  {ubi  sup,),  that 
the  bye-law  would  be  good  on  quite  a  different  ground ;  that  it 
would  be  good  as  preventing  that  being  done  in  the  streets — 
namely,  betting  in  the  streets — ^which  the  Legislature  has  said 
shall  not  be  done  in  places  kept  for  the  purpose,  such  as  bettings 
houses.     I  think  the  words  of  the  Lord  Chief  Justice  may  well 
be  read  to  mean,  and  I  am  inclined  to  think  he  did  mean  to  say, 
that  it  would  be  perfectly  right  in  a  local  authority  to  prevent 
their  streets  being  used  for  the  same  purpose  for  which  the 
Legislature  had  said  houses  should  not  be  used.     Therefore  I 
think,  putting  the  Metropolitan  Streets  Act  out  of  the  question, 
that  the  bye-law  is  a  good  one.  I  think  so  also  for  this  further  reason 
that,  since  the  judgments  in  Kruee  v.  Johnson  {iibi  sup.),  the 
Courts  will  not  in  the  case  of  a  bye-law  made  by  a  local  authority — 
a  popularly  elected  body — ^look  so  strictly  to  see  whether  it  is 
reasonable  or  unreasonable,  as  they  have  been  in  the  habit  of 
looking  at  bye-laws  made  by  railway  and  dock  companies.     I 
think  that  since  the  case  of  Kruse  v.  Johnson  {ubi  sup.)  we  must 
take  it  that  the  view  of  the  Court  is    that   there  is  a  larger 
discretion  confided  to  elected  bodies  than  was  given  to  dock, 
railway,  and  other  like  companies,  and  that  the  Courts  will  not 
scrutinise  so  strictly  the  bye-laws  of  public  bodies  as  they  will 
bye-laws  made  by  trading  corporations.     Now,  with  regard  to  the 
Metropolitan  Streets  Act,  1867,  it  is  said  that  the  bye-law  is 
repugnant  to  sect.  23  of    that   Act.     If  the  bye-law  and  the 
Metropolitan    Streets    Act    prohibited    the    same    thing    and 
provided   different  penalties,   or  if   they  prohibited  the   same 
thing,    one    with    a    condition   and   one    without  it,   and   the 
bye-law  removed  a  condition,  I  should  then  say  that  the  bye- 
law  was  repugnant  to  the  Metropolitan  Streets  Act.     The  law 
upon  this  point  seems  to  be  laid  down  by  Cockburn,  C.J.  in 
Bentham  v.  Hoyle  (ubi  sup.),  where  he  says  :  "Where  the  Legis- 
lature itself  has  taken  the  initiative,  and  has  superseded  the 
necessity  of   making  any    bye-law   by   a   statutory    enactment 
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applicable  to  the  very  oase  in  respect  of  which  the  company  have       Wmn 
taken  npon  themselves  to  make  a  bye-law,"  then  the  bye-law      moelbt 

wonld  be  repugnant  to  the  statute.     But  do  these  two  thinfi^s,  the        

statate  and  the  bye-law,  deal  with  the  same  case  ?     I  do  not        1899. 
think  they  do.     Undoubtedly  they  both  deal  with  betting  and    ^  ^Ii^a_ 
with  what  in  the  statute  is  said  to  be  an  obstruction^  and  what    Validity— 
in  the  eye  of  the  law  may  be  an  obstruction,  in  the  streets  and    "  Oood  rule 
pobUc  places ;  but  I  do  not  think  they  deal  with  the  same  thing.   °^*^  govern- 
What  is  punished  in  the  one  is  not  forbidden  in  the  other.     The   frequenting 
bye-law  does  not  prohibit  the  same  thing  as  the  statate  prohibits,     street  for 
and  the  statute  does  not  punish  the  same  thing  as  the  bye-law   j}^*^'^ 
punishes.     The  statute  prohibits  three  persons  from    meeting  be^^Mmhye- 
together  and  making  bets  and   punishes   them.     It   does  not      law  and 
say  that  one  person  may  stand  about  the    streets  and   make     fftatute— 
bets;    the    bye-law    says    that  one    person    shall    not    stand  c. it/Vss* 
about   the    streets    and   make    bets;    but  the  statute  has  not  ^h^ieviei. 
said  that  he  may.      Further,  the  bye-law  does   not  deal  with    c-  ^0,  s.  23. 
a  person  doing  that  only  once,  and  the  bye-law  does  not  say 
that  if  any  person  makes  a  bet  in  the  street  with  any  other 
person  he  shall  be  liable  to  a  penalty.     The  bye-law  says  that  if 
any  person  shall  frequent  and  use  a  street  or  public  place  for  the 
purpose  of  making  bets  with  any  other  person,  then  that  shall  be 
an  offence  against  the  bye-law.     That  is  quite  a  different  thing 
to  what  the  statute  deals  with.     The   statute  punishes    three 
persons  who  once  bet  in  the  streets;  it  does  not  punish  two 
persons  who  once  bet  there,  or  one  person  who  once  bets  there. 
The  bye-law  does  not  wait  for  two  persons  or  three  persons  to 
come  there^  but  the  bye-law  says  that  if  any  person  frequents 
and  uses  the  street— that  is,  does  it  once  at  all  events — ^he  shall 
be  liable  to  be  punished  whether-^as  I  read  it— other  persons 
actually  come  to  bet  with  him  or  not  on  the  particular  occasion 
on  which  he  is  charged.      It  seems  to  me,  therefore,  that  the 
statute  and    the  bye-law  provide  against  two  different  thing^s, 
and  that  one  is  not   repugnant    to  the  other  in  the  sense  in 
which  the  law  has  been  laid  down  in  Benham  y.  Hoyle  {ubi  supj) 
and  Edwards  y.  Master,  ^c,  of  the  Company  of  Watermen  and 
Lightermen  (vhi  sup,). 

Chakctll,  J. — I  am  of  the  same  opinion.  Apart  from  the 
Metropolitan  Streets  Act,  1867,  the  case  of  Burnett  y.  Berry 
(vhi  tup.)  is  expressly  in  point,  and  I  think  it  is  binding  on  us 
eren  if  we  did  not  agree  with  it.  Personally  I  do  agree  with  it, 
and  I  do  not  mean  to  cast  any  doubt  upon  it  in  what  I  haye  said, 
hut  I  think  it  would  not  be  open  to  us  now  to  question  it,  and  in 
point  of  fact  it  has  already  been  followed  in  the  case  of  Jenes  y. 
WaUers  [ubi  sup.),  decided  in  1898.  Consequently  that  must  be 
taken  to  be  settled.  That  case  settles  that  this  bye-law  is  within 
the  powers  under  which  it  purports  to  be  made,  unless,  of  course, 
the  Metropolitan  Streets  Act,  1867,  which  I  will  deal  with 
presently,  affects  the  question.  It  further  precludes  the  question 
of  its  reasonableness,  but  since  that  case  was  decided  the  case  of 
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Whitb       Kruse  v.  Johnson  {ubi  sup.)  has  been  decided  and  has  thrown  a 
Moio.  r      S^^  d®*l  of  ^®^  light  on  the  extent  of  the  doctrine  aboat  the 

'      reasonableness  of  bye-laws^   and  so  far  as   I   understand   that 

1899.        decision  the  main  point  of  it  is  this,  that  where  a  thing  is  of  a 
"T"  _    character  that  it  can  be  a  nuisance  and  can  be  an  annoyance, 
Vdiidity—    ^^^^  ^^  ^^  almost  always  for  the  local  authority  which  has  the 
'*  OoodrtUe    power  to  make  the  bye-laws  to  say  whether  it  shall  be  considered 
and  g&vem-   to  be  a  nuisance  and  ah  annoyance  in  the  particular  locality  in 
Frequenting  rcspect  of  which  they  make  the  bye-law.     The  Court  will  say 
street  for     the  bye-law  may  be   unreasonable  if  they  think  that  the  act 
betting—-     forbidden  could  not  be  a  nuisance ;  but  they  will  not  as  a  rule, 
^JJ2J1^^  if  they  think  it  could  be  a  nuisance^  interfere  with  the  discretion 
law  and      of  the  local  authority  as  to  whether  or  not  it  should  be  forbidden 
statute—     in  that  particular  locality.     That  is  the  main  point  in  Kruse  v» 
184  «M-  ^^^^^^^^  (^^'  *^')j  *^^  i*  seems  to  me  that,  if  it  were  necessary 
4&^Wv%ci,  ^  ^^  anything  to  Burnett  v.  Berry  {vbi  swp,)^  it  would  show 
c.  50, «.  23.    that  this  bye-law  would  not  be  interfered  with  by  the  Court  on 
the  ground  of  its  being  unreasonable.      Then  it  remains  to  con- 
sider the  question  as  to  the  Metropolitan  Streets  Act,  and  I  take 
it  that  that  must  arise  under  the  doctrine  of  law  that  bye-laws 
not  only  must  be  reasonable,  bat  that  they  must  not  be  repug- 
nant to  the  general  law.   The  power  to  make  bye-laws  is  a  power 
to  make  local  laws  which  may  be  supplementary  to  the  general 
law.     It   does   not   make  the  bye-law   bad  because   it  forbids 
something  which  does  not  happen  to  be  forbidden  by  the  general 
law.     That  is  settled  by  several  of  the  cases  that  have  been  cited 
to  us.     That  is  not  the  meaning  of  repugnancy  j  but  the  local 
law  may  not  alter  the  general  law ;  it   may  not  take  away  a 
qualification  or  a  condition  which  makes  an  act  wrong  under  the 
general  law,  and,  of  course,  it  may  not  make  unlawful  an  act 
which  is  expressly  authorised  by  the  general  law.     That  would 
be  repugnancy.     There  must  be  some  inconsistency  in  the  bye- 
law  other  than  that  the  local  law  goes  on  and  forbids  something 
which  is  not  forbidden  by  the  general  law.     Applying  that  here, 
I  have  nothing  to  add  to  what  my  brother  has  said,  and  he  has 
pointed  out  the  distinction  between  these  two  things — the  Act 
and  this  bye-law.     Assuming  that  the  only  head  of  good  govern- 
ment  of  London  under  which  this   can   come  is  the   head  of 
prohibiting  the  misuse  of  the  streets,  I  still  think  that  these  two 
things  are  not  repugnant  to  each  other  or  inconsistent.     The 
Metropolitan  Streets  Act,  1867,  makes  the  accidental  assembling 
together  of  three  persons  for  the  purpose  of  doing  something 
which  goes  beyond  the  ordinary  use  of  the  highway  to  be  an 
obstruction  of  the  highway  and  the  matter  of  a  fine.     Then  the 
local  law — this  bye-law — makes  a  different  thing  altogether  an 
offence.     It  makes  the  frequenting  of  the  place  unlawful,  and^  as 
a  person  would  not  frequent  the  place  for  the  purpose  of  betting 
unless  he   got   persons  to  come  and  meet  him  there  for  that 
purpose,  the  result  of  his  frequenting  there  would  be  to  make 
other  persons  assemble  there,  and   if  the  only  thing  were  to 
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prerent  a  misuse  of  the   street^  it  would  result  in  tliat.    The       Wnn 
renflon  that  the  Aot  and  the  bye-law  are  not  inconsistent  and  not     ^q^„ 

repugnant  is  that  the  gist  of  the  offence  in  the  two  cases  is        

entirely  different.  The  gist  of  the  offence  under  the  Metropolitan        189U. 
Streets  Act  is  the  three  persons  getting  together,  whether  it  is    ^  ^^^g 
intentionally  or  not,  and  the  gist  of  the  offence  nnder  the  bye-     VaUdiiy— 
law  is  the  frequenting  and  resorting  and  doing  it  habitually.    *' Good  rule 
They  are  two  different  things.     One  is  forbidden  by  one  law  and   ^^  govern. 
one  by   the    other,   and   there    seems   to   be   no   inconsistency   prequ»at%ng 
between  them;  and  assuming  that  the  only  head  of  good  rule      street  for 
and  government   under   which    this   comes,    is   the   head   with    J^^^'^^'~ 
reference  to  the  preventing  a  misuse  of  the   highways,  I  think   ^^^J^^^. 
that  there  is  no  repugnancy.   I  am  strongly  inclined  to  think  that      law  and 
in  the  expressions  used  by  Lord  Russell,  C.J.  in  Burnett  v.  Berry     *tatute-— 
(ubisup,),  he  meant  to  go  beyond  the  mere  misuse  of  the  high-  ^  f^^  ^  ^*. 
way,  and  meant  to  say  that  it  was  within  the  power  of  the  local  45  ^  46  Vict. 
aothority  to  apply  to  the  streets  within  their  jurisdiction  a  bye-    c.  50, «.  23. 
law  forbiddinfj^  something    that    was    already    forbidden  in  a 
different  way  in  different  places.     Wright,  J.  certainly  said  the 
same  in  Jones  v.    Walters  {ubi  sup.),  and,  if  that  be  right,  it  is 
obvious  that  there  is  no  inconsistency  between  these  two  things. 
It  seems  to  me    on  either  ground   it  may  be  said  there  is  no 
repngnancy    here,  but  if  it  were  not  that  the  first  gronnd  is 
sufficient^  J  should  want  further  time  to  consider  the  latter  point. 
I  feel  no  doubt  that  the  bye-law  is  a  good  one. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Lewis  and  Lpwis, 

Solicitor  for  the  respondent,  W,  A,  Blaxland, 


QUEEN^S  BENCH  DIVISION. 

Monday,  May  15, 1899. 

(Before  Dabling  and  Channell,  JJ.) 

Caxeson  (app.)  V.  Tatlob  (resp.)  (a) 

Weights  and  Measures — Goal  ticket — Merchant  trading  under 
trade  name — Insertion  of  trade  vame  as  seller — Sufficiency — 
Weights  and  Measwes  Act,  1889  {62  ^  68  Vict,  c.  21), «.  21. 

A  seller  is  entitled  to  insert  vn  the  ticket  required  to  he  delivered 
to  (he  pwrchaser  of  coals  under  sect,  21  of  the   Weights  and 

(•)  Beport«d  by  W.  m  B.  Hbsim,  Baq.,  Barrister-at-Law. 
VOL.   XIX.  A   A 
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Gambkon         Meaav/rea  Act,   1889^   ths  name    under  which   he   carries  on 


V. 

Tatlor. 


biLsiness,  althotigh  such  name  is  not  his  real  name. 


1899.        /^ASB  stated. 

•n!?.™****^       The    appellant    was    summoned    upon    an    information    and 

Coal  tickei—  complamt  tot  that  he  caused  to  be  delivered  a  quantity  of  coal 

Trade  name—  exceeding  2cwt.  to  a  purchaser  by  means  of  a  vehicle,  and  did 

52*'d^^**^T  unlawfully  neglect  to  deliver  or  cause  to  be  delivered  or  sent  by 

c.  21,8.  ii.    post  or  otherwise  a  ticket  or  note  according  to  the  third  schedule 

of  the  Weights  and  Measures  Act,  1889. 

The  following  facts  were  proved  before  the  justices  : — 

That  on  the  18th  day  of  November,  1898,  one  of  the  appel- 
lant's carmen  delivered  to  a  purchaser  in  the  parish  of  Old 
Brentford  a  quantity  of  coal  exceeding  2cwt.,  namely,  one  ton, 
by  means  of  a  vehicle  on  which  the  appellant's  name,  viz., 
Cameron,  appeared. 

The  appellant,  before  any  part  of  the  coal  was  unloaded, 
delivered  to  the  purchaser  of  the  coal  a  ticket,  partly  in  writing 
and  partly  in  print,  wherein  the  seller  of  the  coal  was  described 
as  the  Co-operative  Coal  Company.  Before  the  ticket  was  so 
delivered  to  the  purchaser  the  name  of  the  person  in  charge  of 
the  vehicle  had  been  inserted  thereon. 

it  was  further  proved  that  the  appellant  had  for  several  years 
before  the  day  in  question  carried  on  business  as  a  coal  merchant 
on  his  own  account  at  various  places  under  the  name  of  the 
Co-operative  Coal  Company  and  under  four  other  different  names 
in  London. 

There  was  in  fact  no  company,  limited  or  otherwise,  in 
existence. 

Shortly  before  the  18th  day  of  November,  1888,  the  purchaser 
referred  to  above  had  ordered  from  an  office  where  the  appellant 
was  trading  under  the  name  of  the  Co-operative  Coal  Company, 
at  Ealing  Dean,  one  ton  of  coal. 

It  was  contended  by  the  respondent  that  the  words  in  the 
ticket,  "  Sellers.  The  Co-operative  Coal  Company,"  were  not  a 
compliance  with  the  provisions  of  sect.  21  and  the  third  schedule 
of  the  Weights  and  Measures  Act,  1889,  and  that  the  real  name 
of  the  seller,  F.  B.  Cameron,  ought  to  have  appeared  on  the 
ticket  as  the  seller  of  the  coal.  It  was  not  contended  that  there 
was  any  attempt  or  intention  lo  deceive  or  defraud  the 
purchaser. 

The  justices  were  of  opinion  that  in  order  to  comply  with  the 
provisions  of  the  Act,  which  was  passed  for  the  protection  of 
purchasers,  the  real  name  of  the  seller  of  the  coal,  i.e.,  F.  B. 
Cameron,  ought  to  have  appeared  on  the  ticket,  and  not  the 
name  of  the  Co-operative  Coal  Company,  under  which  he  was 
carrying  on  business,  as  it  was  not  a  sufficient  disclosure  of 
the  name  of  the  seller,  and  that  the  words  '^  Seller.  The 
Co-operative  Coal   Company ''  were  not  a  sufficient  comphance 
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with  the  Act  of  Parliament.     They  therefore  convicted  and  fined      Oambbok 
the  appellant.  Tatlor. 

L.  W.  Kershaw  {J.  P.  Grrain  with  him)  for  the  appellant.  

J.  G.  Earle  for  the  respondent.  1899. 

Dabling^  J. — I  am  of  opinion  that  the  conviction  in  this  case   ^re^^t,  and 
was  wrongs  and  mnst  be  quashed.     The  Weights  and  Measares    mecuuret— 
Act  provides  that  where  any  quantity  of  coal  exceeding  2cwt.  Ooai  ticket- 
is  deliyered  by  any  vehicle  to  a  purchaser,  the  seller  of  the  coal  ^^Jk^^^J^^ 
shall  therewith  deliver  or  send  to  the  purchaser  before  any  part  52  <^  53  Vxct 
of  the  coal  is  unloaded  a  ticket  according  to  the  form  given  in   c.  21,  s.  21. 
the  schedale   to   the  Act,  or  one  similar  to  it.     The  form   says 
*'  Here  insert  the  name  of  the  seller,^'  and  I  think  that  direction 
is  complied  with  when  the  name  of  the  firm   under  which  the 
appellant  carried  on  business  was  inserted  in  the  ticket.    I  think, 
moreover,  that  the  appellant  in  the  present  case  might  equally 
well  have  described  himself  either  by  his  own  real  name  or  by 
the  name  under  which  he  carried  on  business. 

Chahivell^  J. — I  am  of  the  same  opinion.  The  general  law  of 
this  country  is  that  a  man  can  take  any  name  he  chooses  under 
which  to  carry  on  business,  and  there  is  nothing  in  the  Weights 
and  Measures  Act  to  derogate  from  his  right  to  do  so.  The 
conviction  mnst  be  quashed. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Woodbridge  and  Son. 

SoUcitor  for  the  respondent.  Sir  Richard  Nicholson. 


QUEEN'S  BENCH  DIVISION. 

Monday,  June  5,  1899. 

(Before  Day  and  Lawkancx,  JJ.) 

Cabsitt  (app.)  V.  Godson  and  Sons  (resps.).  (a) 

Metropolis — Building — "  Used  in  part  for  purposes  of  trade  and 
in  part  cm  a  dwelling -house'* — Puhlic-house — lAcences  over 
whole  building — London  Building  Act,  1894  (57  ^  58  Vict. 
c.  eexiii.),  s.  74  (2). 

By  sect.  74  (2)  of  the  London  Building  Act,  1894,  ''  in  every 
building  .  .  .  used  in  part  for  purposes  of  trade  or  mauu- 
fadure  and  in  part  as  a  dwelling-house,  the  part  used  for  the 
purposes  of  trade  or  manufactv/re  shall  he  separated  from  the 

(a)  Reported  by  W.  db  B.  Hrrwriit.  ERq.,BarriBter-at-Law. 

A  A  2 


Licensed 
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OARBirr  part  used  as  a  dAJoelling-hottse  by  walls  and  floors  constructed  of 

OoDflmi  fire-resisting  materials,  and  all  passages,  staircases,  and  other 

SoNB.  means  of  approach  to  the  part  used  as  a  dwelling-house  shall  he 

constructed  throughout  of  fire-resisting  materials/^ 

^^*        Held,  that  the  enax^tment  did  not  apply  to  a  pubUc-house  where 
Metropolis—       ^^^  licence  extended  over  the  whole  of  the  premises,  and  upon 
Building—        which  the  licensee  and  his  family  resided. 

J^'^J^^^^y  Licensed  premises  were  constructed  with  a  way  from  the  street 
partly^ as  through  the  bar  to  a  lobby  which  communicated  with  a  staircase 
dwelUng-         reaching  living  rooms  in  the  upper  portion  of  the   premises. 

The  lobby  also  opened  into  an  inclosed  yard. 
Held,  that,  under  the  circumstances,  the  way  through  the  ba/r  was  not 
London  a  means  of  approach  to  the  part  of  the  premises  used  as  a  dwell- 

Building  Act,       ino-hoUSe. 

1894—67  4-58  ^ 

Vict.c.  ccmiii.j    ^^^  a  i.  -n  i 

s.  74  (2).      I  ^  Abfi  stated. 

The  respondents  were  sammOQed  for  that  in  erecting  a  certaiD 
buildiDg,  i.e.,  the  Horse  and  Groom  pnblic-hoaae^  certain  things 
were  done  in  contravention  of  the  London  Building  Act,  1894^  and 
that  they  had  made  default  in  complying  with  a  notice  of  irregu- 
larity served  upon  them. 

The  following  facts  were  proved  or  admitted  : 
The  respondents  were  the  builders  engaged  in  erecting  the 
public-house^  a  building  exceeding  ten  squares  in  area  and  to  be 
used  as  a  fully-licensed  house,  but  not  as  a  hotel,  the  ground 
floor  consisting  of  a  bar,  lavatory,  and  pot-room ;  the  first  floor 
consisting  of  a  public-room,  lavatory,  spirit  storeroom,  kitchen, 
larder,   and  scullery ;  the  second  and  third  floors  consisting  of 
bedrooms  and  living  rooms.     The  only  means  of  communication 
between  the  floors  was  a  staircase  terminating  in  the  lobby  on 
the  ground  floor.     The  licensee  and  his  family  would  reside  in 
the  building,   and  the  whole  of  the  building  in  question   was 
covered   by    the  justices'   and   excise   licences.     The  notice  of 
irregularity  required  the  respondents  to  construct  throughout  of 
fire-resisting  materials  all  passages^  staircase,  and  other  means  of 
approach  to  the  part  of  the  building  to  be  used  as  a  dwelling- 
house  under  sect.  74  of  the  Act.     In  order   to   get  from  the 
street  to  the  lobby  and  staircase  it  is  necessary  to  enter  through 
the  door  to  the  front  of  the  bar,  and  to  pass  through  a  corridor 
at  the  back  of  two  private  bars  and  through  the  saloon  bar^  a 
distance  of  twenty-two  yards^  and  thence  to  the  lobby,  which 
gives  access  to  the  staircase.     The  door  separating  the  lobby 
from  the  bar  is  to  be  and  the  staircase  itself  and  lobby  are 
constructed  of  fire-resisting  materials,  but  the  floor  and  other 
parts  of  the  bar  are  not  of  fire-resisting  materials.     The  lobby 
which   gives   access  to   the    staircase  also    opens    into  a  back 
yard  extending  the  whole  width  of  the  house  and  to  a   depth 
of    100ft.   surrounded  in   part  by  buildings  and  in  part  by  a 
wall  Sft.high  at  its  lowest  part.      There  is  no  exit  from  the 
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yard  except  that  which  leads  into  the  lobby  giving  access  to  th^      Gauutt 
staircase.  ^      "* 

It  was  contended  on  behalf  of  the  appellant  that  the  building        sons. 
was  one  nsed  in  part  for  parposes  of  trade  and  in  part  as  a        — 
dwelling-house,    and    was     so    used    within    the    meaning    of        ^^^' 
sect.  74  (2),  and  that  the  way  through  the  bar  to  the  lobby  and  MetropoUs— 
staircase  was  under  the  circumstances  a  means  of  approach  to    BwOding— 
the  part  of  the  building  to  be  used  as  a  dwelling-house,  and  that  F'^f?^*^^^ 
not  being  constructed  throughout  of  fire-resisting  materials  it     partly  a* 
was  in  contravention  of  the  said  Act.  dwtMvng' 

It  was  contended  on  behalf  of  the  respondents  that  the  building  ^m««— 
in  question  was  not  a  building  used  in  part  for  purposes  of  trade  jJuse^ 
and  in  part  as  a  dwelling-house,  and  that  it  was  not  so  used  London 
within  sect.  74  (2)  of  the  Act,  and  that,  even  if  it  was,  the  way  Building  Act, 
through  the  bar  of  the  public-house  to  the  lobby  was  not  a  means  ^vict~^Lwi^^ 
of  approach  to  the  part  of  the  building  to  be  used  as  a  dwelling-  «.  74(2). 
house  within  the  section. 

The  magistrate  was  of  opinion  that  the  building  was  not  a 
building  intended  to  be  used  in  part  for  the  purposes  of  trade 
and  in  part  as  a  dwelling-house  within  the  Act,  and  he  held  that 
even  if  it  was,  the  way  through  the  bar  to  the  lobby  giving 
access  to  the  staircase  was  not  under  the  circumstances  a  means 
of  approach  to  the  part  of  the  building  to  be  used  as  a  dwelling- 
house. 

He  thereupon  dismissed  the  summons. 

By  the  London  Building  Act,  1894  (57  &  58  Vict,  c  ccxiii.), 
s.  74: 

(2)  In  every  building  exceeding  ten  sqaares  in  area  used  in  part  for  parposes  of 
truls  or  manufacture  and  in  part  as  a  dwelling-house,  the  part  used  for  the  purposes 
of  trade  or  manufacturo  shall  be  separated  from  the  part  nsed  as  a  dwelling-house  by 
walk  and  floors  constructed  of  fire- resisting  materials,  and  all  passages,  staircases, 
sod  other  means  of  approach  to  the  part  used  as  a  dwelling-house  shall  be  constructed 
throughout  of  fire-reeisting  materials.  The  part  used  for  purposes  of  trade  or 
manufacture  shall  (if  extending  to  more  than  two  hundred  and  fifty  thousand  cubic 
feet)  be  subject  to  the  provisions  of  this  Act  relating  to  the  cubical  extent  of  build- 
ings of  the  warehouse  class : 

ProTided  that  there  may  be  constructed  in  the  walls  of  such  staircases  and  passages 
nefa  doorways  as  are  necessary  for  communicating  between  the  difiPerent  parts  of  the 
boiUing,  and  there  may  be  formed  in  any  walls  of  such  building  openings  fitted  with 
fin-resting  doors. 

Avory  for  the  appellant. — The  case  turns  upon  sect.  74  (2)  of 
the  London  Building  Act,  1894.  It  is  submitted  that  this  public- 
hoase  is  a  building  used  partly  for  trade  and  partly  as  a  dwell- 
ing-house. The  only  means  of  access  to  the  upper  rooms  is 
through  the  saloon  bar,  and  so  into  the  lobby.  The  other  door 
only  led  into  an  inclosed  yard,  and  the  sole  way  out  of  the 
building  was  through  the  bar. 

Wootten  for  the  respondents. — The  magistrate  was  right. 
This  public-house  is  not  within  the  section  of  the  London 
Building  Act,  1894,  at  all.  The  74th  section  was  meant  to 
apply  to  the  cases  of  shops  and  upper  parts,  and  to  whole  houses 
used  for  the  purposes  of  trade  where  the  occupier  dwells.     The 
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Oarsitt      licences  here  cover  the  whole  of  the  house.     The  way  through 
Q     **  the  saloon   bar  is  clearly  not  an  approach.     Thtt  door  into  the 

Sons.        back  yard  satisfies  the  Act. 

Avory  in  reply. 

1819.  Day,  J. — There  seems  to  me  to  be  very   great  difficulty   in 

MetropoliB^  applying  this  section  to  a  building  of  this  description.     In  point 
Building—    of  area,  no  doabt,  it  is  within  the  section.     That  is  to  say^  if  you 
Used  partly   measure  it  in  the  way  that  Mr.  Avory  has  measured  it,  it  seems 
partly  as     ^  '^^  clear  that  it  is  a  building  containing  a  sufficient  number  of 
dweUing^     Square  feet  to  come  within  it.      Nevertheless  I  find  considerable 
house—      difficulty  in  applying  the  particular  language  to  the  building  in 
^[JlJJJ^      question.     The  words  of  the  section  are :    *'  In  every  building 
London      exceeding  ten  squares  in  area^  used  in  part  for  purposes  of  trade 
BuUding  Act,  or  manufacture  and  in  part  as  a  dwelling-house^  the  part  used  for 
^.^^"~^^^^®  the  purposes  of  trade   or  manufacture  shall  be  separated  from 
d.  74  (2).    '  ^^3  P^i*t  used  as  a  dwelling-house  by  walls  and  floors  constructed 
of  fire- resisting  materials.^'      Now,  I  confess   that  I  do  not  see 
how  it  can  be  said  that  this  building  is  used   in  part  ''  for  the 
purposes  of  trade  and  manufacture.^'      Ordinarily  speaking,   I 
should  understand  the  expression  ''  for  the  purposes  of  trade  or 
manufacture ''  as  pointing  to  something  in  the  nature  of  a  manu- 
factory or  a  manufacturing  business.     But  here  '^  trade ''  is  said 
to  apply  to  any  trade^  and,  therefore,  that  he  carries  on  the  trade 
of  a  licensed  victualler  on  these  premises^  and  also  uses  part  of 
them  as  a  dwelling  house.      He  carries  on  the  business  of  a 
licensed  victualler  all  through  the   house^  and  he  resides  in  the 
house  as  far  as  it  is  necessary  for  a  licensed  victualler  to  reside 
in  it.     He   simply  resides  in  some  portion  of  the  house  as  any 
licensed  victualler  does^  and  some  other  portions  of  it  are  used 
for    the  purposes    of    entertaining    his    guests.       I    am    quite 
unable  to  say  that  this  comes  within  the  description  of  a  house 
"  used  in  part  for  the  purposes  of  trade  or  manufacture  and  in 
part  as  a  dwelling-house.'^      It  seems  to  me  to  fail  in  answering 
that  description.      I  cannot  understand  how  this  can  be  said  to 
fail  to  carry  out  the  provision  of  the  Act  when  there  is  a  means 
of  communication  tlirough  this  open  area^  or  space,  into  which  he 
undoubtedly  has  carried  a  staircase,  which    staircase  complies 
with  all  the  provisions  of  the  Act.     He  has  provided  a  staircase 
leading  into  the  open  space,  such  as  it  is,  and  it  is  made  of  non- 
inflammable  material  as  the  statute  requires.      It  is  true  they 
might  want  it  in  a  more  convenient  or  accessible  or  pleasant  way 
than  by  walking  right  through  along  the  basement^  where  you 
could  come  out  at  the  front  door,  and  that  is  not  made  of  non- 
inflammable  materials,  but  is  made  of  such  materials  as  would  or 
might  take  fire ;  but^  at  the  same  time^  every  provision  is  made 
ibr   the  safety  of  the  people  who   may   be  living  on  the  upper 
floors  of  the  buildings  and^  if  there  are  any  people  living  there^ 
they  could   get  down  the  stairs  and  so  on  to  this  open  space^ 
which  is  large  and  comprehensive  enough  to  hold  all  the  people 
who  may  be  dwelling  in  the  house ;  and  when  they  got  there  they 
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woald  be^  as  far  as  I  can  understand  it^  in  perfect  safety^  where      Cakbir 
flames  conld  not  reach  them^  or,  at  any  rate^  for  a  length  of  time   ^     ^' 
absolutely  sufficient  to  enable  the  officers  of  the  fire  brigade  to     ^^ns.^" 

extricate  thena.      I  do  not  see  myself  any  danger  or  mischief.     I        

do  not  see  that  Mr.  Bros  ought  to  have  convicted  in  this  case.        l®®*- 
He  has  not  g^one  wrong  in  not  doing  so,  and  1  think,  therefore,  Metropolis— 
his  decision  ought  to  be  upheld.     I  do  not  profess  to  understand    Building— 
all  the  language  of  the   section,  but  I  can  see  very  well  that  Mr.    ^««<*  partly 
Bros  has  pot  a  construction  upon  it  which  is  not  at  all  unreason-  '^^^ ^^^^ 
able  having  regard  to  the  nature  of  the  case  itself.     I  therefore     dwelling- 
think  his  decision  must  be  upheld.  house— 

Lawbahce,  J. — I  am  of  the  same  opinion.     I  think  sub-sect.  2      i|**'**^ 
of  sect.  74  does  not  apply  to  a  building  in  the  position  of  this       London 
particular  public-house,  bat  what  it  was  intended  to  apply  to  was  Building  Act, 
the  ordinary  case  of  a  shop,  or  room  or  rooms,  in  which  some  1894— 57  4;  58 
manufacture  was  carried  on,  with  a  dwelling-house  above.    What    *^*7!i(2)**** 
the  section  provides  is  that  all  the  passages   in  the  dwelling- 
house,  and  the  staircases  and  other  means  of  approach,  shall 
be  constructed  of  fire-resisting  materials.     There  is  no  difficulty 
in  doing  this  in  an  ordinary  case.     You  see  in  ninety-nine  shops 
out  of  every  hundred  an  entrance  to  the  shop  and  an  entrance 
to  the   house,  with  a  wall  between  them;    and   that   must   be 
oonstrocted  in  a  particular  manner,  and  the  approach  must  be 
made  of  fire-resisting  materials.     Now,  in  this  case  you  have  got 
a  trade,  and  it  is  a  trade  no  doubt,  which  is  carried  on  and 
necessarily  carried  on  in  a  dwelling-house,  and  you  can  carry  it 
on  anywhere  else.     The  room  is  a  part  of  the  dwelling-house ; 
there  is  no  separate  part  where  you  carry  on  the  business  of  a 
public-house^  and  the  part  above  where  the  manager  or  the  owner 
is  living  by  himself  or  with  his  family,  which  is  part  of  the  house. 
They  are   all  mixed   up  together,  and  I  think  the  conclusion 
arrived  at  by  the  learned  police  magistrate  was  correct  on  that  part 
of  the  case.  I  need  not  say  anything  on  the  second  point,  because 
if  the  magistrate  is  correct  on  the  first  point  there  is  an  end 
of  the  matter;  but,  looking  at  the  object  of  the  section,    the 
object  clearly  was  to  ensure  safety  to  people  who  were  liable  to 
be  burnt.     My  learned  brother  has  already  pointed  out  that  you 
can  get  into   the   back  yard,  where  you  might,  perhaps,   get 
scorched— not  necessarily  burnt — ^and  you  would  get  at  all  events 
some  advantage  from  that,  and  the  object  which  it  is  desired 
to  obtain  by  the  section  is  partly  attained,  which  is  something 
to  be  thankful  for.     But  then  what  is  said  here  on  behalf  of  the 
appellants  is  this :  Mr.  Avory  is  driven  to  say  if  you  have  got 
to  come  through  a   shop   or  whatever   it   may    be — through  a 
room — ^I  do  not  mind  what  material  you  may  have  in  it,  you 
may  have  it  all  hung  with  the  lightest  muslin,  you  may  burn 
yoar  head  and  body  as  much  as  you  like  as  you  come  through, 
but  what  the  Connty  Council  insist  upon  is  that  you  must  have 
s  fire-resisting  floor,  so  that  you  may  not  burn  your  feet  as  you 
oome  through.     That  is  the  total  result  of  the  whole  thing  if  it 
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Oarkitt      were  to  be  carried  out  in  the  manner  suggested.     Now,  I  very 
Godson  aud   "^^^^  object,  myself,  to  being  in  any  way  a  party  to  any  scheme 
Sons.        whatever  of  enabling  people  to  indirectly  carry  out  something 
which  is  not  absolutely  provided  for  by  the  Act  of  Parliament. 
There  can  be  no  doubt  that  the  object  in  this  particular  case  is 
Metropolis—  ^  attempt  to  get  us  to  decide  something  which  was  not  contem- 
Building—   plated  by  the  statute,  which  has  made  no  provision  for  it.      I 
f^*^  T^^^^d    ^^^  ^^  doubt  that  what  was  intended,  and  what  would  have 
partly  as     ^^^^  &  v^^ry  just  thing  to  say,  was  that  no  part  of  a  house  used 
dwelUng-     for  the  purpose  of  a  dwelling-house  should  be  constructed  which 
f^^~      l^ad  not  a  separate  access  to  a  public  street.     There  is  no  doubt 
hovae—      ^^^^  was  intended,  but  the  effect  of  trying  to  introduce  it   in 
London      this  way  would  be  to  produce  the  absurd  result  which  I   have 
Building  Act,  pointed   out.      I  think,   therefore,  the   learned  magistrate  was 
Vict,~c  ccSii  ]°8*ifi®<l  ^^  coming  to  the  decision  which  he  did  on  both  grounds. 
9.  74  (2).   '  No  doubt  one  was  quite  enough ;  but  if  not  one,  there  is  both 
of  them  there.     I  quite  ag^ee  that  this  was  not  a  dwelling-honse 
in  the  sense  contended  for,  and  I  also  sygree  with  him  that  under 
the  circumstances  of  this  case  there  was  an  approach  which  was 
a  proper  approach,  and  which  was  in  accordance  with  the  terms 
of  the  74th  section  of  the  statute  in  question. 

Appeal  ddsmiased. 
Solicitor  for  the  appellant,  W.  A»  Blaxland. 
Solicitors  for  the  respondents,  Leyton,  Sons,  and  Lendon, 


NORTH   EASTERN   CIRCUIT. 

DuBEAM  Autumn  Assizbs. 

Nov.  25,  1899. 

(Before  Grantham,  J.) 

Req.  v.  Dsxtbr,  Laidlbr,  and  Coatbs.  (a) 

Practioe  —  Evidence  —  AdmissibiUty  —  Refreshing  memory  — 
Solicitor's  diary — Vexatious  Ind/ictments  Acty  1859  (22  <$•  23 
Vict.  c.  17),  s.  1 — Attomey-QeneraVsJiat, 

A  solicitor,  for  the  purpose  of  refreshing  his  mem^yry,  may  be 
allowed  to  look  at  his  own  account  of  his  interviews  with  the 
prisoners,  dictated  by  him  to  a  shorthand  writer,  and  by  the 
latter  written  in  longhand  shortly  after  the  interviews  took  place, 

(a)  B«ported  by  Riohabd  Luck,  Esq.,  Barristor-at-Law. 
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and  rectd  over  by  the  solicitor  shortly  afterwards,  although  the        Rw. 
shorthand  writer  is  alive  and  is  not  called  as  a  witness,  _  *- 

It  is  not  necessary  to  produce  and  prove  the  Attomey-QeneraVs  laidler,  and 
fiat  for  the  presentment  of  an  indictment  under  the  Vexatious      Coatbb. 
Indic4ments  Act.  1859.  -~— 

1899. 


IN  this  case  the  justices  at  petty  sessions  having  refused  to    Practice— 
commit  the  prisoners    for    trials   the  indictment  was   pre-  ^f  ^^'^ri 
Banted  on  the  fiat  of  the  Attorney-General  under  the  Vexatious  ^Jl^^su^ 

Indictments  Act^  1859.  vnemory— 

The  indictment  was  tried   at    the   Durham    Assizes    before    Solicitor's 
Grantham^   J,   and   the   prisoners    were   all    found   guilty   and  oTAUorJ!ieu- 
sentenced  to  twelve  months'  imprisonment  as  offenders  of  the    Qmsrai— 

second  class.  Vematious 

J.  E.  Joel  and  Warner  (instructed  by  the  Solicitor   to    the  i'^^/^j! 
Treasury)  were  for  the  prosecution.  22  ^23  Vid, 

Charles  Mellor  and  Shortt  were  for  the  prisoner.  c.i7,«  l. 

In  order  to  prove  the  conspiracy^  Pybus^  solicitor^  Newcastle- 
on-Tyne,  who  had  been  employed  by  the  prisoners  to  promote 
the  proposed  company^  was  called  as  a  witness  to  prove  what  had 
passed  at  a  great  many  interviews  he  had  with  the  prisoners. 
For  this  purpose  he  proposed  to  refresh  his  memory  by  reading 
entries  made  in  a  journal  containing  the  words  written  by  a 
shorthand  clerk  to  whom^  after  each  interview^  he  had  dictated 
the  subject-matter  of  the  interview  and  the  names  of  the  persons 
with  whom  he  had  had  the  interview.  He  swore  that  within 
three  weeks  after  the  interviews  he  had  gone  over  the  entries  for 
the  purpose  of  making  out  his  bill  of  costs. 

Shortt  and  Mellor  objected  to  his  refreshing  his  memory  by 
reference  to  the  notes  without  producing  the  shorthand  writer^ 
whoy  the  Crown  admitted^  was  alive  in  New  Zealand. 

GbinthaMj  J.  allowed  the  witness  to  refresh  his  memory^  and 
admitted  the  evidence. 

At  the  close  of  the  case  Shortt  and  Mellor  moved  in  arrest  of 
judgment  on  the  ground  that  the  fiat  of  the  Attorney- General 
had  not  been  produced  and  proved. 

Jod,  in  reply^  said  the  fiat  was  deposited  with  the  Clerk  of 
Arraigns  was  not  a  fact  in  issue,  and  need  neither  be  pleaded  nor 
proved. 

Gbahthak^  J.  refused  to  arrest  judgment 

Shortt  and  Mellor  then  asked  for  a  case  to  be  stated  on  the 

Juestion   of  the   admissibility    of   the  evidence  of  Pybus^  and 
rrantham^  J.  took  time  to  consider. 

Leeds,  Dec,  5. — Gbantham,  J. — In  reference  to  the  question 
raised  before  me  at  Durham,  as  to  the  admissibility  of  evidence 
by  a  solicitor,  who  was  allowed  to  look  at  his  own  account  of  his 
ioteryiews  with  the  prisoners,  dictated  by  him  to  a  shorthand 
writer,  and  by  him  written  in  longhand  shortly  after  the  inter- 
views took  place,  I  have  no  doubt  that  I  rightly  admitted  the 
evidence^  and  I  must  decline  to  state  a  case*     The  determining 
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Bao.        point  in  all  these  cases  is  whether  or  not  the  writing  looked  at 

Dcziu.        y  ^^^  witness  can  be  relied  on  to  accurately  refresh  his  memory 

Laidlbr,  AMD  ^^  ^  ^^3  f^^^  thereby  recorded,  even  when  the  memory  of  the 

OoATD.      witness  is  previously  a  blank  on  the  subject.      It  has  been  held 

TTTT        in  one  case  that  a  barrister,  who  has  forgotten  all  about  the 

'        evidence  given  in  a  trial  in  which  he  was  engaged  can  look  at 

Praeiiee—    his  notes  of  the  trial  and  then  say :  '^  As  those  notes  are  on  my 
A^i^^ISrrl    ^™f  8'^^  were  made  by  me,  I  say  that  such  and  such  evidence 
—^freXing  ^*^  given  or  was  not  given  (as  the  case  may  be),  although  I  have 
memory--    no  recolloction  of  the  case.^'     The  name  of  that  case  is  Reg.  v. 
Soiieitor'i     Qmnea  (decided  in  1841,  Ir.  Civ.  R.  167,  per  Crampton,  J.)     In 
of  Mtornw'  another  case  a  person  who  had  since  the  trial  become  blind  was 
General^    allowed  to  have  a  paper  read  over  to  him  to  excite  his  recoUec- 
Vexatxoua    tiou  ;  and  a  shorthand  writer  also  who  had  duly  taken  down  in 
^aT^1SS9—  shorthand  the  material  parts  of  an  address  and  could  only  swear 
22  ^  23  Vict  ^o  ^^3  substantial  accuracy  of  the  remainder,  was  allowed  to  refer 
e.  17, 8, 1.     to  the  whole  of  his  report  of  the  proceedings  before  giving  his 
evidence.      Again,   when   original  notes  cannot  be  found,  the 
witness  may  look  at  a  copy  of  them  if  he  can  swear  positively 
from  his  own  recollection,  after  looking  at  the  copy,  that  it  is 
correct.     The  use  of  a  shorthand  writer  by  a  solicitor  is  now  so 
much  a  part  of  the  daily  work  of  his  office  that  if  the  reading  of 
the  account  of  his  interviews   with  his  clients  dictated  by  him 
to  his  clerk,  and  transcribed  at  once  in  longhand  by  the  clerk, 
but  read  over  by  the    solicitor  meantime  after  the  occurrence, 
enables  him  to  say  positively  such  and  such  events  did  occur,  no 
objection  can  be  taken  to  his  so  refreshing  his  memory,  and  in 
this  case  the  solicitor  had  looked  over  his  record  of  these  inter- 
views soon  after  they  were  held,  quite  irrespective  of  the  previous 
inquiry.     It  is  much  like  the  case  of  the  blind  man.     The  short- 
hand clerk  is  his  alter  ego,  and  almost  part  of  himself.     In  all 
these  cases  it  is  the  peculiar  circumstances  of  each  case  that  must 
be  looked  to  to  guide  us  in  determining  the  question.     It  is  not 
like  the  question  of  the  admissibility  of  evidence;  the  writer  or 
writings  themselves  are  often  not  admissible  as  evidence  at  all. 
In  this  case  the  evidence  of  the  solicitor  apart  from  the  notes  is 
clearly  admissible.     He  had  looked  at  these  shorthand  notes  after 
they  were  made,  and  he  had   looked  at  them  again  when  before 
the  magisti*ates ;  and  as  his  evidence  before  me  could  not  have 
been  excluded  because  he  had  on  these  occasions  referred  to  his 
notes,  and  if  he  had  wished  to  avoid  all  questions  he  could  have 
looked  at  them  the  moment  before  he  got  into  the  witness  box, 
and  if,  as  was  the  fact  on  those  occasions,  he  could  testify  to  the 
accuracy  of  the  statements  therein  made,  it  would  be  the  height 
of  folly  to  compel  him  to   give  less  accurate  evidence  than  he 
could  otherwise   give,  if  permitted    to  refresh  his  recollection 
in  the  way  mentioned.     For  these  reasons  I  decline  to  state  a 
case. 
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QUEEN'S  BENCH  DIVISION. 

Friday,  June  9. 

(Before  Day  and  Lawbance,  JJ.) 

Warwick  (app.)  v,  Graham  (reap.),  (a) 

Public  health  —  Person  nuffering  from  infectious  disease  — 
"  Without  iproper  lodging  or  accommodation  "  —  Patient  well 
provided  for — Danger  of  infection  to  otliers — Public  Health 
Act,  1876  (38  ^  89  Vict.  c.  55),  s,  124. 

Bed.  124  of  the  Public  Health  Act,  1875,  providing  for  the  removal 
to  a  hospital  of  persons  suffering  from  any  dangerous  infectious 
disorder  uhere  such  person  is  without  proper  lodging  or  accom' 
modation,  is  not  only  for  the  protection  of  the  sick  person,  but 
also  for  the  protection  of  others  from  infection. 

The  Court  will  make  an  order  for  removal,  if  such  patient  cannot 
be  properly  isolated,  so  as  to  prevent  infection,  notwithstand/ing 
the  foci  that  the  patient  is  properly  cared  for, 

lASE  stated. 


c 


Ad  application  was  made  by  the  appellant  to  the  justices  for 
an  order  for  the  remoyal  of  the  son  of  the  respondent,  who  was 
suffering  from  an  infections  disease,  namely,  scarlet  fever,  and 
was  withoat  proper  lodging  or  accommodation,  to  a  suitable 
hospital. 

The  following  facts  were  proved  or  admitted : — 

The  respondent  had  a  son  named  Walter,  aged  nine  years, 
Uving  with  him  at  his  house  within  the  borough,  and  the  persons 
living  in  the  house  consisted  of  the  respondent  and  seven  of  his 
fiwnily,  including  the  boy  Walter.  The  boy  was  suffering  from 
Bcarlet  fever.  The  house  was  a  four-roomed  house  containing  a 
kitchen  and  a  parlour  on  the  ground  floor,  one  leading  from 
the  other  with  a  small  scullery  at  the  back,  and  on  the  upper 
floor  two  small  bedrooms  opening  into  each  other.  The  boy 
was  kept  apart  in  the  parlour  on  the  ground  floor;  but  the 
bmily  had  to  pass  the  door  of  the  patient's  room  when  going 
into  the  street  from  the  kitchen  where  the  cooking  was  done 
tnd  where  the  &mily  lived  and  partook  of  their  meals.  The 
boy  was  properly  cared  for  so  far  as  concerned  nourishment  and 
medical  attendance,  and  no  one  slept  in  the  same  room  as 
die  boy. 

A  certificate  was  put  in  by  the  appellant  by  the  medical 
oficer  of  health  that  the  patient  was  suffering  from  scarlet  fever^ 
ttd  that  he  "  was  without  proper  lodging  or  accommodation.^' 

(a)  Reported  by  W.  de  6.  Hxbbibt,  Esq.,  Barrister-at-Law. 
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Warwick         It  was  proved  that  there  woald  be  danger  of  infection  by  the 
Q   ^'  other  people  in  the  house  if  the  boy  continued  to  occupy  the 

'     room  during  the  progress  of  the  illness. 

1899.  It  was  also  proved  that  the  boy  was  properly  cared  for. 

~~~  It  was  contended  by  the  appellant  that  the  certificate  of  the 

<^^6a«<—     medical  ofiicer  was  conclusive  and  binding  upon  the  justices  in 
"  Without    regard  to  the  facts.      Further^  that   the   expression  '^  without 
proper  lodging  pro^Y  lodging  or  accommodation'^  in  sect.  124  of  the  Public 
^^dat^^n**^'  ^^^^   ^ct,   1875,  meant  such  lodging   or  accommodation  as 
Patient  well  would  prevent  infection  by  other  persons  living  in  the  house. 
provided  for       That   althouflfh   the   section    in    question    did   not   expressly 
Act  187^---   require  isolation  of  persons  suffering  from  a  dangerous  infectious 
88  ^  39  Vict,  disease^  there  could  be  no  proper  lodging  or  accommodation  in 
c.  55,  8. 124.  the  house  of  the  respondent  under  the  circumstances  of  this  case, 
as  the  evidence  disclosed  insufficient  means  of   isolation   of  a 
patient  suffering  from  such  a  disorder^  and  that  there  was  danger 
of  infection  by  other  persons  residing  in  the  house. 

The  respondent  contended  that  proper  lodging  or  accommo- 
dation meant  nothing  more  than  ordinary  habitable,  clean, 
comfortable  lodging,  with  proper  accommodation  for  a  sick 
person. 

Upon  the  above  facts  the  justices  rejected  the  appellant's 
contention,  and  held,  as  a  matter  of  law,  that  there  was  not 
sufficient  evidence  to  show  that  the  boy  Walter  was  without 
proper  lodging  or  accommodation  at  the  date  of  the  application, 
and  they  accordingly  refused  to  make  an  order  for  his  removal 
to  a  hospital. 

By  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  124: 

Where  any  soitable  hospital  or  place  for  the  reception  of  the  sick  is  profided 
within  the  district  of  a  local  authority,  or  within  a  convenient  distance  of  such 
district,  any  person  who  is  suflfering  from  any  dangerous  infections  disorder,  and  is 
withont  proper  lodging  or  accommodation,  or  lodged  in  a  room  occupied  by  mors 
tiian  one  family,  or  is  on  board  any  ship  or  Tessel,  may  on  a  certificate  signed  by  • 
legally  qualified  medical  practitioner,  and  with  the  consent  of  the  superintending 
body  of  such  hospital  or  place,  be  removed,  by  order  of  any  justice,  to  saoh  hospital 
or  place  at  the  cost  of  the  local  authority. 

Macmorran,  Q.C.  and  Sylvain  Mayer  for  the  appellant. 

The  respondent  did  not  appear. 

Day,  J. — The  appeal  must  be  allowed.  Sect.  124  was  intended 
to  prevent  the  spread  of  infection,  and  not  only  for  the  benefit 
of  the  sick  person.     This  case  must  be  remitted  to  the  justices. 

Lawbakce,  J. — I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Tatham  and  Procter. 
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QUEEN'S    BENCH   DIVISION. 

Tuesday,  May  2,  1899. 

(Before  Dablinq  and  Channell^  J  J.) 

Big.  V,  Davet  and  others  (Justices),  (a) 

Public  health — Infectious  diseases — Order  of  removal  to  hospital 
— Obstruction  of  execution  of  order — Proceedings  for — Power  of 
justices  to  inquire  into  validity  of  order — Public  Health  Act, 
1875  (38  ^  39  Vict.  c.  55),  s.  124. 

On  the  hearing  of  an  information  against  a  person  for  obstructing 
the  execution  of  an  order  made  under  sect,  124  of  the  Public 
Health  Act,  1875,  for  the  removal  to  a  hospital  of  a  person 
suffering  from  a  dangerous  infectious  disease,  it  is  not  open  to 
the  justices  to  go  behind  the  order  or  inquire  into  its  validity  or 
the  circumstarhces  under  which  it  tvas  made,  and  the  justices  are 
hound  to  convict  if  in  fact  there  has  been  an  obstruction  of  the 
order. 

RULE  for  a  mandamus  to  certain  justices  of  the  peace  for  the 
county  of  Glamorgan  to  state  and  sign  a  case  for  the  opinion 
of  the  Court. 

An  information  was  preferred  by  William  Bishop,  inspector  of 
nuisances  to  the  Margam  Urban  District  Council,  against  one 
Mrs.  Skyrme,  for  having,  on  the  30bh  day  of  December,  1898^ 
obstructed  the  execution  of  an  order  of  one  of  Her  Majesty^s 
JQBtices  of  the  peace,  based  on  the  certificate  of  a  duly  qualified 
medical  practitioner,  for  the  removal  of  a  child  of  Mrs.  Skyrme 
then  suffering  from  a  dangerous  infectious  disorder,  to  wit, 
scarlet  fever^  and  being  then  without  proper  lodging  or  accom- 
modation,  to   a   suitable   hospital   witiiin   the    district   of    the 

OOQDCil. 

The  summons  was  heard  on  the  9th  day  of  January,  1899,  by 
three  justices  sitting  at  Aberavon,  and  the  following  facts  were 
proved  or  admitted  during  the  hearing  of  the  case  : 

On  the  6tb  day  of  December,  1898,  the  defendant  Mrs.  Skyrme, 
who  was  the  wife  of  a  working  man,  at  the  suggestion  of  the 
medical  officer  of  health  for  the  district,  allowed  her  child  to  be 
removed  to  the  Infectious  Diseases  Hospital  of  the  Margam 
Urban  District  Council,  and  the  child  remained  there  uutil  the 
28th  day  of  the  same  month,  and  on  the  latter  date  the  defendant 
went  to  the  hospital  and  carried  her  child  home.  The  caretaker 
o!  the  hospital  had  been  seen  by  the  defendant's  husband  going 

(a)  B«portMi  by  W.  W.  Obb,  Emj.,  Banutor-ftt-Lftw. 
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Rm.        home  drank  on  the  preceding  nighc  or  the  night  before^  and  the 
Datkt    n     ^^^^^^^  ^^  admitted  to  the  district  council  that  this  was  true. 

OTKBU  I^  ^^^  proved  to  the  satisfaction  of  the  Coart  that  the  child 

(JusTioM).    while  in  the  hospital  was  seen  by  the  defendant  running  cMsross  a 

~T        wet  room  in  bare  feet^  and  that^  after  the  return  of  the  child 

.*        home,  the  medical  practitioner  wbo  signed  the  certificate  for  her 

lnjBctiou8     removal  to  the  hospital  said  that  if  the  child  were  kept  warm  for 

diseases-     (j^q  qj.  three  days  she  would  be  well,  and  had  told  the  defendant, 

j^^aJr^    the  mother  of  the  child^   that   there  was  proper  lodgings   and 

Obstruction    acconmiodatiou  for  the  child  in  the  defendant's  house ;  that  the 

of  order  for   child  was  kept  in  a  room  at  the  end  of  a  long  passage  apart  from 

^j!uiice7    ^^®  other  part  of  the  house^  and  that  this  room  was  properly 

jufl'isdiction—  disinfected  according  to  the  instructions  of  the  medical  omoer ; 

VcMdity  of    that  there  was  a  fire  in  the  room  and  the  child  properly  attended 

""^w/^l*^  to,  and  that  disinfectants  were  used. 

1875—38^39  ^'^  ^^®  ^^^^  ^^7  of  December,  1898,  upon  the  certificate  of  a 
Viet,  e,  55.  medical  practitioner  that  the  child  was  suffering  from  a  dangerous 
s.  124.  infectious  disorder  and  was  without  proper  lodging  and  accom- 
modation, and  ought  to  be  forthwith  removed  to  the  Marg^m 
hospital  or  sanitorium,  a  justice  of  the  peace  made  an  order  under 
sect.  124  of  the  Public  Health  Act,  1875,  for  the  removal  of  the 
child  forthwith  to  the  hospital. 

It  was  proved  that  the  defendant  had  no  notice  of  the  intended 
application  for  the  order  for  the  removal  of  the  child  to  the 
hospital,  and  that  after  the  receipt  of  the  order  she  called  in  the 
services  of  an  independent  medical  man,  who  certified  that  there 
was  no  danger  of  infection  if  the  child  were  properly  anointed. 

In  support  of  the  summons  evidence  was  given  of  the  making 
of  the  order  for  removal,  and  of  disobedience  and  obstruction  of 
the  execution  of  the  order  by  the  defendant. 

On  behalf  of  the  defendant  it  was  not  denied  that  the  order 
was  made,  or  that  the  defendant  had  disobeyed  and  obstructed 
the  execution  of  the  order ;  but  the  solicitor  for  the  defendant 
disputed  the  validity  of  the  order,  and  by  cross-examination  of 
the  inspector,  who  was  called  as  a  witness,  sought  to  show  that 
the  accommodation  provided  at  the  house  of  the  defendant^  the 
mother  of  the  child,  was  sufficient,  and  that  the  hospital  men- 
tioned in  the  order  was  not  properly  conducted,  and  upon  these 
grounds  the  solicitor  for  the  defendant  sought  to  justify  the 
defendant's  disobedience  and  obstruction  of  the  execution  of  the 
order. 

The  solicitor  for  the  complainant  objected  to  the  cross-examina- 
tion of  the  inspector,  and  contended  that  it  was  not  open  to  the 
Court  on  the  hearing  of  the  summons  to  go  behind  or  inquire 
into  the  validity  of  the  order  of  the  magistrate  made  under 
sect.  1 24  of  the  Public  Health  Act,  1875,  for  the  removal  of  the 
child,  or  to  inquire  whether  there  was  a  proper  hospital  or  not. 

Two  of  the  three  justices  overruled  these  objections,  and  found 
as  a  fact  that  there  was  no  suitable  hospital  for  the  reception  of 
the  child  provided  within  the  district,  and  that  the  defendant  had 
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proyided  proper  lodging  and  accommodation  for  the  cliild^  and  Rbo. 

upon  this  evidence  they  dismissed  the  summons.     The  chairman  *- 

(Mr.  Davey),  however,  was  of  opinion  that  the  validity  of  the  otbkm" 

order  coald  not  be  gone  into  or  contested,  and  that  the  defendant  (Jusncn). 

ought  to  have  been  convicted,  having  regard  to  the  decision  in  "T" 

the  case  of  Booker  v.  Taylor,  reported  in  the  TJiriies,  the  21st  day  ' 

of  November,   1882 ;  bnt,  the  majority  of  the  Court  being  of  Infectious 

opioion  that  the  information  should  be  dismissed,  the  information  diseases— 

was  dismissed  accordingly.  ^iS^ 

The  solicitor  for  the  complainant  subsequently  applied  to  the  Ohsiruction 

Court  to  state  and  sign  a  case  upon  the  point  of  Lstw  as  to  whether  ^/  <^der  for 

the  Court  could  enter  into  the  question  as  to  the  validity  of  the  *^!JJ^^^^ 
order  of  the  justices,  or  could  inquire  whether  there  wsbs  a  suitable  jurisdiction— 

hospital.  VaHdity  of 

The  majority  of  the  justices  declined  to  state  a  case,  because  ^^u).^^^^ 
they  thought  from  the  decision  in  Diss  Urban  Sanitary  Authority  1875—38  &  39 
V.  Aldrich  (36  L.  T.  Rep.  663;  2  Q.  B.  Div.  179)  that  they  had    Viet,  c.55, 
no  power  to  state  a  case,  and  that  Ex  parte  Schofisld  (64  L.  T.       '•  ^*^^- 
Kep.  780;  (1891)  2  Q.  B.  428)  also  showed  that  it  was  not  proper 
to  grant  a  case  upon  the  refusal  of  the  justices  to  convict  under 
the  Public  Health  Act,  1875,  and  they  were  of  opinion  that,  as 
they  had  found  as  a  fact  that  there  was  no  proper  hospital  for  the 
reception  of  patients  within  the  meaning  of  the  Act,  and  that  the 
patient  was  provided  with  proper  lodging  and  accommodation, 
the  Court  would  not  interfere  with  such  a  finding.     They  also 
stated  in  their  affidavit  that  they  were  reluctant  to  put  the  defen- 
dant and  her  husband,  who  is  a  working  man,  to  further  ejipense 
in  litigation,  as,  if  proper  care  were  taken  of  the  hospital  in  future, 
there   would    be   no    need    for    similar    proceedings,   and   they 
suggested  that  the  matter  could  be  finally  decided  upon   the 
hearing  of  the  rule  for  a  mandam^is  without  the  necessity  of 
stating  a  case. 

The  above  rule  for  a  mandamus  was  then  applied  for  at  the 
instance  of  the  complainant. 

The  Public  Health  Act,  1875  (38  &  39  Vict.  o.  55),  enacts : 

Seet  124.  Where  any  suitable  hospital  or  place  for  the  reception  of  the  sick  is 
proTided  within  the  district  of  a  local  authority,  or  within  a  conTonient  distance  of 
■oeh  district,  any  person  who  is  suffering  from  any  dangerous  infections  disorder, 
■nd  u  without  proper  lodging  or  accommodation,  or  lodged  in  a  room  occupied  by 
mors  than  one  family,  .  .  .  may,  on  a  certificate  signed  by  a  legally  qualified 
pnetitioner,  and  with  the  consent  of  tiie  superintending  body  of  such  hospital  or  place, 
be  lemoTed,  by  order  of  any  justice,  to  such  hospital  or  place  at  the  cost  of  the  local 
■athority.  .  .  .  An  order  under  this  section  may  be  addressed  to  such  constable 
orofiBeer  of  the  local  authority  as  the  justice  or  local  authority  making  the  same  may 
think  expedient ;  and  any  person  who  wilfully  disobeys  or  obstructs  the  execution  of 
nnh  order  shall  be  liable  to  a  penalty  not  exceeding  ten  pounds. 

8.  T.  Evans  showed  cause.  The  proceedings  here  were  under 
sect.  124  of  the  Public  Health  Act,  1875,  and  under  that  section 
an  order  was  made  for  the  remoyal  of  the  child  to  the  hospital. 
That  order  was  made  ex  parte,  and  without  any  notice  to  the 
mother  of  the  child.     The  mother  disobeyed  and  obstructed  the 
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Kw.        execution  of  that  order^  and  proceedings  were  then  taken  against 
Davct  and   ^®^  before  the  justices  for  such  disobedience  to  and  obstruction 
oTHBss       oi  the  order  of  removal.      The  question  therefore  is  whether  or 
(JuBTioBs).    not  upon  the  hearing  of  such  a  summons  for  obstructing  the 
execution  of  the  order^  the  justices  can  go  behind  the  order  and 
enter  into  its  validity^  or  inquire  into  the  circumstances  of  the  case 
Infectious     Under  which  the  order  was  made.     The  justices  were  right  in 
dM«a«M  -      deciding  that  they  had  power  to  go  behind  the  order  and  inquire 
hospital—     ^^^^  *be  facts  and  to  say  upon  those  facts  whether  an  order  cfught 
OhstrHction    to  be  made.     The  case  of  Booker  v.  Taylor  (reported  in  the  Times 
fw^ta-"^    of  the  21  St  day  of  November,  1882,  and  referred  to  in  Lumley'a 
^^tices*      Public  Health,  5th  edit.,  p.  144,  note  (i),  and  in  Glen's  Public 
juHsdiction-—  Health,  12th  edit.,  p.  288)  was  cited  before  the  justices.    In  that 
Validity  of    ^jage  there  had  been  an  order  iot  the  removal  of  a  child  under 
^^Health  Act  ^  ^^^®  Section.     The  mother  of  the  child  resisted  the  removal,  and 
1875— 88  4-89  was  summoned  for  so  doing.     A.t  the  hearing  the  magistrates 
Viet.  c.  55,    entered  into  the  validity  of  the  order  and  declined  to  convict, 
8. 124.       i^Q^  ^^Q  Court  held  they  were  wrong  in  so  doing  ;  that  they  had 
no  right  to  go  behind  the  order  and  enter  into  its  validity,  and 
that  they  were  bound  upon  the  evidence  to  convict  if  there  had 
been  an  obstruction.     If  that  case  be  rightly  decided,  it  is  tanta- 
mount to  saying  that  a  person  can  be  convicted  of  a  criminal 
offence  without  having  committed  an  offence  at  all,  and  without 
being  heard  at  all.     The  section  lays  down  certain  preliminary 
conditions  that  have  to  be  fulfilled,  as  that  a  suitable  hospital  has 
been  provided  and  that  proper  accommodation   has   not   been 
provided  for  the  child,  and  it  is  a  very  strong  thing  to  say  that 
an  order  may  be  made  under  the  section — an  order  which  is  to  be 
made  ex  parte  and  without  notice  to  the  person  interested — 
without  hearing  the  facts  so  as  to  ascertain  whether  the  conditions 
of  the  section   have   been   complied   with.     [Ghankell^  J. — ^A 
similar  thing  takes  place  in  reference  to  cases  as  to  unsound 
meat ;  there  is  a  power  to  seize  it.     In  such  cases  it  is  necessary 
to  act  promptly,  and  in  the  case  of  infectious  diseases  it  is  equally 
necessary  to  act  promptly.]     There  is  no  appeal  in  these  cases, 
and  therefore  the  Court  is  not  bound  by  the  decision  in  Booker  y. 
Taylor  (ubi  sup.),  which  is  merely  the  decision  of  a  Court  of  co- 
ordinate jurisdiction.     That  case  is  very  shortly  reported ;  it  is 
not  in  any  of  the  recognised  law  reports,  and  it  is  very  hard  that 
this  woman  should  be  condemned  in  a  penalty  without  being 
heard.     He  referred  to  Ways  v.   Thompson   (53  L.  T.  Rep.  858; 
15Q.  B.  Div.  342). 

W,  C.  Ryde  in  support  of  the  rule. — The  sole  question  is 
whether  the  justices  can  go  behind  the  order.  There  is  the 
express  decision  of  Booker  v.  Taylor  {uhi  sup,)  that  the  justices 
cannot  go  behind  the  order.  That  was  cited  to  the  justices,  but 
they  refused  to  follow  it.  A  similar  point  recently  arose  under 
sect.  305  of  the  Act  in  the  case  of  Bobiiison  v.  Corporation  of 
Sunderland  (80  L.  T.  Rep.  262  j  (1899)  1  Q.  B.  751),  and  it  was 
held  that  the  justices  had  no  jurisdiction  to  review  the  decision 
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of  ihe  local  authority  under  that  section.      That  case  is  in  para       Rm. 
materia  with  the  present.     [Channbll,  J.  referred  to   White  v.    t^  JL  .^ 
Bedfem  (41  L.  T.  Bep.524;  5  Q.  B.  Div.  15).]      The  section      o™m 
itself  provides  all  possible  safeguards^  and  the  hospital  is  to  be    (JinnoB8> 
one  managed  by  local  control  where  there  are  sufficient  means  of       "^7^ 

correcting  abuses.      Urgency  is  necessary  in  such  cases^  as  the        ' 

safety  of  many  lives  may  be  concerned^  and  the  object  of  the     Infectwus 
section  is  to  prevent  the  spread  of  infectious  diseases^  and  on    f!*******!"!^ 
this  ground  of  urgency  the  order  may  be  made  ex  parte.     If  the    hospital-^ 
section  had  stood  alone^  it  would  have  been  right  to  place  that    Obitruction 
construction   upon  it;   but,   in   addition,   there  is  the  express  of  order  for 
decision  in  Booker  v.  Taylor  [uhi  sup,)  so  long  ago  as  the  year    *^j^J^^ 
1882.    That  construction  has  been  placed  upon  the  statute,  and  jurudtetion— 
Parliament  has  not  interfered  with  it,  or  corrected  it.     A  similar    ^jjjffi^^ 
provision    was    contained   in    sect.    42   of  the   Public   Health  ^^^^^^  ^^t 
(Scotland)   Act^  1867  (30  &  31  Vict.  c.  101)  ;  this  section  has  1875—38  #39 
been  amended  by  sect.  1  of  53  &  54  Vict.  c.  20,  but  it  has  not    ^»«*-  «•  55» 
been  altered  iu  this  respect.      The  Legislature  has  also  inserted       *'  ^^^' 
the  same  provision  in  sect.  66  of  the  Public  Health  (London) 
Act,  1891  (54  &  55  Vict.  c.  76),  and  has  dealt  with  the  matter  in 
the  Infectious  Diseases   (Prevention)  Act,  1890  (53  &  54  Vict, 
c.  34).     The  Legislature  has  therefore  had  several  opportunities 
of  correcting  the  decision  in  Booker  v.  Taylor  (uhi  8up.)y  and 
has  not  done  so,  but  has  sanctioned  it. 

Daelino,   J. — In  this  case  it  appears  that  this  woman,  the 
mother  of  a  child  ill  with  scarlet  fever,  had  allowed  the  child  to 
be  taken  to  a  hospital.     After  a  time  the  mother  of  the  child 
became  aware  that  the  hospital  was  unfit  for  its  detention.      The 
child  had  not  been  sent  there  by  virtue  of  any  order,  and  the 
mother,  on    discovering    that   the    hospital   was  not    properly 
managed  and  that  some  of  the  attendants  were  drunk,  fetched 
Ae  child  away  from  the  hospital  and  took  her  to  her  own  house, 
and  made  provisions  to  get  the  house  disinfected.      Thereupon 
the  local  authority  got  a  magistrate  to  make  an  order  under 
«ect.  124  of  the  Public  Health  Act,  1875,  for  the  removal  of  the 
child  and  the  putting  of  her  back  in  the  hospital.      That  order 
having  been  obtained,  the  mother  prevented  its  execution,  and 
thereupon  proceedings  were  taken  against  her  under  sect.  124  of 
the  Act,  wldch  says  that  ''  any  person  who  wilfully  disobeys  or 
obstructs  the   execution  of    such    order  shall  be  liable  to    a 
penalty.''     On  the  hearing  of  this  summons  objection  was  taken 
before  the  magistrates  that  they  had  no  power  to  go  behind  the 
<nder  for  removal  to  the  hospi^,  and  in  support  of  this  objec- 
tion there    was    cited    to    them  the  report  from  the    Times 
newspaper  of  the  case  of  Booker  v.  Taylor  (uhi  8v>p.),  which  was 
decided  on  hearing  one  side  only.     That  case  decides  that  the 
JQBtices  were  not  entitled  to  go  behind  the  order  and  inquire  into 
ito  validity,  but  that  they  were  bound  to  act  upon  it.     It  has 
been  pressed   upon  us  that  there  would  be  great  hardship  in 
^wing  a  justice  to  make  such  an  order  as  this  without  giving 
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kk.        to  the  person  interested  an  opportunity  of  being  heard^  and 
^'         undoubtedly  that  would  be  so.     But  what  has  been  alleged  here 
0TB8B8      ^B  ^^^^  ^^®  person  so  interested  has  a  right  to  obstruct  the  execu- 
(JuBTioBs).    tion  of  the  order^  and  at  the  hearing  of  the  summons  against  her 
for    so   doing  raise  the  whole  facts.      The  intention   of  the 
Legislature  was  to  protect  the  public  from  infectious  diseases, 
Infectunu    and  it  is  perfectly   obvious   that  if  the   proceedings   for  the 
dtMMef--     removal  to  the  hospital  were  of  a  dilatory  character  the  whole 
hospital—    ^^^^g  would  be  useless.     I  do  not  think  that  was  intended  at  all. 
OhstrucHon    What  was  intended  was  to  give  a  very  summary  remedy  in  such 
of  order  far   cases  of  infectious  diseases  for  the  protection  of  the  public.     I 
'^jyjJJI^^,      think,  therefore,  that  Booker  v.  Taylor  {ubi  sup.)   was  rightly 
jwrisdietion—  decided,  and  that  when  an  order  of  this  kind  was  made  this 
Validity  of    woman  had  no  right  to  obstruct  the  execution  of  the  order,  and 
^eTl^h^^  that  the  justices  had  no  right  to  go  behind  the  order.     I  should 
1875—88^89  Say  the  remedy  by  writ  of  hdbeaa  corpus  might  be  open  to  any 
Vict,  c.  55,    person  who  had  a  right  to  complain ;  but  1  do  not  think  ths^ 
'*  ^^'       that  question  arises  here.     The  question  is  whether  we  ought  to 
make  absolute  a  rule  for  a  mandamus  to  the  justices  to  state  a 
case.     Under  all  the  circumstances  of  this  case,  if  we  made  such 
an  order  as  that,  the  magistrates  might  say  that  this  woman  had 
no  intention  to  set  the  law  at  defiance,  and  possibly  they  might 
impose  a  nominal  fine  only.     That  being  so,  nothing  would  be 
gained  by  our  taking  that  step,  and  I  think  under  the  circum- 
stances that  this  rule  should  be  discharged. 

Channkll,  J. — >I  am  of  the  same  opinion.     I  think  we  ought  to 
say  that  Booher  ▼.   Taylor  {ubi  sup,)  was  rightly  decided.    Of 
course  it  is  a  general  principle  of  law  that  a  person  cannot  he 
convicted  of  a  criminal  offence  without  being  heard  ;  but  there 
are  exceptions  to  that  rule,  and  those  exceptions  are  cases  where 
it  appears  on  the  words  of  the  statute  itself  that  the  thing  was 
intended  to  be  done  ex  parte  and  that  the  parties  should  act 
promptly,  and  one  of  the  instances  that  was  referred  to  was  the 
case  of  the  destruction  of  unsound  meat,  where  measures  have  to 
be  taken  promptly,  and  where  it  is  desirable  that  the  thing 
should  be  done  and  the  order  acted  on  at  once.     The  present  is 
one  of  those  cases  where  it  is  necessary  to  act  promptly,  and  the 
statute  evidently  meant  that  the  order  made  under  the  section 
for  the  removal  of  a  person  to  a  hospital  should  be  followed  up 
and  acted  on  at  once,  and  that  the  person  should  be  removed 
at  once.     It  seems  to  me  that  the  offence  is  committed  if  the 
person  knowing  that  the  order  is  made  in  fact,  wilfully  disobeys 
it,  and  upon  the  hearing  of  a  summons  for  such  offence  the  magis- 
trates cannot  go  behind    that  order  and  say  that  that  order 
ought  not  to  have  been  made.      I  think  in  strictness  the  magis- 
trate, who  makes  the  order,  ought  to  satisfy  himself  not  only  of 
the  existence  of  the  medical  certificate,  but  also  that  the  other 
conditions  of  the  section  have  been  fulfilled,  such  as  that  there 
should  be  a  suitable  hospital  within  a  convenient  distance,  and 
that  the  person  suffering  from  the  disease  should  not  have  proper 
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lodging  or  accommodation  at  home.     It  was  a  very  doubtfal  pro-        Bug. 
oeedingfor  the  medical  officer  in  this  case  to  go  and  get  an   -.     ^' 
ex  parte  order  to  remove  the   child  to  the   hospital  when  the      othebb 
mother  had  previoasly  removed  the  child  owing  to  the  manage-    (Jubticib). 
moot  of  the  hospital  and  the  statement  that  the  attendant  was 
drnnk.    There  must  be  some  mode  of  questioning  such  an  order^ 
probably   by   certiorari   or   by  writ  of  habeas   corpus,  but  the    Irkfectious 
magistrates  could  not  go  behind  it.      In  this  case,  as  the  fine  at    5*^**^,"7 
the  most  could  only  be  a  nominal  one,  it  is  not  worth  while  to    hospitaJr-^ 
Gallon  the  magistrates  to  state  a  case,  and  on  this  ground  I  think    Ohttruciion 
that  the  rule  should  be  discharged.  ^f  o«^  M 

Rule  discharged.        "^J^^ 

Solicitors   for    the    applicant  in   support   of   the   rule.   Bell,  juHadietian— 
Brodrick,  and  Oray,  for  T.  J.  Hughes,  Bridgend.  Validity  of 

Solicitors  for  the  respondents,  Sharpe,  Parker,  Pritchards  and  ^'j^J^iJJ^^^f* 
Barham,  for  Outhbertson  and  Powell,  Neath.  187S— 38  4-89 

Viet.  e.  55, 
f.  124. 
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May  80  and  31,  1899. 

(Before  Day  and  Lawbance,  JJ.) 

Bbeablbt  (app.)  V.  Moblet  (resp.)  (a) 

hnkeeper — Music  licence — Piano  kept  in  public  room — Playing 
ond  singing  by  customers — ^'  Boom  kept  or  used  for  public 
mtertainment  *'  —  Public  Health  Acts  Amendment  Act,  1890 
(53  ^  54  Fic^  c.  59),  «.  51. 

The  licensee  and  occupier  of  a  licensed  house  kept  a  piano  in  one 
of  the  rooms  of  the  house  to  which  the  public  were  entitled  to  go. 
The  customers  on  Saturday  evenings  and  at  other  times  were  in 
ihe  habit  of  playing  on  the  piano  and  singing  songs  for  their 
own  amusement.  No  payment  was  m^de  for  the  performances, 
or  for  admission  to  the  room,  the  u^ual  cha/rges  only  being  made 
for  the  refreshments  supplied,  and  the  occupier  knsw  that  the 
room  was  so  used  : 

Beld,  that  the  entertainment  was  not  a  public  entertainment 
wUhin  the  meaning  of  sect.  51  of  the  Public  Health  Acts 
Amendment  Act,   1890^   and  that  the  room  was  not  ^'  kept  or 

(a)  Reported  by  W.  W.  Obs,  Esq.,  BaiTiBt6r.at-Law. 

B  B    2 
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Bbeablbt        used  for  public  music  or  other  public  entertainment"  and  that 
MosLiT  ^^  Ucenee  was  necessary  under  that  section. 

.1899.       /^ASE  stated  by  justices  of  the  peace  for  the  boroagh  of  Batley, 

T"J7^  V^     in  the  West  Biding  of  the  county  of  York. 

—  Public        -^  information  was  preferred  by  the  respondent  against  the 

h<nue—Plae€  appellant  charging  that  he,  the  appellant^  on  the  1 7th  day  of 

of  pubUe     December,  1898,  was  the  occupier  of  a  certain  room  forming  part 

* -P<^Jir<r  ^f  ^^^  t^^se  known  as  the  West  End  Hotel  in  Batley,  which 

public  room--  room  was  then  unlawfully  kept  and  used  for  public  singing  and 

User  by      music  without  a  licence  for  the  purpose  having  been  first  obtained 

ptS^J^  fro^*^?  Ucensing  juatices.  __,      _,  ^  ^       .     _,    ^         ^^ 

Acts  Amende       This  information  was  heard  and  determined  at  a  petty  sessions 

ment  Act,    held  for  the  boroagh  of  Batley,  when  the  appellant  was  convicted 

^^nct^^i9^  of  the  offence,  and  was  ordered  to  pay  a  fine  of  bs.  and  9s,  6d.  costs. 

9/51^    '        Upon  the  hearing  of  the  information  the  following  facts  were 

proved  : 

Part  4  of  the  Public  Health  Acts  Amendment  Act,  1890,  had 
been  duly  adopted  by  the  local  authority  for  the  borough,  and 
was  in  operation  during  the  time  in  question. 

The  appellant  was  then  and  had  been  continuously  for  some 
years  past  a  licensed  victualler  and  the  occupier  of  the  fully 
licensed  inn,  ale-house,  or  victualling  house  and  premises  known 
as  the  West  End  Hotel  in  Batley. 

No  licence  for  public  singing  and  music,  or  either  of  them,  or 
for  any  other  public  entertainment  of  the  like  kind,  had  been 
granted  at  any  time  to  the  appellant  or  to  any  .other  person  for 
the  keeping  or  user  of  the  house  and  premises,  or  any  room  or 
any  part  thereof,  for  public  singing,  music,  or  other  public  enter- 
tainment of  the  like  kind,  pursuant  to  part  4  of  the  Public  Health 
Act,  1890. 

The  appellant  had  for  some  time  kept  a  piano  in  one  of  the 
rooms  of  the  hotel,  which  room  was  used  by  the  public,  being  the 
smoke-room  at  the  hotel. 

At  10.25  on  the  evening  of  the  17th  day  of  December,  1898, 
being  an  hour  at  which  the  house  and  premises  were  open  to  the 
public  for  the  sale  of  intoxicating  liquors,  a  number  of  men  were 
assembled  in  the  room ;  one  man  was  playing  on  the  piano  an 
accompaniment  for  another  man  who  was  singing  a  song,  and 
other  men  were  sitting  round  the  room  apparently  listening, 
though  some  may  have  been  talking. 

The  performers  were  ordinary  customers  of  the  house,  and 
were  not  servants  of  the  appellant  or  in  any  way  paid  or 
remanerated  by  him  for  their  performances,  and  they  pei^ormed 
quite  gratuitously  and  of  their  own  free  will.  Pianoforte  music 
and  singing  of  the  same  kind  took  place  and  was  performed  by 
customers  for  the  entertainment  and  amusement  of  themselves 
and  their  friends  and  the  customers  in  the  room,  almost  always 
on  Saturday  evenings  and  sometimes  on  Friday  evenings,  and 
generally  at  feast-times  and  holidays. 
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No  charge  was  made  for  admission  to  the  room  where  suoh    Buab^jbt 
mnsic  and  singing  took  place^  the  nsaal  charges  only  being  made     «.^^' 
for  the  actual  refreshments  ordered  by  and  supplied  to  customers.       ...  ' 
The  appellant  knew  of  what  was  going  on  in  the  room^  and  know-     .  1899. 
ingly  permitted  the  room  to  be  so  used.  .-  TTT 

It  was  contended  for  the  appellant  that  the  room  was  not  kept     ^  PubUc 
or  used  for  public  singing  and  music  within  the  meaning  of  the  kotwo— Place 
PubUc  Health  Act,  1890.  f  Pi>^ 

Upon  the  facts  the  justices  were  of  opinion  :  That  the  user  of  ^I^rJJ^*^ 
the  room  for  singing  and  music  had  been  and  was  so  frequent  publtc  room— 
and  regular  that  it  was  in  fact  ordinary  and  habitual ;  that  music       ^<^  ^ 
and  singing  formed  a  substantial  part  of  the  entertainment  for  ^li^^sl^ij^ 
which  the  room  was  used ;  that  such  masic  and  singing  were  open  j^cU  Amend- 
without  restriction  to  such  of  the  public  as  were  customers  at    ment  Act, 

tiieinn.       ^  ^F^%*9^ 

The  justices  were  therefore  further  of  opinion  that  the  room        ,,'51.    ' 

was  kept  and  used  for  the  purpose  of  public  singing  and  music 

within  the  meaning  of  the  Public  Health  Act,  1890,  and  they 

convicted  the  appellant  accordingly. 
The  question  for  the  opinion  of  the  Court  was  whether  upon  the 

above  facts  the  room  was  kept  and  used  for  public  singing  and 

music  within  the  meaning  of  the  Public  Health  Act,  1890. 
Sect.    51  of  the  Public  Health  Acts  Amendment  Act,   1890, 

(53  &  54  Vict.  c.  59) — ^being  part  4  of  the  Act  dealing  with 

music  and  dancing— provides : 

For  the  regulation  of  pbtoos  ordinarily  ased  for  publio  daneing  or  moaic,  or  other 
piiblie  entertainnient  of  the  like  kind,  the  following  pronsions  shall  have  effect, 
BBmaly:  (1)  After  the  expiration  of  six  months  from  the  adoption  of  this  part  of 
tiui  Aet,  a  honae,  room,  garden,  or  other  place,  whether  licensed  or  not  for  the  sale 
of  wine,  spirits,  beer,  or  other  fermented  or  distilled  liquors,  shall  not  be  kept  or 
vsed  for  pnblic  dancing,  singing,  music,  or  other  public  entertainment  of  the  like 
kind  without  a  licence  f  er  the  purpose  or  purposes  for  which  the  same  respectiTcly 
iatobenaed  first  obtained  from  the  licensing  justices  of  the  licensing  district  in 
^lieh  the  house,  room,  garden,  or  place  is  situate.  (5)  Any  house,  room,  garden,  or 
plaoe  kept  or  need  for  any  of  the  purposes  aforesaid  without  such  licence  first 
obtained  shall  be  deemed  a  disorderly  house,  and  the  occupier  .  .  .  shall  be 
Gable  to  a  penalty  not  exceeding  five  pounds  for  every  day  on  which  the  same  is  so 
kept  or  used. 

WaUer  Beverley  for  the  appellant. — There  was  no  evidence 
upon  which  the  justices  conld  properly  come  to  the  conclusion 
that  the  room  was  kept  and  used  for  the  purpose  of  public 
ringing  and  mnsic  within  the  meaning  of  sect.  51.  To  bring  a 
case  within  the  section^  the  place  must  be  "  ordinarily  used  '^  for 
"  public  dancingj  or  music,  or  other  public  entertainment  of  the 
like  kind.''  There  was  no  evidence  of  any  such  ordinary  user 
here,  as  "  ordinarily  used ''  must  mean  commonly  or  usually  used. 
The  entertainment  was  not  a  public  entertainment  of  any  kind. 
The  piano  belonged  to  the  appellant,  but  the  siugiug  was  not 
provided  by  him.  The  customers  themselves  provided  the  mnsic 
and  the  singing,  and  no  payment  whatever  was  made  by  the 
appellant  to  the  performers,  or  to  any  other  persons  in  respect  of 
the  entertainment,  and  no  charge  was  made  for  admission  to  the 


3?4  bitntiNAli  laW  OASfes. 

Bbiarlbt     room.      It  is  immaterial  that  the  entertainment    took   place 
^  ^'         frequently  on  the  days  mentioned  in  the  case.     There  was  no 

'      advertisement^  no  payment  of  any  kind^  and  it  was  not  any  part 

1899.       of  the  business  of  the  appellant  as  a  licensed  victualler.     The 

~7        magistrates  were  therefore  wrong  in  holding  that  this  house  was 

—^PtTbwT*  kept  as  a  disorderly  house  within  the  meaning  of  the  section. 

house-'Plaee      Boahill  for  the  justices. — Similar  words  to  those  in  sect.  51 

of  pvhUc     occurred  in  sect.  2   of  25  Geo.  2,  c.    36,  and  there  was  the 

^-^iawo^  provision  that  houses  so  kept  without  the  proper  licence  should 

pyihUci  rwym he  deemed  to  be  disorderly  houses.     Sect.  51  of  the  Act  of  1890 

TJserhy      is  more  stringent,  as  the  word  "singing''  occurs  which  was  not 

^liTH^th  ^^  ^^^  ^^^^^  ^^*-  [^^^'  J.— The  only  question  is  whether  this 
AeU  Amend'  ^^^  a  public  entertainment  or  not.]  The  facts  as  set  out  clearly 
fnentAct,  show  that  it  was  a  public  entertainment.  The  public  were 
^^nT^^^  admitted  to  this  room,  and  the  entertainment,  as  the  case  finds, 
8.  51.  '  ^^^^  place  almost  always  on  Saturdays  and  holidays,  and  some- 
times on  Friday  evenings.  It  is  said  that  no  payment  was  taken 
by  the  appellant  for  the  entertainment,  but  payment  for  admis- 
sion  is  not  necessary  to  brin^  the  case  within  the  section  :  (MarJa 
V.  Benjamin,  5  M.  &  M.  565 ;  Gregory  v.  Tuffs,  6  0.  P.  271 ; 
Archer  v.  WilKngrice,i  Bsp.  185).  In  Marks  v.  Benjamin  (uJi 
sup,),  which  arose  under  sect.  2  of  25  Gteo.  2,  c.  36,  Parke,  B. 
laid  down  these  conditions  to  bring  a  case  within  the  section, 
that  the  house  or  room  must  be  kept  with  the  defendant's  know- 
ledge, that  it  must  be  kept  for  the  purpose  prohibited  by  the 
statute,  that  there  must  be  something  like  an  habitual  keeping 
of  it,  and  it  must  be  public,  to  which  all  persons  have  a  right  to 
go,  and  then  he  goes  on  to  say  :  ^'  All  these  are  questions  to  be 
left  to  the  jnry."  So,  here  these  were  all  questions  of  fact  for 
the  justices  to  deal  with,  and  they  have  found  against  the  appel- 
lant on  these  questions  of  fact.  These  cases  show,  in  the  words 
of  Lord  Ellenborough  in  Archer  v.  Willingrice  {uhi  sup.),  that 
'^  it  is  not  necessary,  in  order  to  subject  a  party  to  the  penalty 
given  by  this  Act  of  Parliament,  that  he  should  take  money  for 
admission."  In  three  cases  only  has  it  been  held  that  the  user 
of  the  room  did  not  come  within  the  statute  of  Geo.  2,  namely : 
{Bellis  V.  Burghall,  2  Esp.  721;  Shutt  v.  Lewis,  5  Bsp.  128; 
Hall  V.  Green,  22  L.  T.  Rep.  0.  S.  122;  9  Ex.  247).  These 
cases  are  easily  distinguishable — the  first  on  the  ground  that  the 
entertainment  was  not  a  public  entertainment  at  all ;  the  second 
on  the  ground  that  the  use  of  the  room  was  only  temporary,  and 
was  not  habitual  or  ordinary ;  and  the  third  on  the  ground  that 
a  new  trial  ought  not  to  be  granted  against  the  defendant  in  a 
penal  action.  The  offence  consists  in  the  unrestricted  enter- 
tainment to  the  public.  This  was  a  public  entertainment  because 
the  room  was  thrown  open  indiscriminately  to  the  public,  and  the 
justices  have  so  found.  The  questions  as  to  payment,  or  who 
pays  or  performs,  are  wholly  immaterial.  The  decision  of  the 
justices  was  right  and  the  conviction  ought  to  stand.  He  ako 
referred  to  GhiagUeni  v.  Matthews  (34  L.  J.  116  M.  C.) 
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Day,  J. — ^We  think  that  this  conviction  cannot  be  supported.    Breablbt 
The  case  is  not  within  the  statute  at  all.     The  appellant  did  not     ^.  ^' 

provide  the  music  or  singing;  he  merely  provided  the  piano.      ^ 

That  is  not  an  entertainment  given  to  the  public  in  any  shape  or        1899. 
way.     Persons  come  into  the  public-house  and  they  use  the  piano  j^  ^"Tl. 
in  the  room  just  as  they  are  entitled  to  use  the  chairs  or  stools  in     __  PubUc 
the  room.     This  happened  frequently  on  Saturday  evenings^  and  house-- Place 
sometimes  on  Fridays  and  holidays,  when  persons  were  in  the     ofpuhUc 
habit  of  sitting  down  at  the  piano^  and  they  solaced  themselves     piano  in 
with  music.     The  landlord  did  not  provide  the  entertainment  in  pvhUc  room^ 
any  way^  and  he  could  have  stopped  the  singing  or  playing  at      ^'^  ^ 
any  time.     He  did  not  encourage  the  customers  to  play.     The  p^ii^lg^j^ 
entertainment^  therefore,  was  not  a  public  entertainment  in  any  Acts  Amend- 
shape  or  way^  and  the  case  is  not  within  the  statute  at  all.  *>^^^  ^<st* 

Lawrance,  J. — I  am  of  the  same  opinion,  ^^Vio^id^^ 

Appeal  allowed.     Conviction  quashed,  «.*5i. 

Solicitors  for  the  appellant,  UlUthome,  Currey,  and  Owrrey,  for 
James  Law,  Batley. 

Solicitors  for  the  respondent,  Badham  and  WilUams,  for  Trevor 
C.  Edwards,  Wakefield. 
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Thursday,  Jv/ns  8,  1899. 

(Before  Day  and  Lawbancs,  JJ.) 

Sx  parte  Flikn  and  Sons  (apps.)  (a) 

Licensing — Offences  —  Selling  spirits  without  spirit  licence  — 
Second  conviction  for — Bight  of  owners  of  licensed  premises 
to  apply  to  carry  on  business — Licensing  Act,  1872  (85  ^  86 
Vict.  c.  94),  s.  3— Licensing  Act  1874  (87  ^  38  Vict.  c.  49), 
«.  15. 

8ict.  15  of  the  Licensing  Act,  1874!,  provides  that  '^  where  any 
licensed  person  is  convicted  for  the  first  time  of  any  one  of  the 
following  offences — (8)  selling  spirits  vdthout  a  spirit  licence — 
and  in  consequence  either  becomes  personally  disqualified  or  has 
his  licence  forfeited,"  then  the  owner  of  the  premises  may 
apply  for  an  authority  to  carry  on  the  business  wntil  the  next 
heensing  sessions : 

Beld,  that  the  words  ^^  for  the  first  tim^  "  are  to  be  read  with  the 
words    "becomes  personally    disqualified   or   has   his  licence 

(a)  ReporUd  by  W.  W.  Obb,  Eaq.,  Barristar-at-Law. 
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Eapari€         forfeiUd"  OS  well  as  with  the  word  ^'  cfmvictsd^*^  and  thai  an 
''"fto  ^"^        application  under  the  section  may  he  made  by  the  owner  after 

*  the  first  conviction,  whieh  entails  forfeitv/re  or  disqiialifi^cationy 

1899.  and  consequently  that,   in  the  case  of  selJmg  spirits  toithotU  a 

. spirit  licence,  as  it  is  only  upon  the  second  conviction  thai  the 

AeU^^^^^SaU  of  li<^^^<^  is  forfeited  or  that  disqv^lifi^cation  can  a/rise  under  sect,  3 
spirits  with-  of  the  Licensing  Ad,  1872^  the  application  may  he  made  by  the 
out  Wcence—      owner  after  such  second  conviction. 

eonv^Hw^^  -4  heerhouse-heeper  was  on  the  same  day  convicted  of  two  separate 
AppUeation  offences  of  selling  spirits  without  a  spirit  licence  on  two 
by  owner  to        different  days,  and  upon  the  second  conviction  was  disqvxilified 

carry  on         r^^  ^^  years  from  holding  any  licence  : 
85  4'  36  Vist  Seld,  that  upon  such  second  convictwn  the  oumer  of  the  licensed 
c.  94, «.  8;        premises  could  make  an  application  u/nder  the  section  to  carry 
^^fj^^^*f*-       on  the  business,  and  that  the  justices  had  jurisdiction  to  enter- 

tain  the  appUcation. 

CASE  stated  by  justices  of  the  peace  for  the   borough  of 
SafErou  Waldeu,  in  the  county  of  Essex. 

On  the  13th  day  of  February^  1899^  an  information  was  laid 
against  one  Walter  Peachey^  of  the  Boyal  Oak  beerhouse^  in 
Saffron  Walden^  beerhouse-keeper^  for  that  he^  on  the  20th  day 
of  December^  1898^  at  Saffron  Walden,  did  unlavrfully  sell  by 
retail  intoxicating  liquor^  to  wit^  rum^  which  he  was  not  then 
licensed  to  sell  by  retiuil^  contrary  to  sect.  3  of  the  Licensing  Act^ 
1872. 

On  the  14th  day  of  February^  1899^  a  second  information  was 
laid  against  Peachey  for  that  he^  on  the  14th  day  of  Januaiy^ 
1899,  did  unlawfully  sell  by  retail  intoxicating  liquor^  to  wit, 
whisky,  which  he  was  not  then  licensed  to  sell  by  retoil,  contrary 
to  sect.  3  of  the  Licensing  Act,  1872. 

At  a  petty  sessions  held  for  the  borough  on  the  18th  day  of 
Feb.  1899  both  informations  were  separately  heard  and  deter- 
mined by  the  justices — Peachey  being  then  present  by  counsel 
and  in  person — and  upon  such  hearing  the  defendant  was  daly 
convicted  by  the  justices  on  the  first  information,  and  was 
adjudged  on  such  first  conviction  to  pay  the  sum  of  51,  and  costs, 
and  was  subsequently  duly  convicted  by  the  justices  on  such 
second  information,  and  was  adjudged  on  such  second  conviction 
to  pay  the  sum  of  251.  and  costs,  and  ordered  to  be  disqualified 
for  two  years  from  holding  any  licence  for  the  sale  of  intoxicating 
liquor. 

By  the  operation  of  sect.  3  of  the  Licensing  Act^  1872,  Peachey 
thereupon  forfeited  his  licence  to  sell  beer. 

At  a  petty  sessions — being  a  Court  of  summary  jurisdiction — 
held  for  the  borough  on  the  25th  day  of  February,  1899,  applica- 
tion was  made  by  counsel,  on  behaU  of  the  owners  of  the  Boyal 
Oak  beerhouse,  for  an  authority  under  sect.  15  of  the  Licensing 
Act,  1874,  to  carry  on  until  the  next  special  sessions  for  licensing 
purposes  the  business  of  beersellers,  being  the  same  business 


e.  49,  8, 15. 
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as  had  previoasly  to  his  conviotiona  been  carried  on  by  Peachey     JBm  pdrU 
at  the  Royal  Oak  beerhouse;  but  the  justices^  finding  as  a  fact,    ^^^  ^^ 

that  prior  to  such    application  being   made  Peachey  had  beeu        ' 

convicted  for  the  second  time  of  the  offence  of  selling   spirits        1899. 

without  a  spirit  licence,  held  that  they  had  no  jurisdiction  to  hear        ; 

and  determine  the  application  under  sect.  15  of  the  Licensing  ^cu^^of 
Act,  1874,  inasmuch  as  the  opening  words  of  that  section  limit  tpints  with- 
the  right  to  make  such  applications  to  cases  where  a  person  is  o«^  Wc«w»— 
convicted  for  the  first  time,  and  that  any  application  for  a  licence  convM^yn— 
for  the  premises  could  only  be  entertained  at  the  general  annual  AppliecUion 
licensing  meeting  for  the  borough.  by  owner  to 

The  question  of  law  for  the  opinion  of  the  court  was  whether    ^^^J^  ^ 
or  not,  on  the  facts  as  above  stated^  it  was  open  to  the  justices  35  ^  35  y^t^ 
to  entertain  and  hear  an  application  on  behalf  of  the  owners  of    c.94, «.  8; 
the  beerhouse  for  authority  under  sect.  15  of  the  Licensing  Act,  ^J  ^Q^^xg! 
1874,  to  carry  on  the  same  business  on  the  same  premises  until 
the  dien  next  special  sessions. 

Sect.  3  of  the  Licensing  Act,    1872    (35  &  36  Vict.  c.  94), 
provides : 

No  penon  shaU  tell  or  expose  for  sale  by  retail  any  intoxicating  liquor  without 
biing  doly  licenaed  to  seU  the  itame,  or  at  any  place  where  he  is  not  anthorised  by  his 
licence  to  sell  the  same.  Any  person  selling  or  exposing  for  sale  by  retail  any 
iDtozicating  liquor  which  he  is  not  licensed  to  sell  by  ret<ail,  .  .  .  shall  be  subject 
to  tb«  fc^owing  penalties;  that  is  to  say  :  (1)  For  the  first  offence  he  shaU  be  liable 
to  a  penalty  not  exceeding  fifty  pounds,  or  to  imprisonment  with  or  without  bard 
hboar  for  a  tarm  not  exceeding  one  month ;  (2)  For  the  second  offence  he  shall  be 
liable  to  a  penalty  nob  exceeding  one  hundred  pounds,  or  to  imprisonment  with  or 
without  hard  labour  for  a  term  not  exceeding  three  months,  and  he  may,  by  order  of 
the  court  by  which  he  is  tried,  be  disqualified  for  any  term  not  exceeding  fire  years 
from  holding  any  licence  for  the  sale  of  intoxicating  liquors.  In  addition  to  any 
other  penalty  imposed  by  this  section,  any  person  convicted  of  a  second  or  any 
■abnqnent  offence  under  this  section  shall,  if  he  be  the  holder  of  a  licence,  forfeit 
neh  licence,  Ao. 

Sect.  15  of  the  Licensing  Act,  1874  (37  and  38  Vict.  c.  49), 
provides  : 

Where  any  licensed  person  is  couTicted  for  the  first  time  of  any  one  of  the  follow, 
iagoffoneee:  (1)  Making  an  internal  communication  between  his  licensed  premises 
sod  any  unlicensed  premises ;  (2)  forging  a  certificate  under  the  Wine  and  Beerhouse 
Acts,  1861*  and  1670 ;  (3)  selling  spirits  without  a  spirit  licence;  (4)  any  felony;  and 
b  consequence  either  becomes  personally  disqualified  or  has  his  licence  forfeited, 
tbers  may  be  made  by  or  on  behalf  of  the  owner  of  the  premises  an  application  to  a 
court  of  summary  jurisdiction  for  an  authority  to  carry  on  the  same  business  on  the 
•sme  premiaee  unUl  the  next  special  sessions  for  licensing  purposes,  and  a  further 
sppUeation  to  such  next  special  sessions  for  the  grant  of  a  licence  in  respect  of  such 
premises,  and  for  this  purpose  the  provisions  contained  in  the  Intoxieating  Liquor 
Lioensing  Act,  1828,  with  respect  to  the  grant  of  a  temporary  authority  and  to  the 
gnat  of  licences  at  special  sessions,  shall  apply  as  if  the  person  couTicted  had  been 
isndered  incapable  of  keeping  an  inn,  and  the  person  applying  for  such  grant  was 
his  assignee. 

Foote,  Q.C.  (JSr.  0.  8.  Ellis  with  him)  for  the  appellants  (the 
owners). — The  justices  were  wrong  in  the  constmction  they 
placed  upon  sect.  15  of  the  Licensing  Act,  1874.  They  held 
tbat  where  the  licensed  person  was  convicted  for  the  first  time 
of  this  offence   then  the  owner  of  the   premises  was  entitled  to 
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Sm  parte     make  his  application  under  the  section^  and  that  such  application 
^'somb"^    could  not  be  made  after  the  second  or  any  subseqaent  convic- 

'        tion.     They  held  therefore  that  the  owners'  application  in  this 

1899.        case  ought    to   have    been  made    after  the  first  conviction   of 
'     .        Peachey  for  selling   spirits  without  a  spirit  licence^  and  coald 
Aoi»—8al€of  °^^  ^®  made  after  a  second  conviction  for  that  offence^  and  that 
spirits  with-  as  at  the  date  of  this  application  Peachey  had  been  twice  con- 
^^  **<^**J*~  victed  of  the  offence^  the  application  could  not  be  made.     The 
emwiction—  construction  of  the  section  is  too  narrow.     The  justices  omitted 
Application  altogether  the  subsequent  words  of  the  section^  "  and  in  con- 
by  oumw  to    sequence  " — ^that  is,  in  consequence  of  such  conviction — *'  either 
jJ^^JJ^J^    becomes  personally  disqualified  or  has  his   licence    forfeited/' 
35  ^  86  Vict  then  the    application    may  be  made  by  the  owner  under    the 
c.  94, «.  3 ;    section.     The  more  reasonable  interpretation    of  the  section  is 
'^  f/^  15  *'  *^**  *^®  ^^^  parts  of  the  section  are  to  be  read  together^  that 
*  ■     '    the  words  "  for  the  first  time  "  govern  the    latter  part  of   the 
section    as  well  as  the  former,  and  that  it  is   only   upon    the 
happening  of  the  compound  event,   namely  the  conviction  and 
the  disqualification  or  forfeiture  of  the  licence,  that  the    right 
of  the  owner  to  apply  under  the  section  arises.     There  must  be 
not  only  a  conviction  of  the  licensed  person,  but  also,  ''  in  con- 
sequence"  of  such   conviction,  a    personal  disqualification   or 
forEeiture  of  the  licence,  before  the  application  can  be  made. 
The  application  must  be  made  then,  and  cannot  be  made  after 
any  subsequent  conviction.      There  are  four  ofiences   specified 
in  the  section.     With  regard  to  the  first,  namely,  making  an 
internal  communication  with  unlicensed  premises,  the  licence  is 
forfeited  on  the  first  conviction  by  sect.  9  of  the  Licensing  Act, 
1872.     With  regard  to  the  second  offence,  namely,  forging  a 
certificate,  a  person  is  disqualified  from  holding  a  licence  upon 
the  first  conviction  under  sect.  11  of  the  Wine  and  Beerhouse 
Act,  1869.     With  regard  to  the  fourth  offence,  namely,  convic- 
tion for  any  felony,  a  person  is  disqualified  upon   the  first  con- 
viction from  holding  a  licence  for  sale  by  retail  of  beer,  cider, 
wine,  or  spirits  :   (sect.  7  of  the  Beerhouse  Act,  1840  (3  &  4  Vict, 
c.  61),  sect.  22  of  the  Refreshment  Houses  Act,  1860  (23  &  24 
Vict.  c.  27),  and  sect.  14  of  the  Wine  and  Beerhouse  Act,  1870 
(83  &  34  Vict.  c.  29).     With  regard  to  the  third  offence,  selling 
spirits  without  a  spirit  licence,  that  comes  under  sect.  3  of  the 
Licensing  Act,  1872,  and  it  is  only  upon  the  conviction  for  the 
second  offence  that  the  licence  becomes  forfeited.      There  is  no 
statute  which  causes  a  forfeiture  on  the  first  conviction.     In  this 
case,  therefore,  the  owners  could  not  have  appUed  upon  the  first 
conviction,  and  it  was  only  upon  the  first  happening  of  the  com- 
pound event  of  the  conviction  and  the  consequent  forfeiture  that 
the  owners  could  apply.     The  justices  therefore  had  jurisdiction 
to  entertain  the  application. 
No  respondents  appeared. 

Day,  J. — I  think  the  construction  of  the  section  now  contended 
for  on  behalf  of  the  appellant  is  the  only  reasonable  constrnc- 
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tion  to   pot  upon  this  difficult   sectdon^  and  the   case  mast  be  Smptuu 

remitted  to  the  jastices  with  the  direction  that  they  have  power  ^'^  a"> 

to  entertain  the  apphcation.  

Lawbance^  J. — I  agree.  1899. 

Appeal  allowed.     Case  remitted  to  the  justices  with  direction  . , 

that  they  have  power  to  entertain  the  application,  Ac^^^^ScSlBof 

Solicitors  for  the  appellants^  Thomeycroft  and  Willis,  for  Baker  apiriUufith' 

and  Thomey croft y  Bishop's  Stortford.  cutUe^nee— 

eonvietion — 
AppUeati^n 
hyovnwr  to 
carry  on 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  Jime  7,  1 899. 

(Before  Day  and  Lawkakoe^  JJ.) 

Reg.  v.  Teuscott.  (a) 

Proceedings  against  officers  of  a  trade  union — Magisterial  orders 

for  payment  of  sums  due — Civil  debt — Criminal  proceedings — 

Certiorari — Orders  regular  on  the  face — Trade  Union  Act,  1871 

(34  ^  35  Vict.  c.  31),  s.  12 — Summary  Jurisdiction  Act,  1879 

(42  4-  48  Vict.  c.  49),  s.  6. 

Summonses  were  issued  against  two  offi^cers  of  local  branches  of  a 
certain  trade  union  under  the  Trade  Union  Act,  1871,  s.  12, 
charging  them  with  wilfully  withholding  certain  sum^  of  mon>ey 
belonging  to  the  union.  Both  defendants  admitted  the  charges 
against  them,  and  orders,  headed  ''  Civil  debt/*  were  mode 
upon  them  for  payment  of  the  amounts  due,  or  in  default 
ditttress  and  sale.  Both  defendants  defaulted,  and  application 
was  then  made  for  their  committal  to  prison  under  the  section. 
The  magistrate  refused  the  application  on  the  ground  that  the 
section  was  modified  by  the  Summary  Jwrisdiction  Act,  1879, 
9,  6,  and  that,  the  proceedings  being  civil  and  not  criminal,  in 
order  to  obtain  committal  a  judgment  summons  must  be  issued, 
and  the  prosecution  must  prove  possession  of  means  by  the 
defendants.  An  order  nisi  wa^  then  obtained,  addressed  to  the 
magistrate  and  the  two  defendants,  calling  on  them  to  show 
cause  why  the  orders  should  not  be  removed  and  quashed  on  the 
ground  tnat  the  moneys  ordered  to  be  paid  were  not  civil  debts. 

Held,  that  as  the  orders  were  regular  on  the  face,  the  rule  must  be 
discharged. 

I^ULE  nisi  for  a  writ  of  certiorari. 

(a)  Reportad  by  J.  Amdbkw  Strahan,  Esq.,  Barrister-at-Law. 


85  ^  86  VicU 
c.  94,  «.  8  I 

37  4r  88  Vici. 
c.  49, «.  15. 
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Rw.  The  following  facts  appeared  from  the  affidavits : — 

.   ^*  John  William  Sheratt  was  until  the  24th  day  of  Deoember^ 

'    1898^  the  secretary  of  one  of  the  branches  of  a  certain  trade 

1899.        union  called  the  Amalgamated  Society  of  French  Polishers  of 

~ —  .      Great  Britain  and  Ireland^  and  duly  registered  under  the  pro- 

-^f^aa^  visions  of  the  Trade  Union  Act,  1871.     On  that  date  he  was 

procMcKin^f  —  dismissed  from  his  office  by  the  executive  committee  of  the 

Civil  dAi—  union  on  the  ground  {inter  alia)  that  he  had  wilfully  withheld 

^^^iL.    fi^m  the  trustees  of  the  union  the  sum  of  16L  18«.  4d.  of  the 

Criminal    moneys  of  the  union  which  had  come  into  his  hands  as  secretary 

proce&dingB—  of  the  branch. 

^"^-awl^     John  Edwards  was  until  the  21st  day  of  January,  1899,  the 

Union  Act,    treasurer  of  a  certain  other  branch  of  the  same  union,  and  on 

1871—      that  date  was  dismissed  from  his  office  on  the  ground  that  he 

Bymmary     ^^^  wilfully  withheld  from  the  trustees  of  the  union  the  sum  of 

AeTwi^  19Z.  18^.  Id.  of  the  moneys  which  had  come  into  his  hands  as 

34  4?  85  Viet,  treasurer  of  the  branch. 

fiV^divV       ^^^^  their  respective    dismissals  application  was  made  to 

c.  49  «.  6.*  ^'  ^'  Sheratt  and  J.  Edwards  by  the  general  secretary  and 

also  by  the  solicitors  of  the  union  for  repayment  of  the  said  sums 

of  money,  but  neither  of  them  paid  the  amount  o?nng  by  him 

or  any  part  thereof. 

Informations  and  complaints  were  then  laid  by  the  general 
secretary  of  the  trade  union,  and  process  was  applied  for  at  the 
Mansion  House  Justice  Boom  against  J.  W.  Sheratt  and 
J.  Edwards,  under  sect.  12  of  the  Trade  Union  Act,  1871,  and 
summonses  were  accordingly  issued  and  served. 

At  the  hearing  of  the  summonses  on  the  20th  day  of  February 
both  defendants  admitted  the  charges  against  them.  No  specific 
application  was  made  to  the  court  to  inflict  a  penalty,  and  no 
penalty  was  inflicted ;  but  Mr.  Alderman  Truscott  ordered  each 
defendant  to  repay  the  amount  withheld  by  him  within  twenty- 
eight  days,  together  with  20«.  costs. 

Both  defendants  made  default,  and  on  the  27th  day  of  March 
the  solicitor  to  the  union  applied  that  they  should  be  committed  to 
prison  under  the  provisions  of  sect.  12of  the  Trade  Union  Act,  1871. 
Me  was  then  informed  that  the  view  taken  by  the  magistrate  was 
that  sect.  12  of  that  Act  was  modified  by  sect.  6  of  the  Summary 
Jurisdiction  Act,  1879  ;  that  the  orders  made  on  the  20th  day  of 
February  were  for  the  payment  of  civil  debts;  and  that  the 
magistrate  had  no  power  to  commit  the  defendants  unless  judg- 
ment summonses  were  issued  and  the  prosecution  proved  that 
the  defendants  had  means,  because  the  proceedings  were  civil 
and  not  criminal. 

On  the  18th  day  of  April  formal  application  was  made  by 
counsel  on  behalf  of  the  union  for  committal  of  the  defendants 
to  prison,  but  the  alderman  refused  the  application. 

An  order  ntn  was  then  obtained  addressed  to  G.  Wyatt 
Truscott,  Esq.,  one  of  the  Aldermen  of  the  City  of  London,  and 
to  J.  W.  Sheratt  and  J.  Edwards,  calling  on  them  to  show  cause 
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why  a  writ  of  certiorcm  shoold  not  issae  to  remove  into   the  Hbo. 

High  Court  the  orders  made  on  the  20th  day  of  February,  1898,  trumott 

ind  why  the  said  orders  when  returned  should  not  severally  be        

qoashed  on  the  ground  that  the  moneys  ordered  to  be   paid  1899. 

were  not  civil  debts  within  the  meaninfif  of  the  Summary  Juris-  _    7""  . 

Oicnon  Act,  lo/v.  Summary 

The  orders  made  on  the  20th  day  of  February,  1898,  were  proc^^dinga  — 
headed  "  Civil  debt,''  and  were  in  the  following  form :  ^M^e^^ 

It  ii  this  day  adjudged  that  the  defendant  pay  to  the  plaintiff  the  earn  of  paymnU — 

isd  the  tnm  of  for  coets,  amounting  together  to  the  sum  of  ,  in      Criminal 

^i^vHj-tAfjbl  days,  and  in  defaidt  of  payment  that  the  Bum  doe  thereunder  be  levied  proceedinga  — 
bj  diftrew  and  sale  of  the  defendant's  goods.  Form  of  ordsr 

The  Trade  Union  Act,  1871,  s.  12,  provides  as  follows  :  uiuon^ 

If  any  oflSeer,  member,  or  other  person  being  or  representing  himself  to  be  a        1871 — 
member  of  a  trade  onion  registered  nnder  this  Act    ...    by  false  representation      Summary 
or  imposition  obtain  possession  of  any  moneys,  securities,  books,  papers,   or  other   JuriBd^eHmt 
•ileots  of  Booh  trade  nnion,  or,  having  the  same  in  his  possession,  wilfolly  withhold    Ad,  1879-- 
or  fntndnlsntly  misapply  the  same,  or  wilfully  apply  any  part    of  the   same  to  34  ^  35  Viet, 
purposes  other  than  tiiose  expressed  or  directed  in  the  rules  of  such  trade  union,  or    c  81,  «.  12 ; 
U7  part  thereof y  the  court  of  summary  jurisdiction  for  the  place  in   which  the  42  ^  43  Vict, 
registered  offloe  of  the  trade  union  is  situate,  upon  a  complaint  made  by  any  person     e.  49,  t.  6. 
OD  behaU  of  anoh  trade  union    .    .    .    may,  by  summary  order,  order  such  officer, 
member,  or  other  person  to  deliTer  up  all  such  moneys,  seourities,  books,  papers,  or 
other  effeets  to  the  trade  union,  or  to  repay  the  amount  of  money  applied  improperly, 
sod  to  pay,  if  the  court  think  fit,  a  further  sum  of  money  not  exceeding  twenty 
povnds,  together  with  ooets  not  exceeding  twenty  shillings ;  and,  in  default  of  such 
deliTeiy  of  effects,  or  repayment  of  such  amount  of  meney,  or  payment  of  such 
psBsltj  and  costs  aforesaid,  the  said  court  may  order  the  said  person  so  conTicted 
to  be  imprisoned  with  or  without  hard  labour  for  any  time  not  exceeding  three 
months.    .    .    . 

The  Summary  Jurisdiction  Act,  1879,  s.  6,  provides  as 
follows : 

Where  under  any  Act,  whether  past  or  future,  a  sum  of  money  claimed  to  be  due 
is  reeoTerable  on  complaint  to  a  court  of  summary  jurisdiction,  and  not  on  informa- 
tion, Boeh  sum  shall  be  deemed  to  be  a  cItU  debt,  and  if  recovered  before  a  court  of 
■snunary  Jurisdiction  shall  be  reooTered  in  the  manner  in  which  a  sum  declared  by 
this  Act  to  be  a  civil  debt  recoTerable  summarily  is  recoyerable  under  this  Act  and 
Bot  otherwiee ;  and  the  payment  of  any  costs  ordered  to  be  paid  by  the  complainant 
or  defendant  in  the  ease  of  any  such  complaint  shall  be  enforced  in  like  manner  as 
»eh  debt,  and  not  otherwise. 

Mvir  showed  cause. — In  this  case  the  sums  of  money  were 
iBCorerable  before  a  court  of  summary  jurisdiction  upon  a 
''complaint"  made  under  sect.  12  of  the  Trade  Union  Act,  1871, 
and  sect.  6  of  the  Summary  Jurisdiction  Act,  1879,  provides  that 
money  recoverable  ''  on  complaint  and  not  on  mformation  ^' 
before  a  court  of  summary  lurisdiction  shall  be  recovered  as 
a  dyil  debt,  and  not  otherwise.  Therefore  the  orders  which 
directed  the  money  to  be  paid  as  a  civil  debt  were  in  the  proper 
form.  I  rely  on  the  following  cases :  {Barrett  v.  Markham, 
27  L.  T.  Bep.  818 ;  L.  Rep.  7  C.  P.  405 ;  Reg.  v.  Kersmll,  71 
L.T.Eep.  574;  (1895)  1  Q.  B.  1;  Vernon  v.  Watson,  64  L.  T. 
Bep.  728 ;  (1891)  2  Q.  B.  288) ;  Be  Gamble,  79  L.  T.  Bep.  642 ; 
(1899)  1  Q.  B.  305).  The  text-books  (Oke's  Pormulist,  7th 
odit.,  697 ;  Oreenwood  and  Martin,  Magisterial  Gxude,  Srd  edit., 
954)  much  used  by  magistrates'  clerks,  speak  of  money  ordered 
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Ri«.        to  be  paid  under  the  Trade  TTaion  Act^  1871|  as  a  civil  debt.    In 
T  usooTT     ^^^  ^^^^  there  is  nothing  wrong  on  the  face  of  the  orders,  and 

'    the  rule  should  consequently  be  discharged. 

1899.  A.   QUI  in   support  of  the  rule. — The   question  is   whether 

rp^Z~  .      proceedings  in  such  a  case  as  this  are  civil  or  criminal.     Beg.  y. 
—Summary   ^^^^^l^  is  Hot  applicable,  for   that  was  concerned  with  a   cab 
piyceedingi    fare,  which  is  clearly  a  civil  debt — a  contractual  obligation.     The 
Civil  debt—  Summonses   issued   a&rainst   the   defendants  were  in  the  form 
paymmt—   ^Pphcable  to  debts  other  than  civil  debts ;  whereas  the  orders 
Criminal     Were  headed  ^'  Civil  debt/^  and  so  did  not  match  the  summonses. 
proceedings-^  Sect.  12  of  the  Act  of  1871  speaks  of  the  proceedincfs  resultinfif 
_2Vad«^  in  a  conviction,  and  the  orders  made  should  have  been  in  the 
Union  Act,    form  of  a  conviction,  even  though   no  penalty  was  asked  for. 
1871—       In  the    Summary  Jurisdiction   Act  the   words   "  inf ormatioa '' 
Summary     ^j^^  «  complaint "  are  used  strictly.     An  information  is  the  first 
Act,  1879—   B^^P  ^°  a  proceeding  to  result  m  a  conviction — a  complaint  is  the 
34  ^  85  Viet,  first  step  in  a  proceeding  to  result  in  an  order.     But  in  other 
42  *^4a  F^'i   Acts  of  Parliament  the  word  ''  complaint  *'  is  used  loosely, 
c.  49  «.  6?        Bat,  J. — I  have  come  to  the  conclusion  that  there  is  no  reason 
why  we  should  quash  these  orders  on  the  ground  of  anything 
being  wrong  with  them  or  anything  irregular  on  the  face  of 
them.     It  seems  to  me  that  they  were  made  strictly  according  to 
the  statute,  although  the  magistrate  may  have  taken  a  wrong 
view.     I  give  no  opinion  as  to  whether  that  is  so  or  not.     It  is  a 
civil  claim  as  treated  by  him,  and  he  may  have  been  misled  by 
the  proceedings  taken  by  the  parties.      The  magistrate  made 
the  orders  in  which  he  puts  one  party  as  defendant  and  the 
other  as  plaintiff,  and  directs  the  payment  of  the  money,  and  in 
default  distress  and  sale.     It  seems  to  me  that,  on  the  face  of  it, 
it  is  a  regular  order  within  the  terms  of  the  statute.     No  doubt 
another  order  might  have  been  made  which  would  be  equally 
regular,  but  that  has  not  been  done,  and   in   my  opinion  we 
cannot  set  aside  the  present  orders. 

Lawranoe,  J. — I  am  of  the  same  opinion.  The  order  is  one 
which  might  have  been  made  under  the  statute.  The  magistrate 
heard  the  case  and  made  his  order,  and  I  do  not  think  that 
on  certiorari  we  can  hear  why  he  made  the  order.  The  order 
seems  to  me  to  be  good  on  the  face  of  it.  We  know  now  that 
the  order  would  have  been  different  if  the  magistrate  had 
thought  that  he  had  the  power  to  make  a  different  one,  and, 
speaking  for  myself,  I  think  that  the  magistrate  came  to  a  wrong 
conclusion  upon  that  point,  but  that  is  only  my  own  view  aboat 
it.  He  might  have  made  an  order  for  imprisonment  in  default 
of  payment  of  the  money,  but  he  thought  that  he  ought  not  to 
do  so.     The  rule  must  be  discharged. 

Rule  discharged. 
Solicitors  for  the  trade  union,  Rowe  and  Maw. 
Solicitor  for  the  defendant,  The  City  Solicitor. 
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Wedneiday,  June  14,  1899. 

(Before  Oraktham  and  Lawrakce,  JJ.) 

London  County  Counccl  (appa.)  i;.  Holzapfbls  Compositions 

Company  Limited  (resps.).  (a) 

Prosecution  for  keeping  petroleum  without  a  licence — Composition 
containing  83  per  cent,  of  petroleum  oils — Inflammable  vapour 
— Petroleum — Product  of  petroleum — Petroleum  Act,  J  871 
(34  ^  35  Vict,  c.  105),  ss.  3,  7,  14t— Petroleum  Act,  1879 
(42  ^  48  Vict.  c.  47),  s.  2. 

An  information  wa^  laid  by  the  appellants  against  the  respondents 
on  the  ground  that  a/t  certain  premises  in  their  occupation  they 
kept  a  quantity  of  petroleum  {to  which  the  appellants  alleged 
that  the  Petroleum  Acts  1871  and  1879  applied)  otherwise  than 
in  pursuance  of  a  licence  granted  by  the  appellants  a^  the  local 
authority  specified  in  the  Petroleum  Act,  1871.  On  the  hearing 
of  the  summons  it  wa^  proved  that  the  respondents  were  manu- 
facturers of  a  composition  containing  83  per  cent,  of  petroleum 
oils,  and  that  25  per  cent,  of  the  petroleum  oils  used  in  the  com- 
position,  when  the  composition  was  tested  in  the  manner  pre- 
scribed  in  the  schedule  to  the  Petroleum,  Act,  1879,  would  give 
off  an  inflammable  vapour  at  a  temperature  of  less  than  73  deg. 
Fahr.  The  magistrate  dismissed  the  summons,  holding  that  the 
composition  was  not  petroleum  as  defined  by  sect.  3  of  the  Act 
of  1871,  nor  an  oil  nor  a  product  of  petroleum,  nor  of  any  of  the 
oils  mentioned  in  that  section. 

Held,  on  appeal  to  the  Divisional  Court,  that  petroleum  did  not 
cease  to  be  petroleum  because  it  was  mixed  with  other  substances  ; 
that  the  composition  was  dangerous  within  the  purview  of  the 
Act ;  and  that  the  ca^e  must  be  remitted  for  a  conviction: 


s 


PECLAJj  case  stated  by  a  metropolitan  magistrate. 


The  following  were  the  material  paragraphs  of  the  case  : — 
1.  On  the  19th  day  of  January,  1899,  and  after  adjournments, 
on  the  12th  day  of  May,  the  respondent  company  appeared  before 
me  in  answer  to  an  information  which  had  been  laid  by  J.  W. 
Godfrey  on  behalf  of  the  appellants  for  that  the  respondent 
company  on  the  7th  day  of  December,  1898,  were  the  occupiers 
of  a  certain  place  known  as  24,  Kubin  Hood-lane,  Poplar,  in  the 

(a)  Reported  by  J.  Andbkw  Steabav,  Esq.,  BarriBter-»t-Law. 
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Lomx)*      county  of  London^  at  which  on  the  said  day  was  kept  a  quantity 
^^"^      of  petroleum  (to  which  the  Petroleum  Acts  1871  and  1879  applied) 
^"^"^      otherwise  than  in  pursuance  of  a  licence  given  by  such   local 
HoLBAFTBLf  authoHty  as  is  mentioned  in  such  Acts. 

Ooxposinoifs      2.  Upon  the  hearing  of  the  information  before  me  the  follow- 
LtMiTBD      ^^B  facets  were  either  proved  or  admitted  by  both  parties  : — 

3.  That  the  respondent  company  are  manufacturers  of  a  sub- 

^^-       stance  known  as  ''  Holzapfels  Composition,"  which  is  used  for 

Petroleum    Coating  ships^  bottoms,  the  manufactory  being  at  Newcastle-on- 

AcU—Keep'  Tyne ;  that  on  the  7th  day  of  December,  1898,  there  was  kept 

tfi^  petrolmim  upon  the  company's  premises  at  Bobin  Hood-lane  a  quantity  of 

jj^^^__     this  composition,   which  was   contained  in    109    steel    drums 

Ornn^oeitian  hermetically  sealed. 

—Product  €f      4.  That  the  said  substance  was  a  composition  containing  about 
a^i^^Vi^  33  per  cent,  of  petroleum  oils  and  about  an  equal  quantity  of 
e.  ^5.  M.  8,  linseed  oil,  which  were  mixed  with  pigments,  gam,  &c.,  into  the 
7, 14;  42^43  form  of  a  paste^  paint,  or  composition;  that  25  per  cent,  of  the 
Vict  c.  47,    petroleum  oils  used  in  the  composition  would,  when  the  composi- 
tion is  tested  in  the  manner  set  forth  in  sched.  1  of  the  Petroleum 
Act,  1879,  give  off  an  inflammable  vapour  at  a  temperature  of 
less  than  73  deg.  Fahr. 

5.  No  licence  from  the  London  County  Council,  the  local 
authority  for  the  county  of  London  within  the  meaning  of  the 
said  Acts,  was  held  by  the  respondent  company  for  the  keeping 
of  petroleum  at  the  said  place. 

6.  No  Order  in  Council  existed  under  sect.  14  of  the  Act  of 
1871  applying  the  Act  or  any  part  thereof  to  this  substance. 

7.  It  was  contended  by  the  appellants  (1)  that  the  composition 
was  petroleum,  to  which  the  Act  applied  within  the  meaning  of 
the  Act  of  1871  as  amended  by  the  Act  of  1879;  (2)  that  the 
respondents  were,  under  the  circumstances,  liable  to  be  convicted 
of  keeping  petroleum  without  a  licence  under  sect.  7  of  the  Act 
of  1871 ;  and  (3)  that  the  petroleum  used  in  the  manufacture  did 
not  cease  to  be  petroleum  when  mixed  up  with  the  other  ingre- 
dients forming  the  composition,  and  the  case  of  Pharmaceuticul 
Society  v.  Armson  (70  L.  T.  Bep.  733 ;  (1894)  2  Q.  B.  720)  was 
relied  on. 

8.  I  held  that  the  said  composition  was  not  petroleum  as 
defined  by  sect.  3  of  the  Act  of  1871 ;  that  it  was  neither  an  oil 
nor  a  product  of  petroleum  nor  of  any  of  the  oils  mentioned  in 
the  said  section,  nor  was  the  petroleum  present  in  su£Bcient 
quantity  to  make  the  composition  petroleum,  and  I  dismissed  the 
information. 

The  Petroleum  Act,  1871^  provides  as  follows  : 

Sect.  8.  For  the  purposes  of  this  Act  the  term  <*  petroleum  **  includes  any  rock  oil, 
Rangoon  oil,  Burmah  oil,  oil  made  from  petroleum,  coal,  schist,  shale,  peat,  or  other 
bituminous  substance,  and  any  products  of  petroleum,  or  any  of  the  above-mentioned 
oils;  and  the  term  "petroleum  to  which  this  Act  applies"  means  such  of  the 
petroleum  so  defined  as,  when  tested  in  manner  set  forth  in  schedule  one  of  this  Act, 
gives  off  an  inflammable  vapour  at  a  temperature  of  less  than  one  hundred  degrees 
of  Fahrenheit's  thermometer. 
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Soct  7.  Save  as  hereinafter  mentionedi  after  the  passing  of  this  Aot  petroleum  to  London 
vfaieh  this  Act  applies  shall  not  be  kept,  except  in  parsaance  of  a  licence  given  by  Oo0ntt 
•Dch  loeal  authority  as  is  in  this  Act  mentioned.  All  petroleum  kept  in  contraven-  Gounoil 
tioo  of  this  sectloii  shall,  together  with  the  Tessel  containing  the  same,  be  forfeited,  9. 

ud  in  addition  thereto  the  occupier  of  the  place  in  which  such  petroleum  is  so  kept    Holza-PIVLB 
shall  be  liable  to  a  penalty  not  exceeding  twenty  pounds  a  day  for  each  day  during  Compositions 
which  such  petroleum  is  so  kept.    This  section  shall  not  apply  to  any  petroleum  kept       Gompa-NT 
sithcr  for  priyata  use  or  for  sale,  provided  the  following  conditions  are  complied  with  :       Limitbd. 
(1)  That  it  is  kept  in  separate  glass,  earchenware,  or  metal  Tessels,  each  of  which  ^__ 

eontains  not  more  than  a  pint,  and  is  securely   stopped.     (2)  That   the  aggregate  1899. 

smoant  kept,  supposing  the  whole  contents  of  the  vessels  to  be  in  bulk,  does  not  

sxeaed  three  uraUons.  Petroleum 

Sect.  14.  Her  Majesty  may  from  time  to  time  make,  revoke,  and  vary  Orders  in    j^^^g ^eep* 

GvuDcil  directing  this  Act  or  any  part  thereof  to  apply  to  any  substance,  and  this  ^^g  petroleiMn 
Aet,  or  the  part  thereof  specified  in  the  order  shall,  during  the  continuance  of  the       without 

Older,  apply  to  such  substance,  and  shall  be  construed  and  have  effect  as  if  throughout      licence 

it  such  substance  had  been  included  in  the  definition  of  petroleum  to  which  this  Act    QomDotiHon 

applies,  subject  to  the  following  qualifications  :  (1)  The  quantity  of  any  substance  to    Product  of- 

which  this  Act  is  directed  by  Order  in  Gounoil  to  apply,  which  may  be  kept  without  a    jjctrolcum 
lieenoe,  shall  be  such  quantity  only  as  is  specified  in  that  behali  in  such  order,  or  if   oa  a,  35  y^^ 
no  such  quantity  is  specified  no  quantity  may  be  kept  without  a  licence.     (2)  The         rnr   ..  3' 
label  on  the  vessel  containing  such  substance  shall  be  such  as  may  be  specified  in  that  7  '1^    \ojt,l<t 
«»1.  in  the  order.  ''rtlU77 

The  Petroleum  Act,  1879,  s.  2,  provides  as  follows  :  ••^* 

In  the  petroleum  Act,  1871,  the  term  "petroleum  to  which  this  Act  applies*' 
shall  mean  such  of  the  petroleum  defined  by  section  three  of  that  Act  as,  when 
tested  in  manner  sei  forth  in  schedule  one  to  this  Act,  gives  o£f  an  inflammable 
vapour  at  a  temperature  of  less  than  seventy-three  degrees  of  Fahrenheit's  thermo- 
meter. Every  reference  in  the  Petroleum  Act,  1871,  to  schedule  one  to  that  Act 
shall  be  construed  to  refer  to  schedule  one  to  this  Aot. 

Acory  for  the  appellants. — The  magistrate  was  wrong  in 
holdiDg  thab  becaase  petroleum  is  mixed  with  other  aabstances  it 
oeaaes  to  be  petroleam.  This  composition^  when  tested  in  the 
maimer  prescribed  in  the  schedule  to  the  Act  of  1879,  gives  off 
an  inflammable  vapour  at  a  temperature  of  less  than  73  deg. 
Fahr.  Therefore  it  presents  all  the  dangers  of  pure  petroleum^ 
and  80  comes  within  the  provisions  of  the  Act  of  1871.  Then  it 
is  said  that  an  Order  in  Council  may  be  made  nnder  sect.  14  of 
the  Act  of  1871,  whereby  the  Act  may  be  made  to  apply  to  this 
composition.  But  if  this,  as  I  contend,  is  still  petroleum,  there 
is  no  need  for  such  an  order.  There  is  no  reported  case  directly 
ia  point,  but  I  rely  on  the  principle  of  Pharmaceutical  Society  v. 
Armson  (sup.),  where  the  Court  of  Appeal  held  that  the  prohibi- 
tion in  the  Pharmacy  Act,  1868,  against  the  sale  of  poisons  by 
other  than  registered  chemists  is  not  confined  to  the  sale  of  the 
scheduled  poisons  in  their  simple  state,  or  of  preparations  of  such 
poisons,  but  extends  to  the  sale  of  a  compound  containing  a 
scheduled  poison  as  one  of  its  ingredients. 

Atherley  Jones,  Q.C.  {Newbolt  with  him)  for  the  respondents. — 
The  magistrate  was  right  in  holding  that  the  composition  was 
not  petroleum,  nor  a  product  of  petroleum.  The  petroleum  is 
mixed  with  other  ingredients,  and  the  result  cannot  be  called 
either  petroleam  or  a  product  of  petroleum,  for  a  product  is  not 
a  mixture.  In  any  case  there  was  no  danger,  because  the 
sabstance  was  kept  in  hermetically  sealed  drumS;  which  were 
never  opened  at  the  place  where  they  were  stored.     If  the  local 
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^*ppw  anthorifcy  wishes  to  have  this  composition  brought  within  the 
S^^^  Act,  an  Order  in  Council  can  be  issued  under  sect.  14  of  the  Act 
^"^"^  of  1871. 
H0LBAFFEL8  Grantham,  J. — I  am  sorry  that  I  am  obliged  to  come  to  the 
^^^'^^^^  conclusion  that  I  have,  but  we  have  to  construe  an  Act  of  Parlia- 
LmiTED.     ment,  and  I  think  we  can  construe  it  only  in  the  way  that  we  are 

asked  to  by  Mr.  Avory,   viz.,  to   say  that  this   substance    is 

^^   '       petroleum,  because  it  does  not  cease  to  be  petroleum  from  the 

PetroUum    fact  that  it  is  mixed  with  something  else.     You  start  with  33  per 

AeU—Keep'  cent,  of  petroleum ;  you  pot  in  linseed  oil,  and  pigment,  and 

^i^hovT^^  other  ingredients,  but  that  does  not  prevent  that  which  you  start 

liemce with,  namely,  the  33  per  cent.,  from  being  petroleum.     It  is 

OompoBition  petroleum,  and  nothing  will  prevent  it  being  petroleum  in  the 

'T^^^f^^  way  of  mixing  it  with  something  else.     You  may  indeed  mix 

M?85  Vict,  petroleum  with  other  substances  in  such  quantity  that  it  will  not 

c,  105,  M.  8,  throw  off  inflammable  vapour,  and  that  is  what  I  should  have 

^'vtl  ^i^^  expected  would  have  been  the  result  here.     But  on  the  case  as 

^^  2.    '    stated  we  have  got  to  deal  with  a  composition  which  is  admittedly 

dangerous  within  the  purview  of  the  Act  of  Parliament.     The 

appeal  must  be  allowed,  and  the  case  remitted  to  the  magistrate  for 

a  conviction. 

Lawrancx,  J. — I  am  of  the  same  opinion. 

Appeal  allowed. 
Solicitor  for  the  appellants,  W,  A.  Blaxland, 
Solicitors  for  the  respondents,  Stokes  and  Stokes, 


QDEEN'S  BENCH  DIVISION. 

TJiAirsday,  June  15,  1899. 

(Before  Grantham  and  Bruce,  JJ.) 

Jbffrby  (app.)  V,  Weaver  (resp.)  (a) 

Licensing — House  **  kept  open"  for  sale  during  prohibited  hours 
— Persons  remaining  in  house  after  closing  hour — Persons 
served  with  drink  d/uring  prohibited  hou/rs — Outer  doors  of 
house  hcked — Whether  house  is  "  kept  open  "  for  sale — Licen- 
sing Act,  1874  (87  &  38  Vict.  c.  49),  s.  9. 

A  licensed  house  is  not  "open  or  kept  open^*  for  the  sals  of 
intoxicating  liquors  during  prohibited  hours  urithin  the  meaning 
of  sect.  9  of  the  Licensing  Act,  1874,  unless  an  outer  door  of  the 
premises  is  either  open  or  ajar  and  there  is  some  access  to  the 

(a)  Reported  by  W.  W.  Oaa,  Biq.,  BftiriiUiat-Law. 
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fremisesfrom  the  outside  for  persona  to  come  in,  and  if  there  is     Jbvtrbt 
no  such  access  from  the  outside,  in  consequence  of  the  doors  being     ^  ^- 
lodced,  then  the  house  is  not  "  open  or  kept  open  **  for  sale        ^^^^ 
nntiiin  the  meaning  of  the  section,  although  persons  who  have        1899 

hean,  in  the  premises  before  closing  tvnu,  remain   there  after       . ; 

closing  time  and  are  seen  to  be  served  vnth  drink  dwring  pro^  j5^!^^2>- 
hibiied  hours.  ing  room  opm 

— S<Ue  duHnff 

CASE  Stated  by  justices  for  the  county  of  Worcester  sitting  at    ^^^^^ 
Bromsgrove.  cJI^!^ 

An  information  was  preferred  by  the  appellant  against  the    remaimng 
tespondent  under  sect.  9  of  the  Licensing  Act,  1874  (37  &  38   '^-^^^fT*' 
Vict«  c.  49),  for  that  he,  the  respondent,  on  the  2 1st  day  of   outerdows 
February,   1899,   at  the  parish  of  Bromsgrove,  then   being  a  k^pt  locked^ 
peraon  licensed  for  the  sale  of  intoxicating  liquors  by  retail  in  his  ^^  4*  38  Vkt. 
premises  there  situate,  did  unlawfully  keep  open  his  licensed    ^     '''   ' 
premises  for  the  sale  of  intoxicating  liquors  during  part  of  the 
time  that  his  house  and  premises  were  required  to   be  closed 
in  pursuance  of  the  Licensing  Act,  1874,  namely,  at  11.30  o'clock 
at  night. 

This  information  was  heard  and  determined  on  the  28th  day 
of  Febraary  by  the  justices,  who  dismissed  the  summons. 
The  foUowing  facts  were  proved  or  admitted : — 
It  was  proved  by  a  police  sergeant  stationed  at  Bromsgrove 
that  on  Tuesday,  the  2l8t  day  of  February,  he  saw  a  man  named 
Harford  (who  resided  in  Bromsgrove)  go  into  the  licensed 
premises  of  the  respondent,  called  the  Sampson  Inn,  in  Broms- 
grove, at  about  ten  o'clock  at  night,  and  at  10.30  p.m.,  as  he 
passed  the  inn,  he  heard  Harford  and  another  man  named  Dufty 
(who  resided  in  Bromsgrove)  talking  in  the  bar;  that  at  11.25 
the  same  night  he  was  again  passing  the  inn,  and  he  again  heard 
Yoices  in  the  bar ;  that  he  stood  and  listened  and  recognised  the 
voices  as  those  of  Harford  and  Dufty.  The  house  was  required  to 
be  closed  at  eleven  o'clock  at  ni^ht :  that  at  11.25  p.m.  the  same 
night  he  tried  the  front  door,  which  opens  into  Worcester-street, 
and  the  back  door,  which  opens  into  a  narrow  lane  or  passage  at 
ihe  side,  and  found  both  locked.  He  then  heard  the  passage  in 
the  house  being  swilled,  as  is  the  custom  of  the  house  nearly 
every  night  (for  which  purpose  the  front  door  is  opened),  and 
when  this  door  was  opened  by  the  man  who  was  doing  the 
swilling  he  (the  police  sergeant)  walked  in  and  went  into  the  bar, 
where  he  found  the  respondent's  wife  and  daughter  and  the  two 
men  named  Harford  and  Dufty.  The  respondent's  wife  was  in 
the  act  of  handing  glasses  of  whiskey  and  soda  to  the  two  men. 
She  stated  in  reply  to  the  constable  that  they  were  friends,  and 
the  respondent's  daughter  said,  "  They  are  stopping  here 
to-night ;  they  have  taken  beds." 

It  was  admitted  that  Dufty  also  went  to  the  house  before  ten 
o'clock  that  night,  and  that  both  men  had  been  supplied  with 
iDtoxicating    liquor  as    ordinary  customers    between   ten   and 

c  c  2 
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JimET      eleven  o^clock,  and  that  they  had  stayed  on  after  closing  time 
^  ^'  npon  the  invitation  of  the  respondent's  wife  who  was  entrusted 

'     by  the  respondent  with  the  management  of  the  inn. 

1899.  It  was  also  admitted  that  the  opening  of  the  front  door  by  the 

. ;        man  for  swilling  the  passage  was  usoally  done  on  most  nights. 

AcU—kJp'       ^^  ^^^  farther    stated  by  the  police  that   at  1.25  a.m.   the 
ing  room  open  respondent's  wife  opened  the  front  door,  and  after  looking   up 
""^*^ww*^"^  and  down  the  street  shut  the  door  and  locked  it,  and   it  waa 
^^JJJ^Jj^      proved  that  at  1.30  a.m.  the  back  door  loading  out  of  the  yard  of 
Oustomen    the  inn  into  the  narrow  lane  or  passage  was  opened,  and  that  the 
rrnnoMving    two  men  came  out  and  ran  down  the  lane  or  passage. 
^'^how^^^       It  was  also  proved  that  the  police  sergeant  wont  into  the  inn 
Outer  tUt&rs   ^^  1-30  a.m.  by  the  back  door,  which  was  then  open,  and  saw  the 
Upt  loeksd-^  respondent  and  called  his  attention  to  the  fact  that  the  two  men 
^'  ^9^  ^9**'  Harford  and  Dufty  had  just  left  the  premises  by  the  back  door^ 
'  '        and  that  the  respondent  then  said,  *'  I  can^t  help  it,  it  is  my  wife^s 
&ult.'' 

On  the  part  of  the  respondent  it  was  contended  that  there  was 
no  evidence  of  keeping  open  for  sale,  and  that  the  summona 
should  be  dismissed. 

On  the  part  of  the  appellant  it  was  contended  that  tbere  was- 
sufGcient  evidence  of  keeping  open  for  sale. 

The  justices,  however,  were  of  opinion  that  they  were  bound 
by  the  decision  in  Tennant  v.  Cumberland  (23  J.  P.  51)  and 
Jefferson  v.  Richardson  (35  J.  P.  470),  and  that  to  establish  a 
charge  of  keeping  open  there  must  be  evidence  that  the  outer 
door  was  either  open  or  ajar,  or  that  someone  was  ready  to  open 
it  when  tapped  at  or  other  notice  given  by  a  customer,  and  that 
in  this  case  it  was  admitted  by  the  appellant  that  both  outer 
doors  were  locked  up  to  11.26  p.m.,  and  they  accordingly  dis- 
missed the  summons  on  the  ground  that  there  was  no  evidence 
of  keeping  open,  and  they  gave  their  determination  against  the 
appellant  without  calling  for  or  hearing  any  evidence  on  behalf  of 
the  respondent. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether 
there  was  any  evidence  on  the  facts  stated  and  admitted  of 
keeping  open  for  the  sale  of  intoxicating  liquors,  and  whether 
the  justices  were  right  in  law  in  dismissing  the  summons  against 
the  respondent  upon  the  grounds  stated  in  the  case. 

Sect.  9  of  the  Licensing  Act,  1874  (37  &  38  Vict.  c.  49) 
provides : 

Aoy  person  who,  during  the  time  at  which  premisea  for  the  sale  of  intozicatingr 
liquors  are  directed  to  be  closed  by  or  in  pursuance  of  this  Act,  sells  or  exposes  for 
sale  in  such  premises  any  intoxicating  liquor,  or  opens  or  keeps  open  such  premisea 
for  the  sale  of  intoxicating  liquors,  or  allows  any  intoxicating  liquors,  although 
purchased  before  the  hours  of  closing,  to  be  consumed  in  such  premises,  shall  for  the 
first  ofiFenoe  be  liable  to  a  penalty  not  exceeding  ten  pounds,  and  for  any  subsequent 
offence  to  a  penalty  not  exceeding  twenty  pounds. 

Amphlett,  Q.C.  {Sidney  Clarke  with  him)  for  the  appellant. — 
The  question  is  whether  the  appellant  kept  his  house  open  for  tlie 
sale  of  intoxicating  liquor  within  the  meaning  of  sect.  9  of  the 
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Lioensiiig   Act,    1874.     The  justices   held  that    there  was  no      Jtmrnt 
evidence  that  he  did  so,  but  we  submit  they  were  wrong  in  that,  ^' 

and  that  the  case  ought  to  be  sent  back  to  them  to  be  so  dealt        ' 

with.     The  justices  seem  to  have  relied  on  a  dictum  in  Stone's        1899. 

Jostices  Manual   (edit.  1898,  p.  460),  that  if  the  doors  be  shut^        , 

the  offence  charged  should  be  that  of  selling;   but   there   is  ^e^^!!!^J,. 
nothing  to  jastify  that.     Very  serious  consequences  would  follow  wig  room  opm 
if  this  decision  be  supported.     [He  was  stopped.]  -Saiedwring 

J.  B.  Matthews  for  the  respondent. — The  section  deals  with  the    ^'^JJ^JJI^J^ 
two  distinct  offences  of  selling  liquors  at  all  during  prohibited     Ou9U>m&n 
hours  and  of  keeping  open  for  sale  during  prohibited   hours.    r«mai»*i^ 
The  offence  of  selling  is  entirely  different  from  the  offence  of  *^5low»!!^ 
keeping  the  house  open  for  the  sale.     On  the  evidence  in  this    o^,^t^  doors 
case  the  publican  possibly  might  have  been  convicted  of  selling  hept  lockedr^ 
during  prohibited  hours,  but  the  question  is  whether  he  can  be  ^"^  ^^  ^' 
convicted  of  keeping  open,  and  the  present  prosecution  is  really  '  *  ' 

an  attempt  to  do  away  with  the  distinction  between  the  two 
things   which   the   section  has   kept    separate,   the    distinction 
between  selling  and  keeping  open  for  sale.     The  argument  for 
the  appellant  really  comes  to  this,  that  to  keep  the  house  shut  is 
to  keep  it  open  within   the  section.     The  distinction  between 
selling  and  opening  or  keeping  open  for  sale  existed  in  some  of 
the  earlier  Acts,  for  example,  in  sect.  1  of  11  &  12  Vict.  c.  49 ; 
in  sect.  5  of  the  Public  House  Closing  Act,  1864  (27  &  28  Vict, 
c.  64) ;  and  in  identical  terms  in  sect.  24  of  the  Licensing  Act, 
1872,  which  has  been  replaced  and  repealed  by  sect.  9  of  the  Act 
of  1874.     In  the  present  case  the  door  was  open  only  for  swilling 
down  the  passage,  and  there  is  no  suggestion  that  any  outer 
door  was  at  any  time  open  so  as  to  give  ingress  to  any  person 
from  the  outside  to  go  in  and  drink  there  after  closing  time ; 
and  therefore,  upon  the  words  of  the  section  itself,  there  was  no 
keeping  open  for  sale  during  prohibited  hours.     With  regard  to 
the  authorities,  all  the  cases  where  there  has  been  a  conviction 
for  keepinflf  open  have  been  cases  where  the  outer  door  has  been 
kept  o^nU  where  duriiig  cloaing  time  there  has  been  a  means 
of  access  to  the  house  from  the  outside.     In  Tennant  v.  Cumber^ 
land  (1  E.  &  E,  401 ;  53  J.  P.  51),  where  the  information  was  for 
"^  opening ''  the  premises  under  sect.  1  of  11  &  12  Vict.  c.  49, 
which  had  the  same  distinction  between  selling  and  keeping 
open,  the  information  was  dismissed  on  the  ground  that  there 
was  no  evidence  that  the  house  was  open  at  all  during  closing 
time  except  to  let  the  man  who  was  seen  in  the  premises  out. 
I  admit  that  if  men  are  found  in  the  place  after  closing  time,  and 
tiiere  is  no  evidence  as  to  the  time  they  went  into  the  premises, 
the  justices  might  be  justified  in  inferring  that  they  were  let  in 
after   the   hour  of  closing  and  in  convicting  the  publican  of 
-opening  his  house.     That,  however,  is  not  this  case,  as  here  the 
evidence  was  that  the  two  men  were  in  the  premises   before 
dosing  time.     Tennant  v.  Cumberland  {ubi  sup.)  was  followed  in 
Jefferson  v.  Richardson  (85  J.  P.  470),  where  the  mere  fact  of 
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JnFBBT     men  being  seen  coming  ont  of  the  honse  after  closing  time  was 
Wba  ^^^^  to  be  no  evidence  on  the  charge  of  keeping  open,  though  it 

may  have  been  evidence  if  the  offence  charged  nad  been  selling* 

1899.       In  Finch  v.  Bhmdell  (26  J.  P.  71),  where  there  was  a  conviction, 

jT^;;;;.       there  was  no  evidence  as  to  what  time  the  men  came  in,  and, 

J^Sn^^lp.  being  found  there  after  closing  time,  the  inference  was  that  they 

4n§  room  ojprni  were  not  there  at  closing  time,  and  therefore  that  the  hoase  was 

""^<*^^**2*v  open  to  admit  them  after  closing  time.     In  Thompson  v.  Chief 

''J^,^,.,^      (34  J.  P.  2 14)  the  constable  f  oand  the  outer  door  of  the  house  open, 

0n$tomer8    which  accounts  for  the  conviction  in  that  case ;  and  in  Brewer  v» 

remaining    Shepherd  (86  J.  P.  373)  the  person  had  admittedly  gone  into  the 

^^^urj**^  house  after  closing  time,  and  therefore  there  was  no  question  of 

Outm-  doon  the  house  being  open.     For  these  reasons  the  justices  were  right 

kept  locked-^  in  refusing  to  convict. 

'^e*49*  ^"*  -IwipAZe^^,  Q.C.  in  reply. — ^There  is  no  question  of  the  offences 
'  *  '  being  distinct. — ^The  words  "  keeping  open  "  mean  keeping  open 
for  business,  so  that  when  closing  time  arrives  the  publican  must 
exclude  all  the  persons  who  are  there,  otherwise  he  is  keeping 
his  honse  open  and  continuing  his  business,  although  he  may 
have  the  doors  closed.  Justice  would  be  defeated,  and  there 
could  be  no  conviction  unless  you  could  prove  a  sale.  The  word 
in  the  earlier  statute  under  which  Tennant  v.  Cumberland  {ubi 
fitfp.)  was  decided,  was  "  open ''  simply,  but  now  the  words  are 
"  open  or  keep  open  "  which  are  very  different,  and  the  Legis- 
lature inserted  those  words  ^'  keep  open  "  to  prevent  any  quibble 
of  this  kind.  Upon  the  words  of  this  section  it  has  not  been 
held  to  be  necessary  to  have  either  an  outer  or  an  inner  door 
open.  In  Tenncunt  v.  Cumberland  {ubi  sup,)  the  word  was 
''  open/'  and  Grompton,  J.  expressly  bases  his  judgment  on  that 
ground.  That  case  is  distinguishable,  as  the  words  and  the 
circumstances  were  different.  As  to  Jeferaon  v.  Richardson  {ubi 
sup.),  it  went  on  the  ground  that  there  was  no  evidence  of  a  sale 
having  taken  place  on  the  premises.  In  Brigden  v.  Heighes  (34 
L.  T.  Hep.  242 ;  1  Q.  B.  Div.  330)  Mellor,  J.  said :  "  Justices  in 
order  to  convict  must  be  able  to  find  that  the  house  and  premises 
.  .  .  were  not  really,  though  apparently,  closed ;  that  the 
closing  was  a  sham,  and  that  the  premises  were  really  kept  open 
for  people  who  wish  to  purchase  intoxicating  liquor.  Finch  v. 
Bhmdell  {ubi  sup.)  is  precisely  the  same  case  as  the  presents 
There  the  doors  were  all  closed,  and  no  door  was  open  either 
back  or  front,  but  the  policeman  saw  men  in  the  premises,  and  it 
was  held  that  there  was  evidence  that  the  house  was  open  for 
sale.  That  case  clearly  shows  that  the  doors  may  be  all  closed 
and  yet  that  the  house  may  be  **  open '' ;  and  since  those  cases 
the  words  have  been  altered  to  '^  opened  or  kept  open.''  If 
drinking  goes  on  after  closing  time,  then  the  house  is  *^  open,'^ 
and  '^  kept  open  "  means  kept  open  for  business,  not  necessarily 
by  having  an  outer  door  open.  If  this  decision  be  upheld,  the 
publican  will  escape  altogether,  because  he  could  only  be 
convicted  upon  proof  of  a  sale  having  taken  place,  which  would 
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be  difficult  or  impossible.     [Grantham,  J.  referred  to  Pearae  v. 

eaj  (41J.  p.  742).]  .  wJ;«u 

Grantham,  J. — ^This  case  is,  to  my  mind,  one  of  considerable        

difficulty,  and  one  in  which  jndgment  might  be  given  in  either        1899. 
way,  but  upon  the  whole  I  think  that  the  Tiew  that  has  been     jj{Z^^ 
pointed  out  by  my  learned  brother  is  the  safer  one  to  take — ^that  AetM—Keep- 
the  words  ^*  opens  or  keeps  open  **  must  have  the  ordinary  inter-  ing  room  open 
pretation  given  to  them,  namely,  that  they  mean  the  opening  or  ""^"^f^Sl!!?^ 
keepiug  open  the  premises  for  people  who  are  outside  to  come  in,    ^)[^„__ 
and  do  not  include  the  case  where  people  who  are  already  ia  the    Otutomer$ 
premises  stay  in  the  premises  after  closing  time  to  be  served.    ^J^JJ*^**^ 
That  is  a  distinct  offence.     Where  people  are  in  a  house  and  stay  %^^^ 
in  and  have  drink  served  to  them  after  closing  hours,  that  is   OuUr  door$ 
contrary  to  law,  and  they  can  be  punished  for  it ;  but  there  must  hopt  locked^ 
be  evidence  of  that,  and  in  all  the  cases  which  have  been  relied  ^  ^^  «.  9! 
upon  the  learned  judges  who  decided  them  have  invariably  kept 
very  strictly  to  the  evidence  in  the  different  ca^es,  and  they  have 
decided  as  they  did  decide  because  they  said,  ''  Although  it  may 
be  as  yon  suggest,  there  is  no  evidence  of  it.''     Here  there  are 
parsons  in  the  house ;  it  is  proved  that  they  were  in  the  house 
before  the  prohibited  hours   or  the  closing  time,  and   it  was 
admitted  that  they  were  there  after  closing  time.     There  is  a 
controversy  as  to  the  circumstances  under  which  they  were  there ; 
bat  it  is  admitted  that  the  house  was  in  the  ordinary  sense  of  the 
word  closed — ^that  is  to  say,  the  front  door  and  the  back  door 
were  both  locked — and  although  the  policeman  tried  the  doors 
he  could  not  get  in  at  either  door,  and  he  would  not  have  got  in 
and  would  not  have  known  anything  at  all  of  what  was  going  on 
had  it  not  been  for  a  barman  who  swilled  the  floor  of  the  house 
down,  as  he  did  practically  every  night,  for  the  purpose  of  cleans- 
ing the  place,  and  who,  to  let  the  water  out,  opened  the  door 
about  11.80  p.m.,  and  thereupon  the  policeman  went  in  and 
foand  these  two  men  there,    who  undoubtedly  were  receiving 
drink.     On  the  statement  made  by  the  wife  they  were  not  paying 
for  the  drink,  or  rather  it  was  said  that  they  were  friends  of  the 
landlady,  and  the  evidence  is  that  they  were  invited  by  her  to 
stay,  and  therefore  there  was  evidence  that  there  was  no  breack 
of  the  law  in  thai  respect.     But  taking  the  facts  as  admitted, 
that  the  house  was  not  open  or  kept  open  in  the  ordinary  sense 
for  the  people  outside  to  come  in,  I  think  it  is  safer  for  us  to 
take  the  somewhat  narrower  view  of  the  question,  and  to  hold 
that  it  was  not  open  or  kept  open  for  the  people  outside  to  come 
in  within    the   meaning  of  sect.   9.     Unless   there   was   some 
evidence,  which  there  was  not  in  this  case,  that  the  house  was 
open  or  kept  open  by  the  door  being  either  ajar  or  in  some  other 
way  open  for  the  people  outside  to  come  in,  we  cannot  hold  that 
it  was  open  or  kept  open  within  the  meaning  of  the  section. 
Where  the  house  is  admittedly  closed  and  the  doors  are  shut,  we 
ought  not  to  hold  that  it  is  kept  open  because  there  are  people 
inside,  and  there  is  controverted  evidence  as  to  what  those  people 
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JiFFBR     were  there  for.    Under  these  circumstances^  I  think  the  decision  of 

^'  the  justices  must  be  upheld. 

YviuYSB.         Beucb,  J. — I  am  of  the  same  opinion.     The  evidence  is  that 

1899.       the  doors  were  closed  except  on  the  two  occasions  mentioned  in 

— :        the  case.     On  one  occasion  the  door  was  opened  for  swilling^  the 

AcU^Keep-  passage.     That  clearly  was  not  an  opening  for  the  sale  of  intoxi- 

¥^g  room  optn  eating  liquor.     Again^  on  another  occasion  the  door  was  opened 

-^SaUdurvng  g^^  ^}^q  nj^^  p^n  away.     That  was  not  an  opening  for  the  sale  of 

^^^j^Qy^ra—     intoxicating  liquor.     Then  it  is  suggested  that  these  premises 

OvAtom&n    may  be  said  to  be  open  if  there  are  persons  in  the  premises^ 

T^mavMmfi    although  there  was  no  access  to  be  gained  to  the  premises  by 

^howr^^  persons  from  the  outside.     I  cannot  agree  with  that.     I  think 

Owter  diOWB  the  premises  are  closed — I  mean  really  closed — if  persons  from  the 

lt«pi  lockedr—  outside  cannot  come  in^  and  the  persons  inside  cannot  be  treated 

37  #38  Fie*,  jjg  being  on  premises  which  are  open  or  kept  open.     I  think 

'  '        these  words  "  open  or  kept  open  '*  mean  that  there  is  no  access  to 

the  premises  from  the  outside^  and  if  there  is  no  access  to  the 

premises  from  the  outside  then  the  premises  are  not  **  open  or  kept 

open  ^^  within  the  meaning  of  the  section. 

Appeal  dismissed. 
Solicitors  for  the  appellant,  Cla/rke  and  Blundell,  for  Samuel 
Thornely,  Worcester. 

Solicitors  for  the  respondent^  Tfco*.  White  and  SonSy  for  J",  and 
F,  HolyoaJee,  Bromsgrove. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  July  4,  1899. 

(Before  Grantham  and  Bsuce^  JJ.) 

Belton  (app.)  v.  Busby  akd  Woods  (rpsps.)  (a) 

Betting — Place — Bar  of  public-house — Betting  man  v^ng  bar  for 
business  of  betting — Permission  of  licensee  of  house — User  of  a 
'*  place  ^  for  purposes  of  betting — Betting  Act,  1853  (16  ^  17 
Vict,  c.  1\9),  ss.  ],  8— Licensing  Act,  1872  (35  ^36  VicL  e.  94), 
«.  17,  sub'S.  2. 

A  piofessional  betting-man,  with  the  knowledge  and  permission  of 
the  proprietor  and  licensee  of  a  beerhouse,  used  the  saloon  bar 
of  the  beerhouse  for  the  purpose  of  conducting  therein  the  busir 
ness  of  ready  money  betting.  He  usually  came  to  the  beerhou9e 
about  noon,  and  remained  there  until  about  3  p.m.,  generally  in 

(ff)  Reported  by  W.  W.  Orr,  Esq.,  Barrister^at-Law. 
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ihe  saloon  near  and  on  one  side  of  a  certain  partition.     He  there      Bbmoh 
made  bets,  received  the  money  staked,  and  paid  the  bets  to  the    «     ** 
winners.     He  invited  persons  coming  to  the  house  to  bet  with      woods. 

him,  and  he  was  known  to  his  customers  to  be  there  at  those  times        

and  to  carry  on  his  betting  business  there,  and  persons  come        ^^' 
there  for  the  purpose  of  making  bets  with  him,  and  he  had  the     Licetuing 
permission  of  the  proprietor  for  doing  what  he  did,  though  he  Acts— Betting 
had  no  interest  in  the  beerhouse,  or  the  business  or  management  ^^'***  ^*I1 
thereof,  ...  heHing—Bar 

Heldj  that  the  betting  man,  in  sousing  the  bar  of  the  public-house,      of  public 
was  using    a  "  place  "  for  the  purpose  of  betting  with  persons      J?)***7~ 
resorting  thereto  vnthin  the  meaning  of  the  Betting  Act,  1853,  ^  p«rmit»ta» 
and  was  guilty  of  an  offence  under  sects,  1  and  3  of  that  Act,       of  pvhUcan-^ 

Held,  also,  that  the  proprietor  and  licensee  of  the  beerhouse  was  ^^^^^  ^***' 
guilty  of  the  offence,  under  sect,  17,  sub-s.  2,  of  the  -^-^w^^  *85^  86  Vict 
Act,  1872,  of  suffering  his  house  to  be  used  ia  contravention  ofe.94, «.  17(2). 
the  Betting  Act,  1853. 

CASE  stated  by  the  metropolitan  police  magistrate  sitting  at 
the  West  London  Police-coart. 

The  respondent  Woods  appeared  before  the  magistrate  npon 
fiye  sammonses,  issued  at  the  instance  of  the  appellant,  who  is  a 
chief  inspector  of  the  metropolitan  police  force,  charging  him 
for  that  he,  on  the  25th  day  of  February,  the  Ist,  2nd,  3rd,  and 
4th  days  of  March,  1898,  being  a  person  using  the  Boyal  Pair 
beerhouse,  Kensington,  did  use  the  same  for  the  purpose  of 
betting  with  persons  resorting  thereto,  contrary  to  sect.  3  of  the 
Betting  Act,  1853  (16  &  17  Vict.  c.  119). 

The  respondent  Busby  also  appeared  before  the  magistrate  at 
the  same  time  npon  five  summonses  issued  by  the  appellant 
charging  him  for  that  he,  on  the  same  five  days,  being  the 
licensee  of  the  Boyal  Pair  beerhouse,  did  suffer  his  house  to  be 
used  by  Woods  in  contravention  of  sect.  3  of  16  &  17  Vict, 
c.  119  (the  Betting  Act,  1853},  contrary  to  sect.  17,  sub-sect.  2, 
of  35  &  36  Yict.  c.  94  (the  Licensing  Act,  1872). 

The  evidence  against  each  of  the  respondents  was  the  same  and 
related  to  occurrences  which  took  place  in  every  instance  when 
both  respondents  were  present. 

The  evidence  for  the  prosecution  consisted  of  that  of  police 
constables  who  saw  and  heard  what  took  place,  which  evidence 
the  magistrate  found  to  be  trustworthy  and  correct. 

Neither  respondent  gave  evidence  before  the  magistrate  at  the 
hearing. 

The  following  facts  were  proved  or  admitted : 

The  respondent  Woods  was  a  professional  betting  man  or 
bookmaker.  The  respondent  Busby  was,  during  the  time  referred 
to,  the  keeper  and  proprietor  of  the  Boyal  Pair  beerhouse,  a  duly 
Ucensed  honse,  situated  in  Gloster-gprove,  Kensington,  and  was 
the  licensee  in  respect  thereof. 

Upon  each  of  the  five  days  mentioned  in  the  summonses  Woods 


S9J<  CBIMINAL  LAW   CASES. 

Bhoon      came  to  the  Royal  Pair^  shortly  after  12  noon  and  remained  there 
Bdibt  and    ^  shortly  before  8  p.m. 
WooM  During  the  presence  of  Woods  Basby  was  always  there,  and 

what  is  herein   described  took  place  with  the  knowledge  and 

1899.       permission  of  Busby. 

lAcmmng         Woods  npon  only  one  occasion  bought  any  beer  at  the  Royal 

AeU— Batting  Pair,  and  the  evidence  showed  that  he  sent  oat  on  two  occasions 

p^^^t^T  for  »  bottle   of  whisky  which  was  bought  elsewhere  ofE    the 

hettififf—Bar  Premises  and  which  was  drank  by  both  Woods  and  Busby,  and, 

ofpubUe     except  for    some   cigars.  Woods    was   not,    except    as    above 

JJf^*^      mentioned,  seen  to  be  a  customer  at  the  house  for  what  was 

5  p«wiMiwr  ordiiiarily  o^i  sal©  there. 

of  pubUean^  Woods  always  came  to  the  saloon  department  of  the  house,  and 
16  ^  17  Viet,  generally  remained  near  and  on  one  side  of  a  certain  partition. 
85  ^86  Fi^'  occasionally  went  from  thereto  other  parts  of  the  saloon  and  to 
e.94,  $.  17(2).  the  public  bar  and  tap-room  as  occasion  arose,  returning  to  the 
neighbourhood  of  the  partition  or  fireplace. 

The  magistrate  was  satisfied  that  Woods  conducted  in  the 
saloon  the  business  of  ready-money  betting.  He  received  bets 
there,  generally  made  at  starting  prices,  by  means  of  slips  of 

Eaper  bearing  the  name  of  the  horse  or  dog  backed,  which  were 
anded  to  him,  together  with  the  money  staked  by  the  persons 
making  the  bet,  and  he  paid  money  there  in  respect  to  bets  won 
to  the  winners  thereof,  and  discussions  and  disputes  about  bets 
also  took  place  with  Woods  in  the  saloon.  Bets  occasionally 
also  took  place  between  Woods  and  Busby  and  were  settled  oyer 
the  counter  in  the  saloon,  and  they  conversed  about  bets  and 
racing.  Woods  also  invited  the  persons  coming  to  the  house 
to  bet  with  him,  sometimes  successfully,  and  sometimes  the 
man  invited  would  make  an  excuse,  such  as  having  no  money  or 
some  other  excuse. 

The  evidence  led  to  the  inference  that  Woods  was  known  to 
his  customers  to  be  at  the  above  times  at  the  Royal  Pair,  and  to 
carry  on  his  betting  business  there  as  described,  and  that  persons 
did  come  there  for  the  purpose  of  transacting  betting  business 
with  him. 

The  magistrate  found  as  a  fact  that  Woods  had  the  permission 
of  Busby  for  doing  what  he  did,  as  above  described. 

Apart  from  the  betting  business  carried  on  by  Woods  as  above 
described,  the  ordinary  business  of  a  beerhouse  was  carried  on 
at  the  Royal  Pair.  Woods  had  no  interest  of  any  sort  in  the 
latter  business  or  in  the  house  itself.  He  did  not  take  any  part 
in  the  management  of  the  house,  nor  had  he  any  control  over  the 
business  of  the  house.  There  was  no  evidence  that  Busby  had 
any  interest  in  any  of  the  bets  made  by  Woods. 

For  the  prosecution  it  was  contended  that  the  respondents 
were  respectively  guilty  in  the  circumstances  of  the  offences  with 
which  they  were  charged. 

On  behalf  of  the  respondent  Woods  it  was  submitted  that  on 
the  uncontradicted  and  admitted  facts  as  proved  by  the  prosecu- 


CRIMINAL  LAW   CASB8.  395 

tioD^  no  oflfence  had  been  committed  by  him  ander  the  section  of      Bklton 
the  Act  under  which  he  was  sammoned,  and  on  behalf  of  the    hi,^*^^,^^ 
respondent  Busby  it  was  submitted  that  if  Woods  had  not  com-      woom. 

mitted  an  offence  against  sect.  8  of  the  Betting  Act  1858^  he        

(Basby)  could  not   be  said  to  have  brought  himself  within  the        ^^' 
terms  of  the  summonses  issued  against  him^  and  the  attention  of    Licenting 
the  magistrate  was  called  to  the  decision  of  the  House  of  Lords  Act9— Betting 
in    the  case    of  Powell  v.  Kempton  Park  Racecourse  Company  ^^^^^ '^^  r* 
Limited  (80  L.  T.  Rep.  588 ;  (1899)  A.  C.  148).  h^i^Bc!!^ 

The  magistrate  was  of  opinion  that^   having   regard  to  the     of  pubUe 
judgment  of  the  Lord  Chancellor  in  the  above  case.  Woods  was      ^V*^^ 
not  using  the  bars  of  the  beerhouse  in  such  a  manner  as  to  con-  i^pgrmiK^ 
stitute  an  illegal  user  within  the  meaning  of  the  Betting  Act  e/pu6lMan— 
1858,  and  he  dismissed  the  summonses  against  him,  and  as,  in  ^^  ^  17  Vict. 
hia  opinion,    it   followed  that  as  a  necessary   consequence   the  %l^^'^'y^l 
respondent  Busby  could  not  be  said  to  have  permitted  any  user  c.  94,«.  17  (2)', 
by  Woods  of  an  illegal  character,  he  held  that  the  summonses 
against  him  failed  also,  and  he  accordingly  dismissed  them. 

The  question  for  the  opinion  of  the  Court  was  whether,  having 
regard  to  the  facts  above  stated  and  found,  the  magistrate  was 
right  in  point  of  law  in  dismissing  the  summonses. 

The  Betting  Act,  1858  (16  &  17  Vict.  c.  119),  provides : 

Seel  8.  Any  person  who  being  the  owner  or  occupier  of  any  house,  office,  room,  or 
other  place,  or  a  person  using  the  same,  shall  open,  keep,  or  use  the  same  for  the 
parpoaes  hereinbefore  mentioned,  or  either  of  them, 

that  is  for  the  purpose  of  betting  with  persons  resorting  thereto 
— shall  be  liable  to  a  penalty. 

The  Licensing  Act,  1872  (85  &  36  Vict.  c.  94)  provides : 

Seet.  17.  If  any  licensed  person— (2)  opens,  keeps,  or  uses,  or  suffers  his  house  to 
be  opened,  kept,  or  used  in  contravention  of  the  Act  of  the  session  of  the  sixteenth 
tod  seventeenth  years  of  the  reign  of  her  present  Majesty,  chapter  119  .  .  .  he 
dtall  be  liable  te  a  penalty  not  exceeding  for  the  first  offence  ten  pounds,  and  not 
exceeding  for  the  second  and  any  subsequent  offence  twenty  pounds. 

Bofnchwerts  for  the  appellant. — ^The  magistrate  oaght,  npon  the 
facts  to  have  convicted  both  the  respondents,  Woods  as  the 
betting  man,  and  Busby  as  proprietor  of  the  house.  The 
following  propositions  appear  clearly  from  the  case.  First,  that 
Woods  conducted  and  carried  on  at  this  house  his  business  of 
betting ;  secondly,  that  he  was  known  to  do  so,  and  that  persons 
came  to  that  house  to  bet  with  him ;  thirdly,  that  persons  did 
there  bet  with  him ;  fourthly,  that  he  had  the  permission  of  the 
occupier  for  doing  what  he  did ;  and  fifthly,  that  he  did  not  go 
there  as  an  ordinary  customer  to  buy  beer.  The  first  thing  to  be 
looked  at  is  sect.  17  of  the  Licensing  Act,  1872,  which  imposes  a 
penalty  npon  any  licensed  person  who  suffers  his  premises  to  be 
Qfled  in  contravention  of  the  Betting  Act,  1853.  That  assumes 
ftbat  a  publican  retains  control  of  his  house,  and  that  it  is  his 
liOQse.  The  words  of  sect.  1  of  the  Betting  Act,  1853,  are  very 
oonveniently  set  out  in  the  table  given  in  the  judgment  of  the 
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BiLTON      Lord  Chancellor  in  Powell  v.  KemptonPark  Racecourse  Company 

Bui^  AND    (®^  ^-  ^'  ^®P-  ^^^'  *^  P-  ^^^^   (^^^^)  -*^-  ^'  -^^^^  **  P-  ■^^^)-     ^^ 
Woods.      ^^  ^^^  necessary  that  the  person  should  be  the  owner  of  the  room, 

or  that  he  should  have  the  right  of  using  it  for  the  purpose  of 

^^'        betting  with   persons  resorting  thereto.      There  are  two  cases 
Licenaing     ''^hich  are  in  point  here  and  which  are  unaffected  by  the  decision 
Aet»— Betting  in  Powell  V.  Kempton  Park  Racscourse  Company  {ubi  sup,) ,     The 
^^*^^«*r;  first  is  arorn^fcy  v.  Raggett  (66  L.  T.  Rep.  21;  (1892)  1  Q.  B. 
hetiin^Bar  ^^)>  where  a  beerhouse  keeper  was  charged  under  sect.  3  of  the 
of  pvhUc     Betting  Act,  1853,  with  knowingly  and  wilfully  permitting  his 
lumse-—      premises  to  be  used  for  the  purpose  of  betting.     It  was  proved 
?  permwji^  *^^*  *  hookmaker  and  his  clerk  were  in  the  bar  of  the  beerhouse 
cf  puhlicav—  and  used  the  bar  for  the  purpose  of  betting,  and  did  bet  with 
16  4"  17  Vict,  persons  resorting  thereto ;  that  the  respondent  was  present  and 
%5^^'36V'V  ^^®^  of  and  permitted  such  user,   and  that  the  bookmaker  and 
«;94,  $,  17  (2).  clerk  did  not  occupy  any  specific  place  in  the  bar^  and  it  was  held 
by  Mathew  and  Smith,  JJ.  that  the  respondent  ought  to  have 
been   convicted.     The  complement  of  that   case   was    that    of 
McWilliam  v.  Dawson  (56  J.  P.  182),  which  came  almost  imme- 
diately after,  and  was  against  the  bookmaker  in  respect  of  betting 
in  the  bar  of  a  public  house.     The  facts  there  were  similar,  except 
that  it   was  the  bookmaker,  and   not  the  publican,  who   was 
proceeded  against,  and  the  Court  held  that  the  case  was  governed 
by  Homshy  v.  Raggett  {ubi  sup,),  and  that  the  bookmaker  onght 
to  have  been  convicted.      The  present  is  a  much  stronger  case, 
as  the  bookmaker  carried  on  his  business  as  a  regular  thing  in 
this  place,  and  every  one  who  was  a  customer  knew  where  to 
find  him,  and  he  betted  with  them  there.     It  is  such  a  user  of  a 
prohibited  place  as  is  struck  at   by  the  Act  (per  Smith,  L.J., 
m  Powell  V.  Kempton  Park  Ro/cecourse  Company  (77  L.  T.  Rep. 
2;  (1897)  2  Q.  B.  276).     Here  Woods  is  analogous  to,  or  one  of 
the   same   genus  as,  '^  owner,  occupier,  or  keeper,^'  within  the 
meaning  of  Lord  Halsbury's  judgment  in  that  case ;   he  had  a 
regular  habitat  there,  and  by  the  consent  and  licence  of  Busby 
he  used  it  for  a  fixed  period  every  day  for  betting,  and  not  as 
an  ordinary    customer.      It   is   therefore  brought    within    the 
words  of  Lord  James,  where  he  says  (1899)  A.  C,  at  p.  194)  : 
'^  Directly   a   definite   localisation    of  the   business  of  betting 
is  effected     .     .     it  may  be  well  held  that  a  *  place '  exists  for 
the  purposes  of  the  Act.'^     The  recent  case  of  Brown  v.  Pcdch 
(80  L.  T.   Rep.  716;    (1899)    1   Q.    B.   892),  also   shows  that 
Woods  ought  to  have  been  convicted.      If  Woods  was  gailty  of 
the  offence  it  is  clear  that  Busby  also  was  guilty  of  the  offence 
under  sect.  17  of  the  Licensing  Act,  1872. 
The  respondents  did  not  appear. 

Gbanthah,  J. — I  am  sorry  that  no  one  has  appeared  here  on 
behalf  of  the  respondents,  because  it  may  be  that  we  have 
omitted  to  see  or  find  out  some  argument  which  might  have  been 
used  on  their  behalf.  I  can  well  understand  that  if  counsel  had 
appeared  for  the  respondents,  he  could  have  brought  before  as 
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nuuiy  of  the  argaments  that  have  been  ased  before  in  the  various      Bxlton 
cases  in  which  this  qaestion  has  been  discussed  ;  but  I  am  bound    ^     ^' 
to  say  that  the  case  seems  to  me  to  be  without  any  doubt  what-       woods. 

ever,  and  that  our  judgment  must  be  for  the  appellant.     I  think        

the  better  course  is  to  deal  first  with  the  case  of  Woods,  because        ^^^' 
if  we  say  that  Woods  ought  to  be  convicted,  it  is  quite  clear  that     iac^mvm 
Bosby,  the  keeper  of  this  house,  ought  to  be  convicted  also.  Act9-^B9tUn^ 
With  regard  to  the  position  of  Woods,  the  great  distinction  to  ^V^^  ^^^ "~ 
be  borne  in  mind  in  cases  of  this  nature — such  as  the  cases  of  hetUn^BM' 
Powell  V.  Kemptan  Park   Racecourse   Company  {ubi  sup.)  and     ofpubUe 
Hawke  v.   Dunn  (76  L.  T.  Rep.  355 ;  (1897)   1   Q.  B.  579)— is      ^^- 
this — as  all  the  noble  and  learned  lords  as  well  as  the  judges  of  j^^  twin<«^ 
the  Court  of  Appeal  said  in  the  Kempton  Park  case  {uM  sup,) —  of  puhUean— 
that  the  parties  who  go  to  racecourses  go  there  to  bet  with  each  ^^  #  17  Viet 
other.     One  is  on  exactly  the  some  footing  as  the  other,  and  the  ^35!*  m  rirf  * 
man  who  goes  there  to  lay  against  a  horse  is  on  exactly  the  same  e.  94,«.  17  (2)\ 
footing  as  the  man  who  goes  there  to  bet  on  a  horse.     The  place 
is  open  to  both  of  them^  and  they  both  pay  the  same  sum  to  go 
into  the  inclosure.     Many  of  them  go  there  because  they  will 
get  a  better  view   of  the  race;  some   of  them  also  go  there 
because  they  will  find  somebody  who  wants  to  bet  with  them. 
They  want  to  back  a  particular  horse ;  they  know  or  they  own  a 
horse,  or  for  some  reason  or  other  they  have  an  honest  view  that 
their  judgment  as  to  the  capabilities  of  the  horse  is  right,  and 
they  are  prepared  to  back  that  judgment,  and  they  want  some- 
body who  will  give  them  an  opportunity  of  backing  it  by  laying 
them  the  odds ;  and  therefore  they  go  to  this  place  where  they 
expect  to  find  somebody  who  has  also  his  own  views  as  to  the 
merits  of  the  horse,  and  who  is  prepared  to  back  his  opinion. 
As  was  said  by  the  learned  lords  and  judges  who  decided  the 
Kempion  Park  case  (uhi  sup.)y  the  people  who  go  there  to  bet  in 
that  way  are  not  the  owners  or  the  proprietors  of  the  place,  and 
they  do  not  keep  the  place  in  any  way.     It  cannot  therefore  be 
said  that  in  any  sense  they  can  be  brought  within  the  purview  of 
the  section  of  the  Act,  which  is  manifestly  aimed  at  the  persons 
keeping  the  place  for  the  purpose  of  betting.     That  being  the 
general  view  of  all  the  judgments  delivered  in  those  two  cases  of 
Uawke  V.  Dunn   {uhi  swp,)  and  Powell  v.  Kempton  Park  Race- 
course Company   {ubi  sup.),  we  have  to  see  whether  or  not  a 
poblic-honse,   kept  as  this  public-house  or  beerhouse  was  by 
Bnsby,  the  proprietor  and  licensee  of  it,  in  such  a  way  that  a 
professed  bookmaker  uses  it  as  his  betting  place,  is  on  all  fours 
with  a  portion  of  a  racecourse  where  people  meet  together  for 
the  purpose  of  betting  with  each  other.     It  seems  to  me  that  the 
two  things  are   not  in  any  way  analogous.     The  present  case 
seems  to   me  to  be  clearly  brought  within  the  purview  of  the 
Betting  Act,  1853,  and  to  be  clearly  within  the  mischief  that  was 
aimed  at  by  the  Legislature  in  passing  that  Act.     Probably  at 
the  time   that   Act  was    passed   what    the    Legislature    were 
primarily  endeavouring  to  stop  was  betting-houses  being  opened 


1899. 


398  CRIMINAL  LAW  CASB8. 

BnaoN      where  nothing  bat  betting  was  carried  on^  and  it  is  qnite  (dear 

Buor  AiiD    ^^^^  houses  opened  for  betting  in  that  way  were  within  the  Act. 

W00D&      ^6  moment  that  professional  bookmakers  found  that  they  could 

not  keep  a  house  in  that  way^  the  next  thing  they  did  was  to  find 

somebody  who  would  keep  a  house  for  them  by  payment  of  a  rent 

Licmmng     either  in  money  or  in  kind,  or,  as  the  suggestion  is  in  this  case, 
AcU-'B^tUng  by  getting  a  bottle  of  whisky  and  treating  the  publican  to  the 

piaioM^tMd  F' ^^^^f  ^^  ^y  W^^tS  ^™  ^^  some  other  terms,  or  in  some  other 

UtUng—^  way  making  it  worth  his  while  to  treat  his  house  as  a  betting* 

cf  jmtUo    house.     Undoubtedly  the  respondeat  Woods  went  to  this  house, 

hoiM6--      and  other  men  who  wished  to  bet  with  him  went  there  also  in 

tu  ufiinjjjiiiii  ^^er  ^  meet  him.     The  effect  of  this  betting  man  being  there, 

«/  pvAUeamr-  and  having  his  own  customers  to  bet  with  him  there,  brought 

16  4 17  Vict  trade  to  this  house,  and  without  any  rent  being  paid  it  would 

%sP^Vict '  ^1^^^^  ^b®  purpose  of  Busby  to  practically  give  Woods  an  abso- 

4:.  94,«.l7  (2).  late  right,  or  '^  licence,'^  as  Mr.  Danckwerts  called  it,  to  be  there 

day  after  day  for  a  certain  number  of  hours.     From  the  findings 

of  fact  in  this  case  it  is  quite  clear  that  he  had  a  licence  to  be 

there.     He  had  even  more  than  a  licence,  because  the  case  finds 

that  he  was  there  regularly  for  certain  hours,  and  that  he  was  not 

content  with  the  ordinary  drink  that  could  be  got  there,  so  that 

it  is  manifest  that  he  did  not  go  there  for  the  purpose  for  which 

other  people  would  go  to  a  beerhouse,  to  get  a  glass  of  beer. 

He  went  there  from  day  to  day  at  certain  defined  times.     How 

then  can  it  be  said  that  this  was  not  a  '*  place  "  if  we  have  to  go 

into  the  question  what  is  a  place.     That  house  seems  to  me  to  be 

J'ust  as  much  a  betting  place  as  the  houses  which  were  established 
or  betting  exclasively,  the  mischief  of  which  was  the  thing  aimed 
at  by  the  Legislature  of  1853.  As  Lord  James,  and  I  think  Lord 
Halsbury,  say,  what  the  bookmakers  naturally  tried  to  do  when 
they  were  not  allowed  to  keep  the  particular  house  or  place  for 
betting,  was  that  they  got  a  place  oatside.  That  was  the  reason 
of  the  word  ''  place  "  being  used  in  the  Act  to  bring,  as  it  were, 
within  the  meshes  of  the  net  places  that  were  dishonestly  used 
outside  for  the  purpose  of  infringing  the  Act,  although  practi- 
cally they  were  part  of  the  house,  such  as  a  back  yard,  or  an  open 
place  belonging  to  the  house,  and  places  of  that  kind ;  and  the 
noble  Lords  very  properly  draw  the  distinction  between  places  of 
that  kind  which  really  were  attached  to  the  house  and  a  part  of  a 
racecourse  where  people  went  for  the  pleasure  of  the  mutual 
betting  with  each  other.  Under  these  circumstances,  it  seems  to 
me  that  the  case  finds  the  positive  fact,  as  to  which  there  can  be 
no  controversy,  that  Woods  did  use  this  place  for  the  purpose  of 
betting  with  persons  resorting  thereto,  and  it  was  just  as  much  a 
betting-hoase  for  him  and  kept  by  him  as  would  have  been  a 
room  if  he  had  paid  the  rent  of  it.  It  seems  to  me,  therefore, 
that  Woods  was  committing  an  offence  against  the  Betting  Act, 
1853.  If  Woods  was  committing  an  offence  against  the  Act  of 
1853,  it  is  manifest  that  Busby  ought  to  have  been  convicted  for 
permitting  his  beerhouse  to  be  used   in  contravention   of  the 
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Bettmg  Act,  and  tinder  those  circamstanoes  he  onghfc  to  haye  been      Bbuov 
convicted.  ^• 

Bbucb,  J. — I  am  of  the  same  opinion.     I  think  in  this  case  the      woods. 
Toom,  the  saloon  bar,  was  used  by  Woods  for  the  pnrpose  of        -— 
betting  with  persons  resorting  thereto.    I  think  Woods  was  a       ^^* 
person  nsisg  the  same  in  the  sense  that  he  regularly  resorted     jAeenHng 
there  for  t»he  pnrpose  of  carrying  on  this  business  of  betting;  AcU— Batting 
that  he  resorted  there  day  by  day,  and  was  the  person  in  control  p?^  ^aT" 
of  the  betting  business  carried  on  there — the  business  he  carried  h^uinM^Bw 
on  with  persons  who  resorted  to  the  house  for  the  purpose  of    of  pu&Uc 
betting  with  him.    Therefore  I  entertain  no  doubt  that  Woods      fcoMw— 
was  guilty  of  an  offence  against  the  Act,  and  what  he  did  he  did  ^f'^^^^^^^^ 
with  the  knowledge  and  permission  of  Busby,  and  therefore  Busby  of  pu&u<Min— . 
was  clearly  gnilty  of  an  offence  under  sect.  17,  sub-sect.  2,  of  the  16  #  17  VUU 
Licensing  Act,  1872.  ss^/sJ'm.' 

Appeal  allowed.     Case  remitted  to  the  rruigistraie,      e,  9^«.  17  (2)'. 

Solicitors  for  the  appellant,  Wontner  and  Sons. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Oct.  27,  1899. 

(Before  Bidlst  and  Dablino,  JJ.) 

Lane  (app.)  v.  Kendall  (resp.).  (a) 

Weights  and  measures — False  or  unjust  weighing  Tnachine — Paper 
under  scoop — Facilitaie  process  of  weighing  —  Legality  of — 
Weights  and  Measures  Act,  1878  (41  ^  42  Vict.  c.  49),  s.  25. 

The  respondent,  in  order  to  facilitate  the  weighing  of  tea  into 
packets,  placed  beneath  the  scoop  of  his  weighing  machine 
and  on  the  crossbar  or  cup  in  which  such  scoop  rests  a  piece  of 
paper  weighing  H  drachms.  The  effect  of  such  piece  of  paper, 
which  was  in  fact  lighter  than  the  bag  in  which  the  tea  was 
sold,  was  to  m^Jee  the  machine  indicate  weights  1  ^  drachms  in 
excess  of  the  article  in  the  scoop, 

EM,  thai  the  respondent  was  guilty  of  using  and  having  in  his 
possession  for  use  in  his  trade  a  weighing  machine  that  was 
false  or  unjust  within  sect.  25  of  the  Weights  and  Measures 
Act,  1878. 

I^ASE  stated. 

The  respondent  appeared  on  the  3rd  day  of  March,  1899, 
to  answer  an  information  charging  him  with  unlawfully  having 

(a)  Reported  by  W.  di  E  Hbrbsbt,  Eiq^  Barrister-aULaw 
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L^nt        in  his  possession  for  ase  for  trade  one  weighing  machine  which 
''•  was  false  or  unjust,  contrary  to   sect.  25  of  the  Weights  and 

°  Measures  Act,  1878. 

1899.  The  facts  were  as  follows  : — 

~r  ^       The  appellant  was  an  inspector  of  weights  and  measures  for 
Mea9wr§s'^Act  ^^®   county   of  London,   and   the  respondent  was  carrying  on 
lS7S^Fal8e  business   under   the  firm    name   of   Melrose  and  Co.  as  a   tea 
or  unjuBt     merchant  at,  amongst  other  places,  276,  Battersea-park-road. 
J^J^^Jj^        On  the  6th  day  of  January,  1899,  the  appellant  went  to  the 
Paper  used    respondent's  shop  and  found  there  a  weighing  machine  which 
tofcLciUtate   the  respondent  had  in  his  possession  for  use  for  trade. 
we^hing—        When  the  weighing  machine  was  so  found  there  was  a  piece 
include  in   of  paper  underneath  the  scoop  in  which  the  tea  or  other  article 
.weight  of    to  be  weighed  is  placed  and  between  the  bottom  of  such  scoop 
*r*^Z7     and  the  crossbar  or  cup  in  which  such  scoop  rests, 
c.  49  «.  26.        The  efiect  of  such  piece  of  paper  upon  the  weighing  machine 
was  to  make  it  indicate  weights  1^   drachms,  the  weight  of  the 
paper,  in  excess  of  the  actual  weight  of  the  article  in  the  scoop. 
In   the  absence  of  the   piece   of  paper  the  weighing  machine 
would  have  shown  the  actual  weight  of  the  article  in  the  scoop. 

At  the  time  when  the  weighing  machine  was  found  with  the 
piece  of  paper  so  placed,  the  respondent's  servants  were  engaged 
in  using  the  same  for  the  purpose  of  weighing  up  tea  to  be  made 
into  packets.  It  had  been  placed  by  the  manager  under  the 
scoop  instead  of  in  the  scale,  in  accordance  with  his  usual 
practice,  to  facilitate  and  quicken  the  process  of  weighing  the 
tea,  and  so  causing  the  customer  to  assist  in  defraying  the  cost 
of  the  paper  bag  or  wrapper  in  which  the  tea  is  sold. 

The  respondent's  servants  make  up  on  Fridays  as  many  as 
3000  ^Ib.  packets  of  tea,  and  it  would  take  them  much  longer  to 
weigh  out  the  tea  for  such  packets  if  the  tea  were  in  each  case 
first  placed  in  the  paper  bag  in  which  it  is  to  be  sold  and  then 
put  in  the  scoop,  because  in  such  a  case  any  adjustment  to  the 
intended  quantity  would  then  have  to  be  made  by  adding  to,  or 
taking  from,  the  tea  in  the  bag.  The  piece  of  paper  only  weighs 
about  half  as  much  as  the  paper  bag  in  which  the  tea  is  sold,  so 
that  in  the  case  of  ^Ib.  packets  each  packet  weighs  more  than 
4oz.^  and  contains  within  1^  drachms  4oz.  of  tea. 

It  was  contended  for  the  appellant  that  the  weighing  machine 
in  the  condition  in  which  he  found  it  was  false  or  unjust  inasmuch 
as  it  did  not  correctly  indicate  the  actual  weight  of  the  tea  in  the 
scoop. 

It  was  contended  for  the  respondent  (1)  that  the  machine  was 
not  in  itself  unjust;  (2)  that  by  Harris  v.  Allwood  (57  J.  P.  7 ; 
9  Times  L.  Rep.  14)  the  legality  of  a  custom  of  the  trade  to 
weigh  paper  with  tea  had  been  established ;  and  (3)  the  pro- 
ceeding ought  to  have  been  taken,  if  at  all,  under  sect.  26  of  the 
Weights  and  Measures  Act,  1878,  and  not  under  sect.  25. 

The  magistrates  were  of  opinion  that  the  weighing  machine, 
being  per  se   true   and  just,  could  not  be  rendered  untrue  or 
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unjust  by  merely  asing  the  piece  of  paper  with  it  as  described,        Lanb 
snd  they  therefore  dismissed  the  information.  rbiibiall 

By  the  Weights  and  Measures  Act,  1878  (41  &  42  Vict.  o.  49),        — - 
s.  25 :  _ 

Every  person  who  uses  or  has  in  his  posseBsion  for  nse  for  trade  any  weight,  ^§%g/U$  «ma 
ZBeunre,  uale,  balance,  ateelyard,  or  weighing  machine  which  is  false  or  nnjnst  shall  T^^'^ajf^ 
be  liable  to  a  fine  not  exceeding  5/.,  or  in  the  case  of  a  second  o£Fenoe  101.,  and  any    ^^'^      '^i 
eootnet,  bargain,  sale,  or  dealing  made  by  the  same  shall  be  void,  and  the  weight,      ^  ymayMt 
msasnrs,  scale,  balance,  or  steelvanl  shall  be  liable  to  be  forfeited.  w^htng 

Dcddy  for  the  appellant. — ^The  justices  were  wrong.     The  effect    Pap«r  uMd 
of  putting  the  paper  under  the  scoop  was  to  make  the  weighing   *o /»«*?♦*«*• 
machine  false  or  unjust  within  sect.  25,  inasmuch  as.  the  actual    ^"^aptr 
weight  in  the  scoop  was  not  correctly   registered.      In    Oreat    included  in, 
Western  Railway  Company   v.   Baillie  (11  L.  T.  Rep.  418 ;  5     "'^^ 
B.  &  S.  928),  at  a  station  of  the  railway  company  a  weighing  4i%42rtet. 
machine  that  was  used  for  weighing  parcels  and  luggage  became    «.  49, «.  25. 
out  of  order,  the  dial  standing  at  41b.  instead  of  zero.     It  was 
held  that  the  company  were  properly  convicted  of  having  in  their 
possession  a  weighing  machine  which  was  incorrect  or  unjust. 
The  present  case  is  just  as  if  a  piece  of  metal  had  been  fixed  on 
the  scale.     He  also  referred  to  Oarr  v.  Stringer  (18  L.  T.  Rep. 
899;  L.  Rep.  3Q.  B.  433). 

G^>rge  Elliott  for  the  respondent. — ^All  that  was  done  here 
was  to  place  the  paper  for  convenience  under  instead  of  over  the 
scoop.  In  the  case  of  Allwood  v.  Harris  (57  J.  P.  7 ;  9  Times 
L.  Rep.  14),  where  a  grocer  was  convicted  and  fined  for  including 
the  weight  of  the  paper  in  which  goods  were  wrapped  up  when 
selling  by  weight,  the  conviction  was  quashed  by  Mathew  and 
Bruce,  JJ.  Therefore  it  is  quite  legal  to  weigh  in  the  paper  with 
the  tea,  and  it  cannot  matter  whether  it  is  put  in  the  scoop  with 
the  tea  or  a  piece  kept  for  convenience  under  it.  This  is  not  the 
■ame  thing  as  where  a  piece  of  metal  is  put  on  the  scale,  nor  is 
it  analogous  to  the  brass  ball  in  Oarr  v.  Stringer  {uhi  sup.). 
There  was  no  fraud  here,  and  if  it  was  contended  that  such 
existed,  proceedings  should  have  been  taken  under  sect.  26. 

Ridley,  J. — ^We  have  both  come  to  the  conclusion  that  this 
case  must  be  sent  back  to  the  justices  with  an  intimation  that 
they  ought  to  have  convicted.  The  charge  is  not  made  under 
Beet.  26  of  the  Weights  and  Measures  Act,  and  I  mention  that  in 
order  to  get  rid  of  the  idea  that  the  decision  of  the  Court  in  any 
way  involves  the  respondent  in  a  charge  of  having  been  guilty  of 
fraudulent  management  in  the  use  of  weights  or  measures.  I 
did  not  at  first  clearly  understand  the  meaning  of  the  finding 
which  appears  in  the  case,  but  I  think  that  it  does  amount  to  a 
finding  on  the  question  of  fact,  which  I,  speaking  personally,  am 
Teiy  willing  to  accept,  namely,  that  these  gentlemen  did  not 
adopt  this  practice  of  putting  a  piece  of  paper  under  the  scoop 
for  the  parpose  of  defrauding  the  customers  who  came  into  their 
sbop.  1  believe  it  to  be  perfectly  correct  when  they  state  that 
that  was  done  for  the  purpose  of  conducting  their  business,  which 

YOL.   XIX.  D   D 
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h£su       was  on  a  very  large  scale^  and  which    made  it  impossible   thafc 
Rbhd  ll.     ^^^^  should    in   the  presence  of  each  castomer  weigh  with  the 

paper  the  tea  that  was  to  be  famished  to  him  in  accordance  with 

1899.        his  order.     Bat  the  qaestion  here  is  whether  they  are  not  in  fact 
W  "Jul  nd  S^^^^J  ^^  ^^®  offence  with  which  they  are  charged  ander  sect.  25 
Measures  Actf  ^^  ^^^  -A-Ct.     Now,  that  Section  is  as  follows :  "  Every  person  who 
IS7S— False  ases  Or  has  in  his  possession  for  use  for  trade  any  weight,  measure, 
or  uv^ust     scale,  balance,  steelyard^  or  weighing  machine  which  is  false  or 
rMchiiM^—    onjast  shall  be   liable  to  a  fine."      The  facts  apon  which  the 
Paper  tued    inspector  relies    for  obtaining  a   conviction    in   this  case   are 
tofaciUtate  that   a  piece    of    paper  similar  to  that  which   I   hold    in    my 
^^a!pw~    li»°d,    which    does    not    fally    represent    the    weight    of  the 
included  in   paper    bag    in   which    the   tea    was    to    be    pat^    bat   which 
weight  of     represents  a  considerable  proportion  of  it,  was  habitnally  and 
4l^<f  42  Viet  ^^  ^  practice  put  under  the  scoop  of  the   weighing  machine 
c.  49,  f.  25.    instead  of  in  the  scale,  in  accordance  with  the  usual  practice, 
in  order  to  facilitate  and  qnicken  the  process  of  weighing  the  tea. 
I  pause  there  for  a  moment  in  order  to  say  that  those  words  are 
explained  now  in  a  way  in  which  I  did  not  understand  them  at 
first  as  exonerating  the  respondents  from  a  charge  of  having 
done  this  with  the  intent  to  defraud.     But  the  statement  in  the 
case  goes  on  with  this  further  purpose,  ''  so  causing  the  customer 
to  assist  in  defraying  the  cost  of  the  paper  bag  or  wrapper  in 
which  the  tea  is  sold."     So  that  what  we  have  got  is  this — ^that 
this  weight  or  measure  as  used,  this  balance  as  used  in  the 
habitual  practice  of  the  firm,  was  used  with  a  piece  of  paper  upon 
it  which  added  to  the  weight,  and  which  was  practically  in  the 
same  condition  as  woald  be  a  piece  of  lead  or  a  piece  of  any  other 
sabstance  which  has  weight  of  any  kind  at  aU,  and  that  was 
habitually  there  for  the  purpose  of  making  up  the  weight.    So 
used,  in  my  judgment,  the  weight  or  balance  is  an  unjust  one. 
You  must  take  it  as  it  is  used,  and  not  as  it  is  not  used.    It  is 
of  little  consequence,  to  my  mind,  for  the  purpose  of  this  inqaiiT, 
whether  the  particular  make- weight  or  object  added  to  the  weight 
in  the  scale  was  actually  affixed  so  that  it  required  force  to 
remove  it,  or  was  put  there  for  habitual  use;  it  was  so  used.  In 
point  of  fact,  the  scales  as  they  stood  without  the  goods  on  them 
to  be  weighed  did  not  stand  level.     They  were  therefore  unjust 
scales  as  they  were  used.     It  is  true  that  if  the  piece  of  paper 
had  been  removed  from  them  and  taken  away,  and  if  the  scales 
had  not  been  used  with  that  piece  of  paper  present,  they  would 
have  been  just  scales.     But  I  cannot  see  what  argument  that  is, 
or  what  weight  it  has  when  the  case  is  that  they  did  not  so  ose 
them.     If  the  weight  is  just,  and  you  deliberately  put  upon  those 
scales  a  piece  of  paper  or  lead,  or  any  other  substance  yon  like, 
it  makes  them  weigh  unfairly.     I  therefore  think  that  this  is  a 
case  within  the  Act  of  Parliament  of  using  for  trade  this  scale  or 
balance  which  was  false  and  unjust,  because  it  was  false  and 
unjust  as  it  was  used.     But  then,  says  Mr.  Elliott  in  an  ingenious 
argument,  because  it  was  a  piece  of  paper  which  was  smaller 
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thao  the  ba§f  which  was  going  to  be  sold  with  the  tea,  therefore        Lani 
thej  had  a  right  to  do  it,  because^  he  adds,  there  was  a  custom        .  ^' 

ODiversally  known  throaghont  the  trade  that  the  person  who  buys  

tea  buys  the  tea  and  the  paper.     Now,  I  entirely  disagree  with        1899. 
the  idea  that  there  can  be  any  such  custom.     If  I  buy  a  quarter       .""7" 
of  a  por^nd  of  tea,  I  buy  a  quarter  of  a  pound  of  tea,  and  I  do  not  M^mreB^Aci^ 
agree  and  I  cannot  beheve,  speaking  personally,  that  there  is  in   isis^FaUe 
this  country  a  custom  which  compels  a  person  who  is  buying  tea     ^  unjuti 
to  take  tea  and  paper  making  up  the  weight  of  the  tea  which  he    ^^$^L 
has  bought,  so   that   he   gets   so   much   less   tea  than  he  has    Paperuwd 
bargained  to  pay  for.     But  suppose  it  were  true  that  persons  are    to  facilitate 
in  the  habit  of  getting  tea  ana  paper  instead  of  tea  only,  and    ^^^^^l" 
that  the  custom  is  that  the  paper  should  be  weighed  in  with  the   included  in 
tea,  that  does  not  in  the  least  make  this  into  an  honest  balance,     weight  of 
because  I  think  it  is  sufficient  to  show  that  as  it  was  used  it  does  ^^^^y- 
not  show  the  true  weight.    In  my  opinion,  that  is  sufficient.    The    ^  ^^ ,,  2i. 
question  which  has  been  raised,  that  there  may  be  a  difference 
between  this  case  and  a  case  in  which  the  bag  is  weighed  in  the 
scoop  or  balance  in  which  the  tea  is  bought,  dues  not  arise  for 
immediate  decision.     In  this  instance  the  paper  has  been  put 
below  it.     The  use  of  the  weight  has  not  been  true ;  it  has  been 
faJse.     I  think,  therefore,   for  these  reasons  that   the   justices 
ought  to  have  convicted,  and  that  the  case  ought  to  be  remitted 
to  them  with  that  opinion.     They  seem  to  have  put  their  decision 
on  this  point,  if  I  may  refer  to  the  terms  upon  which  they  gave 
their  decision ;  they  say  that  the  weighing  machine,  being  per  ae 
true  and  just,  could  not  be  rendered  untrue  and  unjust  by  using 
the  said  piece  of  paper  in  the  manner  above  described.     I  think 
it  could,  and  that  in  fact  it  was ;  and  therefore  I  think,  as  I  have 
abeady  said,  that  the  case  must  be  remitted  to  them. 

Daslihg,  J. — I  am  of  the  same  opinion.     It  appears  by  the 

case  that  what  happened  was  this :  These  tea  merchants  were 

in  the  habit  of  selling  what  professed  to  be  quarters  of  a  pound 

of  tea  in  packets.     They  sold  them  in  paper,  and  there  was  not 

a    quarter   of  a    pound   of    tea   in    them;    but    there    was    a 

quarter   of  a  pound   of  tea  and  paper  together.     As  the  case 

Bays,  in  order  to  facilitate  and  quicken  the  process  of  weighing, 

they  put  under  the  scoop,  which  formed  the  receptacle  of  their 

scale  in  which  the  tea  was  placed  when  being  weighed,  a  piece 

of  paper.     Now,  what  the  statute  enacts  shall  not  be  done  is 

this :  You  are  not  to  use  or  have  in  your  possession  a  scale  which 

is  &l8e  or  unjust.     Now,  what  was  the  result  of  putting  that 

piece  of  paper  under  the  scoop  of  that  scale  f     The  result  was 

that  if  yon  put  anything  into  the  scale  to  weigh  it,  you  would 

not  get  the  true  weight  of  it.     The  result  was  that,  if  the  piece 

of  paper  was  put  under  the  scoop  and  the  scale  left  quiescent 

with  no  weight  on  the  one  side  nor  any  article  to  be  weighed  on 

the  other,  the  scale  would  not  remain  at  the  balance.     It  would 

be  a  scale  it  is  quite  true,  but  it  would  not  be  a  balance.     The 

ann  with  the  paper  under  the  scoop  would  permanently  remain 

n  n  2 
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Lamb       at  a  lower  level  than  the  other.    Therefore  it  seems  to  me  tliat^ 
RncDALL.     ^  ^^^S  ^  ^^^  paper  was  there^  this  was  not  in  the  trae  sense  a 

balance.     It  remains  a  scale,  but  what  sort  of  a  scale  ?     A  false 

1899.       scale.    It  remained  an  nnjast  scale  if  you  were  going  to  weigh 

w  ^Ium  cmd  ^*^  ^^'  *^^  *^®  justices  themselves^  although  they  do  say  thkt 

)ieagfire8  Act,  P^  ^^  ^^^  scale  is  true^  also  say  this :  ''  In  the  absence  of  the 

IS7S— Paige  said  piece  of  paper,  the  said  weighing  machine  would  have  shown 

•r  v^iH     |j]jg  actual  weight  of  the  article  in  the  scoop."     Now/  what  does 

y^|^^[{,^    that  come  to  f     That  amounts  to  saying  that  with  the  presence 

PapitruMsd   of  the  paper  the  scale  would  not  show  the  actual  weight  of  the 

tofacilitaU  article  in  the  scoop.     Then,  if  it  will  not  do  so,  it  is  not  a  true  and 

^*^JJ^~"    just  scale.     Mr.  Elliott  sought  to  get  out  of  this  by  saying  it  is 

included  in  perfectly  true  that  if  you  tried  to  weigh  anything  with  this,  soch 

weight  of    as  gold   dust  or  diamonds,   you  would   be  grossly   defrauded 

41*^  42  ^iet  ^<5ause  you  would  be  weighing  with  a  scale  which  would  not 

e,  49,  $.  26.    give  the  exact  weight  of  the  article,  but  he  said,  seeing  that  they 

used  it  for  nothing  but  tea,  and  seeing  that  in  the  tea  trade  there 

is  a  widely  spread  habit  of  selling  tea  and  paper  as  tea,  it  remains 

a  just  scale.     I  confess  that  that  reasoning  is  too  fine  for  me  to 

follow.     To  my  mind  it  is  a  scale  which  does  not  give  the  tme 

weight  of  what  is  put  into  it,  no  matter  what  the  article  may  be ; 

it  is  not  a  just  scale — it  is  a  feJse  scale ;  and  if  it  is  a  false  scale, 

I  think  it  remains  a  false  scale,  whether  you  weigh  tea  with  it  or 

whether  you  weigh  other  articles  with  it  as  well..    To  my  mind, 

when  it  was  left  quiescent,  when  it  was  left  perhaps  all  night 

with  this  piece  of  paper  there,  it  did  not  become  a  true  scale; 

it  was  still  a  false  scale  although  you  were  not  weighing  with  it; 

it  was  a  false  scale  whether  you  were  weighing  with  it  or  whether 

you  were  not.     It  was  a  false  scale  whether  you  were  weighing 

gold  or  whether  you  were  weighing  butter,  and  I  cannot  see  that 

it  becomes  a  true  scale  if  you  weigh  tea  with  it ;  if  it  is  false  for 

one  thing,  it  is  false  for  all,  and  therefore,  whatever  you  were 

weighing  with  it,  in  my  opinion,  when  you  use  it  you  are  using  a 

scale  which  is  false  and  unjust  within  the  meaning  of  sect.  25  of 

the  Act. 

Appeal  allowed. 
Solicitor  for  the  appellant,  W.  A.  Blaxland. 
Solicitor  for  the  respondent,  H.  B.  Jones,  Wandsworth. 
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QUEEN'S  BENCH  DIVISION. 

Wedrusday,  Nov.  1,  1899. 

(Before  Ridley  and  Daslinq^  JJ.) 

London  County  Council  (apps.)  v,  Hibsch  and  Co.  (reaps.),  (a) 

Nuisance — Offensive  business  —  Cleansing ^  scraping,  or  dealing 
vBttk  gut — Sorting  cleansed  and  scraped  gut—Biisiness  within 
prohibition — Public  Health  (London)  Act,  1891  (54  S  55  Vict. 
c.  76),  M.  19  (1  6),  142  (2  b)— Order  of  the  Metropolitan  Board 
of  Works  of  the  18th  day  of  November,  1880. 

By  an  order  made  in  pursuance  of  sect.  3  of  the  Slaughterhouses, 
SfC,  Act,  1874,  ''  the  business  of  a  gut  scraper — that  is  to  say, 
any  business  in  which  gut  is  cleansed,  scraped,  or  dealt  with 
otherwise  than  for  the  mawufactwre  of  catgut,**  wa^  declared  an 
offensive  business,  and  was  not  to  be  carried  on  anew  without  the 
sanction  of  the  local  authority. 

Sect.  3  of  the  above  Act  was  repealed  by  the  Public  Health 
[London)  Act,  1891^  but  was  re-enacted  by  the  same  statute, 
making  the  county  council  the  authority  to  give  the  sanction  for 
carrying  on  offensive  businesses,  and  the  force  of  all  orders 
freviously  issued  was  preserved. 

The  respondents  purchased  from  gut  scrapers  for  sale  a«  sausage 
casings  tlie  intestines  of  sheep  which  had  been  previously  cleansed 
and  scraped  by  such  gut  sora/pers,  and  their  business  consisted 
of  sorting  these  cases  into  different  sizes  and  lengths.  They  then 
repacked  them,  amd  supplied  them  to  sausage  makers. 

Eeld,  that  this  was  not  an  offensive  business  within  the  order. 

THIS  was  a  case  stated  by  one  of  the  magistrates  of  the  police- 
coarts  of  the  metropolis^  nnder  20  &  21  Yict.  c.  48  and 
42  &  48  Vict.  c.  29,  for  the  purpose  of  obtaining  the  opinion  of 
the  Court  upon  questions  of  law  which  arose  before  him  as 
hereinafter  stated. 

On  the  2l8t  day  of  November,  1898,  the  respondents  appeared 
&t  the  Clerkenwell  Police-court  to  answer  an  information  laid  by 
John  (tollman,  on  behalf  of  the  appellants,  for  that  the  respon- 
ientB  on  the  14th  day  of  Jnne^  and  on  divers  other  days  from  the 
14th  day  of  June  up  to  and  including  the  2l8t  day  of  October, 
1 898,  at  No.  35a.  St.  John-street^  in  the  parish  of  Clerkenwell, 
in  the  county  of  London,  and  within  the  metropolitan  police 
<ii8trict,  did,  contrary  to  the  Public  Health  (London)  Act,  1891, 
<!sny  on  a  business  declared  by  an  order  of  the  late  Metropolitan 
^<wrd  of  Works    made    pursuant  to    the    provisions    of  the 

(a)  lUporled  by  W.  DB  B.  Bbkbbbt,  Esq.,  BArriBter.at-L*w. 
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London  Slaoghterhouses^  &c.  (Metropolis)^  Act,  1874,  to  be  an  oSensiye 

GoDNTT  business — ^to  wit,  the  business  of  a  gut  scraper — as  defined  by 

^^^"^  such  order,  which  business  had  been  established  anew  at  the  said 

HiuoH  AND  premises  without  the  sanction  of  the  London  County  Council. 

1  By  sect.  3  of  the  Slaughterhouses,  &c.  (Metropolis),  Act,  1874 

1899.        (37  &  38  Vict.  c.  67),  it  was  provided  as  follows : 

Nwitance (^^  ^^  ^^7  person  eatabUshes  anew  within  the  limits  of  this  Aet  without  the 

Offmitive  sanction  of  the  local  authority  the  following  businesses  or  any  of  them,  that  is  to 

hutiMMB—  ^7*  ^^®  business  of  fellmonger,  or  tripe  boiler,  or  slaughterer  of  cattle,  or  any  other 

OUanaing  business  which  the  local  authority  may  declare  by  order  confirmed  by  the  Local 

icravina  or  Oovemment  Board  and  published  in  the  London  Gazette  to  be  an  offensire  businesa, 

dsaUngwith  ^®  ^^^^  incur  a  penalty  not  exceeding  501.  in  respect  of  the  establishment  thereof, 

^ iSortifui  '^^^   "^7  person  carrying  on  the  same  when  established  shall  incur  a  penalty  not 

cleansed  amd  ^^^^^^^S  ^^*  ^^^  every  day  during  which  he  so  carries  on  the  same. 

'"'Xi^*'"      On  the  19th  day  of  Nov.  1880,  the    Metropolitan  Board  of 
g^jJ2w^^     Works,  being  the  local  authority  within  the  meaning  of  the  last- 
PvhUe  Health  mentioned  Act,  by  order  of  that  date  duly  declared  the  following 
i^S!^^\  f  r  r  bufliness  to  be  an  offensive  business,  that  is  to  say  : 

1891 — 54  ^o9  * 

Viet,  c.  76,         The  business  of  a  gut  scraper,  that  is  to  say,  any  business  in  which  gut  is  cleansed , 
$8. 19  (1  h),     scraped,  or  dealt  with  otherwise  than  for  the  manufacture  of  catgut. 


142  (2  h). 


The  order  was  duly  confirmed  by  the  Local  Government 
Board  on  the  4th  day  of  January,  1881,  and  was  duly  published 
in  the  London  Gazette,  as  provided  by  the  Act. 

The  Slaughterhouses,  &c.  (Metropolis),  Act,  1874,  was  repealed 
by  the  Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76), 
but  by  sect.  19  (1)  of  this  latter  Act  the  section  above  set  out 
was  re-enacted  as  follows  : 

II  any  person  ...  (6)  establishes  anew  without  the  sanction  of  the  county 
council  the  following  businesses  or  any  of  them,  that  is  to  say,  the  business  of 
fellmonger,  tripe  boiler,  slaughterer  of  cattle  or  horses,  or  any  other  business  which 
the  county  council  may  declare  by  order  confirmed  by  the  Local  QoTemment  Board 
and  published  in  the  London  Gazette  to  be  an  o£fensiTe  business,  he  shall  be  liable  to 
a  fine  not  exceeding  501.  in  respect  of  the  establishment  thereof,  and  any  person 
carrying  on  the  same  when  established  shall  be  liable  to  a  fine  not  exceeding  501  for 
every  day  during  which  he  so  carries  on  the  same.  .  .  .  (8)  For  the  purposes  of 
this  section  a  business  shall  be  deemed  to  be  established  anew,  not  only  if  it  is 
eatablished  newly,  but  also  if  it  is  removed  from  any  one  set  of  premises  to  any 
other  premises. 

By  sect.  142  (2)  (b)  of  the  latter  Act  it  was  further,  amongst 
other  things,  provided  that  all  orders  duly  made  or  issued  under  or 
having  effect  in  pursuance  of  any  Act  thereby  repealed  should  be  of 
the  same  validity  and  effect  as  if  they  had  been  made  or  issued 
under  that  Act,  and  that  any  penalties  recoverable  under  any 
such  order  might  be  recovered  as  if  they  were  imposed  by  bye- 
laws  under  that  latter  Act.  And  by  sect.  117  all  penalties  under 
any  bye-law  made  under  that  Act,  the  recovery  of  which  was  not 
otherwise  provided  for,  might  be  recovered  in  manner  directed 
by  the  Summary  Jurisdiction  Acts. 

At  the  hearing  the  following  facts  were  proved  : 
In  March,  1898,  the  respondents  removed  from  another  set  of 
premises  previously  occupied  by  them  to  the  premises  mentioned 
in  the  information  (which  are  hereinafter  ciJled  the  premises), 
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and  thereby  established  anew  the  business  hereinafter  described 
which  they  had  for  some  months  previously  carried  on  at  such 
other  premises. 

The  premises  are  within  the  limits  of  the  Public  Health 
(London)  Act^  1891,  and  no  sanction  of  the  appellants  had  been 
obtained  to  such  esi»blishment  of  the  business  on  the  premises. 

The  business  is  a  business  of  sorting  into  different  lengths  and 
sizes  sausage  casings  manufactured  by  gut  scrapers,  from  whom 
they  are  purchased  by  the  respondents  and  received  packed  in 
tabs  or  barrels. 

Sausage  casings  are  manufactured  by  the  gut  scrapers  from 
the  intestines  of  sheep.  Such  intestines  consist  of  four  layers. 
The  mucous  and  submucous  layers  are  cleansed  by  the  gut 
scraper,  and  when  cleansed  are  scraped  and  all  the  mucous 
layers,  including  the  layer  of  peritoneum,  removed,  leaving  only 
the  two  muscular  coats.  These  coats  when  cleansed  and  scraped 
are  cylindrical  in  form  and  consist  of  transparent  elastic  muscular 
tissue,  and  are  the  manufactured  article  known  as  a  sausage  casing. 
When  manufactured  the  sausage  casings  are  ready  for  use, 
but  they  are  of  various  lengths  and  sizes.  They  are  then  packed 
by  the  gut  scraper  in  tubs  or  barrels  in  brine  or  salt,  and 
delivered  in  large  quantities  to  the  respondents,  by  whose  work- 
people tbey  are  sorted  into  heaps  of  the  same  lengths  and  sizes, 
known  in  the  trade  as  "  wides,"  "  mediums,"  and  ''  narrows.^* 

The  respondents^  workpeople  unpack  the  sausage  casings  and 
take  out  of  the  tub  or  barrel,  as  the  case  may  be,  a  handful  at  a 
time.  Tbey  then  separate  them,  and,  taking  them  one  by  one,  dip 
them  into  the  brine  in  the  tub  or  barrel  so  as  to  more  easily  find 
the  opening  at  the  end  of  the  casing.  Having  found  the  opening 
they  then  inflate  the  casing  with  air  in  order  to  discover  any 
holes  in  it,  and  in  order  to  enable  them  to  test  its  size  either  by 
the  eye  or  by  means  of  a  gauge.  The  sausage  casing  may  be 
wide  at  one  part  of  its  length  and  narrow  at  anorher  part,  and 
where  the  size  of  a  casing  varies  very  much  at  different  parts  of 
its  length  it  is  broken  into  parts,  each  of  which  is  put  by  the 
workpeople  into  a  different  heap. 

The  sorted  casings  are  afterwards  repacked,  the  wide  being 
supplied  to  sausage  makers  in  the  home-made  trade  and  the 
medium  and  narrow  casings  being  exported. 

The  casings  are  in  exactly  the  same  condition  when  they  are 
sent  away  by  the  respondents  except  that  they  have  been  sorted 
in  the  manner  hereinbefore  stated. 

In  the  case  as  first  stated  evidence  had  been  tendered 
to  show  that  a  particularly  nauseating  smell  was  created  by  the 
manipulating  of  guts,  but  this  was  rejected  by  the  magistrate. 
It  was  thereupon  remitted  to  him,  and  he  found  that,  although 
there  was  a  disagreeable  smell,  it  was  not  of  the  character  con- 
nected with  a  gut  scraper's  business. 

The  respondents  were  carrying  on  the  business  above  described 
on  the  dates  mentioned  in  the  information. 
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London  None  of  the  respondents'  operations  relate  to  the  manafactare 

§^^     of  catgut. 

1^,  The  appellants  contended  that  gat  was  dealt   with   by  tbe 

HuMH  AND  respondents  in  their  business  otherwise  than  for  the  manufactare 
^  of  catgut^  and  therefore  the  business  fell  within  the  order  of  the 
1899.       ^^^^  Metropolitan  Board  of  Works. 

The    respondents    contended    that    their   business  consisted 

^o^***^""    ™®^^y  ^^  ^^^  sorting  into  the   different    sizes    mentioned  the 

^i^lil^^^g^    mannfaotared  sausage  casings^  and  supplying  their  customers  with 

CUanaingt    assorted  sizes  of  casings  as  required.     That  such  casings  were 

ier^>Mi^,  wj-  not  gut  within  the  meaning  of  the  order  or  of  the  Acts  of  Parlia- 

fut  -^Sorting  ^^^^f  *^^  ^^^^  ^^^y  ^^d  not  cleanse^  scrape,  or  deal  with  gut 

eUam^d  and  Otherwise  than  for  the  manufacture  of  catgut  within  the  meaning 

icraped  gut—  of  the  order  or  Acts  of  Parliament,  and  that  their  business  was 

^fiM9^     not  an  offensive  business  within  the  meaning  of  the  order.    They 

Pvblie  H§aith  also^  Secondly,  contended  that  the  appellants  had  not  declared  any 

(London)  Act,  business  other  than  those  specified  in  sect.  19   (1)    (fe)  of  the 

^  rir!*?*^*  Public  Health  (London)  Act,  1891,  to  be  an  offensive  business, 

M.  19  (1  b),    And  that  the  order  of  the  Metropolitan  Board  of  Works  was  no 

142  (2  h).     longer  in  force,  but  on  this  point  the  magistrate  decided  against 

the  respondents. 

Being  of  opinion  that  the  gut  or  sausage  casings  were  a  manu- 
factured articled  when  received  by  the  respondents,  and  was  not 
in  the  nature  of  cleansing  or  scraping,  and  being  of  opinion  that 
upon  the  construction  of  the  order  it  was  intended  to  apply  only 
to  businesses  which  involved  the  scraping  or  cleansing  of  got, 
the  magistrate  dismissed  the  information. 
Daldy  for  the  appellants. 
B.  Cimningham  Olen  for  the  respondents. 
BiDLEY,  J. — I  have  come  to  the  conclusion  that  the  decision  of 
the   magistrate   was   correct.      Certainly    the   order   is  a  little 
difficult    of  construction    when    it  is  applied  to    the  particular 
facts  which  have  arisen  in  connection  with  this  trade,  the  reason 
being  the  usual  reason,  that  I  do  not  think  such  a  business  was 
contemplated  when  the  order  was  drafted ;  but  it  having  been 
sought  to  apply  the  order,  which  defines  the  business  of  gat 
scraping,  to  this  business,  the  question  is  whether  it  can  properly 
be  called  gut  scraping  at  all.     It  is  defined  in  this  way  :  "  The 
business  of  a  gut  scraper — that  is  to  say,  any  business  in  which 
gut  is  cleansed,  scraped,  or  dealt  with  otherwise  than  for  the 
manufacture  of  catgut.^'     How  are  those  particular  words  *'  dealt 
witli    otherwise    than    in  the    manufacture  of    catgut '^   to   be 
construed.      J    am    inclined  to  think   they   ought  to  be  con- 
strued ejusdem  generis  with  the  words  ''  cleansed  and  scraped 
— that    is    to    say,  the  tissues    are  altered  in  some    way  and 
something  done  to  them  whicn  gives  them  a  different  natnre 
or  quality  from   that  which  they  had  when   they  came  into  the 
operation.     It  is  arguable,  however,  on  the  other  side,  that  that 
is  not  the  correct  construction   because  it  does  not  merely  saf 
"  dealt  with  otherwise,^'  for  it  goes  on  to  say  *'  dealt  with  other- 
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wise  than  for  the  mannfactare  of  catgut/'  It  might  be  contended 
that  that  has  a  wider  meaning  because  it  means  all  other  dealings 
except  such  dealing  as  is  in  use  for  the  manufacture  of  catgut^ 
which  I  understand  is  dealt  with  in  another  rule.    I  do  not  think 
it  is  necessary  to  decide  that  here^  because  in  my  view^  although 
I  admit  it  is  also  a  matter  which  may  be  differently  considered  by 
other  people^  this  was  not  gut  at  all  in  the  ordinary  acceptation 
of  the  word,  therefore  there  was  no  cleansing  or  scraping  of  gut, 
and  the  respondents  were  not  gut  scrapers.     It  is  not  easy  to 
say  when  the  original  and  natural  article  changes  its  nature  and 
is  properly   called  by   the  name  devoted  to   the   manufactured 
article^  but  all  the  processes  to  which  gat  is  subjected  before  it 
becomes  a  sausage  case,  whenever  that  is,  bad  been  gone  through 
before  they  came  into  the  hands  of  the  respondents — that  is  to 
say,  there  was  no  change  in  the  nature  of  the  tissues  that  came 
into  their  hands ;  it  was  sorted  no  doubt,  and  was  cut,  and  some 
of  it  was  thrown  aside,  but  it  was  not  dealt  with.     Now,  that 
being  so,  one  has  to  ask  oneself  whether  we  do  not  use  the  word 
''gut''  in  its  ordinary  signification  as  being  that  which  is  a 
portion  of  the  animal  form  as  a  necessary  part  of  its  constitution, 
aad  I  feel,  too,   under  the  circumstances,  if  you  do  read  it  in 
that   sense,    that    the  word  ''gut"   must    bear  that   significa- 
tion, and  it  ceases  to  have  it  if  half  of  it  is  gone.     No  animal 
could  hve  with  nothing  but  the  mascalar  tissues  left.     I  think  in 
construing  a  rule  of  this  kind  which  is  to  have  the  effect  of 
imposing  a  penalty  on  those  who  deal  with  gut,  it  is  proper  to 
say  this  is  not  gut  at  all,  but  is  more  properly  the  treating  of 
sausage  cases  which  had  already  become  sausage  cases  when  they 
got  there ;  and  what  the  defendants  do  is  to  sort  and  cut  them 
and  otherwise  make  them   absolutely  ready  for  the  market.     I 
conceive,  however,  that  it  is  an  arguable  points,  but  the  magistrate 
has  found  it  in  the  sense  I  give  the  word,  and  I  am  not  disposed  to 
disturb  it.     He  was  asked,  it  is  true,  to  state  whether  there  was 
an  offensive  smell  in  connection  with  this  matter,  and  that  is  one 
of  the  things  we  ought  to  bear  in  mind,  but  in  his  answer  to  that 
question  he  has  not  found  that  it  is  the  usual  particularly  nasty 
smell  that  is  connected  with  the  gut    scraper's  business,  but, 
although  there  is  a  smell  of  a  horrible  nature — a  disagreeable 
smell — connected  with  it,  it  is  not  of  that  character.     That,  so 
&r,  is  not  against  the   opinion  I  am   now  expressing.      It  is 
suggested  that  he  also  found,  as  a  matter  of  fact,  that  this  was 
gat.    I  do  not  think  he  does  ;  I  think,  when  he  finds  that  "  the 
gat  when  dealt  with  on  the  respondents'  premises  was  not  in  an 
andean   and   offensive   state,   but  had    already   been  properly 
cleaned,"  he  is  not  using  the  word  with  the  intention  of  saying 
it  is  gut  as  nsed  in  the  definition  contended  for  by  the  appellants. 
I  do  not  think  the  expression  should  be  pressed  to  the  extent 
asked  for.     For  these  reasons  I  think  the  case  has  been  properly 
dealt  with    by   the   magistrate,   and   the   appeal   must   be   dis- 
missed. 


LOMDOM 
GOUNTT 

Council 

V. 
BiRBCB  AND 

Co. 

1889. 

Nuisance — 

Offennv$ 

hus%ne»8 — 

CUanting, 

Bcraping,  or 

dealing  with 

gut  —  Sorting 

clean  Bed  and 

ecraped  gut — 

Sausage 

casinge — 

Public  Health 

(London)  Act, 

1891^54  #55 

Vict.  c.  76, 

9$,  19  (1  b), 

142  (2  b). 


410  OBIMIKAL  LAW  CA8E8. 

LoKDOH  Dablino^  J. — ^I  agree.     In  order  tx)  obtain  a  oonviotion  in  this 

Od^'cdl      ^^^®  ^^  ^^  necessary  that  the  coanty  council  should  prove  that 
1^.  there  had  been  a  breach  of  their  bye-law^  and  to  prove  that  they 

HuMCH  AMD   had  to  prove  that  the  respondents  carried  on  the  business  of  gut 
^^'         scrapers.     Now,  what  the  respondents  did  was  this,  they  bought 
1899.        from  a  person  who  was  admittedly  a  gut  scraper  the  intestines  of 
'^ —         animals  after  they  had  gone  through  a  complicated  process  of 
i^iifanc*--   manufacture ;  they  were  no  longer  such  intestines  of  animals  as 
InSiMsl^    ^^^y   ^^  been,  they  had  lost  a  considerable  portion  of  their 
OUansing,    thickness,   they    had   had   removed   from   them  all    the    more 
•cmpiTi^,  or   offensive  and  odorous  part  of  them,  and  they  were  bought  by 
gut  -^^ing  ^^^   respondents  in   order  to  fill  them  with  sausage  meat,  and 
eUansed  and  they  were  not  called  gut  when  they  boaght  them — they  were 
•eroped  gui—  called  sausage  cases ;  and  all  he  did  was  to  sort  them  into  one 
8au$ag€     jgngth  and  another.      Of  course,  in  a  sense  it  is  true  they  were 
Public  Health  gnt,  they  had  been  gut^  there  was  a  moment  when  they  were 
{London)  Act,  properly  described  as  gut,  and  there  would  come  a  moment  when 
^^V^T^^76*^  they  were  no  longer  properly  so  described,  just  as  there  is  a 
Mi.  19  (i  h)\    nioment  when  it  would  be  quite  proper  to  describe  a  thing  as 
142  (2  h),     skin   or   skins ;   but   there  comes  a  moment  when  the  proper 
description  of  it  is  leather.     And  here  it  seems  to  me  it  would  be 
giving  a  very  forced  construction  to  the  word  "  gut  '^  to  say  that 
when  it  has  been  subjected  to  this  process  of  manufacture  by  the 
gut  scraper  and  sold  to  someone  else,  that  that  person  becomes 
in  his  turn  a  gut  scraper  because  he  sorts  what  has  been  scraped 
by  a  gut  scraper  into  separate  lengths.     If  this  order  were  con- 
strued in  the  way  asked  for  by  the  London  County  Council,  very 
curious  results  would  arise,  because  everybody  who  dealt  with 
anything  which  had  to  do  with  gut  would  come  into  it.      It  is 
said  the  words  dealt  with  ought  not  to  be  given  any  meaning 
ejusdem  generis  with  cleaned  or  scraped,  and  that  "  dealt  with " 
need  not  mean  anything  like  scraping  or  cleaning.     It  seems  to 
me  what  is  aimed  at  is  something  like  cleaning  or  scraping" 
something  which  is  of  the  nature  of  the  process  which  the  gat 
scraper  usually   carries  on.      If  it  is  not  to  be  anything  like 
cleaning,   then   anything   like    scraping    anything    which    can 
properly  be  described  as  gut  would  bring  the  person  scraping  it 
within  this  bye-law,  and  he  would  be  liable  to  be  fined,     if  they 
want  to  prevent  people  from  carrying  on  this  business  of  sausage- 
skin  sorters  they  can  draw  another  order,  and  draw  it  in  proper 
language,  and  if  that  is  not  ultra  vires  they  will  stop  the  business 
of  the  respondents. 

Appeal  dismissed. 
Solicitor  for  the  appellants^  W.  A.  Blaa^land. 
Solicitors  for  the  respondents^  A.  and  A.  C.  Hugliss. 
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QaEBN'S  BENCH  DIVISION. 

Wednesday,  Nov,  1. 

(Before  Ridlet  aud  Dabliko  JJ.) 

CoBUBG  HoTBL  (apps.)  V.  LoNDON  CouNTY  CouNciL.  (resps.).  (a) 

Building — Portico  or  shelter — Supported  entirely  from  porch — 
Projection  over  pavement  beyond  building  line — London  Build- 
ing Act,  1894  (57  ^  58  Vict.  c.  ccxili.),  ss.  22,  200  (3). 

A  glass  and  iron  porticA)  or  shelter  which  projects  beyond  the 
general  building  Une  of  the  street,  and  which  is  dovetailed  into 
the  main  struetu/re  of  a  building,  if  not  erected  by  the  consent  of 
the  London  County  Council,  is  within  sect,  22  of  the  London 
Building  Act,  1894. 

pASE  stated. 

The  appellants  are  the  proprietors  of  the  Goburg  Hotel,  a 
bailding  erected  and  used  for  a  hotel  in  Carlos-place,  in  the 
coanty  of  London. 

The  present  hotel  stands  on  a  site  on  which  there  were  build- 
ings which  were  pulled  down  to  make  room  for  it,  but  the 
present  building  is  set  back  a  little  from  the  site  occupied  by  the 
old  buildings,  the  porch  and  portico  hereinafter  mentioned  being 
in  advance  of  the  line  of  the  old  buildings. 

On  the  12th  day  of  January,  1895,  application  was  made  to  the 
respondents  on  behalf  of  the  appellants  for  permission  to  erect  a 
porch,  which  permission  was  granted. 

On  the  1st  day  of  June,  1898,  the  appellants  applied  to  the 
respondents  for  permission  to  erect  an  iron  and  glass  portico  or 
shelter  to  the  porch,  and  plans  were  submitted. 

The  total  projection  of  the  proposed  portico  from  the  porch 
was  intended  to  be  6f  c,  and  the  total  height  was  to  be  13ft.  3in. 
from  the  pavement. 

On  the  8th  day  of  July,  1898,  the  respondents  replied  to  the 
appUcation  that  they  had  decided  not  to  grant  their  consent,  and 
they  said  that  they  objected  because  there  were  no  similar 
stractnres  at  the  adjacent  premises,  and  it  was  deemed  inexpe- 
dient to  permit  the  then  frontage  to  be  disturbed  by  the  erection 
of  the  proposed  shelter,  and  it  was,  moreover,  considered 
nndesirable  to  agree  to  the  covering  over  of  a  portion  of  the 
pubUo  way. 

Afterwards^  prior  to  the  17th  day  of  January,  1899,  the  appel- 

(»)  Itoportod  by  W.  OS  Bl  Hnsm ,  Eiq.,  Baxristor-at-Law. 
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GoBvia  lants  erected  a  portico  or  shelter  projectiog  from  the  porch 
HoTBL  without  the  consent  of  the  respondents.  It  was  constructed  of 
LoiowN  ^^^  ^^^  g^^^9  ^^^  was  about  lift,  loog  and  4ft.  Sin.  wide^  and 
County  projected  from  the  porch  about  4ft.  Sin.  over  the  public  footway 
Gouvaii^  — ^that  is  to  say,  to  about  2ft.  from  the  curb — and  was  supported 
1899.        entirely  from  and  by  the  said  porch  at  a  height  of  about  ISft. 

above  the  footway. 

BuUding'-        Qn  Or  about  the  17th  day  of  January,  1899,  the  superintending 

^J?J^^    architect  of  metropolitan  buildings,  acting  under   the  London 

gtnerai  UriB  of  Bmldmg  Act,   1894,   made  a  survey  of  the  premises,  and,  in 

buiUings—    pursuance  of  sect.  22  (1)  and  sect.  29,  he  certified  the  line  of 

shsiu^     buildings  and  the  position  of  the  shelter  or  portico  in  relation  to 

London      such  line,  and,  under  sect.  29,  that  the  shelter  or  portico  was 

Bwilding  Act,  situate  in  Carlos-place. 

F^*T^^^"^  At  the  hearing  before  the  magistrate  it  was  contended  on 
.  22,200  (3).  behalf  of  the  appellants  that  no  ofEence  under  sect.  200  (S)  of  the 
London  Building  Act,  1894,  had  been  committed  by  them  ;  that 
sect.  22  of  the  Act  did  not  apply  to  the  facts  of  the  case ;  that 
the  said  portico  or  shelter  was  not  a  building  or  structure  within 
the  section ;  and  that  they  could  not  be  convicted  under  sect 
200  (S)  or  ordered  under  sect.  7  of  the  London  Building  Act,  1894, 
Amendment  Act,  1898,  to  demolish  the  same. 

The  magistrate  found  as  a  fact  that  the  portico  or  shelter,  being 
fixed  and  dovetailed  into  the  porch,  had  become  part  of  it  and 
was  a  structure  and  was  erected  beyond  the  general  line  of  build- 
ings in  Carlos-place,  and  was  not  exempt  under  sect.  22  (2)  of  the 
Act,  and  he  was  of  opinion  that  it  was  a  structure  within  the 
meaning  of  sect.  22,  and,  although  it  was  not  an  annoyance  to 
persona  using  the  street,  he  held  that  an  offence  under  sect. 
200  (S)  had  been  committed,  and  convicted  the  appellants. 

By  the  London  Building  Act,  1894  (57  &  58  Vict.  c.  ccxiii.), 
s.  22: 

No  building  or  stmotore  shall  without  the  consent  in  writing  of  the  conncil  be 
erected  beyond  the  general  line  of  buildings  in  any  street  or  part  of  a  street,  place,  or 
row  of  houses  in  which  the  same  is  situate  in  case  the  distance  of  such  line  of 
buildings  from  the  highway  does  not  exceed  50ft  or  within  50ft.  of  the  highway 
when  the  distance  of  the  line  of  buildings  therefrom  amounts  to  or  exceeds  50ft., 
notwithstanding  there  being  gardens  or  vacant  spaces  between  the  line  of  buildings 
and  the  highway.  Such  general  line  of  buildings  shall,  if  required,  be  defined  by  the 
superintending  architect  by  a  certificate,  such  certificate  to  be  issued  within  on« 
month  from  the  date  of  the  application  therefor. 

By  sect.  200  (S)  : 

Every  person  who  (a)  erects  or  brings  forward  any  building  or  structure  in  con- 
travention of  any  of  the  provisions  of  part  3  of  this  Act,  or  of  any  conditions 
attached  by  the  council  to  any  consent  given  pursuant  to  such  provisions ;  or  (6) 
erects,  alters,  enlarges,  rebuilds,  or  raises  or  commences  to  erect,  alter,  enlarge, 
rebuild,  or  raise  any  building,  or  commences  so  to  do  so  as  to  contravene  any  of  the 
provisions  of  part  5  of  this  Act ;  or  (c)  fails  to  comply  with  any  of  the  provisions  of 
part  6  of  this  Act ;  or  {d)  fails  to  comply  with  the  requirements  of  any  notice  given 
to  or  served  upon  him  under  and  in  accordance  with  part  7  of  this  Act  within  the 
time  (if  any)  speciBed  in  such  notice ;  or  («)  sets  up,  erects,  or  adapto  any  building, 
or  structure  to  which  part  7  of  this  Act  applies  without  having  obtained  any  licence 
cequired  by  that  part  of  this  Act,  er  makes  default  in  observing  any  of  the  conditions 
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«ontaiD«d  in  sach  liee&o« ;  shall  ba  liable  to  a  penalty  not  exee  ading  twenty  poonda  OosnM 
a  day  dnring  eTery  day  of  the  contiDiiance  of  the  non-compliance  with  the  order  of  Hotil 
the  court  in  referenoe  to  the  matters  aforesaid.  ^^ 

E,  Pollock  for  the  appellants. — Sect.  22  of  the  London  Build-  Oomnr 

ing  Act^  1894  (57  &  58  Vict.  c.  ccxiii.)  does  not  apply  to  a  case  Ck>irvciiL. 

like  the  present,  and  no  offence  therefore  has  been  committed  TTT: 

within  sect.  200   (3)  of  the  same  Act.     This  sort  of  portico  or  ' 

shelter  is  not  a  building  or  structure  within  sect.  22,  and,  should  Buadin^— 

it  have   been    necessary    for    any    proceedings   to   have    been  ^r^!^?* 
taken   by  the  London  County  Council,  they  should  have  been  ^^iJjJJi  j^  ^f 

under  sect.  73,  which  deals  with  the  subject  of  projections  and  huUdingt— 

makes  rules  thereon.  Portico  or 

Avory  for  the  respondents. — This  portico  or  shelter  is  fixed  to      Limdon 
and  practically  becomes  part  of  the  porch.     It  is  both  a  building  Building  Acty 
and  a  structure  within  sect.  22  of  the  Act.     It  is  for  the  magis-  ^^*"'*^^.'? 
trate  to  decide  whether  or  not  the  structure  iu  qaestion  comes  ,,.  22, 200  (8)'. 
within  the  section  of  the  Act  within  which  it  is  sought  to  be 
brought.     In  Ellis  v.  Phimstecui  District  Board  of  Works  (68 
L.  T.  Rep.  291),  a  wall  13ft.  high  separating  a  forecourt  from  the 
adjoining  land  upon  which  it  was  intended  to  lay  out  a  street 
was  held  to  be  a  structure  within  sect.  75  of  the  Metropolis 
Management  Amendment  Act,  1862  (25  &  26  Vict.  c.  102).     In 
Venner  ▼.  McDonnell  (76  L.  T.  Rep.  152)  it  was  decided  that  the 
qaestion  whether  an  erection  is  a  structure  or  not  within  the 
meaning  of  any  particular  section  of  an  Act  depends  upon  the 
&ct8  of  and  enactments  sought  to  be  applied  to  each  particular 
case.     I  submit  that  under  the  circumstances  in  this  case  this 
portico  or  shelter  is  within  the  sections  in  question,  and  that  the 
magistrate  was  right. 

Ridley,  J. — I  think  the  magistrate's  decision  is  right  and 
should  be  affirmed.  The  first  question  we  have  to  answer  is 
whether  the  projecting  roof  or  shelter  which  has  been  put  on  to 
the  porch  of  the  Coburg  Hotel  is,  within  the  provisions  of 
sect.  22  of  the  London  Building  Act,  1894,  a  building  or  struc- 
ture j  because,  if  it  is,  it  has  certainly  been  put  up  beyond  the 
general  line  of  buildings — in  front  of  the  line.  Now,  it  is  said 
die  glass  and  the  iron  is  dovetailed  into  the  side  of  the 
pillars  or  stonework  of  the  porch,  and  it  is  a  part  not 
only  of  the  porch  but  also  of  the  general  building  of  a 
permanent  character.  I  think  it  is  not  necessary  further  to 
specify  the  mode  in  which  it  has  been  constructed.  On  that  the 
magistrate  has  found  as  a  fact  that  the  said  portico  or  shelter, 
being  fixed  and  dovetailed  into  it,  had  become  part  of  the  porch, 
and  was  a  structure.  I  think  if  one  had  to  deal  with  it  simply  as 
a  question  of  fact,  one  would  be  forced  to  the  same  conclusion. 
It  is  by  virtue  of  the  fact  that  it  is  a  part  of  the  building  that  it 
is  a  bmlding,  but  I  think  perhaps  one  would  in  more  ordinary 
language  call  it  a  structure,  if  you  deal  with  it  taken  by  itself— 
it  is  a  structure.  It  is,  however,  also  a  building,  because  the 
building  must  be  regarded  when  the  magistrate  has  to  consider 
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GoBUBo  whether  any  portion  of  it  has  been  placed  in  front  of  the  general 
^^^^^*"'  line,  authorised  by  the  architect,  of  the  Coburg  Hotel — and  this 
LoMDOM  projecting  roof  seems  to  me  to  be  a  permanent  portion  of  it.  I 
CouMTT  think  therefore  it  is  in  that  sense  a  building.  The  Coburg  Hotel 
^^"^^  is  the  bailding,  and  this  is  a  portion  of  it.  It  is  also,  I  think,  a 
18»9.        structure.     Probably  the  reason  why  the  two  words  are  put  there 

is  that  just  this  particular  case  may  occur,  and  it  might  be  argued 

^iHdiMff^   it  is  not  a  building,  it  is  only  a  portion  of  the  building,  but  in  sucli 
^^^nd      ^^^®  ^^  ^^  ^^  ^^  events  a  structure.     That  the  magistrate  has  found 
gmmal  Une  of  as  a  matter  of  fact.     So  far  as  it  is  a  question  of  law,  I  do  not  see 
huUdingi—   that  there  is  any  rule  of  law  which  would  direct  us  or  make  it 
»heUer^     necessary  for  us  to  say  that  we  think  his  finding  a  wrong  one.     I 
London      think,  as  a  matter  of  law,   the  word  must  be  used  in  its  usual 
Building  Act,  sense  uuless  you  find  something  in  the  Act  of  Parliament  which 
t^tl^cJii^  compels  you  to  construe  it  another  way.     I  take  the  ordinary 
w.  22, 200  (3)!  sense  of  the  words  "  building  or  structure.*'     If  we  are  to  apply 
that  rule  in  the  present  case,  this  projecting  roof  does  fall  within 
the  words  ;  but  Mr.  Pollock  further  argued  that  because  sect.  73 
includes  also  such  a  projection  from  a  building  as  this  was,  there- 
fore he  is  entitled  to  say  that  the  proceedings  ought  to  have  been 
taken  under  that  section,  and  not  under  sect.  22.     I  am  not  able 
to  find  that  in  the  Act  of  Parliament.     It  might  have  been  so 
intended ;  I  can  perfectly  well  imagine  a  scheme  under  which  it 
is  proposed  that  the  building  itself  (I  mean  the  walls)  was  to  be 
kept  within  a  certain  line  of  frontage^  but,  as  to  the  projections 
which  extended  further,  they  were  to  have  a  separate  provision 
made  for  them^  and  only  that  provision ;  but  it  is  equally  as 
probable  that  the  Legislature  would  say :  "  Mfe  must  take  the 
building  as  a  whole,  and  we  provide  that  it  shall  not  extend 
beyond  a  certain  line,  but  as  to  the  projections  we  must  make 
further    provision,    and    we    must    direct    of    what    materials 
they    are    to    be    made,    and    we    must    make   more    precise 
provisions    as    to    the    extent    to    which    particular    windows 
or  particular    projections  are  to  extend  from   such   buildings 
in   comparison   with   the    width    of   the   street  in   which   they 
stand.'*     That   they    have   done,   and    as   to  those  it  is  neces- 
sary that  the  consent  of  the  county  council  shall  be  obtained 
after  first  of  all  consulting  with  the  vestry — giving,  therefore, 
the  power  to  refuse  or  agree  to  the  London  County  Council ;  but 
in  the  latter  case  they  mudt  consult  the  local  authority  also. 
Now,  I  think  the  latter  is  the  effect  of  the  Act  of  Parliament — 
namely,  that  in  a  case  like  the  present  it  may  be  a  fact  that 
under  both  sections  the  consent  of  the  London  County  Council 
must  be  obtained.  That  is  my  view  of  the  Act,  and  it  is  the  prima 
facie  view  to  which  one  must  come  unless  there  are  words  con- 
tained in  it  to  intimate  that,  having  obtained  the  consent  of  the 
London  County  Council  under  one  section,  you  need  not  g^t  it 
.    under  the  other.     That  is  the  only  conclusion  I  have  been  able 
to  come  to,  and  I  think  the  magistrate  came  to  the  proper  oon- 
clusion. 
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Dablihg^  J. — ^I  am  of  the  same  opinion.     I  do  not  propose  to      Oobobg 
decide  whether  this  canopy  was  in  itself  a  structure  or  building       Hoik. 
erected  so  as  to  project  beyond  the  general  line  of  buildings^      Loirooif 
because  that  might  involve  some  question  as  to  whether  a  thing      Oouimr 
Bospended  irom  another  thing  can  be  said  to  be  "  erected  '^  within      Oop^oil. 
ihe  meaning  of  this  sect.  22.     Upon  that  I  do  not  intend  to  give        ig^, 
any  decision  ;  but  in  my  opinioo^  as  it  is  found  as  a  fact  that  this         — ;- 
portico  or  canopy  was  dovetsdled  into  the  porch  of  the  hotels  it    ^^^'S^ 
then  became   part  of  the  general  building — the  Coburg  Hotel.       6^^ 
The  portico    or  canopy   projects   beyond   the   general  line   oi  general  lin$  of 
building  of  the  street;  therefore  the  building  of  which  it  is  a  part    ^jjjfj*^*" 
projects  beyond  the  general  line  of  the  street,  and  that  is  enough     ,;^jJ^J^ 
to  amount  to  an  offence  under  this   sect.  22,  for  it  is  hardly      London 
contemplated  that  the  building  in  all  its  parts  should  ever  project  Bwlding  Act, 
beyond  the  general  line  of  buildings  in  those  streets.  y^^  ^  ^^J^ 

Appeal  dismissed.      ««.  22, 200  (8)! 

Solicitors  for  the  appellants,  Pedke,  Bird,  Oollins,  and  Co, 

SoUcitor  for  the  respondents,  W.  A.  Blaxland, 


QUEEN'S  BENCH  DIVISION. 

Friday,  Nov.  3,  1899. 

(Before  Bidlsy  and  Darling,  J  J.) 

London  County  Council  (apps.)  v.  Bead  (resp.).  (a) 

Bread — Sale  of — Otherwise   than  hy  weight — Twopenny   loaf — 

3  Geo.  4,  c.  cm.y  s.  4. 

On  the  Ibth  day  of  March  an  inspector  m  the  employment  of  the 

appellants  sent  one  A.  B.  to  purchase  a  loaf  of  bread  at  the 

respondent  RJs  shop. 
i-  B.  entered  the  shop  and  a^ked  for  a  twopenny  loaf  and  wa^ 

terved  by  B.  with  a  loaf  similar  in  shape  and  appearance  to  the 

ordinary  cottage  loaf  usually  sold  as  a  twopenny  loaf  for  which 

he  paid  2d. 
A.  B.  said  that  this  loaf  was  not  weighed  by  anyone  in  his  presence, 

and  thai  nothing  was  said  to  him  as  to  its  weight. 
It  was  subsequently  weighed  by  the  inspector  himself,  and  found  to 

weigh  some  2oz.  less  than  2lb. 

(a)  Reported  by  W.  db  B.  HsBnunr,  Esq.,  BarriBter-at-L*w. 
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Loipoii      Heldy  thai  this  was  a  selling  of  the  bread  contrary  to  3  Geo.  4, 
S^**"^  c.  cvi.,  s.  4. 

V. 

Rmad.       npHIS  was  a  case  stated  by  justices  of  the  peace  for  the  coanty 
jL      of  London,  sitting  as  a  court  of  summary  jurisdiction  at 
the  Townhall^  Kensington^  in  the  county  of  London^  on  the  appli- 
cation in  writing  of  the  appellants^  who  were  dissatisfied  with 
8dU  •ihwwiw  ^\^q\^  determination  upon  the  question  of   law  which  arose  as 
^1^     hereinafter  stated. 

Twpmny  Upon  the  hearing  at  the  Townhall^  Kensington,  on  the  2l8t 
Uiff—z  090, 4,  day  of  March^  1899^  of  a  certain  summons  upon  complaint  made 
c.  cvt.,  f.  4.  ^y  Harry  Christopher  Strugnell,  an  inspector  in  the  employment 
of  the  London  County  Council  (hereinafter  called  the  appellants)  ^ 
against  William  Bead  (hereiuafter  called  the  respondent)^  that 
the  respondent  on  the  15th  day  of  March^  1899^  did  sell  or  caase 
to  be  sold  bread  in  other  manner  than  by  weighty  contrary  to 
the  statute  3  Geo.  4^  c.  cvi.^  s.  4^  the  following  facts  were 
proved : — 

The  respondent  is  a  grocer  and  general  dealer  carrying  on 
business  at  a  shop^  No.  202^  North  End-road^  Fulham. 

On  the  15th  day  of  March  Henry  Christopher  Strugnell,  in 
the  course  of  his  duties  as  an  inspector  appointed  by  the  appel- 
lants,  sent  one  Alfred  Bond  to  purchase  a  loaf  of  bread  at  that 
shop. 

Alfred  Bond  thereupon  entered  the  shop  and  asked  for  a  two- 
penny loaf.  He  was  accordingly  served  by  the  defendant  with  a 
loaf  for  which  he  paid  2d.  The  loaf  before  being  handed  to  him 
was  not  weighed  by  any  person  in  the  shop  in  his  presence^  nor 
was  any  statement  made  to  him  as  to  its  weight.  There  was  no 
evidence  given  that  it  ever  had  been  weighed,  but  the  defendant 
stated  (not  on  oath)  that  all  the  bread  he  sold  at  2c2.  was 
weighed  beforehand.  It  was  subsequently  weighed  by  Harry 
Christopher  Strugnell  and  found  to  be  29^oz. — i.e.,  2f  oz.  short  of 
a  21b.  loaf. 

The  loaf  was  an  ordinary  cottage  loaf,  similar  in  shape  and 
appearance  to  loaves  which  are  usually  sold  as  21b.  loaves. 

It  was  contended  for  the  appellants  that  the  loaf  so  sold  was^ 
under  the  circumstances,  sold  otherwise  than  by  weight,  and  that 
the  respondent  had  been  guilty  of  an  offence  against  sect.  4  of 
3  Geo.  4,  c.  cvi. 

On  behalf  of  the  respondent  it  was  contended  that  he  was  not 
asked  for  bread  by  weight,  but  was  asked  for  a  twopenny  loaf^ 
and  supplied  one  accordingly  of  that  value.  It  was  further  con- 
tended that  he  was  not  a  baker,  but  a  seller  of  bread ;  that  he 
bought  this  particular  bread  knowing  it  to  be  under  21b.,  it 
having  been  made  at  about  l}lb.  each  loaf  on  purpose  for  sale  at 
2d.  a  loaf ;  that  he  could  not  afford  to  sell  21b.  in  weight  at  2d. ; 
and  that  his  price  for  21b.  loaves  was  2^.  for  "  Chibnall's  **  and 
2{d.  for  "  V.  V."  bread. 

The  magistrates  were  of  opinion  that  if  the  porchaaer  hnii 
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asked  for  a  21b.  loaf  they  should  of  course  have  convicted  the  London 

defendant,  but  as  he  asked  for  a  twopenny  loaf  they  were  of  n^^^^ 
opinion  that  the  vendor  was  under  no  obligation  to  sell  him  21b. 

of  bread  or  any  particular  weight.     They  were  further  of  opinion,  Read. 
having  regard  to  the  stacement  of  the  defendant,  that  the  bread 
bad  been  weighed  at  some  time  before  the  sale,  although  not  by 

the  respondent,  to  ascertain  that  it  was  under  21b.,  so  as  to  Bread— 
enable  the  vendor  to  sell  it  at  2d.     It  is  provided  by  sect.  4  of  ^°'^l^^^'^* 
3  Geo.  4,  c.  cvi.,  that  it  shall  be  lawful  for  bakers  or  sellers  of     tpgtJLe — 

bread  to  make  and  sell  or  offer  for  sale,  or  to  deliver  to  his,  her,  Twop&tiny 
or  their  costomers  bread  made  of  such  weight  or  size  as  such  ^«/— 3  Geo.  4, 

bakers  or  sellers  of  bread  shall  think  fit,  any  law  or  usage  to  the  ^'  ^^''  '*  * 
contrary  notwithstanding. 

By  the  Bread  Act  1822  (3  Geo.  4,  c.  cvi.),  s.  4 : 

From  and  after  the  oommenoement  of  this  Aot  all  bread  sold  within  the  limits 
aforesaid  siudl  be  sold  by  the  several  bakers  or  sellers  of  bread  respectively  within 
the  said  limits  by  weight ;  and  in  case  any  baker  or  seller  of  bread  within  the  limits 
aforesaid  shall  sell  or  cause  to  be  sold  bread  in  any  other  manner  than  by  weight, 
then  and  in  such  case  every  snch  baker  or  seller  of  bread  shall  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  forty  shillings  which  the  magistrate  or 
magistrates,  justice  or  justices  before  whom  such  ofiFender  or  ofiFenders  shall  be 
coDvieted  shall  order  and  direct :  Provided  always  that  nothing  in  this  Act  contained 
ihali  extend  or  be  construed  to  extend  to  prevent  or  hinder  any  such  baker  or  seller 
of  bread  from  selling  bread  usually  sold  under  the  denomination  of  French  or  fancy 
bread  or  rolls  without  previously  weighing  the  same. 

Avory  for  the  appellants. — ^The  policy  of  the  Act  3  Geo.  4, 
c.  cvi.,  is  to  prevent  household  bread  being  sold  except  by 
weight.  It  is  no  defence  that  the  purchaser  should  ask  for  a 
twupeany  loaf,  for  the  bread,  if  it  is  household,  must  be  sold  by 
weight.  The  statute,  which  applies  to  the  city  of  London  and 
tea  miles  round,  is  the  same  mutatis  mnitandia  as  the  Bread  Act 
1^(5  (6  &  7  Will.  4,  c.  37),  and  under  sect.  4  of  that  Act  the  case 
of  Hill  V.  Browning  (22  L.  T.  Rep.  584 ;  L.  Rep.  5  Q.  B.  463) 
was  decided.  There  the  appellant,  who  was  a  baker,  was  accus- 
tomed to  serve  his  customers,  with  their  assent,  on  the  principle 
of  charging  one  uniform  price  for  bread,  but  varying  the  weight 
of  the  loaves  according  to  the  price  of  corn.  On  a  certain  day 
be  sent  oat  loaves  to  be  delivered  to  his  customers,  and  on  being 
accosted  by  an  inspector  told  him  the  loaves  were  S^lb.  He 
delivered  at  a  house  six  loaves  of  a  total  weight  which  gave 
more  than  an  average  of  3^1  b.,  though  one  was  under  that 
weight.  The  dough  was  weighed  before  baking,  but  not  after, 
and  this  was  held  not  to  be  a  selling  of  bread  by  weight  as  required 
by  6  &  7  Will.  4,  c.  37,  s.  4.  I  submit  that  in  the  present  case  the 
oiagiBtrates  were  wrong. 

The  respondent  did  not  appear. 

Ridley,  J. — I  think  the  decision  in  this  case  was  wrong,  and 
thai  the  magistrates  ought  to  have  convicted.  Unfortunately  no 
one  appears  to  put  before  us  something  that  might  be  argued  on 
the  other  side  and  we  are  not  able  to  see  that  argument  in  the 
abfienoe  of  someone  to  find  it  for  us.     The  case  must  be  remitted 
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London  to    the   magistrates   with   oar  opinion   that   they    should    htive 

0#uNTT  convicted. 

Council  tv  t  j 

„  Dablo^o^  J.  concurred. 

Rbad  Appeal  ailowed. 

Tzr:  Solicitor  for  the  appellants^  W.  A.  Blaxlafid. 


Bread — 

SaU  othenoise 

than  by 

weight  — 

Twi^aenny 

loaf— 3  Geo.  4, 

c.  cv%,,  i,  4. 


COURT   OF  APPEAL. 

Wednesday,  Nov.  1,  1899. 

(Before  Lindley^  M.R.^  Sir  Francis    Jbune^  and  Romkr^  L.J.) 

Thomas  v.  Suttebs.  (a) 

APPEAL   FROM  THE  CHANCERY    DIVISION. 

Local  authority  —  Bye-law  —  Validity  —  Betting  in  streets  — 
Statutory  enactment — Repugnancy — Metropolitan  Streets  Art, 
1867  (30  ^  31  Vict.  c.  134),  s.  2S— Municipal  Corporatio?is 
Act,  1882  (45  ^  46  Vict.  c.  50),  s.  2S— Local  Government  Act, 
1888  (51  ^  52  Vict.  c.  41),  s.  16. 

Under  sect.  23  of  the  Municipal  Corporations  Act,  1882,  which 
enables  a  council  to  make  bye-laws  for  the  "  good  rule  and 
government ''  of  their  district^  the  London  Cownty  Council  made 
a  bye-law  prohibiting  under  a  penalty  any  person  from 
freq'iienting  or  usitig  a  street  or  other  public  place  for  the  pur- 
pose of  bookwAiking  or  betting,  or  wagering  or  agreeing  to  bet  or 
wager,  urith  any  person,  or  paying,  or  receiving,  or  settling  bets. 

Sect,  23  of  the  Metropolitan  Streets  Act,  1867,  ena^cts  that  "any 
three  or  m^re  persons  assem,bled  together  i7v  a  street  within  the 
metropolis  for  the  purpose  of  betting  shall  be  deemed  to  he 
obstructing  the  street,^'  and  shall  be  liable  to  a  penalty. 

Held,  that  the  bye-law  was  one  which  could  be  properly  made  for 
the  good  rule  and  government  of  the  district ;  that  it  was  not 
too  wide,  and  was  not  repugnant  to  sect.  23  of  the  Metropolitan 
Streets  Act,  1867  ;  and  it  was  therefore  valid. 

White  V.  Morley  (80  L.  T.  Rep.  761  ;  (1899)  2  Q.  B,  34)  approved. 

Decision  of  Kekewich,  J.  affirmed. 

THIS  was   au  appeal  from  a  decision  of  Kekewich,   J.,    the 
question  being  whether  a  bye-law  made  by   the  Londou 
County  Council  was  valid. 

(a)  Reported  by  W.  C.  Bus,  Esq.,  Barrister-at-Law 
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The  bye-law  in  question  came  into  force  on  the  Ist  day  of      Thomas 
Oeujber  1898,  and  provided  that  SurrBiii. 

No  person  shall  f  reqa«nt  and  use  any  street  or  other  public  place^  on  behalf  either  

of  himself  or  of  any  other  person,   for   the   purpose  of  bookmaking  or  betting,  or  1899. 

wagering,  or  agreeing  to  bet  or  wager,  with  any  person,  or  paying,  or  receiving,  or  

Battling  beta.  Bye-lawt  — 

Qood  rule  and 

Another  bye-law  provided  that  any  person  oflPending  against  ^^«*'J!V'***'.* "" 
this  bye-law  shoald  be  liable  to  a  fine  not  exceeding  5Z.  for  each     stre&u  — 

offence.  lUpitgnancy 

The  action  was  commenced  by  the  plaintiff  claiming  the  disso-  ^^qf*i?T 
lation  of  a  partnership  between  himself  and  the  defendant,  and  ^  ^^  ^  28; 
the  taking   of  the  asaal  accounts.      The  statement  of  defence  45  4*  46  Vict, 
alleged  that  the  principal  business  of  the  partnership,  and  for  the   ^-  ^^^  '•  ^^ ; 
carrying  on  of  which  it  was  formed,  consisted  of  betting  trans-   ^  |^  ^  ^  ' 
actions  in  streets  and  public  places  within  the  county  of  London, 
and  that  in  the  course  of  that  business  both  the  plaintiff  and  the 
defendant  necessarily  frequented  and  used  the  said  streets  and 
public   places    for  the   purpose   of  betting  and  of  paying  and 
receiving  payments  of  bets.      Tbe  bye-law  was  then  set  out,  and 
the  defendajit   submitted  that   by  reason   of  the   bye-law   the 
partnership  was  illegal,  and  that  the  plaintiff  was  not  entitled  to 
maintain  the  action. 

By  the  reply  the  plaintiff  contended  that  the  bye-law  was 
invalid. 

The  bye-law  purported  to  be  made  under  sect.  23  of  the 
Municipal  Corporations  Act,  1882,  which,  by  sect.  16  of  the 
Local  Grovemment  Act,  1888,  applies  to  county  councils. 

The  section  provides  that  ''  the  council  may  from  time  to  time 
make  such  bye-laws  as  to  them  seem  meet  for  the  good  mle  and 
government  of  the  borough." 

The  preliminary  point  of  law  as  to  the  validity  of  the  bye-law 
was  set  down  for  argument  before  Kekewich,  J.,  who,  following 
WhUe  v.  Morley  (80  L.  T.   Kep.  761 ;    (1899)  2  Q.  B.  34)  held 
that  it  was  valid. 
From  this  decision  the  plaintiff  appealed. 

Stutfield  (Joseph  Walton,  Q.C.  with  him)  for  the  appellant. — 
The  bye-law  is  invalid,  as  it  is  so  wide  as  to  be  unreasonable.  It 
would  cover  the  case  of  a  man  going  tWo  or  three  times  a  day 
ioto  a  particular  street  to  make  a  bet  with  a  professional  book- 
maker. It  is  not  limited  to  cases  of  obstruction,  or  nuisance,  or 
annoyance.  It  is  not  necessary  for  the  "  good  rule  and  govern- 
ment of  London,"  and  the  council  have  no  power  under  the 
aectioD  to  make  bye-laws  to  enforce  morality :  Heap  v.  The  Rural 
Sanitary  Authority  of  the  Burnley  Union,  12  Q.  B,  Div.  617 ; 
Johnson  V.  The  Mayor,  ^c,  of  Croydon,  54  L.  T.  Rep.  295 ;  16 
Q.  B.  Div.  708  ;  Strickland  v.  Hayes,  74  L.  T.  Rep.  137;  (1896) 
!  Q.  B.  290 ;  The  Calder  and  Hebble  Navigation  Company  v. 
Pilling,  14M.  &  W.  76;  Macdonald  v.  Lochrane,  51  J.  P.  629. 
Obstruction  in  the  streets  caused  by  betting  has  been  dealt  with 
by  sect.  23  of  the  Metropolitan  Streets  Act  1867  (30  &  31  Vict. 
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Thomas      c.  124)  which  provides  that  "  any  three  or  more  persons  assembled 

.   ^'  toffether  in  any  part  of  a  street  within  the  metropolis  for  the 

._  '      purpose  of  betting  shall  be  deemed  to  be  obstructing  the  street^ 

1899.       and  each  of  such  persons  shall  be  liable  to  a  penalty  not  exceeding 

" —        5V     This  bye-law  is  repugnant  to  that  enactment  of  the  Legisla- 

Good  rule  and  ^^^^9  ^^^   ^  therefore  invalid.      This  point  was  considered  by 

government—  Lindley,  M.R.  in  Strickland  v.    Hayes  {ubi  sup.).     In  Burnett  v. 
Betting  in    p^rry  (74  L.  T.  Rep.  494;   (1896)  1  Q.  B.  641)   the  bye-law  was 

BMmgnancy   °^*  ^^  wideas  this  one.      Kruse  v.  Johnson  (78  L.  T.  Rep.  647; 

—Validity—  (1898)  2  Q.  B.  91)  does  not  overrule  any  of  the  authorities  cited. 

30  4-  31  Vict.  White  V.  Morley  {ubi  sup.)  was  wrongly  decided. 

XhTi/ivUit       ^'  ■^'  ^^^^^'^^^^  Q«C  and   Cautley  for  the  respondent  were  not 
c,  50,  «.28;   called  on. 

51  <f-  52  Vict.  LiNDLBT,  M.R. — I  do  not  think  this  case  presents  any  diffi- 
c.  41, 8. 16.  culty.  I  agree  with  Mr.  Stutfield  that,  in  considering  the 
validity  of  any  bye-law,  we  most  look  to  the  power  which  exists 
to  make  it,  and  the  power  here  to  make  the  bye-law  in  question 
is  conferred  by  the  23rd  section  of  the  Municipal  Corporations 
Act,  1882.  [His  Lordship  read  the  section.]  Now,  the  power 
which  is  conferred  on  the  borough  council  is  conferred  upon  the 
county  council  by  the  Local  (rovernment  Act,  1888,  s.  16,  and 
gives  them  the  same  power  in  their  district  that  the  borough 
council  has  in  theirs.  Therefore,  I  come  back  to  the  law  giving 
the  power  which  is  to  be  traced  to,  and  depends  upon,  the  trae 
construction  of  sect.  23  of  the  Municipal  Corporations  Act,  1882. 
Now,  I  cannot  conceive  any  reason  why  we  should  limit  that 
language,  why  we  should  not  give  it  full  effect,  and  if  authority 
is  wanted  for  so  construing  that  section  and  similar  sections,  we 
have  it  in  the  case  of  Kruse  v.  Johnson  {ubi  svp,).  What  is  there 
in  this  bye-law  which  can  be  said  to  be  unreasonable  or  objec- 
tionable having  regard  to  the  very  wide  power  of  making  bye- 
laws  which  is  conferred  by  sect.  23  of  the  Act  of  1882  ?  It  is 
one  of  a  set  of  bye-laws  made  by  the  London  County  Council  for 
the  good  rule  and  government  of  the  county  of  London.  Under 
that  section  they  may  make  any  such  bye-laws  as  to  them  may 
seem  meet  for  that  purpose.  They  see  meet  to  make  this  bye-law 
with  reference  to  street  betting.  [His  Lordship  then  read  it, 
and  continued :]  Now,  the  governing  and  important  words 
there  are  "  frequent  and  use  '^  and  "  for  the  purpose."  That 
does  not  prevent  two  people  walking  down  the  street  from  either 
making  a  bet  or  paying  one.  If  they  choose  to  amuse  them- 
selves in  that  way  they  can  do  it  so  far  as  I  can  see.  But  they 
must  not  frequent  or  use  the  street  for  the  purpose.  That  is  the 
bye-law.  Now,  it  is  said  there  is  something  unreasonable  in 
that.  As  regards  the  authorities,  the  cases  of  Burnett  v.  Berry 
{ubi  sup.)  and  White  v.  Morley  {ubi  sup.)  are  in  favour  of  this 
bye-law,  and  we  are  asked  to  overrule  them.  Why  should  we  ? 
There  is  no  reason  to  my  mind  that  can  be  urged.  Mr.  Stuttield 
has  done  the  best  he  could,  but  when  his  reasons  are  examined 
they  are  reduced  to  this.     He  contends  that  the  (decision  which  I 
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took  part  in  of  Strickland  v.  Hayes  (uhi  sup.)  goes  the  whole      Thomas 
length  of  hia  argnment.     He  very  ingeniously  pats  it  in  this      ^^   ^• 

way :  He  says  there  is  an   Act  of  Parliament,  viz.,  the  Metro-        

politan  Streets  Act,  1867,  which  deals  with   betting  in  streets,        1899. 

and  as  Parliament  has  directed  its  attention  to  betting  ill  streets        ""J — 

and  regulated  ifc  in  the  mode  in  which  Parliament  thought  best,  Qood  rule  and 

there  ought  to  be  no  farther  bye-law  upon  it,  except  one  possibly  government  — 

to  better  carry  out  the  Act.     There  is  something  in  that  arsru-     Betting  in 

ment,  and   I    thought  in   the  case  of  Stricklamd  v.  Hayes  {vbi  Repugnancy 

9Uf.)  a  good  deal  turned  upon  it.     Although  I   have  not  the  —Validity— 

shghtest  doubt  now,  as  I  had  not  then,  that  the  bye-law  there  in  30  4-  31  Vict, 

question  was  hopelessly  bad,  it  struck  me  it  was  necessary  to  con-  45  2*46 '7^/ 

sider  whether  it  might  not  be  amended,  and  if  amended,  whether   c.  50,  ».  23 ; 

it  would  be  good,  and  the  reason  I  came  to  the  conclusion  that  51  ^  52  Viet. 

if  amended  it  would  be  bad  was  that  there  it  did  deal  precisely    ^'  *^'  *•  ^^• 

with  a  matter  with  which  Parliament  had  dealt  in  an  Act  of 

Parliament  addressed  to  the  very  same  thing,  and  I  gave  my 

decision  for  that  reason  so  far  as  the  amended  bye-law  went.    But 

the  difference  between  that  case  and  this  one  is  obvious  enough 

to  my  mind.     In  dealing  with  the  Metropolitan  Streets  Act,  1867, 

8.  23,  you  see  what  Parliament  was  considering.     They  were  not 

considering  betting  at  all.     They  were  considering  street  traffic. 

The  whole   object  and  purpose  of  the  Act  is  to  regulate  the 

traflBc  in   the   metropolis.      It  is   very  true  that  sect.  23   was 

inserted,  and,  with  reference  to  the  traffic,  they  have  said  that 

three  people  assembling   for    betting   shall   be   deemed   to   be 

obstructing  the  street.     I  decline  to  stretch  or  extend  the  case 

nf  Strickland  v.  Hayes  {ubi  sup.),  which  I  think  was  perfectly 

right,  to  the  length  of  holding  that,  because  there  is  a  regulation 

of  that  kind  in  a  traffic  Act,  therefore  the  county  council  have 

no  power  to  regulate  the  streets  with  reference  to  another  matter, 

m.,  betting  without  obstruction.     It  strikes  me  there  is  nothing 

in  that  argnment,  and,  taking  the  whole  case,  it  appears  to  me 

that  it  would  be  going  a  great  deal  too  far  to  say  that  this  is  not 

and  cannot  reasonably  be  construed  as  a  bye-law  for  the  good 

rale  and  government  of  the  borough.     The  county  council  have 

ample  power  to  say  that  in  their  opinion  it  is,  and,  unless  there 

is  some  good  reason  to  the  contrary,  unless  there  is  some  clear 

excess  of  the   jurisdiction,  we  ought  rather  to  uphold  than  to 

invalidate  the  bye-law.     I  think  the  bye-law  is  perfectly  good, 

and  the  appeal  must  be  dismissed  with  costs. 

Sir  Fbancis  Jeune. — I  agree,  though  1  confess  1  thought  this 
matter  was  entirely  governed  by  several  decisions  of  late  years, 
and  that  the  ghost  of  these  objections  to  bye-laws  was  by  this 
time  fairly  laid.     We  have  had  to-day  put  very  forcibly,  not  for 
the  first  time,  an  objection  of  the  kind  which  has  been  dealt  with 
orer  and  over  again.     In  the  first  place,  it  is  said  that  this  bye- 
law  is  too  wide,  or,  rather,  deals  with  matters  outside  the  powers 
of  the  county  council,  because  their  powers  are  limited  to  making 
bye-laws  for  the  good  rule  and  government  of  the  borough,  and 
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TuoMAB      that  this  is  a  matter  which  goes  outside  the  good  rule  and  gorern- 
^   ^  ment  of  the  borougfh.  and  deals  with  the  morals  of  the  community 

'      rather    than    the    actual    management  and   government  of  the 

18U9.        borough.     I  do  not  feel  certain  that  even  in  the  narrower  sense 
T      _    this  bye-law  is  not  perfectly  justifiable   (qnite  apart  from  any 
Qf^drtdeand  question  of  the  morality  of  the  inhabitants  or  the  respectability 
government  —  of  the  placo)^  on  the  ground  that  it  deals  with  matters  which 
Betting  in     m^y  cause  annoyance  or  obstruction^  but  I  confess  I  should  not 
Repugnancy   shrink   from  Saying  that  I  cannot  take  any  such  limited  view  of 
-  Validity—  the  power  of  the  council.     A  case  like  that  of  The  Calder  and 
30  4-  31  Vict.  Hebble  Navigation  Gompany  v.  Pilling  {ubi  sup.)  appears  to  me 
45  4"  iivict  ^^  ^®  wholly  different.     I  quite  agree  a  navigation  company  has 
c.  50  8.  23 ;    powers  given  it  to  make  bye-  laws  for  the  good  management  of 
514-52  Viet,  their  canal^  that  is,  matters  which  relate  to  the  supply  of  water 
c.  41, «.  16.   g^jj^  QQ  forth,  and  which  do  not  relate  to  the  question  of  the 
morality  or  good  behaviour  of  the  persons  who  use  it.     That  is 
outside  their  functions.     That  is  a  matter  of  the  general  law,  and 
not  a  matter  for  the  canal  company,  whose  business  it  is  to  keep 
their  canal  going,  and  not  to  provide  for  the  good  behaviour  or 
morals  of  the  persons  who  use  it,  or  matters  of  that  kind.     In  the 
case  of  a  municipality  dealing  with  the  good  order  of  their  streets, 
it  appears  to  me  to  go  far  beyond  that.     I  should  hesitate  long 
before   I  said  that  a  municipality  had  not  a  perfect  right,  and 
indeed  a  duty,  to  deal  with  matters  which  affect  the  respecta- 
bility and  moral  conduct  of  the  persons  in  their  streets,  of  course, 
in  so  far  as  they  are   matters  of  public  interest,  and  affecting 
persons  who  use  the  streets.     Then   it  is  said  that  Parliament 
has  already  dealt  with  this  matter,  and  dealt  with  it  in  such  a  way 
that  the  bye-laws  ought  not  to  deal  with  it  again.     I  quite  agree 
if  you  had  a  case  of  difference  between  the  bye-laws  and  the  Act, 
I   mean,  if  a  bye-law  decided  something  to  be  legal  which  the 
public  law  declared  to  be  illegal,  or  vice  versa,  you  might  well 
say  that  that  bye-law  had  no  right  to  set  itself  up  against  an  Act 
of  Parliament^  but  there  is  nothing  of  that  kind  in  this  instance. 
It  is  an  Act  of  Parliament,  as  the  Master  of  the  Bolls  has  just 
pointed  out,   dealing  with  the    regulation   of    the    traffic,  and 
provides  that  no  more  than  three  persons  shall  assemble  together 
for  betting  in    a  street  so  as  to  cause  obstruction.     That  is  a 
provision  intended  solely  for  the  purpose  of  keeping  the  streets 
clear,  and  nothing  else.     It  may  be  that  the  bye-law  goes  beyond 
that,  but  I  cannot  see  myself  any  objection  to  the  bye-law,  even 
if  it  does  go  somewhat  beyond  an  Act  of  Parliament.     An  Act  of 
Parliament  speaking  for  the  whole  country  renders  certain  things 
illegal.     It  does  not  at  all  follow  that  a  bye-law  speaking  for  a 
particular  locality  may  not  make  some  more  stringent  regulations 
with  the  same  object.     That  appears  to  me  to  be  perfectly  within 
the  competency  of  the  borough.     On  the  contrary,  where  you  6nd 
an  Act  of  Parliament  has  made  provisions  forbidding  certain  acts 
to  be  done  in  certain  places,  it  seems  to  me  to  be  perfectly  con- 
sistent  with    that;    that    a    muuicipality    with   regard    to    their 
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particalar  locality  should  go  somewhat  beyond  the  Act  of  Parlia-      TaoicAt 
ment,  not  affecting  the  spirit^  bat  carrying  out  its  spirit  and  ^' 

proyiding  regulations  somewhat  wider  than  those  found  in  the        

Act  of  Parliament.     That  is  what  has  happened  in  this  case,        1899. 

because  the   Act  of  Parliament   has  forbidden  the   assembling        "      _ 

together  of  people  in  the  streets  for  the  purposes  of  betting,  ot^d  rule  and 

and  the  municipality,  acting  in  the  same  spirit  as  that  regulation,  government  — 

but  no  doubt  going  somewhat  further,  have  provided  that  persons    Betting  in 

shall  not  frequent  or  use  public  streets  for  the  purposes  of  betting   j^I^nancy 

or  matters  connected  with  betting.     That  is  a  matter  which  has  —Validity— 

been   dealt    with   by   more    than    one    authority,    but    I    refer  30  <j-  31  Vict. 

especially  on  this  point  to  the  decision  of  Darling,  J.  in  White  v.  ^V  .  i^'y^l 

Motley  (vbi  mip.),  and  I  desire  only  to  express  my  acquiescence   c.  50, «.  23; 

in  his  opinion  on  this  point  without  occupying  time  by  reading  51  «|-52  Vict. 

it.    Now,  Mr.  Stutfield  has  fallen  back  on  an  objection  which  I    *•  ^^* ''  ^^' 

think  also  has  been  disposed  of  by  previous  decisions.     He  has 

said  the  bye-law  is  too  wide  unless  it  provides  for  a  particular 

case,  unless  there  are  some  words  in  effect  saying  that  nuisance 

or  annoyance  is  caused  by  the  particular  act.     Now  that  was 

exactly  the  matter  which  had  to  be  dealt  with  in  the  case  of 

Kruse  v.  Johvson  {ubi  siip,).     That  was  a  case  of  music^  and  the 

whole  objection  in    that    case    was   that    there   were   no   such 

limiting  words  as  Mr.  Stutfield  insisted  there  mast  be.     It  was 

said  that  you  could  not  by  a  bye-law  prohibit  music  altogether^ 

jon  could  not  prohibit  it  even  if  persons  took  objection  to  it, 

therefore  yon  must  have  some  such  words  as  '^  if  a  nuisance  or 

annoyance  is  caused  thereby.*'     For  my  own  part  it  seemed  to 

me  sufficient  in  that  case  to  say  that  the  fact  that  it  was  required 

that  persons  should  complain  was  evidence  that  to  that  person 

at  any  rate  annoyance  would  be  caused  ;  but  I  might  have  gone 

further,  and  I  am  not  sure  I  did  not  go  further,  for  I  find  I  said  : 

''It  is  not  necessary  that  a  requirement  of  evidence  of  actual 

annoyance  should  bo  prescribed  in  terms ;  it  is  enough  if  the 

circumstances  render  annoyance  certain  or  even  probable."    Now, 

I  desire  to  repeat  that  language ;  I  will  not  quote  the  authorities 

which  I  cited  then  which  appear  to  me  to  bear  out  that  rule. 

Bat  dealing  with  this  case,  it  appears  to  me  sufficient  to  say  that 

it  is  a  reasonable  view  to  take  that  if  persons  assemble  in  a 

street  for  betting  it  is  probable  or  even  certain  that  annoyance 

will  be  caused^  and  it  is  not  unreasonable  for  a  municipality  to 

pass  a  bye-law  forbidding  public  betting  in  the  streets  without 

any  provision  that  actual  annoyance  shall  be  caused,  for  this 

TeaBon,  that  the  thing  in  itself  is  such  that  if  it  is  done  it  is 

highly  probable,  nay,  almost    certain,  that   annoyance    will   be 

caused.     That  is  sufficient  to  justify  a  bye-law  which  prohibits  a 

thing  from   which    annoyance   is   almost  certain,   and   is   very 

probable  to  follow.      For  these    reasons   I  am  of  opinion  the 

previous  authorities  of  Bv/mett  v.  Berry  [ubi  sup.)  and  White  v. 

Morley  (ubi  8wp.)  were  cases  which  were  quite  rightly  decided, 

and   decided    for    the    right    reasons.       I    think,    therefore, 
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Thoicab      Kekewich,  J.  was  perfectly  right  in  not  only  following  those 
Simiiia      cases,  but  in  expressing  approval  of  them. 

"  RoMKE,  L.J, — Under  sect.  23  of  the  Manicipal  Corporations 

1899.        Act,  1882,  I  think  that  a  local  authority  may  make  a  bye-law  to 

B   ^laiw  —   prevent  its  public  streets  or  places  from  being  habitually  used 

Good  rule  and  ^^^  ^^  the  ordinary  way  for  the  purpose  of  passing  to  and  fro, 

(jovemment—  but  for  the  purpose  of  carrying  out  transactions  which,  though 

^f  **^^_!"    ^^^y  ™*y  °^^  ^®  illegal  in  themselves,  tend  against  the  morality 

Repugnancy  ^^  ^^^  locality  and  the  welfare  of  its  inhabitants ;  and  on  this 

—Validity—  ground  alone  I  think  the  London  County  Council  was  entitled 

^^1^^  ^M*.  ^^  Diate  a  reasonable  bye-law  preventing  the  public  streets  or 

45  *  46  Vict.  P^Q^^s  under  its  control  from  being  frequented  or  used  for  the 

c.  50, «.  23 ;   purpose  of  carrying   on    or   carrying    out  betting  transactions. 

51  4-  52  Vict.  And,  further,  I  think  that  the  particular  bye-law  in  question  was 

^*     *'•     •    not    too  wide  or  unreasonable  in  its  terms,  and  certainly  not 

repugnant  to  sect.  23  of  the  Metropolitan  Streets  Act,  1867.    1 

therefore  agree  in  thinking  that  this  appeal  should  be  dismissed. 

Solicitors  :  Lewis  and  Lewis  ;   C.  B.  Peachey, 


CROWN  CASES  RESERVED. 
Saturday,  Dec.  16, 1899. 

(Before  Lord  Russell,  C.J.,  Wills,  Wright,  Daelino,  and 

Channell,  JJ  .) 

Reg.  v.  Neat,  (a) 

Larceny — Beneficial  owner — Co-owner — One  of  two  or  more  benefi' 
cial  owners — Misappropriation  of  fund  by  person  interested 
iherein—Sl  8f  32  VicL  c.  116,  «.  1. 

Any  person  who  has  an  interest  in  a  sum  of  money  is  a^'  beneficial 
owner  ^'  within  the  meaning  of  the  Larceny  Act,  1868  (81  ^  32 
Vict,  c.  116),  s,  1.  Where  then  a  number  of  persons  have  a 
right  to  have  a  fund  applied  to  the  extinction  of  their  liabilitji 
under  a  guarantee,  these  persons  are  all  "  beneficial  owners,''  and 
any  one  of  them  who  misappropriates  the  fund  to  his  own  use 
may  be  properly  convicted  of  stealing  it. 

A .  was  a  member  and  acted  as  the  secretary  of  a  committee  which 
had  guaranteed  the  expenses  of  an  entertainment.  He  in  the 
discharge  of  his  duty  obtained  possession  of  the  entrance  moneys, 

(a)  Reported  by  A.  A.  Bkthunb,  Esq.,  Barrister  at- Law 
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<md  paid  the  amount  into  the  banking  account  of  one  B,     Sub-        Rbo. 
sequently,  by  means  of  false  representations,  he  obtained  a  cheque       ^^' 

for  the  amount  from  £.,  cowshed   it,    and  absconded  with  the        * 

proceeds.  1889. 

Held,  thai  he  toas  properly  convicted  under  31  ^  32  Vict,  c.  116,  __ 

*.  l,of  stealing  moneys  of  which  he  with  others  was  the  beneficial  Benefi^al 

owner.  owners — Joint 

Held^  also,  that  a  count  in  the  indictment  which  charged  that  A.    )***^^J^ 
had  stolen  the  moneys  of  the  members  of  the  committee  was  bad.  JoprowiaUtm 

of  fund  6y 

THIS  case,  stated  by  Wills,  J.  at  the  Maidstone  Assizes^  was    co-owner— 
as  follows:-  _  'c.  fll'Jf 

Frauk  Neat  had  been  tried  and  convicted  before  me  at  Maid- 
stone Assizes  on  the  29th  day  of  November,  1899,  on  an  indict- 
ment containing  two  connts  alleging:  (1)  That  the  prisoner 
heing  a  beneficial  owner  with  H.  E.  Millen  and  others  of  certain 
moneys,  to  wit,  194Z.  4».  8d.,  whilst  he  was  such  beneficial  owner 
feloniously  stole  the  said  moneys  then  belonging  to  such  beneficial 
owners  as  aforesaid,  against  the  form  of  the  statute,  &c. :  (see 
31  k  32  Vict.  c.  116,  s.  1).  (2)  That  the  prisoner  feloniously 
stole  1942.  As,  Sd,  of  the  moneys  of  H.  E.  Millen  and  others, 
against  the  form  of  the  statute,  &c. 

In  August,  1897,  a  fete  was  held  under  the  direction  of  what 
was  called  an  amalgamated  committee  consisting  of  thirty 
persons.  Two  of  them  were  appointed  by  each  of  fifteen  regis- 
tered friendly  societies. 

The  committee  of  each  of  the  fifteen  societies  guaranteed  32. 
towards  the  expenses.  Tickets  were  sold  to  any  persons  who 
would  buy  them.  Programmes  also  were  sold,  and  there  were 
various  matters  for  which  on  the  ground  money  was  taken,  as  for 
re'Veshments,  care  of  bicycles,  and  the  like. 

The  amalgamated  committee  (hereinafter  called  the  fete  com- 
mittee) ordered  the  various  items  of  expenditure  in  respect  of  the 
fete,  engaged  and  paid  the  band,  ordered  the  printing,  advertis- 
ing, and  80  forth.  They  received  the  proceeds,  and  at  the  close 
of  the  fete  were  in  the  possession  of  a  sum  of  upwards  of  2002. 

Millen,  named  in  the  indictment,  and  the  prisoner  were  both 
members  of  the  committee,  the  prisoner  being  one  of  the  two 
appointed  by  the  committee  of  the  Loyal  Providence  Lodge  of 
Odd  Fellows,  and  Millen  one  of  the  two  appointed  by  the  Anglo- 
Saxon  Lodge  of  the  same  order.  Millen  was  also  the  treasurer, 
and  the  prisoner  was  also  the  secretary  of  the  fete  committee. 

Neither  of  them  had  any  banking  account.  Millen  was  going 
fn>m  home,  and  did  not  wish  to  have  so  large  a  sum  left  in  his 
house,  and  he  asked  the  prisoner  if  he  had  a  banking  account. 
The  prisoner  had  none,  but  proposed  that  they  should  ask  one 
Cording,  an  advertising  agent  who  had  advertised  the  fete  for 
the  committee,  to  allow  the  money  to  be  paid  into  his  banking 
account^  for  the  use  of  the  committee.  Cording  assented.  Millen 
thereupon  handed  2102.  Vis.  2d.  to  the  prisoner,  who  handed  it 
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Rbo.  to  Corditig,  who  paid  it  into  his  own  banking  accoant.     The 

Nbat  prisoner  procured  from  Cording  a  cheqne  for  161,  28.  6d.  for  an 

'  account  due  to  one  Jewry  in  respect  of  advertisements.     This 

1809.  account  he  paid.     He  thus  procured  from  Cording  15Z.  in  casli 

-.  and  two  cheques  of  lOOl.  and  89Z.  4«.,  supposed  to  represent  the 

Beneficial  balance  of  the   210Z.    17».    2d.,   alleging   that   the   money   was 

owneis— Joint  wanted  for  the  purposes  of  the  committee.     By  mistake  Cording 

interest  in  pg^j^  jj^'m  about  lOZ.  above  the  balance  of  the  sum  deposited  with 

fund — mi8-     f .  * 

appropriation  "im«  ^ 

of  fund  by        The  prisoner  paid  Cording  a  small  account  for  advertisements^ 
co-mvner—    ^ufc  absconded  with  the  balance  of  about  180Z.,  and  avoided  appre- 

31  *  32  Vict,  u         •        x  AU        i. 

r  116  s  1     hension  tor  more  than  two  years. 

The  whole  of  the  societies  by  whose  committees  the  members 
of  the  fete  committee  were  appointed  were  registered  friendly 
societies.  The  provision  of  the  fete,  however,  was  entirely  outside 
the  puiposes  of  the  societies,  and  they  were  all  aware  of  this  and 
acted  upon  that  view. 

Such  fetes  were  held  from  time  to  time,  and  an  established 
practice  had  grown  up  with  respect  to  them. 

Each  of  the  fifteen  societies  had  its  banking  account,  and  only  one 
account.  The  funds  which  properly  belonged  to  the  society,  and 
the  application  of  which  was  provided  for  by  its  registered  rules, 
were  paid  .into  that  account,  and  were  regularly  dealt  with 
in  the  books  of  account  of  the  society.  But  into  the  same 
account  were  paid  other  moneys  forming  what  was  called  the 
'' incidental  fund,"  of  which  a  separate  account  was  kept  by  each 
society.  This  incidental  fund  had  no  legal  relation  to  the  society, 
and  the  money  was  only  paid  into  the  society^s  banking  acconnt 
for  convenience.  It  was  used  only  for  the  purpose  of  providing 
entertainments,  such  as  concerts  fLuA  fetes,  in  which  the  members 
of  the  society  were  interested.  These  might  be  either  concerts,  Ac, 
for  members  of  the  particular  society,  or  such  entertainments  as 
the  fete  now  in  question,  in  which  other  societies  joined,  and  the 
entertainments  were  sometimes  merely  for  the  purposes  of 
personal  enjoyment,  sometimes  in  aid  of  some  charitable  object. 
Out  of  this  incidental  fund  was  paid  the  committee^s  contribution 
to  the  guarantee  fund  of  a  fete  committee.  Into  it  was  paid  any 
share  of  profits  received  from  dkfete  committee,  and  out  of  it  was 
defrayed  any  proportionate  sura  due  from  the  society^s  com- 
mittee in  respect  of  any  loss  incurred  by  holding  an  amalgamated 
fete. 

In  the  administration  of  this  fund  the  committee  of  the  society 
acted,  not  on  behalf  of  the  registered  society,  which  all  concerned 
were  aware  could  not  sanction  any  such  enterprise  or  expenditure, 
but  as  the  managing  body  ad  hoc  for  the  members  of  the 
particular  society,  and  it  was  entirely  in  the  hands  of  the  members 
of  the  society  meeting  for  that  purpose  to  say  how  the  incidental 
fund  should  be  applied,  though  in  practice  it  never  was  applied 
except  for  the  purposes  I  have  mentioned,  and  it  was  undoubtedly 
the  general  understanding  that  the  incidental  fund  of  each  society 
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shoold  be  applied^  under  the  control  of  the  members  generally,  Rw». 
to  the  provisioD  of  entertainments  of  the  character  above  ^^^ 
mentioned.  ' 

Bat   for   the    misappropriation  of  the   money   taken    by    the        1W9. 
prisoner  there  would  have  been  in  the  present  instance   a  con-  _ 

siderable    surplus    divisible    amongst    the    fifteen    contributing   Beneficial— 
groups  above  described.  owners— Joint 

It  was  objected  by   Mr.    Hohler,  of  counsel  for  the  prisoner,    i^^^^\)^ 

that  there  were  no  persons  who,  together  with  the  prisoner,  were  appropriation 

the  beneficial  owners  of  the  money  in  question.  of  fund  by 

Sect.  1  of  31  &  32  Vict.,  upon  which  the  indictment  is  based,    TTZ'''^ 
;-  ««  *•  •  i.     •  1         r  11  -^1  #  32  Vict 

is,  so  far  as  is  material,  as  follows  :  c.  116  a.  i. 

If  any  penon  being  one  of  two  or  more  beneficial  owners  of  any  money  ehall  steal 
or  embezzle  any  such  money  belonging  to  such  joint  beneficial  owners,  every  such 
person  shall  be  liable  to  be  dealt  with,  tried,  convicted,  and  punished  for  the  same  as 
if  anoh  person  bad  not  been  one  of  such  beneficial  owners. 

I  was  of  opinion  that  the  term  ''  beneficial  owner  "  was  not  a 
technical  one,  and  ought  to  receive  a  liberal  construction,  and 
that  either  the  members  of  the  fete  committee,  of  whom  the 
prisoner  was  one,  or  the  whole  of  the  members  of  the  fifteen 
societies  (of  whom  also  the  prisoner  was  one)  or  both  had  an 
interest  in  the  fund  of  a  character  which  made  them  "  beneficial 
owners'*  within  the  meaning  of  31  &  32  Vict.  c.  116,  s.  1. 

As  to  the  second  count,  I  told  the  jury  that  there  was  evidence 
apon  which  they  might  find  the  prisoner  guilty  of  larceny  as  a 
bailee.  I  was,  huwever,  under  the  impression  that  the  property 
was  laid  as  that  of  Cording.  I  do  not  think  that  a  man  can  be 
said  to  be  a  bailee  when  he  is  one  of  the  bailors,  and  probably 
the  only  question  in  reference  to  this  count  is  whether  the  words 
of  the  statute,  that  he  shall  be  ^Miable  to  be  dealt  with,  tried, 
convicted,  and  punished  as  if  he  had  not  been  one  of  the  bene- 
ficial owners,''  render  him  liable  to  be  indicted  in  the  manner 
above  set  forth. 

The  prisoner  was  convicted,  and  separate  judgments  have  been 
entered  upon  each  count.  He  was  sentenced  to  eight  months' 
imprisonment  in  the  second  division,  and  is  undergoing  that 
sentence. 

The  question  for  the  decision  of  the  Court  is  whether  the  con- 
viction can  be  sustained  under  either  or  both  of  the  counts  in  the 
indictment.  Alfred  Wills,  Maidstone, 

4th  Dec.  1899. 

Hohier  for  the  prisoner. — ^Thore  were  no  beneficial  owners  of 
the  fund.  The  members  of  the  committee  could  derive  no  benefit 
from  the  fund  ;  they  cannot  therefore  be  said  to  be  "  beneficial 
owners." 

The  Crown  was  not  represented. 

Lord  Russell,  C.J. — In  this  rase  we  have  to  deal  with  only 
one  point,  and  I  wish  to  make  it  clear  that  we  are  dealing  only 
with  the  point  raised  at  the  trial,  which  was  this :  ''It  was 
objected  by  Mr.  Hohler,  of  counsel  for  the  prisoner^  that  there 


428  CRIMINAL  LAW   GASES. 

Rko.        were   no   persons  who,  together   with  the  prisoner,    were    the 
^^'  beneficial  owners  of  the  property  in  question."      There  were,  it 

.  _  *        appears,  fifteen  societies  which  combined  for  the  purposes  of  the 
1899.        fete,  and  the  committee  of  each  of  tfae  societies  guaranteed  a  snm 
_^     of  3Z.     This  was  not  a  guarantee  by  the  society,  but  the  personal 
Beneficial     guarantee  of  the  members  of  the  committee,  and  it  formed  a  fund 
owners— Joint  to  be  applied  to  purposes  outside  those  for  which  the  society  was 
interest  in    constituted.      The   societies    then   formed  a   committee    with  a 
appropriation  ^'^Gasnrer,  and  the  committee  made  the  necessary  arrangements, 
of  fund  hy    and  appointed  a  person  to  receive  the  entrance   moneys,     lathe 
co-oumer—    case  of  one  of  these  entertainments,  after  discharging  the  expenses 
c  uqI^^   ^^®  balance  would  be  distributed  amongst  the  societies  and  go, 
not  into  the  ordinary  funds,  but  into  a  separate  fund.     Here  the 
moneys  amounted  to  a  not  inconsiderable  sum,  which  was  paid 
over  to  one  Cording,  and  subsequently  obtained  by  the  prisoner 
from   Cording  by  means  of  false  representations.     We  are  not 
concerned  to  say  that  this  was  not  stealing,  nor  obtaining  money 
by  false  pretences.     That  point  was  not  raised  at  the  trial.     The 
statute  31  &  82  Vict.  c.  116,  s.  1,  enacts  that  if  any  person  being 
a  member  of  any  co-partnership  or  being  one  of  two  or  more 
beneficial  owners  of   any  money  shall  steal  or   embezzle   sach 
money,  he  shall  be  liable  to  be  dealt  with,  tried,  convicted,  and 
punished  as  if  he  was  not  a  member  of  such  co-partnership  or 
one  of  such  beneficial  owners.     The  question  we  have  to  consider 
is  whether  this  is  a  sum  in  which  persons  with  the  prisoner  are 
beneficial  owners.      The  statute  was  intended  to  get  rid  of  the 
subtleties  and  difficulties  which  had  arisen  when  a  person  was 
guilty  of  malversation  of  moneys  in  which  he  had  a  joint  interest. 
In  my  judgment,  Millen,  the  treasurer,  and  the  other  members  of 
the  committee  did  have  a  beneficial  interest  in  these  moneys. 
They  had  such  an  interest  because  they  were  entitled  to  see  it 
distributed  in  discharge  of  their  liability  under  their  guarantee. 
But  in  any   case  there  must  have  been  beneficial  owners  some- 
where.    The  indictment  was  therefore  right  on  the  first  count. 
As  to  the  second   count,  the  property  was  in  that  count  laid  in 
Millen  and  others,  and  that  count  is  therefore  bad  and  must  be 
quashed.     The  result  is  that   the  conviction  on  the  first  count  is 
affirmed,  and  that  on  the  second  count  is  quashed. 

Wills,  J. — I  am  of  the  same  opinion.  It  is  to  be  observed 
that  the  word  "  indicted  '*  is  omitted  from  the  section,  showing 
that  an  indictment  which  would  bring  the  prisoner  within  the 
words  of  the  section  would  be  sufficient.  "  Beneficial  owner  *'  is 
not  a  term  of  art,  but  a  popular  expression.  The  prisoner  and 
Millen  were  not  the  sole  beneficial  owners ;  the  person  who  could 
control  its  distribution  was  also  a  beneficial  owner.  As  to 
the  second  count,  I  agree  that  the  conviction  on  it  cannot  be 
sustained. 

Wright,  J. — I  entirely  agree.  With  regard  tothe  second  count, 
it  seems  to  me  that  the  facts  stated  show  that  the  offence  did  not 
amount  to  larceny.      Immediately  the  money  was  paid  into  the 
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bank  it  became  the  property  of  the  bankers^  and  the  prisoner 
obtained  from  the  bankers  both  property  and  possession  without 
any  sach  deception  on  his  part  as  would  vitiate  their  consent. 
The  crime  appears  to  me  to  have  been  obtaining  a  cheque  from 
Cording  by  false  pretences. 

Darling  and  Channbll^  JJ.  concurred. 

Conviction  on  first  count  affirmed. 

Solicitor  for  the  prisoner,  G.  Bracher,  Maidstone. 
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QUEEN'S  BENCH  DIVISION. 

Thursday,  Jan.  18,  1899. 

(Before  Channell  and  Bucknill,  JJ.) 

Cocker  (app.)  v.  McMullbn  (resp.)  (a) 

Lteensing — Sale  of  beer — Sale  at  unlicensed  pla^e — Traveller — 
Order — Appropriation — Licensing  Act,  1872  (35  ^  36  Vict, 
t.  94),  8.  3. 

The  respondent,  a  brewer,  carrying  on  business  in  W.-road,  L, 
held  a  wholesale  licence  besides  a  retail  licence  in  respect  of 
those  premises  enabling  him  to  sell  beer  for  consumption  off  the 
premises. 

On  the  loth  day  of  July  his  traveller  called  at  the  house  of 
M.  A.  B.,  K.'terrace,  H,,  and  obtained  an  order  for  six  bottles 
of  beer.  He  entered  the  order  in  a  memorandum  book  he  had 
toith  him.  Nothing  more  was  done  at  this  house  by  the  traveller, 
and  the  goods  were  delivered  by  the  respondent's  carter  on  the 
I4:th  day  of  July.  On  delivering  the  bottlei<,  which  were  not 
fMtrked  in  any  way  indicating  any  appropriation,  the  carter 
took  the  bottles  from  a  box  which  wa,s  constructed  to  contain 
twelve,  but  which  only  contained  the  six  ordered  by  M.  A.  B. 
There  was  no  address  or  label  on  the  boxes,  and  the  beer  was 
paid  for  on  delivery,  and  the  appellant  contended  the  sale  took 
place  at  K.- terrace.  It  was  proved  that  the  practice  was  for 
each  traveller  to  enter  his  orders  in  an  order  book  at  the 
licensed  premises.  The  respondent  himself  enters  all 
these  orders  in  a  private  general  order  book,  and  contended 
that  he  accepted  or  rejected  each  order  as  he  considered  fit.     He 

(a)  Reported  by  W.  db  B.  Hbrbbbt,  Esq.,  Barrister-at-Law. 
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OooKRR  then  entered  tJiem  in  the  general  delivery  hook.     The  justices 

M^      V  considered  that  there   was  no  sale  of  beer  at  K.-terrace,  and 

'  that   the  sale  and   appropriation   took  pUice   at    the    Itcensed 

1899.  premises^  and  dismissed  the  summons. 

:  Held,  allowing  the  appeal,  that  the  justices  were  wrong, 

ActB  —  8aXe  of 

heer^Saleat  /^ASE   stated   by  justioes   of   the   peace   for    the    county    of 
unlicensed    \j     Lancaster. 

C^dflToiwrTto      ^^  ^  petty  sessions  held  at  Lancaster  Castle  on  the  22nd  day 

traveller—    of  July,    1899,   an   information    was   preferred   by  John  Milne 

Appropriation  Cocker  (hereinafter  called  the  appellant)  against  Herbert  Robert 

Vict  c  94     McMullen  (hereinafter  called  the  respondent)  under  sect.  3  of 

8.S.    '    the  Licensing  Act,  1872,  charging  him  for  that  he,  on  the  14th 

day  of  July,  1899,  at  Halton,  then  being  duly  licensed  to  sell  by 

retail  intoxicating  liquors  in   his  house  and  premises.  No.  88, 

Windermere-road,  Lancaster,  unlawfully  did  sell  by  retail  certain 

intoxicating  liquor — to  wit,  beer — ^at  certain  other  places  situate 

in  Kirby-terrace,  in  the  county  of  Lancaster,  where  he  was  not 

authorised  to  sell  the  same. 

The  following  facts  were  proved  or  admitted  : — 

The  respondent  is  a  brewer  carrying  on  business  in  Winder- 
mere-road,  Lancaster,  and  at  the  time  alleged  in  the  information 
held  a  wholesale  licence  besides  a  retail  licence  in  respect  of 
those  premises  enabling  him  to  sell  beer  for  consumption  off 
the  premises. 

On  the  loth  day  of  July  the  respondent's  traveller  called  at 
the  house  of  Mary  Ann  Beaumont,  Kirby-terrace,  Halton,  and 
obtained  an  order  for  six  bottles  of  beer.  He  entered  the  order 
in  a  memorandum  book  he  had  with  him.  Nothing  more  was 
done  at  this  house  by  the  traveller,  and  the  goods  were  delivered 
by  the  respondent's  carter  at  that  house  on  the  14th  day  of  July. 

On  delivering  the  bottles,  which  were  not  marked  in  any  way 
indicating  any  appropriation,  the  carter  took  the  bottles  from  a 
box  which  was  constructed  to  contain  twelve,  but  which  was 
contended  by  the  respondent  only  contained  the  six  ordered  by 
Beaumont.  There  was  no  address  or  label  on  the  boxes,  and  the 
beer  was  paid  for  on  delivery,  and  the  appellant  contended  the 
sale  took  place  at  Kirby-terrace.  A  like  transaction  took  place 
at  another  house  in  the  same  terrace. 

On  behalf  of  the  respondent  it  was  proved  that  his  practice 
was  for  each  traveller  to  enter  his  orders  in  an  order  book  at  his 
licensed  premises,  each  traveller  having  a  sepai*ate  book.  The 
respondent  himself  enters  all  these  orders  in  a  private  general 
order  book,  and  contended  that  he  accepted  or  rejected  each 
order  as  he  considered  fit. 

He  then  entered  them  in  the  general  delivery  book. 

It  was  submitted  on  his  behalf  that  the  couuterfoil  delivery 
book  made  up  from  the  general  delivery  book  is  handed  to  the 
carter  with  each  customer's  order  in  a  separate  box,  and  placed 
in  the  same  order  on  the  cart  as  in  the  delivery  book. 
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It  was  admitted  that  one  of  the  reasons  for  doing  this  was  to      Ooouer 
check  the  carter,  and^  it  was  also   sabmitted^  for  the  purpose       ^' 

of  complying  with  the  law.     It  was  also  admitted  that  there  was        

nothiog  on  the  bottles  to  show  to  whom  they  belonged^  but  it        1899. 

was  proved   that  each  customer's   order,   however  small,   was        , 

placed  in  a  separate  box,  no  two  orders  being  placed  in  any  ^^^^  _  g^  ^j 

one  box.  dwr— Sal«  ai 

On  behalf  of  the  respondent  it  was  contended   that  no  sale    t*nMc«twad 
took  place    in   JKirby-terrace,   and    that   the   orders    were  not  ^^^^^^^ 
accepted  until  they  reached  the  licensed  premises,  and  that  the    ttaveO^-^ 
appropriation  of  the  goods  took  place  at  such  premises.  A'ppto^riaiiw. 

The  justices  considered  that  there  was  no  sale  of  beer  at  ^-^/^o? 
Kirby-terrace,  and  that  the  sale  and  appropriation  took  place  at  «'.  3,  ' 
the  licensed  premises,  and  dismissed  the  summons. 

Horridge  for  the  appellant. — The  sale   was   complete   either 
when  the  order  was  given  or  when  the  incomplete  contract  was 
made  complete  by  appropriation  and  delivery.      Both  of  these 
events  took  place  off  the  h'censed  premises.     In  Stephenson  v. 
Soger  (80  L.  T.  Bep.  193)  the  Court  held  on  the  facts  that  there 
had  been  no  sale,  but  the  statements  of  the  law  in  that  case  are 
in  my  favour.     The  headnote  is :  *'  Brewers  having  a  retail  off- 
licence  for  the  sale  of  beer  in  respect  of  premises  in  P. -street, 
Cardiff,  occupied  an  office  in  M. -street,  Cardiff,  for  which  they 
held  no  licence  and  at  which  no  beer  was  kept.     This  office  was 
opened  merely  for  the  purpose  of  receiving  orders,  which  were 
then  sent  on  to  the  licensed  premises  iu  P.-street,  where  they 
were  accepted  or  rejected.     No  orders  were  accepted  and  no 
payments  were  made  at  this  office,  and  there  was  no  appropria- 
tion of  the  beer  there,  but  the  orders  were  simply  forwarded  to 
the  Ucensed  premises,  where,  if  the  order  were  accepted,  the 
beer  was  appropriated  to  the  purchaser,  and  the  beer  so  appro- 
priated was  afterwards  delivered  at  the  purchaser's  reside uce, 
where  payment  was  made.     Held,  that  what  took  place  in  the 
office  in  M. -street,  where  the  orders  were  merely  received  and 
forwarded,  was  not  a  sale  of  the  beer  at  that  place  within  the 
meaning  of  sect.  37  of  the  Excise  Act,  1860,  and  that  the  brewers 
coald  not  be  convicted  under  that  section  of  selling  the  beer  '  at 
any  other  house  or  place  than  the  house  or  place  specified  in 
Aeir  licence.^     Per  Channell,  J. :   To  bring  a  case  within  the 
section  it  is  not  necessary  that  there  should  be  an  actual  sale  and 
the  passing  of  the  property  in  the  liquor  sold ;  it  is  sufficient 
if  there   be   a   binding   executory    contract    for    a   sale   to   be 
carried   out   at    a    future    time,    though    no    property    passes 
at   the     time.'^       Here    there     was     either    a    complete    and 
binding   executory    contract   or   an    incomplete   contract   made 
complete  by  appropriation.      Practically,  the  case  of  Pletts  v. 
Gmpbell  (73  L.  T.  Rep.  344;  (1895)  2  Q.  B.  229)  is  on  all  fours 
with  this  case.     At  first  sight  Pletts  v.  Beattie  (74  L.  T.  Rep. 
148;  (1896)  1  Q.  B.  519)  seems  to  be  against  me;  but  it  is  not 
really  so,  as  the  facts  are  different  to  the  present  case,  as  there 
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CoGKBB      everything  was  done  at  the  brewery  except  delivery.    [Bucknill, 
MoMuLLKN     ^'  ^^^^'^^  ^  Trappe  v.  Eagan  (1898)  Q.  B.  Div.  Ir.  June   13, 

■    referred  to  in  Highmore's  Excise  Laws,  vol.  2.] 

1899.  The  respondent  did  not  appear. 

:  Channbll,  J. — In  this  case  the  appeal  must  be  allowed.      On 

ActT^  Sale  of  ^^^  facts  as  here  stated  there  was  no  complete  sale  at  the  licensed 

beer—SaUai  premises.     The  contract  was  not  made  there,  neither  were    the 

unlicensed    goods  appropriated.     The  only  place  of  the  transaction   was  at 

(hdeTHven^to  ^^^  customer's  house,  so  the  appeal  must  be  allowed. 

traveller—  BuCKNILL,  J. — I  agree. 

Appropriation  Appeal  allowed, 

Vict  c.  94         Solicitors  for  the  appellant,  BidsdcUe  and  Son* 

8.  8. 
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Saturday,  Jan.  20. 

(Before  Channell  and  Bucknill,  JJ.) 

Banes  (app.)  v.  Woollbe  (resp.).  (a) 

Food  and  d/rugs — Milk — Ten  per  cent,  added  water — Milk  excep- 
tionally good — Trifling  offence. 

The  respondent  was  charged  with  selling  milk  contrary  to  sect.  6 
of  the  Food  and  Drugs  Act,  1875. 

At  the  hearing  of  the  information  the  certificate  of  the  analyst 
was  produced  and  proved  on  behalf  of  the  appellant,  and  showed 
as  follows  :  "  J,  the  undersigned  public  analyst  for  the  county  of 
Essex,  do  hereby  certify  that  I  received  on  the  bth  day  of  June, 
1899  a  sample  of  milk.  .  .  .  I  am  of  opinion  that  the  same 
contained  the  parts  as  under  :  Fat,  3' 55  parts ;  non-fatty  solids^ 
7*46  parts  \  water,  88*99  parts;  total  100*00.  I  am  there-- 
fore  of  opinion  that  this  milk  contains  10  per  cent,  of  added 
water:' 

The  justices  received  the  certificate  of  the  analyst  as  sufficient 
evidence  oj  the  facts  as  therein  staged,  but  it  appeared  to  them 
that  the  milk  was  exceptionally  good,  the  butter  fat  being  above 
normal,  and,  having  regard  to  all  the  circumstances,  they 
thought  that,  though  the  charge  was  proved,  the  offence  was  of 
so  trifling  a  nature  that  it  was  inexpedient  to  inflict  any 
punishment,  and  they  therefore  dismissed  the  informa4iion» 

(a)  Reported  by  W.  de  B.  Hbrbkht,  Esq.,  Barrister  at-Law. 


CRIMINAL    LAW   CASES.  433 

Held,  remitting  the  case  to  the  justices,  that  if  the  milk    was  Bankb 

exceptionally  good  after  the  adulteration  they  need  not  convict,  ^  ^ 

hut  if  it  was  only  exceptionally  good  before,  the  offence  was  one        

for  which  they  should  convict.  1900. 

CAdult€rckii9U 
A.SE  stated  on  an  information  charging  the  respondent  with  of  food^MHh 
selling  milk  contrary  to  sect.  6  of  the  Bale  of  Food  and     —Added 
Drags  Act,  1875.  ^**^S 

At  the  hearing  of  the  information  it  was  proved  that  the  appel-      goodr- 
laot  was  the  inspector  of  nuisances  duly  appointed  by  the  East      TriJUng 
Ham  Urban    District    Council,    and   that  he,  acting   on    their  ^^^^^T^^ 
behalf,  purchased   one    pint   of  milk  from  the  servant   of  the    Drugs  Act, 
respondent  within  that  district  with  the  intention  of  submitting  1876— 38^89 
the  same  for  analysis.     All  the  provisions  of  the  Sale  of  Food    ^*^**  J:  ^*' 
and  Drugs  Act,  1875,  with  regard  to  the  taking  of  the  sample,  its    '*    ^  '*   ' 
division  and  analysis,  were  duly  complied  with. 

The  certificate  of  the  analyst  was  produced  and  proved  on 
behalf  of  the  appellant,  and  showed  as  follows  : 

I,  the  ondeFBigned  pablic  analyst  for  the  county  of  EiSsaZf  do  hereby  certify  that  I 
leceiTed  on  Jane  5,  1899,  a  sample  of  oailk  ...  for  analysis  (which  then 
meaiorwl  abont  one- third  of  a  pint),  and  have  analysed  the  same,  and  declare  the 
rwnlt  of  my  analysis  to  be  as  follows :  I  am  of  opinion  that  the  same  contained  the 
parts  as  under :  Fat,  3*55  parts,  non-fatty  solids,  7'46  parts;  water,  88*99  parts; 
total,  lOOOO.  I  am  therefore  of  opinion  that  this  milk  contains  10  per  cent,  of  added 
water.  This  opinion  is  based  upon  the  above  analytical  result  in  conjunction  with 
the  fact  that  normal  milk  contains  not  less  than  8'5  of  non-fatty  solids.  At  the  time 
the  tbove  analysis  was  performed,  no  change  had  taken  place  in  the  constitution  of 
the  milk  that  could  interfere  with  the  analysis. 

The  respondent  pleaded  not  guilty,  but  did  not  tender  himself 
or  any  witness  or  other  evidence  on  his  behalf,  and  did  not 
iMoire  that  the  analyst  should  be  called  as  a  witness. 

The  justices  received  the  certificate  of  the  analyst  as  sufficient 
erideuce  of  the  facts  as  therein  stated,  but  it  appeared  to  them 
that  the  milk  was  exceptionally  good,  the  butter  fat  being  above 
normal,  and,  having  regard  to  all  the  circumstances,  they  thought 
that,  though  the  charge  was  proved,  the  offence  was  of  so  trifiing 
a  nature  that  it  was  inexpedient  to  inflict  any  punishment  and 
Uiey  therefore  dismissed  the  iu formation. 

Macmorrany  Q.C.  (0.  F.  Pritchard  with  him). — The  justices 
iboald  have  convicted.  There  was  nothing  to  contradict  the 
analyst's  certificate,  and  they  ought  to  have  acted  on  it  and  con- 
▼icted,  as  in  Harrison  v.  Richards  (45  J.  P.  552).  [Channell,  J. 
—Bat  is  there  not  some  case  which  shows  that  the  magistrates 
niay  rely  on  their  own  special  knowledge  ?]  Yes.  Shortt  v. 
Bdinson  (80  L.  T.  Rep.  261).  He  also  referred  to  Fortune  v. 
Bansm  (74  L.  T.  Rep.  145 ;  (1896)  1  Q.  B.  202).  As  to  the 
dismissal  of  a  summons  under  sect.  16  of  the  Nummary  Jurisdic- 
tion Act,  1879,  it  was  decided  that  for  keeping  a  dog  without  a 
licence  the  justices  cannot  dismiss  the  summons  as  trifling : 
(Phillips  V.  Evans,  74  L.  T.  Rep.  314;  (1896)  1  Q.  B.  305.)  He 
»lao  referred  to  Banton  v.  Davies  (66  L.  T.  Rep.   192).     An 
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Banks       offence  cannot  be  trifling  such  as  this  one.     The  reasons  asaigpied 

Woc^Lu.     *"^  insufficient. 

Ghannell^  J. — ^If  the  milk  had  been  exceptionally  good  after 

1900.  adulteration,  the  justices  might  have  considered  the  offence  too 
AdvUmtion  ^^^^^S  ^  convict.  If  the  milk  had  only  been  exceptionally  good 
of  fooir—Miik  hefore  adulteration,  the  offence  was  not  trifling,  and  they  shoiild 

—Added     have  convicted. 
watm^MiUc       BucKNiLL,  J.  concurred. 

€0e^  Mfia  *y  ^^^  remitted  to  jvMiceJf. 

THfiing  Solicitors  for  the  appellant,  Wilson  ard  Son. 

oJf§ne§ — Sale 
of  Pood  and 

Drugs  Act, 
1875—88^89 

Viet.  e.  63, 

«.  6  (3),  7. 


QUEEN'S  BENCH  DIVISION. 

M(mday,  Jan.  22,  1900. 

(Before  Chanksll  and  Bucknill,  JJ.) 

Bbnnbtt  (app.)  V.  Ttlbr  (resp.).  (a) 

Food  and  dfugs — AdulteraJtion — "  Chewing  chum  " — Paraffin  wax 
—Sale  of  Food  and  Drugs  Act  1875 "(38  ^  89  Vict.  c.  68), 
ss.  3,  6. 

On  the  hearing  of  two  informations  under  sects.  8  and  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  it  was  proved  and  admitted 
before  the  justices  that  the  appellant  was  a  shopkeeper  carrying 
on  bv^ness  at  5  P.-road,  T,,  where  he  retailed  sweets  and 
groceries. 

On  the  \^th  day  of  May,  1899,  the  respondent  visited  the  appeUanffs 
shop  and  purchased  some  '*  chewing  chum."  Eax^h  of  the  poA^hets 
of  *' chewing  chum"  was  labelled,  " B.  and  Co.^s chewing.  This 
must  not  be  eaten.  For  chewing  only,"  The  respondent,  after 
looking  at  the  packets  and  reading  the  labels,  asked  the  price, 
and  bought  three  pennyworth.  It  was  proved  or  admitted  that 
the  **  chewing  chum "  was  sold  as  an  article  to  be  chewed  and 
not  as  an  article  to  be  eaten.  It  could  not  be  dissolved 
by  the  saliva  of  the  mouth,  nor  could  it  be  masticated 
by  the  teeth.  It  was,  however,  capable  of  being  swallowed 
whole,  although  it  was  not  intended  to  be  swallowed.  Paraffin 
wax  was  one  of  the  ingredients,  and  each  packet  contained  8*3 
per  cent,  thereof.  The  wax  was  an  essential  ingredient. 
Paraffin  woM  if  received  into  the  stomach  was  injv/riovs  to  health, 
and  the  quantity  of  wax  in  the  packets  was  sufficient  to  make 

(a)  Reported  by  W.  db  B.  Hkrbbbt,  Esq.,  Barrister-at-Law. 
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the  article  as  a  sweet  injurious  to  health  if  passed   into  the  Bvinfm 
stomach.     If  swallowed,  therefore,  it  wa^  injurious  to  healthy       ^  ^' 

htU  if  it  was  used  in  the  manner  in  which  it  wa^  intended  to  be        ' 

used—'-namely,  for  chewing — it  was  not  in  any  way  injurious  to        1900. 
health.     The  justices  convicted  the  appellant,  zZT^- 

Eeld,  that  on  the  facts  the  justices  were  wrong.  ^f  fooA— 

Paraffin  warn 

CASE  stated  by  justices  of   the    peace  for  the   county   of  T""^?**^ 
Middlesex  sitting  at  Teddington.  ^^rFood^ 

Two  informations  were  preferred  by  the  respondent  against    Drugti  Act, 
the  appellant.     The  first  charged  him  with  selling  an  article  of  1875—88^89 
food— to  wit,  a  sweetmeat  called  *'  chewing  chum  '* — ^which  had    ^*^'^'  ^' 
been  mixed  with  8'3  per  cent,  of  paraffin  wax  so  as  to  render  the 
article  of  food  so  sold  injurious  to  health,  contrary  to  sect.  3  of 
the  Food  and  Drugs  Act,  1875.  The  second  information  charged 
him  with  unlawfully  selling  to  the  prejudice  of  the  purchaser  a 
certain  article  of  food — ^to  wit,    a   sweetmeat  called  ''  chewing 
dram'' — ^whichwasnot  of  the  nature,  substance,  and  quality  of 
tbe  article  of  food  demanded,  contrary  to  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875. 

It  was  proved  or  admitted  before  the  justices  that  the  appel- 
lant is  a  shopkeeper  carrying  on  business  at  5,  Park-road, 
Teddington,  where  he  retails  sweets,  groceries,  and  other  things. 

On  the  13th  day  of  May,  1899,  the  respondent,  who  is  an 
inspector  of  weights  and  measures  in  the  county  of  Middlesex, 
yisited  the  appellant's  shop  and  purchased  for  the  purpose  of 
analysis  from  the  appellant's  mother,  who  was  then  serving  in 
the  shop,  samples  of  the  various  sweets  sold  in  the  shop.  After 
tbe  purchase  of  the  sweets  had  been  completed,  the  respondent 
asked, ''  What  other  cheap  sweets  have  you  ?  "  Thereupon  she 
pointed  to  a  box  lying  on  the  counter,  and  containing  a  number 
of  small  packets,  and  said,  ''  There  is  some  '  chewing  chum '  on 
die  counter."  Each  of  the  packets  was  wrapped  in  a  label,  on 
wUch  was  printed, ''  Barratt  and  Co.'s  chewing.  This  must  not 
be  eaten.  For  chewing  only."  The  respondent,  after  looking 
at  the  packets  and  reading  the  labels,  asked  the  price,  and,  on 
beinff  informed  they  were  four  a  penny,  bought  three  penny- 
worw — that  is,  twelve  of  the  packets. 

This  sale  constituted  the  offences  charged  in  the  information. 

It  was  also  proved  or  admitted  that  the  ^'  chewing  chum  "  so 
sold  to  the  respondent  was  sold  as  an  article  to  be  chewed,  and 
not  sold  as  an  article  to  be  eaten  in  the  usual  sense  of  that  word. 
It  could  not  be  dissolved  by  the  saliva  of  the  mouth,  nor  could  it 
be  masticated  by  the  teeth.  It  was,  however,  capable  of  being 
swallowed  whole,  although  it  was  not  intended  to  be  swallowed. 

Paraflin  wax  was  one  of  the  ingredients  used  in  the  composi- 
tion, and  each  packet  contained  8*3  per  cent,  thereof.  The  wax 
was  an  essential  ingredient  of  the  *'  chewing  chum,"  as  if  it  had 
not  been  present  there  would  have  been  none  of  the  properties  or 
cbaracteristics   of    chewing.      Paraffin  wax  if  received  into  the 
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Bnmnr     stomach  was  injurious  to  healthy  and  the  quantity  of  wax  in  the 
^-         packets  was  sufficient  to  make  the  article  as  a  sweet  injurious  to 

'       health  if  passed  into  the  stomach. 

1900.  If  swallowed,  therefore,  it  was  injurious  to  health,  but  if  it  was 

~~^  used  in  bhe  manner  in  which  it  was  intended  to  be  used — ^namely, 

of  f<H)d—     ^^^  chewing — ^It  was  not  in  any  way  injurious  to  health. 

Pa/raffin  wax       The  respondent  contended  that  the  '^  chewing  chum  '^  was  an 

— "  Cowing  article  of  food  within  the  meaning  of  the  Sale  of  Pood  and  Drags 

^oTjPood  an^dT-^^*'  1875,  and  that  the  facts  hereinbefore  set  out  constituted  an 

Drugt  Act,    offence  against  the  3rd  and  6th  sections  of  that  Act,  and  that  the 

1876— 88  4*  39  appellant  ought  to  be  convicted  on  both  informations,  and  that 

^^  s  6*'  labels  were  no  protection  under  any  of  the  sections. 

The  appellant  contended  that  with  regard  to  the  offence 
alleged  against  sect.  3  of  the  Act  (1)  that  the  article  sold  to  the 
respondent  was  not  an  article  of  food ;  (2)  that  the  article  sold 
was  not  injurious  to  health  within  the  meaning  of  the  section ; 
and  (3)  that  no  material  or  ingredient  had  been  mixed  within  the 
meaning  of  the  section  with  the  article  so  as  to  render  it  injurious 
to  health. 

With  regard  to  the  offence  alleged  under  sect.  6,  he  contended 
(1)  that  the  article  sold  to  the  respondent  was  not  an  article  of 
food ;  (2)  that  the  article  sold  was  of  the  nature,  substance,  and 
quality  demanded  by  the  respondent ;  and  (3)  that  the  respon* 
dent  was  not  prejudiced  by  the  sale,  and  that  the  facts  did  not 
disclose  any  offence  within  either  of  the  sections.  Further,  he 
contended  that  on  the  facts  he  could  not  in  any  case  be  lawfully 
convicted  on  both  of  the  informations. 

The  justices  were  of  opinion  that  the  respondent's  contentions 
were  correct,  and  they  accordingly  determined  that  the  appellant 
had  been  guilty  of  the  offences  charged  in  the  informations,  and 
therefore  convicted  him. 

Bray,  Q.C.  and  Hon.  M.  Macnaghten  for  the  appellant. 
J.  C.  Earle  for  the  respondent. 

Channell,   J. — I  think   this  appeal  must  be  allowed.      It  is 
allowed  on  the  case  stated.     There  might  be  facts  stated  with 
regard  to  these  materials  which  would  bring  the  case  within  the 
sections  of  the  Act. 
BucENiLL,  J.  concurred. 

Appeal  allowed. 
Solicitors  for  the  appellant,  James  and  Mellor, 
Solicitor  for  the  respondent,  Sir  Richard  Nicholson. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  Jan.  22,  1900. 

(Before  Ohannell  and  Bucknill,  JJ.) 

Satot  Hotsl  Company  (apps.)  v.  London  Coxjntt  Council 

(resps.).  (a) 

Shop — Pageboy   in   hotel — Domestic  servant — Shop  Hours  Aot, 

1892  (55  ^  56  Vict.  c.  62),  ss.  3,  4,  9. 

By  the  Shop  Hours  Act,  1892,  s.  9,  "  '  Shop '  means  .  .  . 
and  includes  licensed  puhlic-houses  and  refreshment  houses  of 
any  kind.*' 

The  8.  Hotel  is  licensed  to  he  kept  as  an  inn  for  the  sale  of  intoxi- 
cating ligvA>rs  under  9  Geo.  4,  c.  61,  and  the  Acts  amending  the 
same.  The  premises  were  used  as  an  hotel,  but  there  was  no  bar 
or  cotmter  for  the  sale  of  intoxicating  liquors. 

A.  K.,  a  young  person  within  the  Act,  was  employed  as  a  pageboy 
in  the  general  service  of  the  hotel.  He  slept  in  the  hotel,  and 
the  first  thing  in  the  moiling  he  assisted  in  dusting  the  reception 
rooms,  hut  he  was  principally  employed  as  a  messenger. 

The  magistrate  wa^  of  opinion  that  the  S.  Hotel  was  such  a  licensed 
pMiC'hou^e  as  to  fall  within  the  definition  of  the  word  *'  shop  " 
in  the  Shop  Hours  Act,  1892,  and  that  A.  K.  was  not  wholly 
employed  cw  a  domestic  servant  within  the  meaning  of  that  Act. 

Beld,  that  the  magistrate  was  right. 

pASE  stated. 

The  appellants  were  charged  npon  two  summonses  apon  com- 
plaint, the  first  being  that  they  at  the  Savoy  Hotel  and 
Bestaarant  (being  a  shop  within  the  meaning  of  the  Shop  Hours 
Act,  1892)  unlawfully  employed  a  young  person  for  a  longer 
time  than  seventy-four  hours,  including  meal  times,  in  one  week, 
and  the  second  being  that  they  failed  to  keep  exhibited  the  notice 
required  by  sect.  4  of  the  Act. 

The  appellants  were  the  owners  of  the  Savoy  Hotel  and 
Bestaarant,  which  is  licensed  to  be  kept  as  an  inn  for  the  sale  of 
intoxicating  liquors  under  9  Geo.  4,  c.  61,  and  the  Acts  amending 
the  same. 

^The  premises  are  structurally  adapted  for  use  as  an  inn  or 
liotel  for  the  reception  of  guests  and  travellers  desirous  of  staying 
therein,  and  for  supplying  refreshments  to  the  public,  and 
include  a  restaurant,  grill  room,  and  dining  room  in  which  meals 

(a)  Reported  by  W.  db  B.  Herbert,  Esq.,  Barrister-at-Law. 
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SkYOT  HoTSL  and  intoxicating  liqaors  are  sapplied  to  members  of  the  public. 
Company     whether  gaests  staying  at  the  hotel  or  not.     A  menu  card  is 
LoifDON      exhibited  outside  the  building. 

GousfTT  There  is  no  bar  or  counter  for  the  sale  of  intoxicating  liquors, 

CouwoiL      Yyjj^  intoxicating  liquors  are  sold  by  retail  by  supplying  them  in 

1900.       ^b®  restaurant,  grill  room,  and  dining  room,  and  to  guests  in 

their  rooms.     The  business  of  the  restaurant  is  conducted  in  the 

^^  ^_^  same  manner  as  that  of  other  high-class  restaurants  in  London, 
J)^,^f^^g^c  and  refreshments  are  sold  there  to  the  public  as  at  other 
ierTfOMt —     restaurants. 

Pagelwy  in       The  excise  licence  is  granted  under  43  &  44   Vict.   c.  20, 
„^_    8.43(4). 

55  #  56  Vict.  Arthur  Knight,  the  young  person  referred  to  in  the  summonses, 
«.  €2,  M.  3,  was  fifteen  years  of  age,  and  he  was  employed  by  the  appellants 
*»  ^*  at  the  Savoy  Hotel  as  a  pageboy  in  the  general  service  thereof 
for  eighty-nine  hours  per  week  instead  of  seventy-four  hoars. 
He  slept  in  the  hotel.  The  first  thing  in  the  morning  he  assisted 
in  dusting  the  reception  rooms,  but  he  was  principally  employed 
as  a  messenger  in  taking  up  messages  to  and  sending  off  telegrams 
and  messages  for  persons  staying  at  or  using  the  hotel  and 
restaurant. 

There  was  no  notice  at  the  hotel  such  as  is  required  by  the 
provisions  of  the  Act  to  be  exhibited  in  shops  where  young  persons 
are  employed. 

On  behalf  of  the  appellants  it  was  contended  that,  whereas  the 
word  "  shop  "  is  defined  by  the  Shop  Hours  Act,  1892,  to  include 
licensed  public-houses  and  refreshment  houses  of  any  kind,  the 
Savoy  Hotel  was  not  a  public-house  or  a  refreshment  house 
within  the  meaning  of  the  statute,  and  that  the  expressions 
"public-house^'  and  "refreshment  house  ".were  only  intended 
to  apply  to  ordinary  public-houses  where  intoxicating  liquors  are 
sold  at  a  bar,  and  to  refreshment  houses  which  are  licensed  for  the 
sale  of  wine  and  beer  under  23  Vict.  c.  27. 

It  was  further  contended  that  the  pageboys  employed  in  the 
hotel,  including  Arthur  Knight,  were  not  young  persons  employed 
in  a  shop,  but  domestic  servants,  and  therefore  exempt  from  the 
operation  of  the  Act. 

On  behalf  of  the  respondents  it  was  contended  that  the  Savoy 
Hotel  or  some  part  or  parts  thereof  came  within  the  definition  of 
the  word  "  shop "  in  the  Shop  Hours  Act,  1892,  and  that  the 
pageboys,  including  Arthur  Knight,  were  employed  there  within 
the  meaning  of  the  Act. 

The  magistrate  was  of  opinion  that,  regard  being  had  to  the 
nature  of  the  business  carried  on  as  above  stated  at  the  Savoy 
Hotel,  it  was  such  a  licensed  public-house  as  to  fall  within  the 
definition  of  the  word  "shop"  in  the  Act.  And  he  was  of 
opinion  that  Arthur  Knight,  being  so  employed  as  above  stated, 
was  not  wholly  employed  as  a  domestic  servant  within  the  meaning 
of  the  Act. 

He  accordingly  convicted  the  appellants  on  both  summonses. 
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Avori^  for  tlie  appellants. — The  magistrate^  I  submit,  went  Satot  Hotil 
wrong  by  construing  the  word  ''  public-house ''  too  literally.  By  Oompawt 
sect.  9  of  the  Shop  Hours  Act,  1892  (55  and  56  Vict.  c.  62),  the  lo^^ 
word  "  shop  '^  is  defined  to  mean  '^  retail  and  wholesale  shops,  Ck>DMTr 
markets,  stalls,  and  warehouses  in  which  assistants  are  employed  Qo^otL. 
for  hire,  and  includes  licensed  public-houses   and   refreshment        x900. 

booses  of  any  kind.''    The  Savoy  Hotel  is  not  a  public-house  in 

a  technical  sense,  for  in  the  case  it  is  found  that  there  is  no  bar.   ^J^^S^ 
The  reason  for  this  is  to  be  found  in  sect.  43  (4)  of  the  Inland     ^jyomMtic 
BeTenue  Act  1880  (43  &  44  Vict.  c.  20).     These  pageboys  are     wrvant^ 
domestic  servants,  and  are  therefore  exempted  from  this  Shop    PfHf^oy  ♦» 
Hoars  Act,  1892,  by  sect.  10.     They  are  within  the  provisions  as    t^g]^^^, 
to  establishment  licences  just  in  the  same  way  as  a  waiter.     In  55  ^  56  T%^ 
fact,  if  a  waiter  is  only  taken  on  for  a  few  weeks  a  licence  under    <:•  ^2»  m.  8, 
32  &  33  Vict.  c.  14  would  have  to  be  taken  out :  {Spencer  v.        ^'  ^' 
Sheerman,  23  L.   T.  Rep.  873).     In  Pearce  v,  Lansdowne  (69 
L  T.  Bep.  316)  it  was  held  that  a  potman  was  a  domestic  servant. 
Collins,  J.  said  **  he  comes  within  the  definition  of  a  domestic  or 
menial  servant.'^ 

Daldy  for  the  respondents  referred  to  the  meaning  of ''  public- 
house ''  in  The  Century  Dictionary  and  in  Bum's  Justice  of 
the  Peace,  3rd  edit.,  1756.  The  Savoy  Hotel  is  licensed  like 
any  ordinary  public- house.  In  London  and  Suburban  Land  and 
Building  Company  v.  Field  (44  L.  T.  Rep.  444  ;  16  Ch.  Div.  645)  it 
was  held  to  be  a  breach  of  a  covenant  not  to  use  any  building 
on  the  land  as  a  public-house,  tavern,  or  beershop  to  sell  beer  in 
a  building  thereon  in  pursuance  of  an  off-licence  to  sell  beer  for 
consumption  off  the  premises.  He  also  referred  to  Ooombs  v. 
Cooie  (1  Cab.  &  Ell.  75).  The  Shop  Hours  Act,  1892,  should 
be  construed  widely  :  {Collman  v.  Roberta,  74  L.  T.  Rep.  198  ; 
(1896)  1  Q.  B.  457.)  As  to  the  expression  "  domestic  servant," 
ihat  had  reference  to  a  home.  These  pageboys  were  not  entirely 
used  in  that  way,  although  some  of  their  services  might  be  such 
as  a  domestic  servant  would  perform.  The  case,  too,  found  that 
Arthur  Knight  was  not  wholly  employed  in  that  way. 
Avory  in  reply. 

Channell,  J. — This  case  is,  of  course,  not  free  from  difficulty, 
but  upon  the  whole  we  have  come  to  the  conclusion  that  the 
appeal  must  be  dismissed.  Now,  the  object  of  the  Act  was  to 
restrict  the  employment  of  young  persons  under  a  certain  age 
for  long  periods.  The  case  of  the  factories,  which,  I  suppose, 
was  the  hardest  kind  of  work,  had  already  been  provided  for, 
and  the  Legislature  was  then  intending  to  extend  a  somewhat 
similar  provision  to  young  persons  in  a  different  kind  of  employ- 
ment. We  must  see  from  the  words  of  the  Act  what  kinds  of 
employment  it  was  that  they  did  intend  to  extend  that  protection 
to.  It  begins  with  a  recital  about  young  persons  employed  in 
shops  and  warehouses.  At  the  moment  I  had  overlooked  the 
word  "  warehouses,'*  which  only  occurs  once  again  in  the  defini- 
tion clause.     It  then  goes  on  to  make  various  provisions  under 
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Satot  Hotel  the  Act,  and  then  it  comes  to  the  definition  clause,  having,  of 

CoMFAMT     course,  in  the  enacting  part  of  the  Act  forbidden  the  employment 

London      ^^  &  shop  and  used  the  word  ^'  shop  ^'  only  and  nothing  else. 

County      Then  comes  the  definition  clause,  which  says  that  "  shop  "  means 

CouNOL.      tc  retail  and  wholesale  shops,  markets,  stalls,  and  warehouses  in 

1900.        which  assistants  are  employed  for  hire."     That  is  the  primary 

meaning  of  the  word  ''  shop ''  all  through  the  Act.     Then  it  goes 

A^?^lS92^  on  and  ''includes/'     Now,  I  think  the  meaning  of  legislating  in 
j)^nhe8tie     ^^^^  "^^7  ^^  ^^^s>  ^^^^  ^^^  Legislature  intends  to  bring  within  the 
nrvant—     Act  something  which  otherwise  would  not  be  within  it,  but  which 
^^iiL^   is,  in  the  opinion  of  the  Legislature,  within  the  mischief  intended 
i(  gf^^ »»_    to  be  provided  against.     "  And  licensed  public-houses  and  refresh- 
55  f  56  Vict  ment  houses,"  whatever  the  true  meaning  to  be  put  on  those  words 
c  62,  M.  3,    ig^  it  ig  certainly  not  what  in  ordinary  language  is  called  a ''  shop." 
'   '         The  Legislature  seems  to  have  considered  that  at  any  rate  there 
were  some  public-houses,  and  some  refreshment  houses,  as  to 
which  the  mischief  with  regard  to  the  employment  of  young 
persons  for  long  hours  would  apply  just  as  much  as  it  would 
apply  to  an  ordinary  shop,  and  accordingly  they  go  on  to  say 
"  and  it  includes "  so-and-so.     Sometimes  they  use  the  words 
"is  to  be  deemed  to  be '^  with  the  same  purpose  and  object, 
and  very  often,  as  we  know,  because  of  course  we  are  familiar 
with  these  interpretation  clauses,  they  bring  in  the  most  incon- 
gruous things,  saying  that  they  are  to  be  included  under  an 
original  meaning  which  nobody  would  ever  have  attributed  to  it. 
So  that  there  are  some  licensed  public-houses  and  refreshment 
houses,  at  any  rate,  to  which  it  is  intended  to  apply  the  word 
"  shop,"  and  to  which  it  is  intended  to  apply  it,  because  it  has 
been  considered  by  the  Legislature  that  those  particular  places 
come  within  the  mischief  of  the  Act^  and  that  it  is  not  considered 
desirable  that  young  persons  should  be  employed  for  long  hours 
in  those  places.     That  being  so,  let  us  see  what  it  is  that  comes 
under  the  definitions  of  public-houses,  licensed  houses,  or  refresh- 
ment rooms,  which  is  to  be  added  to  the  definition  of  the  word 
"  shop."     AH  the  Legislature  tells  us  is,  *'  licensed  public-houses 
and  refreshment  rooms  of  any  kind."     I  should  think,  therefore, 
that  it  brings  them  all  in.     They  are  all  places  of  business.    I 
can  see  no   greater  hardship,  myself,  in    employing    a   young 
person  under  the  age  of  sixteen,  I  think  it  is,  in  the  grandest 
hotel  in  the  world  than  in  an  inferior  one;  it  is  just  as  mis- 
chievous to  him,  I  should  think,  in  the  one  case  as  in  the  other. 
When  the  Act  says  "licensed   public-houses  and   refreshment 
rooms  of  any  kind,"  I  feel  that  one  is  bound  so  to  interpret  it  so 
as  to  include  this  place,  which  seems  to  me  to  be,  it  is  true,  not  an 
ordinary  public-house  perhaps.     One  might  think  that  it  does 
not  come  within  the  words  "  licensed  public-house  "  alone,  but 
when    the  Legislature   speaks    about    "licensed    public-houses 
and  refreshment  rooms  of  any  kind  "  it  seems  to  me  to  be  within 
it.     This  hotel  is  a  licensed  public-house  of  a  very  superior  kind, 
and,  so  far  as  I  know,  it  is  just  as  much  within  the  mischief  of 
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the  Act  as  an  inferior  kind  of  pablic-hoase ;  consequently  we  Satot  Horn 
most  hold  that  it  comes  within  the  mischief  of  the  Act,  and  we      OoMPxirr 
think  that  tHe  magistrate  was  right  in  so  holding.     Then  the      London 
second  point  is  as  to  whether  the  particular  pageboy  was  wholly      Couhtt 
employed  as  a  domestic  servant.     The  magistrate  has  found  that     OouitoiL. 
he  was  not.     I  agree  with  the  contention  put  forward  by  Mr.        1900. 
Daldy  that  there  certainly  was  evidence  upon  which  the  magis-        — 
trate  could  so  find,  and   that  therefore  we  cannot  disturb  his    ^^^^^ 
finding.     However,  in  putting  my  decision  upon  that  ground,  I     jimeziic 
do  not  intend  to  intimate  that  I  have  any  doubt  as  to  his  decision     Benant— 
being  right.     On  the  whole,  I  am  inclined  to  think  it  was  right.    ^^^^?i^** 
If  that  is  within  the  mischief  of  the  Act  at  all,  then  I  think  the    u  gj^p  »_ 
pageboy  does  not  come  within  the  exclusion  of  that  provision  as  55  f  56  Viat, 
being  a  mere  domestic  servant,     I  put  my  decision,  so  far  as    *•  ^|'  *«•  3, 
that  is  concerned,  on  the  ground   that  the  magistrate  has  found  ' 

that  in  fact  he  was  not  wholly  a  domestic  servant. 

BucKNiLL,  J. — I  need  not  say  anything  about  the  last  point 
which  my  learned  brother  has  referred  to,  because  that  is  a 
qoestion  of  fact  which  has  been  decided  by  the  magistrate  upon 
the  evidence  which  was  before  him.  I  quite  agree  with  what  my 
learned  brother  has  said,  and  I  think,  on  the  first  point,  that  the 
proper  way  of  reading  this  9th  section  of  the  Act  is  by  saying 
that  you  may  very  reasonably  and  rightly,  and  ought  to,  read  the 
language  as  meaning  that  "  shop  includes  licensed  public- 
houses  and  refreshment  rooms  of  any  and  every  kind,  and,  if 
that  is  so,  surely  we  have  no  right  to  say  that  the  Savoy  Hotel, 
which  clearly  is  a  public-house  of  a  kind,  is  not  within  the 
language  of  the  Act. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Fladgate  and  Co. 

Solicitor  for  the  respondents,  W,  A.  Blaxland. 
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OXFORD  CIRCUIT. 

Worcester  Assizes. 

Friday,  Feb,  9,  1900. 

Reg.  v.  Merry,  (a) 

Practice — Indecent  assault — Evidence — Complaint  made  in  answer 
to  question — Particulars  of  complaint  not  admissible. 

Wliere  a  person  indecently  assaulted  makes  a  complaint,  not  of  her 
own  initiative,  but  in  answer  to  a  question,  thepa/rticulars  of  suck 
complaint^  though  otherwise  admissible  within  the  rule  in  Reg. 
V.  Lillyman  (18  Oox  0.  C.  346;  (1896)  2  Q.  B.  167)  cannot  be 
given  in  evidence. 

THE   prisoner   was   indicted   for  indecent  assaalt   upon  and 
attempted  carnal  knowledge  of  a  girl  of  nine  years  old. 

According  to  the  evidence  called  by  the  Crown^  after  the  girl 
had  gone'  to  bed  on  the  evening  of  the  day  on  which  the  assaalt 
was  alleged  to  have  been  committed^  her  mother  put  a  question 
to  her  in  answer  to  which  the  girl  made  a  complaint. 

E,  Carmichael,  for  the  Crown,  proposed  to  ask  what  were  the 
particulars  of  the  complaint,  relying  upon  Beg.  v.  Lillyman  (ubi 
sup.). 

Harold  Hardy,  for  the  prisoner,  objected  that  the  evidence 
sought  to  be  obtained  was  inadmissible. 

Bruce,  J. — A  conversation  is  not  a  complaint.  If  the  state* 
ment  sought  to  be  given  in  evidence  is  in  answer  to  a  question 
put  to  the  complainant  in  the  absence  of  the  prisoner  by  a  third 
person,  and  is  not  volunteered  by  the  complainant  of  her  own 
initiative,  the  particulars  of  such  statement  are,  on  that  ground 
alone,  not  admissible  in  evidence  within  the  rule  in  Beg.  v. 
Lillyman. 

The  prisoner  was  subsequently  acquitted. 

(a)  Reported  by  Staicford  Hutton,  Esq.,  Barrister-at-Law. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  Jan.  16, 1900. 

(Before  G-bantham  and  Ghaknell,  JJ.) 

Chabnock  (app.)  V.  Mebchant.  (resp.).  (a) 

Practice  — Evidence  —  Person  charged  with  criminal  offence  — 
BaKtmination — Previous  conviction — Question  as  to^Admissi- 
bility  of  evidence — Prevention  of  Cruelty  to  Children  Act,  1894 
(57  &  58  Vict.  c.  41),  ss.  1,  12— Criminal  Evidence  Act,  1898 
(61  ^  62  Vict.  c.  36),  ss.  1,  6. 

The  Criminal  Evidence  Act,  1 898,  has  established  one  uniform  code 
and  practice,  applicable  alike  in  courts  of  summary  jurisdiction 
as  in  all  other  courts,  with  regard  to  persons  charged  with  a 
criminal  offence  who  give  evidence  on  their  own  behalf ;  and  con- 
sequently, if  a  person  is  charged  with  an  offence  under  an  Act 
which  Tjiade  him  a  competent  witness  on  his  own  behalf  and  he 
gives  evidence,  he  cannot,  since  the  passing  of  the  Act  of  1898, 
be  asked  or  required  to  answer  any  question  as  to  a  previous 
conviction. 

The  appellant  was  summoned  before  a  Court  of  summary  jurisdic- 
tion, under  the  Prevention  of  Cruelty  to  Children  Act,  1894, 
for  assaulting  a  child  under  his  care.  He  elected  to  give 
evidence  on  his  own  behalf,  which  he  was  entitled,  to  do  under 
the  Act  under  which  he  was  charged.  He  was  ashed  in  cross- 
examination,  and  was  required  to  answer,  a  question  as  to  a 
previous  conviction  for  a  similar  offence,  and  he  admitted  that 
he  had  been  so  convicted. 

The  justices  convicfsd  him,  and  said  that  the  answer  in  no  way 
affected  their  minds,  as  the  fact  of  such  conviction  was  known  to 
them, 

Beldn  that  the  Criminal  Evidence  Act,  1898,  applied,  and  that 
under  sect,  1  (/)  of  that  Act  the  question  was  inadmissible  and 
the  evidence  wrongly  admitted  ;  and  that  therefore  the  conviction 
yoQs  invalid  and  ought  to  be  quashed. 

CASE  stated  by  justices  of  the  peace  for  the  coanty  of 
Hereford. 
At  a  petty  sessions  held  at  Wigmore  on  the  27th  day  of  Jane^ 
1899,  an  information  was  preferred  by  the  respondent,  who  was 
M  inspector  of  the  Society  for  the  Prevention  of  Cruelty  to 
Children^  against  the  appellant,  under  sect.  1  of  the  Prevention 
rf  Cruelty  to  Children  Act,  1894  (57  &  58  Vict.  c.  41),  charging 

(a)  Reported  by  W.  W.  Obr,  Esq.,  Barrister-at-Law. 
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€habwock     the  appellant  with  having   unlawfully  and  wilfully  assaulted  a 
MxRouA        child  of  the  age  of  thirteen  years,  he  then  having  the  charge  or 

'    care  of  the  child^  in  a  manner  likely  to  cause  the  child  unneces- 

1900.        sary  suffering  or  injury  to  his  health.      The  justices  convicted 
"~;         the  appellant  of  the  offence,  and  ordered  him  to  pay  a  fine  of  5L 
EM^^   and  costs. 

Mwimination      Upon  the  hearing  of  the  information  it  was  proved  on  the  part 
of  prisoner—  q{  ^he  respondent  and  found  as  facts  : 

conviction—       That  the   appellant  was  the   master  of  a  public  elementary 

AdmisBibUHy  school,  and  that  the  boy  in  question,  who  was  thirteen  years  of 

of  questions   age,  was  one  of  the  pupils  at  the  school;  that  the  boy  was  a 

^Victe  41     delicate  boy,  and  that    for  some  trifling  offence   the  appellant 

ss.  1, 12-/    struck  the  boy  while  in  his  charge  in  school  a  blow  on  the  face 

W  4"  62  Vict,  with  the  back  of  his  hand  with  considerable  violence ;  that  the 

e.  36,  ss.  1,  6.  punishment  given  exceeded  the  limits  laid  down  by  law  and  was 

unjustifiable ;  and  the  justices  found  as  a  fact  upon  the  evidence 

that  the  appellant  did  unlawfully  and  wilfully  assault  the  child  in 

a  manner  likely  to  cause  him  unnecessary  suffering  or  injury  to 

his  health. 

During  the  hearing  of  the  case  the  appellant  was  called  as  a 
witness  on  his  own  behalf  by  his  counsel,  who  specially  called 
the  attention  of  the  justices  to  the  fact  that  the  special  Act  under 
which  the  charge  was  laid  gave  him  the  right  to  do  so. 

Upon  cross-examination  by  the  solicitor  acting  for  the  respon- 
dent, the  appellant  was  asked  whether  he  had  been  previously 
convicted  of  a  similar  offence.  His  counsel  objected  to  the 
question  on  the  ground  that  it  was  inadmissible  under  sect.  1, 
sub-sect.  (/),  of  the  Criminal  Evidence  Act,  1898.  The  justices 
held  that,  as  the  appellant  had  been  called  under  the  special  Act^ 
the  section  of  the  Criminal  Evidence  Act,  1898,  did  not  apply, 
and  they  allowed  the  question. 

The  appellant  then  admitted  that  at  the  Wig^ore  petty 
sessions  in  1 895  he  had  been  convicted  of  an  assault  on  a  boy 
under  his  charge. 

The  justices  stated  that  the  answer  of  the  appellant  in  no  way 
affected  their  minds,  as  the  fact  of  such  conviction  was  well 
known  to  all  of  them,  three  out  of  the  four  justices  who  con- 
victed having  adjudicated  on  the  occasion  when  the  appellant 
was  so  convicted. 

The  questions  of  law  for  the  opinion  of  the  Court  were: 
(1)  Whether,  under  the  circumstances  above  stated,  the  question 
as  to  the  previous  conviction  was  admissible ;  (2)  whether,  even 
if  such  question  was  wrongly  admitted,  it  invalidated  the  convic- 
tion, as  the  justices  found  the  appellant  guilty  of  the  offence 
charged  on  the  facts  proved  before  them. 

The  Prevention  of  Cruelty  to  Children  Act,  1894  (57  &  58 
Vict.  c.  41)  enacts  . 

Sect  1. — (])  If  any  person  over  the  age  of  sixteen  years  who  has  the  custody 
charge,  or  care  of  any  child  under  the  age  of  sixteen  years,  wilfully  assaults,  ill- 
treats,  neglects,  abandons,  or  exposes  sach  child    .    .    .    that  person  shall  be  gnilty 
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of  A  nusdemeanour,  and    .     .    .    (6)  on  Bammary  convicdon  shall  be  liable,  at  the  Chajuiook 

discretion  of  the  court,  to  a  fine  not  exceeding  twenty-five  ponnds,  or  alternatively,  y^ 

or  in  default  of  payment  of  such  fine,  or  in  addition  thereto,  to  imprisonment,  virith  Mbbosant.  ' 

or  without  hard  labour,  for  any  term  not  exceeding  six  months.  

Sect.  12.  In  any  proceeding  against  any  person  for  an  offence  under  this  Act,  or  for  1900. 

uiy  of  the  offences  mentioned  in  the  schedule  to  this  Act,  such  person  shall  be  com-  

petent  but  not  compellable  to  give  evidence.  PracHee 

The  Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  36),  pro-  j^^j^J^^ 

Vldes :  ofprUoner-^ 

Sect.  1.  Every  person  charged  with  an  offence,  and  the  wife  or  husband,  as  the       Previoui 
ease  may  be,  of  the  person  so  charged,  shall  be  a  competent  witness  for  the  defence   convxctionr^ 
at  every  stage  of  the  proceedings.     .     .     .     Provided   as   follows :    ( /)  A  person  A.dmis8ibiUijt 
charged  and  called  as  a  witness  in  pursuance  of  this  Act  shall  not  be  asked,  and  if    of  queations 
asked  shall  not  be  required  to  answer,  any  question  tending  to  show  that  he  ha?  com-  <^  ^o — ^7  f  58 
mitted  or  been  convicted  of  or  been  charged  with  any  offence  other  than  that  where-      Vict.  e.  41, 
with  he  is  then  charged,  &c.  88.  1,  12  ; 

SeeL  6. — (1)  This  Act  shall  apply  to  all  criminal  proceedings,  notwithstanding  any  01  4*  ^^  Vict. 
eoaotment  in  force  at  the  commencement  of  this  Act,  &o.  c.  36,  ss.  1,  6. 

H.  Lynn  {Organ  with  him)  for  the  appellant. — The  justices 
were  wrong  in  allowing  the  question  as  to  the  previous  conviction 
to  be  put  to  the  appellant.  The  appellant  was  summoned  under 
the  Prevention  of  Cruelty  to  Children  Act,  1894,  and  sect.  12  of 
that  Act  enables  a  person  who  is  charged  with  an  offence  under 
the  Act  to  give  evidence  on  his  own  behalf,  and  there  would  be 
no  restriction  as  to  the  questions  which  might  be  put  to  him  in 
cross-examination.  The  justices  seem  to  have  thought  that,  as 
the  appellant  was  charged  under  that  Act,  that  state  of  things 
still  continued,  and  that  he  might  be  asked  as  to  the  previous 
oonyiction.  Sect.  1  of  the  Criminal  Evidence  Act,  1898,  has 
altered  that,  and  now  all  proceedings  in  such  cases  are  regulated 
hy  that  section.  Sect.  1  is  perfectly  general  in  terms.  It  says 
"every '*  person  charged  with  an  offence  shall  be  a  competent 
witness ;  and  then,  in  sub-sect.  (/),  it  goes  on  to  say  that  a 
person  charged  and  called  as  a  witness  ^'  in  pursuance  of  this 
Act'' — ^and  every  person  charged  with  an  offence  may  be  so 
caUed — shall  not  be  required  to  answer  any  question  as  to  any 
previous  conviction.  This  provision  clearly  was  intended  to  be 
general,  and  to  supersede  any  previous  provisions  dealing  with 
the  matter.  Sect.  6  is  absolutely  conclusive  of  the  point,  as  it 
says  that  the  Act  shall  apply  to  all  criminal  proceedings,  notwith- 
standing any  enactment  in  force  at  the  commencement  of  the  Act. 
[He  was  stopped.] 

Cecil  Walsh  (Clarice  Sail  with  him)  for  the  respondent. — The 
appellant  was  charged  under  the  Act  of  1894,  and  it  was  under 
the  provision  in  that  Act  that  he  tendered  himself  as  a  witness, 
and  under  that  Act  he  could  have  been  asked  as  to  the  previous 
conviction.  Before  the  Criminal  Evidence  Act  of  1898  there 
were  certain  Acts  under  which  persons  charged  could  be  called 
as  witnesses  on  their  own  behalf.  Sect.  6  of  the  Act  of  1898 
does  not  alter  the  provisions  of  those  prior  Acts  which  are  not 
inconsistent  with  it ;  and  when  that  section  says  that  the  Act  is 
to  apply  to  all  criminal  proceedings,  ^'  notwithstanding  any  enact- 
ment in  force  at  the  commencement  of  the  Act,''*  it  means  "  not- 
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Cmaxmock    withstandiag  any  enactment  to  the  contrary  in  force  at  the  com- 
^    ^'         mencement  of  the  Act/'    Then  sect.  1  of  the  Act  of  1898  says 

'    that  every  person  charged  with  an  offence  shall  be  a  competent 

1900.       witness  for  the  defence.     That  mnst  mean  "  shall  be  a  competent 
~~        witness  '^  in  cases  where  before  the  Act  he  was  not  a  competent 
Eviden^e^   witness ;  and  all  that  snb-sect.  (/)  of  that  section  means  is  that 
B^amination  where  a  person  is  called  as  a  witness  *'  in  parsuance  of  this  Act " 
^pritoner—  — as  the  sub-scction  says — then  he  shall  not  be  asked  or  required 
con^^ion—  ^  answer  any  qaestion  as  to  a  previous  conviction.     It  does  not 
Admiinbiiity]  BBj,  and  it  does  not  mean,  that  if  the  person  who  is  charged  is 
ofquestione  called  as  a  witness  for  the  defence  in  parsaance  of  any  other  Act 
^Jitt^^ctx^  then  he  shall  not  be  required  to  answer  this  question.     Sub-sect. 
M.  i.  12 ;'    (9)  emphasises  the  distinction  as  to  persons  called  as  witnesses 
61  ^€2  Ftei.  ''in  pursuance  of  this  Act."     In  the  present  case  the  appellant 
«.  36,48.1,  6.  ^j^g  charged  under  the  Act  of  1894,  and  that  Act  in  sect.  12 
gave  him  the  right  of  giving  evidence  in  his  own  behalf ;  and  it 
was  in  pursuance  of  that  Act  of  1894,  and  not  in  pursuance  of 
the  Act  of  1898,  that  he  was  called  and  gave  evidence,  and  there- 
fore the  provisions  of  the  Act  of  1898  do  not  apply.     Moreover, 
sect.  1  of  the  Act  of  1898  was  intended  to  apply  only  to  criminal 
proceedings  by  way  of  indictment,  but  not  to  proceedings  before 
a  court  of  summary  jurisdiction.     Even  if  it  does  apply  to  pro- 
ceedings in  a  court  of  summary  jurisdiction,  there  is  the  fmrther 
question  whether  it  renders  the  conviction  invalid.   It  has  always 
been  held  that  the  introduction  of  inadmissible  evidence  invali- 
dates the  conviction  when  the  judge  leaves  it  to  the  jury  and 
directs  them  on  it,  but  if  the  judge  directs  the  jury  and  tells  them 
to  disregard  the  evidence,  then  the  conviction  stands.     Here  the 
justices  were  judges  of  both  fact  and  law,  and,   even  if  the 
evidence  as  to  the  appellant's  previous  conviction  was  legally 
inadmissible,  the  conviction  nevertheless  ought  not    on  that 
ground  to  be  quashed,  because  the  justices,  who  were  judges  of 
the  fact  as  well  as  of  the  law,  were  entitled  as  a  Court  of  summary 
jurisdiction  to  use  their  own  knowledge,  and  they  state  that  of 
their  own  knowledge  they  knew  of  the  previous  conviction,  and 
that  the  answer  of  the  appellant  in  no  way  affected  their  minds. 
The  decision  of  the  justices  was  therefore  right  and  ought  to 
stand. 

Grantham,  J. — Unfortunately  in  this  case  the  justices  have 
done  that  which  to  my  mind  was  illegal.  They  allowed  this 
qaestion  as  to  the  previous  conviction,  which  was  not  legally 
admissible,  to  be  put  to  the  appellant.  Possibly  the  &ct  of  the 
previous  conviction  did  not  affect  their  judgment  in  the  case,  but 
they  do  not  say  that.  They  only  say  that  the  appellant's  answer  , 
as  to  the  previous  conviction  did  not  affect  their  minds.  The 
point  has  been  taken  that  the  provisions  of  sect.  1  of  the  Criminal 
Evidence  Act,  1898,  do  not  apply  so  as  to  alter  the  provisions  of 
prior  Acts  which  are  not  inconsistent.  As  to  that,  speaking 
from  my  own  knowledge,  I  can  say  that,  since  the  passing  of 
this  Act  of  1898,  that  section  has  always  been  applied  by  the 
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judges  in  prosecutions  arising  under  the  Criminal  Law  Amend-    Chabnogk 
ment  Act  1885.     Under  these  circumstances  I  am  of  opinion    |j-«^l^-_ 

that  this  conviction  was  wrongs  and  that  it  must  be  quashed.  

Channell^  J. — I  am  of  the  same  opinion.     It  is  very  important        IdOO. 
to  hold  that  the  Criminal  Evidence  Act,  1898,  has  established  a    p  ~r 
new  code  and  one  rule  with  regard  to  persons  charged  in  criminal   Evidmce-- 
cases  who  are  called  to  give  evidence  on  their  own  behalf.   Sect.  6  ETMmvnatum 
of  the  Act  clearly  shows  that.     If  the  respondent's  contention  ofprxwrm^ 
were  right,  then,  in  cases  arising  under  the  Criminal  Law  Amend-   cowouMtm-* 
ment  Act^  1885,  the  defendant  would  still  be  liable  to  be  cross-  AdmiuQAlUy 
examined  as  to  previous  convictions,  and,  if  the  defendant  did   ofqmsHmha 
not  give  evidence  on  his  own  behalf,  counsel  for  the  prosecution  ^^yi^^c,ti 
would  still  have  a  right  to  comment  on  that  to  the  jury.     Since     m.  i,  12;' 
the  passing  of  the  Act  of  1898  the  practice  has  been  the  contraryj  6i  #  62  Vid. 
and  I  think  sect.  6  shows  that  that  practice  is  right.  *^-  ^^'  "•  ^'*' 

Appeal  allowed.     Conviction  quashed. 
Solicitors  for  the  appellant.  Baker  and  Naime, 
Solicitors  for  the  respondent,  Chester,  Broome,  and  Oriffiths, 
for  Comer  and  Co.,  Hereford. 
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Wednesday,  Feb.  7, 1900. 

(Before  Channell  and  Bucknill,  JJ.) 

Bkabdsley  (app.)  v.  Walton  and  Co.  Limited  (resps.).  (a) 


Food  and  drugs — Drug — Camphorated  oil — Sale  of — Quality 
below  standard  in  British  Pharma^copoeia — Compounded  drug 
Sale  of  Food  and  Drugs  Act,  1875  (38  ^  39  Vtct.c.  63),  s.  6, 
sub-s.  3,  s.  7. 

The  respondents  were  summoned  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  for  selling  to  the  prejudice  of  the  pur- 
chaser a  drug — namely,  camphorated  oil — which  was  not  of  the 
nature,  substance,  and  quality  of  the  article  demanded, 
inasmuch  as  it  contained  only  8  per  cent,  hy  weight  of  camphor, 
uihiU  the  standard  prescribed  by  the  British  Pharmacopasia  is 
21  fer  cent. 

The  justices  having  found  that  camphorated  oil  is  a*'  compounded 
drug"  and  that  consequently,  by  sub-sect.  8  of  sect.  6,  which 
excepts  from  the  provisions  of  sect,  6  the  sale  of  a  drug  "  where 
the  drug  is  compounded  as  in  this  Act  mentioned,"  the  summ,ons 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrister-at-Law. 
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BB4RDBLBT  couId  ofily  be  issued  under  sect.   7,  and  having  dismissed  the 

Wai/ton  akd  svmimons  on  that  ground : 

Go.  Ijdcitid.  Seldy  that  as  there  was  no  definition  in  the  Act  of  what  was  a  d/rug 

"  compounded  as  in  this  Act  mentioned,'*  no  meaning  cotUd  be 

^^^'  gwen  to  these  words  in  sub-sect,  3  of  sect.  6,  and  that  that  sub^ 

AdMU0rat%mh  section  had  no  operation ;  that  camphorated  oil  was  not  a  drug 

cffoodr^  '^  compounded  as  in  this  Act  mentioned,**  and  that,  the  exemption 

^^^T^^^^  in   sub-sect.   6   not  applying,   the    prosecution    was    properly 

Otmnpininded  brought  under  sect.  6,  and  need  not  be  brought  under  sect.  7. 

drug — 

^J^rd^  /^ASE   Stated  by    justices  of   the  peace   for  the  Warminster 
aaleqf^Food  ^^     division  in  the  county  of  Wilts. 

and  Drugs        An  information  was  laid  by  the  appellant^  who  is  an  inspector 
S8^^  Wv^t   ^^^®^  *^®  ^*^®  ^^  Food  and  Drugs  Act  appointed  by  the  connty 
c.  63  **    council  of  Wilts,  against  the   respondents,   who  are   a  limited 
M.  6  (3),  7.    liability  company  and  carry  on  the  business  of  bakers,  grocers, 
and  general  retail  shopkeepers  at  Maiden  Bradley,  charging  them 
that  they  did  on  the  6th  Oct.  1899,  unlawfully  sell  to  the  appel- 
lant, the  purchaser,  and  to  his  prejudice,  a  certain  drug — namely, 
camphorated  oil — ^whicfa  was  not  of  the  nature,  substance,  and 
quality  demanded  by   the  purchaser,  the  camphorated  oil  only 
containing  eight  parts  per  cent,  by  weight  of  camphor,  or  less 
than  half  the  quantity  of  camphor  proper  to  camphorated  oil  BfS 
described  in  the  British  Pharmacopoeia  which  should  contain  21 
per  cent,  by  weight  of  camphor. 

The  proceedings  were  taken  under  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  which  enacts 
as  follows : 

Sect.  6.  No  person  shall  sell  to  the  prejudice  of  the  purchaser  any  article  of  food 
or  any  drug  which  is  not  of  the  nature,  substance,  and  quality  of  the  article  demandod 
by  such  purchaser,  under  a  penalty  not  exceeding  twenty  pounds ;  provided  that  an 
offence  shall  not  be  deemed  to  be  committed  under  this  section  in  the  following  cases ; 
that  is  to  say  :  (1)  Where  any  matter  or  ingredient  not  injurions  to  health  has  been 
added  to  the  food  or  drug  because  the  same  is  required  for  the  production  or  prepara- 
tion thereof  as  an  article  of  commerce  in  a  state  fit  for  carriage  or  consumption  and 
not  fraudulently  to  increase  the  bulk,  weight,  or  measure  of  the  food  or  drug  or 
conceal  the  inferior  quality  thereof.  (2)  Where  the  drug  or  food  is  a  proprietary 
medicine  or  is  the  subject  of  a  patent  in  force  and  is  supplied  in  the  state  required  by 
the  specification  of  the  patent.  (3)  Where  the  food  or  drug  is  compounded  as  in  this 
Act  mentioned.  (4)  Where  the  food  or  drug  is  unavoidably  mixed  with  some 
extraneous  matter  in  the  process  of  collection  or  preparation. 

Sect.  7  of  this  Act  also  enacts  : 

No  person  shall  sell  any  compound  article  of  food  or  compounded  drug  which  is 
net  composed  of  ingredients  in  accordance  with  the  demand  of  the  purchaser  under  a 
penalty  not  exceeding  twenty  pounds. 

The  case  was  heard  at  a  petty  sessions  holdeu  at  Warminster 
on  the  2nd  day  of  November,  1899,  in  the  presence  of  the  solicitor 
of  each  party,  and,  after  the  appellant  had  given  his  evidence, 
the  respondents  submitted  that,  as  camphorated  oil  was  a  com- 
pounded drug,  proceediogs  could  only  be  taken  under  sect.  7  of 
the  Act,  and  that  no  offence  had  been  or  could  be  committed 
under  sect.  6. 
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The  appellant  in  reply  contended  tliat  it  was  open  to  him  to    Bbardslbt 
proceed  under  either  section ;  that  camphorated  oil  clearly  was  a  ^^  ^^ 
drag  as  defined  by  sect.  2  of  tlie  Act ;  that  sect.  7  was  primarily  oo.  LnnnD. 

intended  to  apply  to  physicians'  prescriptions  ;  that  the  penalty        

was  the  same  under  both  sections  ;  that  all  the  prosecution  had        ^^* 
to  do  was  to  prove  that  the  sale  was  to  the  prejudice  of  the  pur-  AduUwaHon 
chaser;  and  that    an  offence  had  been  committed  under  sect.  6^     offoodr— 
onder  which  he  had  elected  to  proceed.  Camp^rated 

The  justices  were  unanimously  of  opinion  that  camphorated  oil  Cfm^poundsd 
is  a  compounded  drug;  that  consequently  the  summons  could       drug— 
only  be  issued  under  sect.  7  of  the  Act  and  that  the  respondents'  ^^^^-^uT^ 
contention  was  correct  in  law^  and  they  therefore  dismissed  the  gj^^  ^^  p^^ 
information.  wnd  Dmga 

If  the  Court  should  be  of  opinion  that  their  interpretation  of  ^^*  1875-— 
the  law  was  correct,  then  the  order  of  dismissal  is  to  stand  ;  but      *  ^ 
if  the  Court  be  of  the  contrary  opinion,  then  the  order  of  dismissal    u.  6  (3),  7. 
is  to  be  annulled  and  the  case  remitted  to  the  justices  for  further 
hearing. 

F.  B,  Badcliffe  (Ghiy  Lushmgton  with  him)  for  the  appellant. 
^The  justices  were  wrong  in  their  decision  that  camphorated  oil 
was  a  compounded  drug,  and  that  consequently  the  case  was  taken 
out  of  sect.  6  by  the  operation  of  sub-sect.  3  of  that  section.  The 
prosecution  was  properly  brought  under  sect.  6 .  That  section  applies 
to  the  case  of  a  sale  to  the  prejudice  of  the  purchaser  of  a  drug 
which  is  not  of  the  quality  of  the  article  demanded,  and  by  sect.  2 
camphorated  oil  would  be  a  drug.  In  this  case  the  sale  was  of  a 
drug  which  was  not  of  the  quality  of  the  article  demanded  and 
was  to  the  prejudice  of  the  purchaser,  as  he  got  a  worse 
article  than  that  demanded.  The  case  therefore  fulfils  all  the 
conditions  necessary  to  bring  it  within  sect.  6.  The  sale  of  a 
compounded  drug  comes  within  sect.  6  if  it  is  to  the  prejudice  of 
the  purchaser ;  but  if  not  to  the  prejudice  of  the  purchaser,  then 
it  comes  within  sect.  7.  Camphorated  oil  is  not  in  any  sense  a 
compounded  drug.  The  drug  here  is  the  camphor,  and  the  oil  is 
merely  the  vehicle  to  enable  the  camphor  to  be  supplied. 
Camphorated  oil  is  an  ordinary  article  of  commerce  as  many  other 
things  are,  such  as  tincture  of  opium.  In  White  y.  Bywater  (19 
Q.  B.  Div.  582)  it  was  held  that  a  person  was  liable  to  be  con- 
rioted  under  sect.  6  for  selling  tincture  of  opium  which  was 
deficient  in  opium  to  the  extent  of  one-third  as  compared  with 
the  standard  in  the  British  Pharmacopoeia.  That  case  is  precisely 
in  point  here.  Smith,  J.  there  said:  ^^The  customer  asks  for 
'  tincture  of  opium.'  That  must  mean  the  article  known  in 
commerce  as  tincture  of  opium.  The  thing  supplied  to  him  was 
not  tincture  of  opium  of  commerce,  but  an  article  of  very  inferior 
substance  and  quality.  That  being  so,  the  respondent  was  guilty 
of  the  offence  charged,^'  which  was  under  sect.  6.  In  that 
case  the  magistrate  had  refused  to  convict  under  sect.  6  because 
the  purchaser  had  not  asked  for  tincture  of  opium  made  according 
to  the  prescription  in  the    Pharmacopoeia,  but  the   Court  over- 
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BMAMsmMi  ruled  that  groand^  and  no  qaestion  was  there  raised  that  the 
nr  J!l  prosecution  should  have  been  under  sect.  7.  which  is  intended  to 
^i'^Z^.  apply  to  the  preacriptions  of  physicians.    Again,   camphorated 

on  is  not  a  drug  "  compounded  as  in  this  Act  mentioned.''  There 

^^*       is  no  mention  in  the  Act  as  to  the  compounding  of  a  drng^  and 
AduUeratian  ^here  is  uo  definition  of  a  "  compounded  drug/'  though  there  i» 
QffwA—     a  definition  of  '^  drug  "  in  sect.  2,  and  sect.  4  speaks  of  "  com- 
Cam/pharoUd  pounding "  a  drug  '*  as  hereinafter  described,"  and  this   snb- 
Compotrndflrf  ^^^*  ^  ^^  BQGt.  6  speaks  of  a  '^  drug  compounded  as  in  this  Act 
drug^      mentioned."      The  probable  explanation  is   that  in  the  Bill  as 
QwOiUy  Ulow  introduced  in  Parliament  there  was  a  definition  of  "  compounded 
SaXe^Fwid  ^^^S"    ^^^  ^^^   ^^   ^*®  struck    out,    while    the  other    clauses 
and  Drugs    referring  to  the  matter  were  not  altered  accordingly.  He  referred 
Ad,  1875--  to  Houghton  v.  TapUn  (18  Times  L.  Rep.  386). 
^®  ^  ^68^^***       5n«c€  Williamson  for  the   respondents. — The  justices   were 
aa.  6  (8)',  7.    nght  in  holding   that  the  summons  could  only  be   taken  oat 
under  sect.  7.     These  two  sections — sects.  6  and  7 — create  two 
totally  distinct  offences,  and,  if  there  be   any  ofEence  here,  the 
offence  is  under  sect.  7  and  not  under  sect.  6,  as  by  sub-sect.  3 
of  sect.  6  it  is  excluded  from  sect.  6  altogether.     Sect.  6  has  in 
it  the  words  '^  to  the  prejudice  of  the  purchaser " ;  it  says  no 
person  shall   sell  ''to    the  prejudice  of   the  purchaser,"  &c. 
Sect.  7  does  not  contain  these  words  ''to  the  prejudice  of  the 
purchaser."      They  are  omitted,  and  intentionally  omitted,  in 
sect.  7.      The   Legislature,  therefore,  in  this  Act  intended  to 
draw  a  distinction  between  the  two  classes  of  sales  and  the  two 
classes  of  offences — namely,  where  the  sale  was  to  the  prejudice 
of  the   purchaser,   in   which  case   sect.   6   would  apply;   and 
secondly,  where  the  sale — being  the  sale  of  a  compound  article 
of  food  or  compounded  drug — ^was  not  to  the  prejudice  of  the 
purchaser,  in  which  case  sect.  7  would  apply.     Sub-sect.  3  of 
sect.  6  says  that  an  offence  cannot  be  committed  under  sect.  6 
where  the  drag  sold  "  is  compounded  as  in  this  Act  mentioned." 
The  reason  of  the  insertion  of  that  sub-section  is  that  the  Act 
deliberately  intended  to  exclude  from  sect.  6  the  class  of  cases  of 
a  compounded  drug ;  and  sub-sect.  8,  which  speaks   of  a  com- 
pounded drug,  ought  to  be  read  in  conjunction  with  sect.  7.    So 
that  in  every  case  where  the  prosecution  is  in  respect  of  a 
compounded  drug  that  prosecution  must  proceed  under  sect.  7. 
Upon  the  construction,  therefore,  of  these  two  sections  the  effect 
is  to  throw  the  present  case  out  of  sect.  6  and  into  sect.  7 ;  and, 
unless   this  be  the  right  construction  of  the  sections,  sect.  7 
would  not  be  needed  in  the  Act  at  all,  as  every  offence  which 
could  possibly  fall  within  sect.  7  would  also  come  within  sect.  6, 
and  there  never  could  be  an  offence  which  would  come  within 
sect.  7  which  would  not  also  come  within  sect.  6.    That  conld 
not  have  been  the   meaning  or  intention  of  the   Legislature. 
Sect.  7  has,  and  was  intended  to  have,   a  distinct  operation 
quite  apart  from  sect.  6,  and  it  applies  to  cases  where  sect.  6 
does  not  apply ;  for  instance,  it  applies  to  cases  where  the  aell^r 
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Bells  a  better  article  than  that  demanded  by  the  parchaser.     In    Bbabdiut 
the  present  case  the  jastices  have  fonnd  as  a  fact — and  it  was  ^^j^i,  ^j^^ 
ft  question  of  fact  for  them — ^that  camphorated  oil  is  a  ^'  com-  qq:  Limitbd 

pooDded  drag,''  and  that  finding  in  express  terms  brings  the        

case  within  sab-sect.  S,  and  therefore  excludes  it  from  sect.  6.        ^^^' 
The  jastices  were  right  in  so  holding,  and  in  dismissing  the  jidulttraiion 
summons  accordingly.  offood,^ 

Raddiffe  was  not  called  upon  to  reply.  Oam^MuUd 

Chankill,  J. — ^What  the  justices  have  found  in  this  case  is  compmrnded 
diat  ^*  camphorated  oil  is  a  compounded  drug,  and  that  conse-       drug— 
qoently  the  summons  could  only  be  issued  under  sect.  7  of  the  ^***^*'y  ^!^ 
Act/'      The    use    of    that    word    *'  consequently "   causes    the  ^^^  ^f  p^ 
difficulty  in  getting  at  a  solution  of  the  case.     If  they  had  said    and  Drugs 
that  camphorated  oil   is  a  "  drug  compounded  as  in  this  Act   ^<^*f  1875-— 
mentioned,"  which  are  the  words  of  sub-sect.  3  of  sect.  6,  then  ^**(^      ' 
the  conseqaenoe  would  have  followed.     There  is  in  the  Act  no    „.  6  (3),  7. 
defiuitioD   of   what  is    a  ''drug   compounded   as  in  this   Act 
meationed,''  and  the  only  possible  explanation  I  can  give  of  the 
presence  in  aab-seot.  3  of  the  words  ''  compounded  as  in  this  Act 
mentioned  "  is  that  in  the  Bill  as  originally  introduced  in  Parlia- 
ment there   was   some   mention  of  it  or  some  clause  giving  a 
definition  of  a  "  compounded  drug,''  but  that  that  clause  after- 
wards dropped  out  of  the  Bill.     We  are  not  entitled  to  know 
that ;  bat  I  think  we  are  entitled  to  assume  from  the  language 
as  it  now  stands  that  that  was  so.     The  effect  of  that  is  that 
ub-sect.  3  of  sect.  6  has  no  operation.     The  only  thing  that  can 
be  Buggested  as  having  reference  to  sub-sect.  3  is  sect.  7,  which 
does  not  in  language  correspond  with  it,  but  which  is  a  section 
dealing  with  compounded  drugs.     If  that  is  so,  it  seems  to  me 
that  it  mnst   mean   that  nothing  should  be  an  offence  under 
lect.  6  with  reference  to  a  compounded  drug  which  was  not  an 
offence  under  sect.  7.     Whatever  be  the  meaning  of  sub-sect.  3, 
I  think  the  present  case  comes  within  sect.  6.  (a) 

BucKNiiiL,  J. — I  concur. 

Appeal  allowed.     Case  remitted  to  the  juaticee. 

Solicitors  for  the  appellant,  R.  B,  Wheatley,  8on^  and  Daniel, 
for  Crvitvfell,  Daniel,  and  CruttwelU,  Frome. 

Solicitor  for  the  respondents,  /.  Trevor  Daviea. 

(a)  The  explanation  of  the  learned  jadge  as  to  the  presence  in  the  Act  of  snb- 
Met  8  of  fleet.  6  seems  to  be  correct.  As  the  Sale  of  Food  and  Drugs  Bill  was 
originaUy  introdaeed  what  is  now  snb-seot.  8  of  sect.  6  stood  as  follows:  "Where  a 
drag  k  eomponnded  either  in  conformity  with  a  prescription  of  a  registered  medical 
psetitioner  or  otherwise  according  to  the  usage  of  trade ;  *'  and  clause  7  contained  a 
pioTision  deaUng  with  eomponnded  drugs.  In  the  Bill  as  amended  in  the  House  of 
Conunons,  and  as  intrednoed  in  the  House  of  Lords,  sub-sect.  8  then  stood  thus : 
*  Whore  a  drug  is  compounded  as  hereinafter  described  ** ;  and  what  is  now  sect.  7 
VM  u  follows :  "  No  person  shall  sell  any  compound  article  of  food  which  is  not 
<wnposed  of  ingredients  in  aooordanoe  wiUi  the  demand  of  the  purchaser,  under  a 
pmlty  not  exceeding  twenty  pounds.  [No  person  shall  sell  any  compounded  drugs 
ttnpt  the  same  sball  be  compounded  in  aecoidanoe  with  the  demand  of  the  purchaser, 
«r  Witfa  the  prescription  in  writin|[  of  a  registered  medical  practitioner,  or  with  the 
^^p^tXioaM  presoriDed  by  the  Bntish  Pharaacoposia  issued  by  the  Oeneral  Medical 
OnowO,  or  la  Great  Britain  with  a  basis  to  be  laid  down  by  the  OounoH  of  the 

Q  o  2 
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QUEEN'S  BENCH  DIVISION. 

Fsb.  iO  wnd  14,  1900. 

(Before  Bucknill^  J.) 

Rio.  v.  Edmund  Law.  (a) 

Election — Corrupt  practice — Mimicipcd  election — Private  proaecur 
turn — Successful  defendant — Costa — Discretion — Corrupt  Prac- 
tices Prevention  Act,  1854  (17  §r  18  Vict.  c.  102),  s.  12 — Corrupt 
and  Illegal  Practices  Prevention  Act,  1888  (46  ^  47  Vict.  c.  51), 
s.  53  (1) — Municipal  Elections  {Corrupt  and  Illegal  Practices) 
Act,  1884  (47  and  48  Vict.  c.  70),  s.  80. 

By  the  combined  effect  of  sect.  53  (1)  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  and  sect.  30  of  the  MwUoipal 
Elections  {Corrupt  and  Illegal  Prad^ices)  Act,  1884,  sect.  12 
of  the  Corrupt  Practices  Act,  1854,  applies  to  municipal 
elections. 

Therefore,  where  a  defendant  is  successful  in  a  privaJte  prosecu- 
tion arising  out  of  a  municipal  eledion,  he  is  entitled  to  kis 
costs  from  the  prosecutor,  and  there  is  no  discretion  as  to  such 
costs. 

T^URTHEB  consideration. 

The  defendant  was  tried  at  the  Glamorganshire  Autamn 
Assizes  for  corrupt  practices  in  a  school  board  election,  and 
under  the  direction  of  the  learned  judge  was  acquitted. 

The  prosecution  was  a  private  one,  and  at  the  termination 
of  the  trial  the  defendant's  counsel  asked  for  an  order  for 
costs. 

Pharmaceutical  Society  of  Great  Britain,  or  the  Privy  Counoil,  or  in  accordance  with 
the  proTiBione  of  the  Pharmacy  Act,  1668,  or  in  Irdiand  in  accordance  with  the  Act 
of  the  Besnon  of  the  thirty-third  and  thirty-fonrth  of  Victoria^  chapter  twenty^iix, 
under  a  penalty  not  exceeding  twenty  pounds.**]  In  this  olauM  &e  whole  of  the 
words  in  brackets  were  omitted,  and  after  the  word  "  food  **  in  the  earlier  part  of  the 
clause  the  words  ^  compounded  drug  **  were  introdaced,  so  that  the  clause  then  read 
as  it  is  now  in  the  Act  in  sect.  7.  While  this  change  was  made  in  clause  7  of  the 
Bill  with  regard  to  compounded  drugs,  the  corresponding  alteration  was  not  made  in 
sub-sect.  3  of  clause  6,  which  had  previously  been  amended  by  substituting  the  words 
*'as  in  this  Act  mentioned**  for  the  words  **as  hereinafter  described";  so  that  the 
words  *'  drug  compounded  as  in  this  Act  mentioned  *'  remained  in  the  Aet^  while 
the  provision  in  sect  7  referring  to  compounded  drugs  was  omitted. 

(a)  Reported  by  W.  db  B.  Hbbbbst,  Esq.,  Barrister-at-Law. 
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By  the  Cormpt  Practices  Preventioii  Act^  1854  (17  &  18  Vict.        Rw. 

Ib  eaat  of  any  indictment  or  information  by  a  priyate  proaecator  for  any  offence  

•gttHt  tbe  proTiriona  of  this  Act,  if  judgment  shall  be  given  for  the  defendant,  he  1900. 

■bn  be  entitled  to  reeoTor  from  the  proeecntor  the  costs  sostained  by  the  defendant  

bj  msoD  of  sneh  indictment  or  information,  such  costs  to  be  taxed  by  the  proper  JVociice— 

offleir  of  the  oonrt  in  which  such  judgment  shall  be  given.  Cotts— 

Bj  the  Cormpt  and  Illegal  Practices  Prevention  Aot^  1883    pr€UiUe«9^ 
(46  &  47  Vict.  c.  51),  s.  53  (1) :  Jfw*ictpai 

Steu.  10,  IS,  and  18  of  the  Oormpt  Practices  PrsTention  Act,  1851  and  sect.  6  of     '^^^^^ 
thiCorrapt  Practiees  PrcTention  Act,  1868  (which  relate  to  prosecutions  for  bribery       ^^^_ 
ud  other  offences  onder  those  Acts),  shall  extend  to  any  proeecution  on  indictment  ^^^^^^^)*^?\ 
for  the  offence  of  any  corrapt  practice  within  the  meaning  of  this  Act.    .    .     .  Suee$8^l 

Br  the  Manioipal  Eletitioas  (Corrapt  and  Illegal  Practices)  ^^A}^  ^^' 
Art,  1884  (47  &  48  Vict.  c.  70),  s.  80 :  46  #  «  F<rt' 

Sabjeettotbe  other  provisions  of  this  Act  the  procedmre  for  the  prosecution  of  a  <^*  51,  s.  58(1) ; 
Mmpt  or  illegal  practice  or  any  illegal  payment,  employment,  or  hiring  committed  ^ '  9  ^^  '^^^< 
b  itfereooe  to  a  municipal  election,  and  tbe  removal  of  any  incapacity  incurred  by     ^*  70,  s.  30. 
mtoD  of  a  conviction  or  report  relating  to  any  such  offence,  and  the  duties  of  the 
Diisetor  of  Public  Prosecutions  in  relation  to  any  such  offence  (including  the  grant 
to  a  witness  of  a  certificate  of  indemnity)  shall  be  the  same  as  if  such  offence  had 
baea  eommitted  in  reference  to  a  Parliamentary  election,  and  sects.  45  and  46  and 
■Mti.  50  to  57  (both  inclusive)  and  sects.  59  and  60  of  the  Corrupt  and  Illegal 
Pttetiess  Prevention  Act,  1883,  shall  apply  accordingly  as  if  they  were  re-enacted  in 
tbii  Ast  with  the  necessary  modifications. 

B.  P.  Williams  {Ivor  Bowen  and  Bowen  Davies  with  him)  for 
the  defendant. — It  is  submitted  that  the  Court  has  no  discretion 
in  the  matter  and  must  give  the  costs.  By  the  Corrupt  Practices 
Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  it  is  enacted  that  if 
judgment  shall  be  given  for  the  defendant  he  shall  be  entitled  to 
recover  from  the  prosecutor  his  costs.  It  is  admitted  that  that 
only  applies  to  Parliamentary  elections,  but  by  two  subsequent 
statntes  it  will  be  seen  that  it  has  been  extended  to  municipal 
elections.  In  1888,  by  the  Corrupt  and  Illegal  Practices  Pre- 
TCDtion  Act  of  that  year  {46  &  47  Vict.  c.  51),  sect.  12  of  the 
Act  of  1854  is  incorporated  by  sect.  53,  sub-sect.  (1).  In  the 
following  year  the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884  (47  &  48  Vict.  c.  70),  was  passed,  and  by 
sect.  30,  sects.  50-57,  both  inclusive,  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  are  to  apply  according  as  if  they 
were  re-enacted  in  the  Act  of  1884  with  the  necessary  modifica- 
tions. That  this  argument  was  correct  would  appear  further  from 
^e  provisions  as  to  recognisances  contained  in  sect.  13  of  the 
Corrapt  and  Illegal  Practices  Prevention  Act,  1883. 

S,  T,  Evans  for  the  prosecution  submitted  that  the  Court  was  not 
bonnd  to  five  the  costs,  but  had  a  discretion.  By  sect.  58  of  the 
Act  of  1883,  sects.  10, 12,  and  13  of  the  Act  of  1854  are  extended 
^prosecutions  for  any  corrupt  practice  within  the  meaning  of 
tlie  Act  of  1883.  Now,  this  latter  Act  was  to  prevent  corrupt 
P'Bctices  in  Parliamentary  elections,  and  if  this  prosecution  was 
^  Mpect  of  a  Parliamentarv  election  the  contention  of  the  defen- 
ivit  wonl4  be  right ;  but  this  was  a  municipal  election^  aiid  the 
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liM.        Act  of  1884  deals  with  those  elections.    There  is  no  section  in 
FnMin^'  T       *'^®  -^^*  ^^  ^^^  which  coiTesponds  with  sect.  58  of  the  Act  of 

idoo.       municipal  elections.     Sect.  2  of  the  Act  of  1884  deals  with  all 

p  "TT        matters  against  the  defendant,  but  there  is  nothing  there  to 

OomU--      punish  an  unsuccessful  prosecutor.     When  the  statute  means  to 

Corrupt     apply  the  Act  of  1883  it  does  so  in  terms,  as,  for  instance, 

yrocttcM--    sect.  28.     The  only  reference  to  the  1854  Act  is  in  sched.  8  of 

ei^iov^    the  Act  of  1884,  and  that  is  an  express  reference.    If  in  the  Act 

Priwiie      of  1884  it  had  been  intended  to  apply  sect.  12  of  the  Act  of  1854 

pro9$cutum^  to  municipal  elections,  there  would  have  been  a  section  like 

S^^d^  sect.  53  of  the  Act  of   1883.    The  other  side  had  reUed  on 

17  #  18  Viet,  sect.  30  of  the  Act  of  1884,  but  it  is  submitted  that  the  governing 

c.  102,  M.  12 ;  words  there  are  '*  procedure  for  the  prosecution,'^  and  that  aU 

c\im'^^(1)-  ^^^^  ^  included  by  the  following  words  must  relate  to  that 

47  ^  48  Vict!  alone.     This  is  a  penal  statute,  and  should  be  construed  strictly. 

c.  70, «.  80.    [BucENiLL,  J. — ^I  supposo  soct.  2  of  the  Vexatious  Indictments 

Act,  1867,  does  not  apply.]     It  is  submitted  not,  but  that  would 

only  give  discretion.     In  Rogers  on  Blections,  vol.  3,  p.  301,  it 

says  ''  may  give  costs,''  but  nowhere  does  it  say  "  must  give." 

B.  F.  Williama,  Q.C.  in  reply. 

Feb.  14. — ^BuoxNiLL,  J. — ^The  question  I  have  to  decide  is 
whether  in  this  prosecution  of  Edmund  Law,  who  was  tried 
before  me  at  the  last  assizes  holden  at  Card^,  the  defendant, 
who  was  acquitted,  is  entitled  to  recover  from  the  prosecutor  his 
costs  sustained  by  him  by  reason  of  such  indictment.  The 
indictment  was  preferred  by  a  private  prosecutor  under  the 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884 
(47  &  48  Vict.  c.  70)  for  treating  at  a  municipal  election,  and 
after  the  case  for  the  prosecution  was  closed  I  directed  the  jury 
to  find  a  verdict  of  acquittal.  Application  was  then  made  to  me 
by  the  learned  counsel  for  the  defendant  that  I  should  make  an 
order  giving  him  his  costs,  but,  for  reasons  which  I  need  not  now 
repeat,  I  declined  to  exercise  such  a  discretion  if  it  was  open  for 
me  to  do  so,  but  I  reserved  the  question  whether  the  defendant 
was  entitled  to  his  costs  for  further  consideration,  as  there  was 
no  opportunity  at  the  time  to  consider  the  statutes  relating  to  the 
subject.  The  matter  has  now  been  argued  before  me,  and  my 
attention  has  been  drawn  to  those  Acts  of  Parliament  which 
govern  the  question.  They  are  three  in  number.  I  will  first 
refer  to  the  latest  of  them.  It  is  the  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict.  c.  70). 
By  sect.  30  it  is  enacted  that :  "  Subject  to  the  other  provisions 
of  this  Act,  the  procedure  for  the  prosecution  of  a  corrupt  or 
illegal  practice  or  any  illegal  payment,  employmentj  or  hirinff 
committed  in  reference  to  a  municipal  election,  and  tiie  removal 
of  any  incapacity  incurred  by  reason  of  a  conviction  or  report 
relating  to  any  such  ofience,  and  the  duties  of  the  Director 
of  Public  Prosecutions  in  relation  to  any  such  offenoe  (including 
the  grant  to  a  witness  of  a  certificate  of  indemnity)  shall  be  the 
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wme  as  if  such  offence  liad  been  oommitted  in  reference  to  a       Rw. 
Parliamentary  election,  and  sects.  45  and  46  and  sects.  50  to  57  g^,^^  j^^ 

(both  inclnsive)  and  sects.  59  and  60  of  the  Corrupt  and  Illegal        

Practices  Prevention  Act,  1883,  shall  apply  accordingly  as  if  they       1900. 
were  re-enacted  in  this  Act  with  the  necessary  modifications/'    »  "T7^ 
Now^  one  of  these  sections  so  applied  to  that  Act  is  the  53rd,  and      chgtg— 
that  section  is  in  the  following  terms :  ''  Sects.  10,  12,  and  13  of      Corrupt 
the  Corrapt  Practices  Prevention  Act,  1854,  and  sect.  6  of  the   ^***?*T 
Cormpt  Fi^bctices  Prevention  Act,  1863  (which  relat^e  to  prosecu-     ^iJUJS^ 
tions   for  bribery  and  other  offences  nnder  those  Acts),  shall      Private 
extend  to  any  prosecution  on  indictment  for  the  offence  of  any  ^'"3**'^^Alr" 
oorrapt  practice  within  the  meaning  of  this  Act.     .     .     /'    It  is  ^^Jj^JJ^S-- 
therefore  clear  that  sect.  12  of  the  Uorrupt  Practices  Prevention  17  ^  is  vict. 
Act,     1854,  is  to  be   read    into   the    Act    of    1884,   and    that  c.  102,  f.  12 ; 
its    provisions    extend  to    any   private   prosecution   on  indict-  /51  ,  gam- 
ment    for    the    offence    of    any    corrupt    practice  within   the  47  i  48  Tict! 
meaning    of    that,    the  1884,    Act.      The    12th    section  is  as    «.70, «.  30. 
follows  :   ^'  In  case  of  any  indictment  ot  information  by  a  private 
pioseeator  for  any  offence  against  the  provisions  of  this  Act,  if 
judgment  shall  be  given  for  the  defendant,  he  shall  be  entitled 
to  recover  from  the  prosecutor  the  costs  sustained  by  the  defen- 
dant by  reason  of  such  indictment  or  information^  such  costs  to 
be  taxed  by  the  proper  officer  of  the  Court  in  which  such  judg- 
ment shall  be  given.''     Now,  going  back  to  the  30th  section  of 
the  1884  Act,  we  see  by  reference  to  the  Acts  of  1883  and  1854 
that  sect.  12  of  the  1854  Act  applies  to  the  procedure  for  prosecu- 
tions ander  the  1884  Act,  and  all  other  proceedings  in  relation 
thereto    with  the  necessary   modifications.      It  was   urged  by 
counsel  for  the  prosecution  that  sect.  30  of  the  Act  of  1884 
applies  only  to  the  procedure  for  the  prosecution  of  a  corrupt  or 
illegal  practice,  and  not  to  a  question  of  costs,  but  that  cannot  be 
80  for  two  reasons,  the  first  of  which  is  that  the  section  provides 
that  the  incorporated  sections  of  the  Act  of  1883  apply  not  only 
to  the  procedure  for  the  prosecution  in  such  cases,  but  to  aU 
other  proceedings  in  relation  thereto,  and  the  second  reason  is 
that  sect.  12  of  the  Act  of  1854  deals  only  with  costs  and  the 
right  of  a  defendant  who  has  had  judgment  given  in  his  favour 
to  recover  them  from  the  private  prosecutor.     That  section  deals 
with  nothing  else.     It  is  therefore  clear  to  me  that  the  defendant 
in  this  prosecution  is  entitled  to  recover  from  the  private  pro- 
secutor the  costs  sustained  by  him  by  reason  of  the  indictment 
which  was  preferred  against  him,  such  costs  to  be  taxed  by  the 
proper  officer  of  the  Uourt  in  which  the  judgment  of  acquittal 
was  given. 

Judgment  for  the  defendant. 
SoUcitor  for  the  prosecution,  T.  J,  Hughes. 
Sohdtors  for  the  defendant,  Biddell,  Vaizey,  and  Co.,  for  Viner 
Leeder,  and  Morris,  Swansea. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  Jan.  30,  1900. 

(Before  Channbll  and  Bucknill,  JJ.) 

Llandudno  XJbban  District  Council  (apps.)  v.  Huohss  (resp.)  (a) 

Hawkers — lAcence — Exemption — Licensed  hawker  selling  articles 

for  which  no  licence  is   required — Whether  such  person  is  a 

''  licensed  hawker"— Hawkers  Act,  1888  (51  <$•  52  Vict.  c.  33), 

s,  3,  sub'S.  3 — Markets  and  Fairs  Clauses  Act,  1847   (10  ^11 

Vict,  c.  14),  s.  13. 

Sect,  13  of  the  Markets  and  Fairs  Clauses  Act,  1847,  provides 
that  after  a  market^pUice  is  open  for  public  use  ''  every  person, 
other  than  a  licensed  hawker,  who  sells  or  exposes  for  sale  in 
any  place  within  the  prescribed  limits,  except  in  his  ovm  dwelU 
ing-place  or  shop,  any  articles  in  respect  of  which  tolls  are 
authorised  to  be  taken  in  the  market  shall  be  liable  to  a  penalty. 

Held,  that  a  person  who  has  in  fact  taken  out  a  hawker's  licence 
is  a  ^^  licensed  hawker "  within  the  meaning  of  the  exemption  in 
the  section,  although  he  is  selling  or  exposing  for  sale  articles 
for  which  a  hawker's  licence  is  not  necessary ;  and  if  such 
person  sell  within  the  prescribed  limits  articles  in  respect  of 
which  tolls  are  authorised  to  be  taken  he  is  not  liable  to  the 
penalty  imposed  by  the  section. 

CASE  stated  by  jastices  of  the  peace  sitting  at  Llandudno,  in 
the  county  of  Carnarvon. 

An  information  was  preferred  by  the  appellants  against  the 
respondent,  under  sect.  13  of  the  Markets  and  Fairs  Clauses  Act, 
1847,  that  the  respondent  did  at  Llandudno,  within  the  limits  of 
the  district  of  the  Llandudno  Urban  District  Council,  and  after  a 
market-place  was  there  opened  for  public  use,  unlawfully  expose 
for  sale  in  a  street  within  the  aforesaid  limits,  and  not  in  His  own 
dwelling-place  or  shop,  certain  articles,  namely,  potatoes,  in 
respect  of  which  tolls  were  and  are  authorised  to  be  taken  in  the 
market. 

The  justices  dismissed  the  information. 

The  following  facts  were  admitted  or  proved  : — 

That  the  appellants  were  the  local  urban  district  council,  and 
that  a  market  had  been  duly  established  and  opened  by  them 
within  their  district. 

That  potatoes  are  articles  in  respect  of  which  toll  was  autho- 
rised to  be  taken  by  the  appellants  in  their  market,  and  that  the 

(a)  Reported  by  W,  W.  Orb,  Et<|.,  BaiTister««t-Xjftw. 
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respondent  did  within  the  limits  of  the  appellants'  diBtrict  and   Llandudno 
widiin  the  limits  of  the  market  expose  potatoes  for  sale  as  idleged     ^^^^^ 
by  the  appellants.  Council 

It  was  also  proved  that  the  respondent  had  taken  out  a         v. 
hawker's   licence^  and  had  paid  tolls  on  the  potatoes  at  the     Huobes. 
market-place  before  he  proceeded  to  expose  them  for  sale  else-        hoq. 
where.  ' 

That  the  respondent  was  a  person  who  followed  the  trade  of    ^awk§r^ 
selling  and  hawking  potatoes,  vegetables,  and  fmits  within  the  ^Mmptiaii— 
district,  and  had  for  many  years  followed  that  trade  without     Licermd 
holding  a  hawker's  licence,  but  in  consequence  of  a  notice  pub-     hawker^ 
Ushed  by  the  Llandudno  Urban  District  Council  on  the  14th  day  5^j{^*^^ 
of  July,   1899,  and  before  the  alleged  offence,  he  took  out  a       i%emc9 
hawker  s  licence  T^outTtd^— 

By  sect.  3  (3)  of  the  Hawkers  Act,  1888  (61  &  52  Vict.  c.  83),  ^^f^^l^^]' 
it  is  not  necessary  for  a  hawker's  licence  to  be  taken  out  by  a  51  ^52 Vict, 
person  selling  fisn,  fruit,  victuals,  or  coal.  c  33,  s.  3  (8). 

On  the  part  of  the  appellants  it  was  contended  that  a  hawker's 
licence  is  not  necessary  for  the  sale  of  potatoes  or  any  victuals, 
lliat  although  respondent  was  a  licensed  hawker  he  was  only 
entitled  to  the  exemption  provided  by  the  Markets  and  Fairs 
Clauses  Act,  sect.  13,  whilst  he  was  acting  as  a  hawker,  and  that 
he  was  not  acting  as  a  hawker  at  the  time  of  the  sale,  inasmuch  as 
the  articles  (potatoes)  which  he  was  offering  for  sale  were  articles 
which  could  be  hawked  without  taking  out  a  hawker's  licence, 
and  that  payment  of  the  tolls  did  not  give  him  the  required 
exemption. 

On  the  part  of  the  respondent  it  was  contended  that  the  fact  ^^ 

of  his  having  obtained  a  hawker's  licence  brought  him  within  the 
exemption  contained  in  the  13th  section. 

That  the  provision  in  the  13th  section  was  general  and  the 
respondent  was  none  the  less  a  licensed  hawker,  although  he  was 
exposing  for  sale  or  selling  articles  for  which  no  licence  is 
required,  and  that  the  case  of  Woolwich  Local  Board  v.  Gardiner 
(73  L.  T.  Rep.  218 ;  (1895)  2  Q.  B.  497)  supported  this  con- 
tention. 

The  justices,  being  of  opinion  that  the  respondent  was 
within  the  exemption  contained  in  the  section,  dismissed  the 
information. 

The  question  now  was  whether  the  justices  were  correct  in 
point  of  law  in  their  determination. 

Sect.  13  of  the  Markets  and  Fairs  Clauses  Act,  1847  (10  &  11 
Vict.  c.  14),  provides  : 

Aft«r  the  market-place  is  open  for  public  use  every  penoo,  other  than  a  lioeneed 
hawker,  who  ahaU  eell  or  expose  for  sale  in  any  place  within  the  prescribed  limits, 
ixoept  in  hie  own  dwelling-place  or  shop^  any  articles  in  respect  of  which  tolls  are  by 
the  special  Act  authorised  to  be  taken  in  the  market,  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  forty  shillings. 

E,  JET.  Lloyd  for  the  appellants. — The  question  is  whether  the 
respondent  comes  within  the  exemption   in  sect.   13   of   the 
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Llivdhdvo   Markets  and  Fairs  Clauses  Act^   1847^  as  being  a  ''licensed 

^mrar     ^^^J^^^**'    -^  hawker  is  defined  in  sect.  2  of  the  Hawkers  Act, 

GouifoiL      1888^  and  under  sect.  8  a  hawker's  licence  is  not  necessary  for 

V.  " any  person  selling  fish^  fruity  victuals^  or  coal"    The  respon- 

HuQBM.     ^Qj^^  carried  on  the  business  of  selling  and  hawking  potatoes,  for 

1900.       which  a  hawker's  licence  is  not  required ;  but  he  had  taken  oat 

a  hawker's  licence,  and  the  question  is  whether  a  person  who 

Hwwhei^^    carries  on  the  business  of  an  itinerant  vendor  of  articles    for 
Sx&mpiionr-'  '^hich  no  hawker's  licence  is   required  can,  by  taking   out  a 
Lic^nted     hawker's  licence,  still  carry  on  his  old  business  as  coming  within 
Jau>fc«r--     the  exemption  in  favour  of  a  licensed  hawker.     To  come  within 
fdr  whUhM  *'^®  words  "  other  than  a  licensed  hawker/'  he  must  be  not  only 
UcencB       a  licensed  hawker,  but  he  must  be  acting  as  a  licensed  hawker 
fqydred—    iu  the  sale  of  goods  for  which  a  hawker's  licence  is  required. 
^e.  I4,]^^i  '^^^  ^^®  o*  Woohoich  Local  Board  v.  Gardiner  (73  L.  T.   Rep. 
51  ^52F«ei.  218;  (1895)  2  Q.  B.  497)  is  absolutely  in  point  to  show  that. 
c.  33,  •.8(8).  That  case  arose  under  the  Pedlars  Act,  18/1,  which  provided 
that  a  pedlar  who  takes  out  a  pedlar's  certificate  should  be  in 
the  position  of  a  licensed  hawker  for  the  purposes  of  the  Markets 
and  Fairs  Clauses  Act,  1847,  and   the   Court  there  held  that 
a  person  holding  a  pedlar's  certificate  was  only  entitled  to   the 
exemption  in  sect.  13  of  the  Act  of  1847  in  favour  of  a  Ucensed 
hawker  while  he  was  acting  as  a  pedlar  within  the  meaning  of 
the  definition — ^that  is,  only  while  he  carried  on  his  business  on 
foot.     By  the  same  reasoning  a  person  who  is  a  licensed  hawker 
is  only  entitled  to  the   benefit  of  the  exemption  when  he   is 
acting  as  a  licensed  hawker  in  the  sale  of  articles  for  which  a 
hawker's  licence  is  required.     To  come  within  the  exemption^ 
it  is  not  suflicient  for  a  man  to  say,  ''  I  am  a  licensed  hawker." 
He  must  be  not  only  a  licensed  hawker  in  fact,  but  he  must  at 
the  time  be  acting  as  a  licensed  hawker.    Here  the  respondent 
produces  a  hawker's  licence,  which  no  doubt  he  took  out  to  ^t 
rid  of  the  difficulty,   and  says  that  is  sufficient.      It  is  not 
sufficient,  as  he  was  not  acting  as  a  hawker,  and  the  case  shows 
that,  as  it  finds  that  his  trade  was  that  of  selling  potatoes, 
vegetables,  and  fruits.    Just  as  in  the  case  mentioned  it  was 
held  that  as  the  person  was  not  acting  as  a  pedlar  at  all,  there- 
fore he  could  not  be  a  licensed  pedlar,  so  here,  as  the  respondent 
was  not  acting  as  a  hawker  at  all,  he  could  not  be  a  licensed 
hawker,  and  it  is  only   a  licensed  hawker   who  is   protected. 
Howard  v.  LvjpUm  (L.  Bep.  10  Q.  B.  598)  was  a  decision  the 
other  way,  but  it  was  not  followed  in  the  later  case  of  Woolwich 
Local  Boa/rd  v.  Gh/rdiner  (vbi  9up.),  and  the  case  of  Openshaw  v. 
Oaheley  (60  L.  T.  Bep.  929)  is  not  in  point. 

A.  E.  Oriffith  for  Uie  respondent. — The  justices  were  right  in 
their  decision.  The  words  in  sect.  IS,  "  other  than  a  licensed 
hawker,"  are  perfectly  general,  and  were  intended  to  be  so.  A 
hawker's  Ucence  is  a  permanent  licence  granted  to  a  man  who 
has  to  get  a  certificate  that  he  is  a  person  of  good  character. 
The  case  of  Woolwieh  Local  Boa/rd  y.  Oardiner  (ubi  sup.)  is 
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dislaiiotly  in  the  respondent's  favour.      There  the  person  was    Llakdudvo 
going  abont  with  a  horse  and  cart,  and  was  not  acting  as  a      ^^^^ 
pedlar  at  all  within  the  definition  in  sect.  3  of  the  Pedlars  Act      oounou. 
as  a  person  going  about  on  foot.     He  was  acting  in  breach  of  v. 

the  terms  of  his  licence,  and  could  not  therefore  claim  to  be  a     Huoui. 
licensed  pedlar  at  all.  The  case  of  Openahaw  v.  Oakeley  {ribi  sup,)        xgoo. 

is  also  distinguishable,  as  there  the  person  summoned  had  no        

licence,  either  local  or  general,  and  a  person  having  no  licence  at    ?y**f^ 
all  oould  not  be  regetKled  as  a  licensed  hawker.     The  justices  jpMm])t<(m— 
were  therefore  right  in  dismissing  the  information.  Lie^tued 

Lloyd  in  reply.  aJlT*/^*^  l. 

Chakhell,  J. — I  think  this  appeal  should  be  dismissed,  and  ^^jy^h^ 
on  this  ground.    The  13th  section  of  the  Markets  and  Fairs       iic§ne€ 
Clausee  Act,  1847,  under  which  these  proceedings  were  taken,    requiredr^ 
Bays  that  '*  every  person  other  than  a  licensed  hawker "  who  ^^  J^^ J  ^^/ 
shall  sell  or  expose  for  sale,  &c.,  shall  be  liable  to  a  peoalty.  51  ^  52  Vict. 
Now,  the  respondent  in  this  case  is  a  licensed  hawker,  and  c.  38, «.  8  (8). 
therefore  prima  facie  comes  within  those  words.     Unless,  there- 
fore, there  is  some  good  reason  to  the  contrary,  I  should  hold 
that  the  respondent  comes  within   the   words  of  that  section. 
What  is  good  reason  to  the  contrary  ?     The  case  of  Woolwieh 
Local  Board  v.  Gfardiner  (ubi  sitp.)  was  cited  as  showing  that 
there  was  ^ood  reason  to  the  contrary.     That  case  was  a  case  of 
a  pedlar  ^o  had  a  pedlar's  certificate,  which  placed  him  in  the 
position  of  a  licensed  hawker,  but  who   on   the   occasion  in 
question  was  acting  in  breach  of  his  pedlar's  licence  by  g^ing 
about  with  a  horse  and  cart  instead  of  on  foot,  and  it  was  held 
that  he  did  not  come  within  the  exemption  as  a  licensed  hawker. 
That  was  a  very  intelligible  view,  as  there  the  pedlar  was  acting 
in  breach  of  his  licence.      Here,  however,  the  respondent  was 
not  doing  anything  in  breach  of  his  licence,  but  was  only  doing 
that  which  he  could  have  done  without  any  licence  at  all.     The 
respondent  was  a  licensed  hawker,  and  was  therefore  within  the 
exemption  in  sect.  13  as  a  licensed  hawker,  and  being  within  the 
exemption,  he  was  outside  the  other  provisions  of  the  section ; 
and  I  think  the  justices  were  right  in  so  holding. 
BucENiLL,  J. — I  agree. 

Appeal  allowed* 
Solicitors  for  the  appellants,  Belfrage  and  Co.,  for  Ohamberlain 
and  Johnaon,  Llandudno. 

Solicitors  for  the  respondent,  Kennedy,  Hughes,  and  Ponsonby, 
for  If.  J.  Corbett,  Llandudno. 
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QUEEN'S  BENCH  DIVISION. 

Feb.  I  and  2, 1900. 

(Before  Chanhbll  and  Bucenill,  JJ.) 

LoasDON  (app.)  v.  Tbottbb  (reap.),  (a) 

Common  lodgiTig-hotLse — Penalty  for  keeping — Charitable  institu- 
tion— Home  for  the  poor  of  better  close — Paym^entfor  admission 


to^Separate  sleeping  cviicles — Non-registration  —  Common 
Lodging  Houses  Act,  1851  (14  Sf  15  Vict.  c.  28) — Comm/m 
Lodging  Houses  Act,  1858  (16  ^  17  Vict.  c.41),  s.  8. 

The  respondent,  a^  one  of  several  trustees,  erected  and  kept  a  home 
or  lodging-hovse  (called  the  Victoria  Home)  for  persons  of  the 
poorer  class.  The  home  contained  a  common  dining-haU,  a 
common  sitting-room,  and  on  each  of  the  four  floors  thirty-tuo 
cubicles  in  large  dormitories.  Each  cubicle  contained  only  one 
bed  and  tMU  occupied  by  only  one  man,  the  walls  of  the  cubicles 
being  about  6^t.  high.  Ea^h  lodger  paid  6(2.  or  8c2.  a 
night,  which  was  slightly  in  excess  of  the  average  price  of  a 
common  lodging-house  ;  and  on  such  paym^ent  the  lodger  was 
entitled  to  the  use  of  the  common  rooms  as  well  as  his  cubicle. 
The  lodgers  generally  brought  in  their  food  ready  cooked.  Only 
men  were  admitted,  and  men  who  were  drunk  or  disorderly  or 
who  were  suspected  of  being  criminals  were  not  admitted  ;  but 
otherwise  all  comers  were  admitted  upon  payment.  The  lodgers 
we^'e  substantially  of  the  class  who  usually  inhabit  common 
lodging-houses.  The  home  was  ca/rried  on  not  for  profit  or  gain 
to  the  trustees,  but  solely  for  religious  and  charitable  purposes, 
and  although  the  carrying  on  ojf  the  institution  resulted  in  a 
profit,  such  profit  was  applied  for  the  general  objects  of  the 
institution. 

Held,  that  as  the  living  rooms  of  the  home  were  all  occupied  in 
common,  and  as  the  sleeping  rooms  were  only  partially  separated 
by  m£ans  of  the  cubicles,  which  would  not  be  effective  for  the 
prevention  of  the  spread  of  infection,  and  as  the  home  was  open 
to  and  frequented  by  a  class  of  persons  from  whom,  when  aitsoci- 
ating  together,  insanitary  conditions  were  likely  to  arise,  the 
home  was  a  '^  common  lodging-house  '*  within  the  meaning  of  the 
Common  Lodging  Houses  Acts,  1851  and  1853,  and  was  required 
to  be  registered  under  sect.  3  of  the  latter  Act. 

London  V.  Booth  (81  L.  T.  Rep.  602;  (1900)  1  Q.  B.  401)  con- 
sidered and  followed. 

CASE  stated  by  the  metropolitan  police  magistrate  sitting  at 
Worship-street  Police-court. 

(a)  Reported  b7  W.  W.  Osi,  Eiq.,  B«nietir««t*ljftw, 
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An  information  was  laid  by  the  appellant  (Mr.  Logsdon)  on  L«mdon 

behalf  of  the  London  County  Coancil  against  the  respondent  xbotcir. 

(Mr.  Trotter)  for  that  he  on  the  13th  to  the  16th  days  of  Jone^        

1899,  contrary  to  the  provisions  of  sect.  3  of  the  Common  Lodging       1900. 

Hoases  Act  1853,  did  keep  a  house  known  as  the  Victoria  Home,  ^ 

177,  Whitechapel-road,    Whitechapel,  as    a  common  lodging-  i^d^i^. 
honse,  and  did  receive  lodgers  therein,  which  house  had  not  been  h<mM^B9gi9' 

inspected  and  approved  in  that  behalf  by  the  local  authority,  and  traUonr--- 
had  not  been  registered  as  provided  by  the  Common  Lodgfing     smantie 

Uoases  Act,  1851.  aUtping 

The  case  was  heard  by  the  magistrate  on  the  1 7  th  day  of  July,  ac«>m«io<la- 
1898,  when  he  dismissed  the  information  with  costs.  CvbMea-^ 

The  following  facts  were  proved  or  admitted  :  CKarUable 

The  honse  known  as  the  Victoria  Home,  177,  Whitechapel-road  imHtiUiim-— 
(herein  referred  to  as  the  *'  new  block  '*),   is   vested   in  seven  /^g /?6^i7 
trustees,  of  whom  the  respondent  is  one.     The  Victoria  Home  Fiei.e.  41, «.  3. 
and  two  other  homes  are  managed  for  the  trustees  under  their 
general  regulations  by  a  manager. 

The  Victoria  Home  is,  with  other  property,  vested  in  the 
trastees  under  and  subject  to  the  trusts  contained  in  a  deed  poll 
made  in  October  1890. 

In  the  year  1890  the  committee  (which  was  then  maintaining 
and  carrying  on,  under  the  provisions  of  the  trust  deed,  a  home 
Id  the  Commercial-road  for  persons  of  the  working  classes,  in 
addition  to  an  emigrant  home)  determined  to  extend  their  work 
among  the  poorer  classes,  and  for  that  purpose  purchased  a 
certain  site  and  caused  to  be  built  upon  the  back  portion  of  that 
site  a  building  herein  referred  to  as  *^  the  old  block,''  which  they 
equipped  and  carried  on  as  a  home  and  lodffiog-house  for  persons 
of  the  poorer  classes.  The  old  block,  which  includes  a  mission 
hall,  was  built  before  1891,  and  in  January,  1891,  was  registered 
under  the  Common  Lodging  Houses  Acts,  1851  and  1853,  as  a 
common  lodgfing  house  for  the  reception  of  500  lodgers,  and  has 
continned  to  be  so  registered.  The  respondent,  however,  did  not 
admit  that  such  registration  could  have  been  enforced  by  the 
local  anthority. 

In  1897  the  trustees,  in  further  extension  of  their  work 
amongst  the  poorer  classes,  caused  a  new  building,  herein 
referred  to  as  ''the  new  block,''  to  be  erected  on  the  front 

Krtion  of  the  above  site  so  as  to  abut  on  the  Whitechapel-road. 
le  new  block  contained  accommodation  for  128  lodgers,  that  is 
to  say,  it  contained  128  single-bedded  cubicles  or  bedrooms  and 
certain  common  rooms.  The  new  block  was  not  registered  as  a 
common  lodging-house  under  the  Acts,  and  the  failure  to  register 
the  new  block  was  the  offence  alleged  by  the  information. 

There  is  a  common  entrance  from  the  street  giving  access  to 
both  the  new  and  old  blocks,  and  a  second  entrance  from  the 
street  giving  access  to  the  new  block  only,  which  second  entrance 
is  not  at  present  in  use.  There  is  also  internal  communication 
between  the  new  and  the  old  blocks  on  the  ground  floor  and  the 
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Lmoon  first  and  second  floors.     Sach  internal  commnnioation  and  the 

TBmxB.  *^^  entrances  were  provided  by  the  trustees  for  the  purpose  of 

.  complying  with  the  reanirements  of  the  London  County  Council 

1900.  under  the  London  Building  Act^  1894. 

The  new  block  contains  m  the  basement  a  common  dining-hall 

l^S^i^  which  is  fitted  for  use  as  a  kitchen,  but  is  not  in  fact  so  used  ;  on 

houte—Begit'  the  ground  fioor  a  common  sitting-room  or  recreation  room  for 

tration—  reading,  smoking^  &c. ;   and  on  each  of  the  first,  second,  third,  and 

8n!a!raU  fo'irth  floors,  thirty-two  cubicles  in  large  dormitories,  and  when 

tUeping  each   cubicle  was  occupied  a  certain  air  space  is  provided.    Each 

aceommoda-  cubicle  contains  only  one  bed,  and  is  exclusively  occupied  by  one 

Q^^l^f^  man,  and  is  about  G^ft.  long  and  44ft.  wide,  and  the  walls  of  the 

Ohantahle  cubicles  (which   are  made  of  tiles  and  painted)  are  about  ft^ft. 

vnMtituHon —  high. 

/  2/- ^16^17      Bach  lodger  pays  6d.  or  8d,  a  night,  according  to  the  position 

Fiet.  e.  41, «.  8.  of  the  cubicle  which  he  occupies,  and  each  lodger  on  making  such 

payment   is  entitled  to   the   use   of  the  common  rooms  in  the 

basement  and  on  the  ground  floor,  in  addition  to  the   use  of  a 

cubicle. 

In  the  common  kitchen  in  the  old  block  a  kitchen  fire  is 
provided,  with  cooking  utensils,  teapots,  cups,  &c.,  which  serve 
mainly  for  the  use  of  the  lodgers  in  the  old  block ;  but  lodgers 
in  the  new  block  can  and  do  go  into  this  kitchen  for  the  purpose 
of  cooking  their  food  there,  and  take  it  (when  cooked)  into  the 
basement  of  the  new  block  and  eat  it  there,  although  such  use  of 
the  kitchen  by  the  lodgers  in  the  new  block  is  not  recognised  by 
the  trustees. 

Those  who  carry  on  the  home  make  it  a  special  object  and 
practice  to  pay  regard  to  the  spiritual  needs  of  the  inmates  by 
lectures  and  classes,  and  efforts  are  made  to  help  deserving 
inmates  to  find  situations  and  to  assist  them  during  illness. 

A  certain  number  of  the  lodgers  are  of  a  better  class  than  the 
'^  dosser '^  or  inhabitant  of  a  common  lodging-house,  but  sub- 
stantially the  lodgers  are  of  the  ''  dosser '^  description. 

It  was  not  alleged  that  the  home  was  overcrowded. 

The  lodgers  in  the  new  block  either  bring  in  their  own  food 
ready  cooked  or  they  purchase  their  food  at  a  bar  provided  for 
the  purpose,  which  is  a  few  feet  within  the  old  block,  or  they 
bring  it  in  uncooked  and  cook  it  in  the  common  kitchen  in  the 
old  block ;  and  the  lodgers,  whether  they  eat  their  food  on  the 
premises  or  not,  generally  use  one  or  more  of  the  common 
rooms. 

The  price  charged  for  a  night's  lodging  in  a  common  lodging- 
house  carried  on  as  a  commercial  undertaking  for  the  sake  of 
making  a  profit  varies  in  different  houses,  and  it  is  generally  4d, 
or  6d.,  ana  in  some  cases  as  much  as  8d,  or  Is,  is  charged,  and  in 
a  few  cases  as  little  as  3d.  is  charged. 

Only  men  are  admitted  as  lodgers.  Men  who  are  drunk  and 
disorderly,  or  who  are  suspected  of  being  criminals  or  who  are 
verminous  are  not  admitted. 
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Save  as  aforesaid^  all  comers  (being  men)  are  admitted  upon  Logidon 

payment  to  the  new  block.  Tbotme 

It  was  proved  that  the  new  block  was  carried  on  by  the  trustees  

at  a  profit  (no  allowance^  however^  being  made  for  interest  on  1900. 
capital)^  and  that  this  profit  was  applied  in  the  first  place  in 

paying  interest  on  money  borrowed  on  mortgage  of  the  home  for  lodging- 

the  purpose  of  defraying  a  portion  of  the  cost  of  erecting  the  house-^Begis- 

buildings^  and,  in  the  next  place^  in  paying   off   part   of   the  tntion— 

principal  so  borrowed.  8^^ 

The  whole  of  the  profits  were  thas  devoted  to   the   objects  sleeping 

specified  in  the  deed,  and  not  for  the  personal  benefit  of  the  accommoda- 

trnstees.  .      ,.  Cubicles— 

A  considerable  part — Damely,  4000^. — of  the  sum  required  for     Charitable 
the  new  block  and  for  its  site  was  subscribed  by  friends  of  the  institution-— 
institution  as  a  gift,  and  not  as  a  loan.     The   remainder  was  ^t/'^is^i? 
borrowed  at  interest  and  was  in  process  of  being  paid  off  out  of  Viet.'e,4i  t.B, 
the  profits. 

It  was  contended  on  behalf  of  the  respondent :  (1)  That  the 
respondent  did  not  keep  a  common  lodging-house  within  the 
meaning  of  the  Common  Lodging  Houses  Acts ;  (2)  that  the 
new  block  was  not  a  common  lodging-house  within  the  meaning 
of  the  Acts ;  that  the  case  of  Booth  v.  Ferrett  (63  L.  T.  Rep.  346 ; 
25  Q.  B.  Div.  87)  was  a  binding  decision  in  the  respondent's 
&voar. 

It  was  contended  on  behalf  of  the  appellant  that  the  case  of 
Booth  V.  Ferrett  (tfhi  sup.)  was  distinguishable,  inasmuch  as  in 
that  case  no  profit  was  in  fact  made,  and  some  of  the  lodgers 
were  admitted  without  payment  or  upon  payment  of  reduced  sums 
according  to  their  means,  but  that  in  the  present  case  the  trustees 
in  fact  made  a  profit  by  keeping  the  premises  as  a  common 
lodging-house,  and  admitted  no  lodgers  without  payment  or  on 
payment  of  reduced  sums  according  to  their  means.  That  the 
destination  of  the  profit  when  made  was  immaterial ;  and  that, 
assoming  the  profit  was  entirely  devoted  to  charitable  purposes, 
the  case  still  came  within  the  Acts. 

It  was  also  contended  that  the  case  of  Booth  v.  Ferrett  {uhi  sup.) 
was  wrongly  decided. 

The  magistrate  found  as  a  fact  that,  although  the  carrying  on  of 
the  Victoria  Home  new  block  did  result  in  a  profit,  it  was  not  in  any 
sense  carried  on  for  the  sake  or  purpose  of  making  such  profit, 
bat  was  carried  on  solely  for  the  purpose  of  assisting  the  poorer 
classes  of  the  population.  Upon  the  facts  stated  he  held  that 
the  case  of  Booth  v.  Ferrett  [ubi  sup.)  was  not  distinguishable, 
and  that  he  was  bound  by  it,  and  he  dismissed  the  summons 
accordingly. 

The  question  for  the  opinion  of  the  Court  was  whether  upon  the 
above  facts  the  magistrate  was  correct  in  law  in  dismissing  the 
in&>rmation. 

Jel^,  Q.C.  {Byde  with  him)  for  the  appellant. — The  Acts 
relatmg  to  the  matter  are  the  Common  Lodging  Houses  Act^ 
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LoMDoir     1851  (14  &  15  Yiot.  c.  28)^  and  the  Common  Lodging  Honses 

Tbotti*     ^®*'  ^^^^  (^^  *  ^'^  ^^^^'  °*  ^^^'  *°^  ®®°^*  ^  ^^  ^^^  ^^^^^'^  -^^^ 
*     proTides  that  '^  a  person  shall  not  keep  a  common  lodg^ng-hoose 

1900.        .     .     .     antil  the  house  has   been  inspected  and  approved  for 

that  purpose  by  some  officer  appointed  m  that  behalf  by  the  local 

lodgiiig-     authority,  and   has  been   registered/'     These  Acts   have  been 

hous^'-Begii'Tefeskled,   except   so  far  as  relates  to   the   metropolitan    police 

iroWon-.     district,  by  the  Public  Health  Act,  1875,  s.  843,  but  the  present 

Q^l^^fij^     case  is  within  the  metropolitan  district,  and  the  authority  is  now 

aU&ping      vested  in  the  London  County  Council.     The  learned  magistrate 

neeommoda-   in  this  case  found  as  a  fact  that  although  the  carrying  on  of  this 

Q^^^l^^    institution  did  result  in  a  profit,  it  was  not  carried  on  in  any 

Charitable    sense  for  the  purpose  of  making  such  profit^  but  was  carried  on 

wMtitutumr—  solely  for  the  purpose  of  assisting  the  poorer  classes.     He  there- 

^\i  ^fa^/7  ^^^  ^^^^  ^^^^  ^^®  ^^^^®  came  within^  and  was  not  distinguishable 

Ficrc.4i.V3.  from.  Booth  v.  Ferrett  (63  L.  T.  Rep.  346;  25  Q.  B.  Div.  87),  in 

which  it  was  held  that  a  house  of  a  similar  character,  being 

carried  on  as  a  charitable  institution  and  not  for  purposes  of 

Sain,  was  not  a  common  lodging-house ;  and  the  test  there  laid 
own  seems  to  have  been  whether  the  house  was  kept  for  the 
purpose  of  profit  or  gain.  The  whole  subject  has  been  recently 
considered  in  the  case  of  Logsdon  v.  Booth  (81  L.  T.  Rep.  602  ; 
(1900)  1  Q.  B.  401)j  where  the  considered  judgment  of  the  Court 
(Lord  Russell,  C.J.,  Bigham  and  Darling,  JJ.)  was  read  by  Lord 
Russell,  C.J.,  and  in  this  judgment  the  case  of  Booth  v.  Ferrett 
{ubi  sup.)  is  expressly  overruled,  but  this  decision  is  subsequent 
to  the  decision  of  the  magistrate  in  this  case,  who  considered 
himself  bound  by  Booth  v.  Ferrett  {ubi  sup.),  which  had  not  then 
been  overruled.  The  object  of  these  Acts  is  simply,  as  Lord 
Russellj  C.J.  pointed  out,  to  provide  measures  of  sanitary  protec- 
tion, and  therefore  it  is  immaterial  whether  the  institution  is 
carried  on  for  the  purpose  of  profit  or  not.  Lord  Russell,  C.J. 
there  says  :  ''  The  question  is  not  with  what  object,  or  prompted 
by  what  motive,  the  house  is  carried  on,  but  whether  the  house 
is  such,  or  is  so  carried  on  as  a  lodgiufi^-house  as  to  be  within  the 
provisions  of  the  Act^  as  it  is  clearly  within  the  mischief  aimed  at 
by  the  Act.^'  Again  he  says  :  "  It  follows  that  we  think  that 
Booth  V.  Ferrett  {ubi  sup.)  was  wrongly  decided.  That  disposes 
of  the  question  as  to  the  carrying  on  of  this  house  for  charitable 
purposes  and  not  for  profit,  which  was  the  point  on  which  the 
magistrate  decided  the  case.  The  present  case  clearly  comes 
within,  and  is  governed  by,  Logsdon  v.  Booth  {vhi  sup.),  which 
shows  that  this  is  a  common  lodging-house.  [He  was  stopped.] 
Daldy  for  the  respondent. — The  ^'  home  '^  in  this  case  is  of  a 
much  higher  class  than  the  shelter  of  the  Salvation  Army,  which 
was  dealt  with  in  Logsdon  v.  Booth  {ubi  sup,).  The  class  of 
people  who  resorted  to  it  were  different,  and  were  altogether 
of  a  better  class  than  the  people  who  frequented  the  shelter ; 
and  the  trustees  who  managed  the  institution  sought  to  assist 
and  benefit  a  higher  stratum  of  society.     In  the  case  of  the 
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shelter  the  persons  admitted  were  charged  only  4d.  a  night,  in 
some  cases  less  and  in  some  cases  nothing  at  all ;  whereas  in  the 
present  case  the  charges  are  6d.  and  8d.  a  nighty  which  is  some- 
what above  the  ordinary  price  paid  for  admission  to  a  common 
lodging-house.  Therefore,  this  case  is  distinguishable  from 
Logsdofi  V.  Booth  (ubi  sup,)  in  that  respect,  and  it  by  no  means 
follows  that  because  the  shelter  in  that  case  was  held  to  be  a 
common  lodging-house  the  '^home'^  in  this  case  is  one  also. 
One  of  the  great  evils  of  these  houses  is  that  men  bring  in 
a  quantity  of  uncooked  and  unsound  food ;  in  the  present  case 
it  is  found  that  there  is  no  uncooked  food  brought  into  the  new 
block  or  cooked  there.  The  men  do  not  sleep  in  common ;  they 
only  use  in  common  the  sitting  room  and  the  other  day  rooms. 
They  sleep  in  separate  cubicles,  and  the  case  shows  what  these 
cubicles  are^  and  that  they  are  really  separated  from  each  other ; 
30  that  the  men  who  go  there  do  not  sleep  together  in  one 
common  sleeping-room,  and  that  is  most  important  for  the 
present  purpose.  A  common  lodging-house  means  a  house 
where  people  share  together  tlie  benefits  of  the  house,  and  lodge 
in  common — ^that  is,  where  they  sleep  in  common,  and  not  merely 
where  they  live  in  common  during  the  day — and  the  general 
object  of  these  Acts  was  directed  against  places  where  persons 
of  this  class  sleep  together  in  lai^e  common  rooms.  At  the  time 
the  Act  of  1851  was  passed  a  large  number  of  people  were 
crowded  together  in  common  lodgings.  Those  were  persons 
who  could  not  afford  to  pay  the  ordinary  price  for  lodgings  and 
who  were  constantly  driven  into  the  common  lodging-house;  and 
the  object  of  the  Acts  was  solely  for  that  poor  class  and  to  assist 
them.  That  was  the  general  scope  of  the  Acts ;  and  the 
qaestion  is^  whether  the  language  of  the  Act  is  wide  enough  to 
ioclnde  this  case.  There  is  no  definition  in  the  Act  of  what 
:i  "  common  lodging-house  ''  is ;  but  there  was  a  definition  given 
by  the  then  law  officers,  which  was  adopted  in  the  judgment  in 
Logsdon  v.  Booth  {ubi  stip,).  The  law  officers  (Sir  Alexander 
Cockburn  and  Sir  W.  Page  Wood)  in  1853  advised  the  General 
Board  of  Health  thus  :  ''  It  may  be  difficult  to  give  a  precise 
definition  of  the  term  '  common  lodging-house ' ;  but,  looking  to 
the  preamble  and  general  provisions  of  the  Act  (14  &  15  Vict. 
c.  28),  it  appears  to  us  to  have  reference  to  that  class  of 
lodging-house  in  which  persons  of  the  poorer  class  are  received 
for  short  periods,  and,  though  strangers  to  one  another,  are 
:Jlowed  to  inhabit  one  common  room,  &c/' :  (Lumley^s  Public 
Health,  5th  edit.,  p.  99;  Glen's  Public  Health,  12th  edit., 
p.  163).  The  Court  in  Logsdon  v.  Booth  {ubi  sup,)  seems  to  have 
adopted  that  view,  and  I  am  entitled  to  rely  on  that  definition 
as  showing  that  the  persons  must  be  persons  who  are  allowed  to 
''inhabit  *' — that  is,  to  sleep  in — one  common  room.  To  inhabit 
a  place  means  to  sleep  in  a  place,  and  not  merely  to  frequent  the 
plilce  during  the  day.  In  Langdon  v.  Broadbent  (37  L.  T.  Bep. 
4lii;  42  J.   P.  56),  where  a  house  was  held  to  be  a  common 


LOOBDON 
I'. 

Trottkr 

IJKM). 

Common 
lodging- 
house — Regis- 
tration— 
Home  — 
Separate 
sleeping 
accommoda' 

tio7i — 

Ciihicles  - 

Charitable 

institution — 

14  4r  15  Vict. 

c.  28  ;  16  4r  17 

Ftcf.c.  41, 8.  3. 


VOL.  XIX. 


H    H 


466  CRIMINAL   LAW   CASES. 

LooBBON     lodging-house^  the  ratio  decidendi  was  that  the  hoase  was  open 
T  OTTER.     ^  ^^^  comers,  which  was  not  so  in  this  case.     The  real  argnment 

in  favour  of  the  respondent  is  that  what  was  aimed  at  by  the 

1900.        Acts  was  the  herding  together  of  persons  of  the  poorer  class 

^  in   one  common  sleepin&f  room,  and  that  in  this  case,  though 

lodging-      some  ot  the  rooms  were  ased  in  common^  there  was  no  common 

houae—RegU-  sleeping  rooms^  as  the  case  finds  that  the  sleeping  apartments 

tration^     Were  separated  by  these  cnbicles.      At  the  utmost,  the   case 

/8«pame«     ought  to  be  sent  back  to  the  magistrate  for  restatement,  seeing 

8Uepvng      that  the  ground  upon  which  he  decided  has  been  overruled. 

aceowmoda-       Feb,  2. — Channell,  J. — I  think  that  this  is  a  case  of  some  diffi- 

CuHclZ—    c^l^y  ^^^  reasons  which  I  will  explain.  We  have  had  the  advantage 

Charitable    of  having  had  quite  recently  an  authoritative  decision  upon  a  point 

institution—  which  is  extremely  similar,  namely,  upon  the  question  whether 

c^s.^ie^rh  *  Salvation  Army  Shelter  was  a  common  lodging-house,  and  we 

Ftct/c.  41,8.8.  ^^^  the  judgment  in  that  case  read,  and  subsequently,  when  the 

facts  of  this  present  case  were  read,  I  confess  that  it  struck  me 

in  the  first  instance  that  the  two  institutions  were  practically 

identical.      But  counsel  for   the   respondent    has    pointed  out 

some    distinction    between    the   cases ;   he  pointed  out,  and    I 

think  when  we  look  at  the  facts  there  is  no  doubt  about  it — ^that 

this  house  is,  if  I  may  so,  a  somewhat  higher  class  of  house 

than  the  Salvation  Army  shelter.     Consequently,  if  we  did  that 

which  is  so  very  easy  and  much  the  most  usual  thing  for  us  to 

do,  namely,  simply  say  that  the  facts  of  this  case  are  so  like  the 

facts  in  the  other  case  that  we  cannot  distinguish  between  them, 

we  should  be  starting  the  Courts  upon  a  sort  of  progress  which 

anybody  who  knows  case  law  knows  is  constantly  taking  place, 

•     and  which  may  be  described  thus :  We  say  this  case  is  so  like  the 

previous  case  tbat  we  cannot  distinguish  it.     Then  there  comes 

another  case  in  which  the  London  County  Council   may  take 

proceedings.     That  case  is  very  like  this  one,  and  so  you  go  on 

until  you  land  yourself  into  deciding  that  something  is  a  common 

lodging-house  which  nobody  who  began  at  the  beginning  would 

say  was  a  common   lodging-house.      Consequently  it  is   veiy 

necessary,  it  seems  to  me,  to  look  not  merely  at  whether  this  is 

so  near  the  other  case  that  we  are  bound  to  say  that  if  one 

is  within  the  description  of  ^'  common  lodging-house  "  the  other 

is ;  but  we  ought  to  look  at  the  question  a  little  differently  from 

that,  and  we  ought  to  look  at  the  previous  case  of  Logsdon  ▼. 

Booth  {vhi  sup.),  and  find  out  where  the  Court  drew  the  fine,  and 

then  see,  not  merely  whether  this  case  is  only  one  very  smali 

step  beyond  the  other  case,  but  whether  that  small  step  does  not 

take  the  case  over  that  line  so  laid  down.     It  is  very  necessary, 

as  I  think,  to  approach  the  case  from  that  point  of  view,  otherwise 

we  are  starting  the  Courts  upon  that  sort  of  progress  which  they 

have  often  gone  through  in  similar  cases,  and  which  led  them  to 

a  point  to  which  they  never  would  have  gone  but  for  that  gradaal 

progress.     That  being  so,  it  seems  to  me  we  have  to  look  and 

see  what  principle  was  laid  down  in  this  case  of  Logsdon  v.  Booth 
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(ubisup.)  to  define  what  was  a  commoTi  lodging-house.     There      Logsdon 
have  been,   I    think,   four    diflTerent    things   mentioned  in   the     «  ^• 

rarions  cases  upon  the  subject  as  either  the  only  tests,  or  some        

of  the  possible    tests,   as   to   whether   a  place  was  a   common        1900. 
lodging-honse  or  not.     One  of  these — namely,  the  one  that  was     ^ 
applied  in  Booth  v.  Ferrett  (ubi  sup,)  as  to  the  institution  being      lodging^ 
one  not  carried  on  for  profit,  has  been  conclusively  disposed  of  house-^BegU. 
by  the  decision  in  Logsdon  v.  Booth  {ubi  sup.).      One  of  the  four,     ti^^ion— 
therefore,  has  been  got  rid  of  altogether,  and  it  is  the  one  upon      awarate 
which  the  present  case  now  before  us  was  in  fact  decided  ;  because      sleeping 
at  the  time  this  case  was  before  the  magistrate,  Booth  v.  Ferrett  o^omimoda- 
(ubi  sup.)  was  standing  as  an  authority,  and  this  case,  coming     o^J^^__ 
within  the  principle  laid  down  in  that  case,  was  decided  by  the     Charitable 
magistrate  upon  that  case ;  but  it  does  so  happen  that  the  case  tnetituUon-— 
before  us  does  set  out  the  facts  sufficiently  for  us  to  be  ^^^^  ^^  c\s'^ie<st% 
form  oar  judgment.     It  might  have  happened — as,  in  fact,  it  has  Vict'e.^l,s.3. 
been  suggested  for  the  respondent — that  in  consequence  of  the 
case  being  stated  practically  on  another  point,  this  case  would 
have  to  go  back  to  the  magistrate  for  him  to  find  other  facts, 
and  to  consider   whether   or   not^  Booth  v.    Ferrett   {ubi  sup.) 
having  been  disposed  of,  this  case  came  within  the  description  of 
**  common  lodging-honse'*  upon  other  grounds.    But  I  think  that 
the  facts  are  safficiently  found  by  the  magistrate  to  enable  us  to 
deal  with   the  case.     The   other  three  matters  that  have  been 
mentioned  are  these  :  first  of  all,  that  "  common  lodging-house  " 
means  a  low  class  lodging-house — a  lodging-house  for  people  of 
a  low  class,  of  a  class  of  society  which  are  dirty,  or  likely  to  be 
diseased,  and  so  on.     All  the  cases,  I  think,  agree  that  that  is 
one  element,  and  that,  unless  the  place  under  consideration  is  a 
lodging-house  for  people  of  that  class,  it  does  not  come  within 
the  description  ''  common  lodging-house  " ;  bat  it  does  not  quite 
follow  that  that  is  conclusive.     That  is  necessary,  and,  if  that  is 
necessary,  I  think  that  element  exists  in  the  present  case.     It  is 
tme  that  in  this  case  efforts  have  been  made  by  the  benevolent 
people  who  carry  on  this  institution  to  raise  these  poor  people, 
and  make  them  cleaner  and  better  in  many  ways ;  and  the  result 
is  that  a  certain  number  of  their  inmates  are  somewhat  above  the 
aTerage  of  the  people  in  a  common  lodging-house,  but  it  is  only 
a  certain  number.     As  to  that,  what  is  found  in  the  case  is  that 
"a  certain  number  of  the  lodgers  are  of  a  better  class  than  the 
'doaser'  or  the  inhabitants  of  an  ordinary  common   lodging- 
hoose,  but  substantially  the  lodgers  are  of  the  ^  dosser '  descrip- 
tion.'^    That  being  so,  this  institution  fulfils  that  requirement 
of  a  "  common  lodging-house.'*    Then  another  thing  that  has  been 
suggested,  which  was  suggested  apparently  and  made,  as  far  as  we 
can  see,  the  principle  of  the  decision  in  Langdon  v.  Broadbent  {ubi 
•ttp.),  decided  by  Grove  and  Lindley,  JJ.,  was  that  a  "common 
lodging-honse  '*    meant  a  lodging-house    which   is  open  to  all 
comers.    "It  is  evident,*'  says  Lindley,  J.  (42  J.  P.  56),  "That 
the  houses  were  lodging-houses  open  to  all  comers^  and  therefore 

H  H  2 
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LoosDON      reqairing  supervision  in  order  to    insure  cleanliness  and  good 
^'  ^       order  therein.     The  higher  classes  of  society  will  not  go  to  dirty 
lodging-houses  and  exercise  the  necessary  supervision  for  them- 
1900.        selves.     The  evidence  shows  that  this  house  did  require  super- 

vision  from  the  class  of  persons  resorting  to  it.^'     That  was  dealt 

Udging-      ^^^  ^^   ^he  judgment   in  Logsdon  v.  Booth  {uhi  sup.),  and  it 
hottse-^  Regis-  appears  to  have  been  dealt  with  in  this  way.     If  that  meant,  as 
tration—     [i  was  apparently  understood  to  mean,  and  as  I  think  it  appears 
S    orate      by  the  argument  of  counsel — ^at  any  rate  in  Booth  v.  Ferrett  (itfet 
gUeping      8up,) — that  it  was  understood  to  mean,  that'the  house  was  open  to 
aceommodn'    all  comers  in  the  sense  that  the  keeper  of  such  house  could  not 
r'wS—    refuse   admission   to   any  applicant,    then  it  has    been    clearly 
Charitable    negatived  by  this  decision  in  Logsdon  v.  Booth  {ubi  sup.) .     Lord 
institution—  Russell,  O.J.  there  points  out :  *'  We  see  no  reason  to  doubt  that 
^\i  ^?fi^i7  ^^®  keeper  of  a  common  lodging-house  might  refuse  to  admit 
^l^^^'c  41  ,3  drunken  or  disorderly  or  uncleanly  men,  or  men  of  known  evil 
reputation,  as  thieves  and  the  like,  or,  indeed,  any  persons  whom 
he  chose  to  exclude  '^ ;    that  is  to  say,  that  a  person  who  keeps 
what  is  admittedly  a  common  lodging-house,  and  which  nobody 
would  doubt   to  be  a  common  lodging-house,  and  which  is  in 
point  of  fact  registered,  may  still,  if  he  pleases,  exclude  persons, 
and  he  is  not  under  any  obligation  at  common  law  or  by  statute 
or  otherwise  to  take  in  everybody.     He  is  not,  therefore,  like  a 
common  carrier  -or  any  person   upon  whom  an  obligation  is  cast 
by  the  law,  if  he  exercises  the  employment  at  all,  to  take   in 
everybody.     If  it  was  meant  that  the  house  must  be  open  to  all 
comers,  then  that  has  been  negatived.     But  in  a  rather  less  wide 
sense  it  has  not,  I  think,  been  negatived.     On  the  contrary,  it 
has   been    rather  affirmed,    and  it   has    been   therefore    rather 
explained  than  negatived.      I  think  it  has   been   explained    to 
mean  that  where  the  place  is  so  open  to  all  comers  that  the  fact 
of  a  person  being  dirty  and  being  possibly  infectious^  or  being  of 
a  character  and  appearance  that  he  is  likely  to  disseminate  some- 
thing that  is  offensive  or  dangerous  amongst  the  other  people 
with   whom  he  is  associated,  does  not    exclude  that    person — 
the  fact  that  it  is  open  to  people  of  that  class,  and  that  they 
are   not  necessarily  excluded  by  reason  of  their  being   of  that 
class,   is    a   necessary    element.      It  is  one  of  the  things  that 
is  required  in  order  to  bring  the  house  within  the  mischief  of  the 
statute.      In   that  sense    it   seems  that   this    institution   comes 
within  it.     The  words  of  Lord  Russell,    O.J.  which  I  have  read 
as  to  the  keeper  of  a  common  lodging-house  refusing  to  admit 
drunken  persons   and   persons  of  evil   reputation,   are    almost 
identical  with  the  words  found  in  this  case  as  to  what  people  are 
in  fact  excluded.      The  case  finds  that  ^'  only  men  are  admitted 
as  lodgers.      Men  who    are    drunk  and  disorderly,  or  who  are 
suspected  of  being  criminals,  &c.,  are  not  admitted.     Save  as 
aforesaid,  all  comers  (being  men)  are  admitted  upon  payment/' 
The  people,  therefore,  who  are  excluded  are  described  almost  in 
identical     words     with     what     Lord    Russell    says    are  people 


tJRIMtNAL    LAW    GASES.  4-69 

who  might  be  excluded  in  a  common  lodging-house.      Conse-      Loosdon 
qnently,  and  so  far  as  this  requirement  of  a  common  lodging-      ^   ^' 

hoQse  is  concerned,  the  present  institution  seems  to  come  within        

it,  &s  it  is  in  fact  open  to  people  of  a  class  who  are  likely  to  be        1900. 
dangerous  to  the   people  with  whom  they  associate  and  likely  to      ^ 
bring  the  institution  into  the  category  of  one  coming  within  the      lodging. 
mischief  of  this  Act.      I  think,  therefore,  that  that  requirement  howe— Regit- 
is  met.    There  now  remains  one  point  only,  and  that  is  the  point     Oration— 
which  has  been   particularly  urged  on  behalf  of  the  respondent.      Separate 
It  has  been  suggested  that  a  "  common  lodging-house  "  means  a      sleeping 
place  where  people  live  in  common,  and  in  this  particular  case  of  <'^commoda- 
Loggdon  v.  Booth  {uhi  sup.)  the  definition  of  the  law  officers  of  the     ctMclZ— 
Grown,  shortly  after  this  Act  of  Parliament  was  passed,  is  quoted.     Charitable 
and  appears  to    be  assented   to.      Lord  Rassell  there  says  (81  institution— 
L.  T.  Rep.  at  p.  606)  :  "  We  know  of  no  better  description  of  a  ^\i  \^^^*« 
common  lodging-house  than  that  given  many  years  ago  by  the  7»c*.  c  41, «.  3. 
then  law  officers.  Sir    Alexander    Cockburn  and   Sir  W.  Page 
Wood,  to  the  eflFect  that  a  common  lodging-house  was  that  class 
of  lodging-house   in  which   persons  of  the   poorer   classes    are 
received  for  short  periods,  and,  although  strangers  to  one  another, 
are  allowed  to  inhabit  one  common  room.''      Lord  Russell  then 
goes  on  to  say  :  *'  If  this  be  the  description  of  a  common  lodging- 
house,  as  we  think  it  is,  we  cannot  see  in  what  material  respect 
it  differs  from  the  respondent's  shelter."     We  must  take  that 
description,  because  it  is  adopted  by  the  Court,  as  being  a  proper 
description  at  any  rate  of  a  common  lodging-house.     Then  what 
do  these  words  mean,  "  Although  strangers  to  one  another  are 
allowed  to  inhabit  one  common  room  "  ?     Counsel  for  the  respon- 
dent says  "  to  inhabit "  necessarily  means  to  sleep  in  a  place,  and 
that  it  means  sleeping  in  the  same  room.  It  must  be  remembered 
that  in  the  case  of  Logsdon  v.  Booth  {uhi  aup.)  the  people  did 
sleep  in  one  common  room,   and  it  was  not  necessary  for   the 
learned  judges  to  consider  whether  that  was  an  essential  element 
or  not;  but  there  is  a  previous  passage  in  the  judgment  to  this 
effect :  ''  If  large  numbers  of  the  most  wretched  class  are  sleeping 
in  common  sleeping  rooms,    insanitary    conditions  are,  in   the 
ahsence  of  inspection,  supervision,  and  control,  not  unlikely  to 
arise,  and  it  was  the  object  of  the  law  to  secure  that  inspection, 
anpervision,  and  control."      I  do  not  think  it  is  necessary  for  us 
to  lay  down  the  principle,  or  to  say  whether  or  not  sleeping  in 
the  same  bedroom  is  an  essential  to  making  the  place  a  common 
lodging-house.     There  is  the  decision  in  Langdon  v.  Broadbent 
(vhi  mp.),  in  which  the  Court  refused  to  send  back  the  case  to 
the  magistrates  to  have  it  restated  and  made  clear  as  to  whether 
or  not  in  that  case  the  people  did    sleep  in  the  same  bedroom. 
Therefore,  there  is  at  all  events  some  authority  for  saying  that  it 
is  not  necessary  that  they  should  do  so.     On  the  other  hand,  it  is 
possible  to  say  that  in  Logsdon  v.  Booth  {ubi  sup.)  the  judges 
dissented  from  that.     I  am   not  quite  clear  that  they  did  dissent 
from  it,  and  I  do  not  think  it  necessary  for  us  to  lay  down  any 
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LocMDON.     definite  rule  in  tHe  present  case,  and  I  am  not  anxious  to  do  so 
TsoTTKK     ^®cause  each  case  must  depend  so  much  on  its  own  circumstances. 

'     I  think  this  much  is  necessary^  that  in  order  to  make  it  a  common 

1900.        lodging-house  the  people  of  the  character  who  are  admitted  to 

^  it,  with  which  I  have  dealt,  must  be  allowed  so  to  associate  with 

lodging-      ^^^^  other  as  to  make  the  danger  of  these  insanitary  conditions 

hotu9—lUgi$'  likely  to  arise  and  to  spread.     I  think  myself  that  is  an  important 

traHon^     test  in  the  matter,  and  if  that  is  the  test,  then  I  think  we  are 

SwaraU     hound  to  Say  that  the  present  institution  comes  within  it.     The 

Bletping      people  do  associate  with  each  other  in  a  way  entirely  within  the 

aoeommoda-  mischief  against  which  this  Act  of  Parliament  provides.      Their 

O'Mcisi-'    ^^^8  rooms  are  all  in  common,  and  their  sleeping  rooms  or 

Charitable    apartments  are  only  partially  separated.     These  cubicle  arrange- 

inttUutionr—  ments  seem  to   me   to  be  not  very  much   more  than  curtams 

^\f  \*fl^^I»  dividinflf  the  beds.     They   are    apparently   so   divided   for  the 

c.  28;   16^17  ®      r    j  j  ^    £        i.r.  r  x- 

Fi6t.c.4i,<.3.  paiT^^  ^^  decency,  and  not  for  the  purpose  of  preventing 
infection  spreading ;  nor  would  they,  in  point  of  fact,  have  that 
effect.  They  are  no  more  than  screens.  Taking  that  view  of 
these  facts,  I  think  we  are  bound  to  say  that,  applying  what 
appear  to  be  the  principles  laid  down  in  Logsdon  v.  Booth  {ubi 
sfip.),  this  is  also  a  common  lodging-house  as  the  institution  of 
the  Salvation  Army  was  there  held  to  be.  My  difficulty  and  my 
reason  for  going  into  the  question  at  length  is,  as  I  have  said, 
that  this  is  an  institution  of  a  somewhat  superior  class.  There 
are  somewhat  better  arrangements  made  for  the  inmates  than 
were  made  in  the  other  case,  and  there  is  a  higher  sum  charged. 
The  charge  here  made  is  not  above  the  charge  that  is  made,  as 
found  in  the  case,  in  some  common  lodging-houses,  but  it  is 
rather  above  the  average.  Further,  there  are  regulations  made 
by  the  persons  who  carry  on  the  establishment — ^namely,  the 
trustees — which  are  intended  to  have  the  same  effect  as  the 
regulations  under  the  Act  of  Parliament ;  but  I  think  that  it  is 
impossible  to  hold  that,  because  the  proprietor  of  what  other- 
wise would  be  a  common  lodging-house  in  effect  himself 
endeavours  to  carry  out  the  same  objects  as  the  Act  has  in  view, 
therefore  it  is  not  a  common  lodging-house.  That  would  be  to 
leave  it  to  the  proprietor  to  do  that  which  the  Act  of  Parliament 
makes  compulsory.  The  proprietor  may  or  may  not  do  it,  and 
the  fact  that  a  particular  individual  or  individuals  endeavour  to 
do  it,  and  even  the  fact  that  they  do  it  successfully,  does  not 
take  the  institution  out  of  the  description  of  a  common  lodg- 
ing-house, and  it  would  be  impossible  to  say  it  did.  In 
reference  to  that  matter,  it  seems  to  me  that,  although  this  case 
is  a  step  beyond  Logsdon  v.  Booth  (ubi  8up»)j  it  is  not  a  step 
which  takes  us  over  the  boundary  which  is  there  laid  down  of 
what  is  a  common  lodgriug-house.  I  only  desire  to  add  that  in 
this  case  the  observations  which  Lord  Russell,  C.J.  made  in 
Logsdon  v.  Booth  {ubi  sup.)  are  equally  applicable  here — namely, 
that  we  trust  that  those  who  are  charged  with  the  enforcement  of 
the  law  will  do  all  they  cau,  consistently  with  their  duty  and  with 
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effecting  the  object  of  the  law,  to  avoid  anything  like  harshness     Lo«gDoii 
or  onTeasonableness.    Although  I  feel  bound  to  hold,  looking  at     j^^ 

the  decisions  and  the  principles  we  have  to  apply  in  construing        

this  Act  as  to  whether  this  place  is  a  common  lodging-house,  that        1900. 
it  does  come   within  the  description  of .  a  "common  lodging-      ^ 
bouse,''  nevertheless,  it  appears  to  be  an  institution  that  is  as      lodging 
well  managed  as  it  is  at  all  likely  to  be  when  the  regulations  in  hsuw—- RegU' 
reference  to  common  lodging-houses  are  applied  to  it.      It  does     ^^o^tion— 
not  appear,  in  fact,  to  require  much  intervention,  but  I  do  not  feel     s^pa^nOB 
entitled  on  that  ground  to  say  that  it  does  not  come  within  the      aUeping 
desGription  of   ^'  common  lodging-house/'     The  result  is  that  in  occommoia- 
my  opinion  the  appeal  must  be  allowed.  Ot^Mcl«t— 

BvcKKiLL^  J. — I  only  wish  to  add  a  very  few  words.  The  charitable 
Legislature  was  probably  very  wise  when  it  omitted  a  definition  insututum— 
of ''common  lodging-house"  from  the  Lodging  Houses  ^^^>  ^2% -^1^4^17 
1851  and  1858,  because  I  have  been  satisfied  from  what  has  been  yict  c.4i,c.8. 
said,  if  I  had  not  been  satisfied  before,  that  there  may  be,  and 
probably  are^  various  classes  of  institutions  all  to  a  certein  extent 
anpported,  and  certainly  started  in  the  first  instance,  by  benevo- 
lent persons  whose  first  objects  are  to  relieve  misery  to  a  certain 
extent,  and  to  provide  temporary  homes  for  very  poor  and  very 
miserable  people.  It  is  quite  possible,  and  in  fact  probable,  that 
there  may  be  at  the  present  time  excellent  institutions  in  this 
country  which  certainly  could  not  be  called  common  lodging- 
houses  within  the  meaning  of  the  Act.  The  question  is,  what  is 
this  institution  ?  Stated  quite  shortly,  it  is  an  institution  called 
the  Victoria  Home,  in  the  Wbitechapel-road.  It  is  an  annex  to 
a  phice  called  ''  the  old  block,"  about  which  we  need  only  say 
that  it  is  in  fact  registered  as  a  common  lodging-house,  where  500 
people  find  accommodation.  This  particular  new  block  finds 
aoQommodation  for  about  128  people,  there  being  so  many  beds, 
each  bed  being  occupied  singly  by  a  man.  What  are  the  facts 
as  to  the  arrangements  of  this  house  ?  Every  room,  and 
certainly  the  dining  hall  and  the  daily  living  rooms  except  the 
bedrooms^  to  which  I  will  refer,  are  occupied  in  common.  The 
kitchen,  which  is  in  the  old  block,  is  also  used  by  persons  occupy- 
ing the  new  block,  and  going  there  for  the  purpose  of  cooking 
their  meals.  They  do  live  in  common  during  the  day  and  that  is 
quite  clear.  They  are  almost  all  people  of  what  is  called  the 
*' dosser"  class,  and  the  ''dosser"  class  is  defined  for  the 
purposes  of  this  case  in  the  case  itself,  which  says  :  ''  A  certain 
nnmber  of  the  lodgers  are  of  a  better  class  than  the  '  dosser,'  or 
inhabitant  of  an  ordinary  common  lodging-house,  but  substan- 
tially the  lodgers  are  of  the  '  dosser '  description."  If  we  get  an 
institution  which  is  occupied  in  the  way  I  have  stated  by  people 
of  the  ''  dosser  "  class,  who,  one  knows  perfectly  well,  are  persons 
who  are  not  only  poor,  very  often  through  no  fault  of  their  own, 
bnt  who  are  very  frequently  not  in  a  sanitary  condition,  and  who 
inSer  from  diseases  of  difiTerent  sorts,  then  the  mischief  against 
which  the  Acts  were  aimed  arises.    These  Acts  are  sanitary  Acts, 
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LoosDON     and  the  object  of  them  was  to  provide  registration  of  sach  houses 
V-  and  inspection  by  those  persons  appointed  by  the  authorities  to 

'     inspect.     It  is  not  sufficient  that  persons  who  have  started  these 

1900.        houses  and  helped  to  support  them  by  charity  have  regulations  and 
—         rules  which  on  paper  are  all  sufficient,  because  one  proprietor 
i^ing-      ^^y  ^^  *  thing  well  and  another  may  do  it  ill.      The  object  of 
hoiue—  BegU'  the  Statute  is  that,  when  you  have  circumstances  existing  in  an 
tration—     establishment  which  may   produce   the   evil  against  which  the 
8(maraU     ^^^^^^    is    intended    to    pointy    then    such    houses    should    be 
sleeping      inspected  by  persons  appointed  under  the  law.     With  regard  to 
accommoda-  the  cubiclcs^  I  am  not  going  to  say  whether  such  cubicles  may 
0  *6iclfl7—     ^^  ^^^3  in  law,  to  be  a  sort  of  room.      That  is  not  necessary  for 
Charitable    the  decision  of  this  case.     I  base  my  judgment  on  the  fact  that 
institution—  the  persons  who  occapy  this  establishment  are  persons  of  the 
^  28 -^ifi^i?  P^o^s*  class,  persons  very  often  in  an  insanitary  condition,   and 
Vict/c.4.h8.3.  ^^^^  a^  ^^^7  ^^  ^^^^  together  in  common  during  the  day,  that  is 
quite  sufficient,  in  the  circamstances  of  this  particular  case,  and 
on  the  facts  of  this  particular  case,  to  enable  me  to  come  to  the 
conclusion  that  the  establishment  is  a  common    lodging-house 
within  the  meaning  of  the  Act  of  Parliament.     I  think,  there- 
fore, the  magistrate  was  wrong,  and  that  this  appeal  must  be 
allowed. 

Appeal  allowed  without  costs.     Case  remitted  to  the  magts- 
trate  with  the  opimon  of  the  Oourt  that  tlw  institution  is  a 
''  common  lodging-houseJ' 
Solicitor  for  the  appellant,  W.  A.  BUixland, 
Solicitors  for  the  respondent.  Fowler^  Perks,  and  Co. 
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Monday,  Jam..  29,  1900. 

(Before  Channjsll  and  Buoenill^  JJ.) 

Jones  (app.)  v.  Shobt  (resp.).  (a) 

Cah^-Unlicensed — Standing  for  hire^Private  approach  to  station 
—Towns  Police  Clauses  Act  1847  (10  (J-  11  Vict.  c.  89),  ss. 
3,45. 

On  the  17th  day  of  July,  1899,  the  respondent  was  standing  for 
hirey  within  the  prescribed  distance  in  that  behalf  in  the  borough 
of  C,  with  a  carriage  for  which  a  licence  under  the  Towns  Police 

(a)  Reported  by  W.  d«  B.  Hbrbibt«  Esq.,  Barrister-at-Law. 
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Clauses  Act^  1847,  had  not  been  previously  obtained,  on  a  cah-  Jomm 

dand  provided  by  the  G.   W.  B,  Co.,  on  a  piece  of  ground  stort 

formerly  a  private  road,  and  now  metalled  or  paved   like  an  

ordinary  road  or  street,  and  adjoining  or  running  parallel  with  1900. 

the.  arrival  platft/rm  of  the  G.   W.  R.  passengers'  station  at  C,  it"^Z, 

and  being  the   approach  to  the  station.     The  piece  of  ground  carriagJ^ 

belonged  to  the  G.  W,  R.  Co,,  having  been  acquired  by  them  Standing  for 

under  the  comptdsory  powers  of  the  Q.    W.  R.   Go.  (General  ^r*"~ 

Pmcers)  Act,  1898  (61  ^  62  Vict.  c.  clxxiv.),  s.  61,  whereby  all  apprMchto 

rights  of  way  over  the  same  were  extinguished,  except  a  piiblic  railway 

right  of  footway  over  and  along  the  same  which  the  railway  ^taiion  — 
company  were,  by  sect.  41,  restricted  from  stopping  up  or  inter-  c  89  •«  3  ^ 
fering  with. 

The  justices  were  of  opinion  that  the  place  in  question  was  not  a 
street  vyithin  the  meaning  of  the  Towns  Police  Clauses  Act,  1847. 

Held,  that  the  justices  were  right, 

CASE  stated  by  jastices  sitting  at  Cheltenham,  in  the  county 
of  Gloacester,  on  an  information  preferred  by  the  appellant 
QDcler  sect.  45  of  the  Towns  Police  Glanses  Act,  1847,  charging 
the  respondent  with  standing  for  hire  with  a  certain  carriage 
within  the  prescribed  distance  for  which  carriage  a  licence  to  ply 
for  hire  had  not  been  obtained. 

Upon  the  hearing  of  the  information  the  following  facts  were 
proved  or  admitted  : — 

On  the  17th  day  of  Jnly,  1899,  the  respondent  was  standing 
for  hire  within  the  prescribed  distance  in  that  behalf  in  the 
borough  of  Cheltenham  with  a  carriage,  for  which  a  licence  under 
the  Towns  Police  Clauses  Act^  1847,  had  not  been  previously 
obtained^  on  a  cab-stand  provided  by  the  Great  Western  Railway 
Company,  on  a  piece  of  ground  formerly  a  private  road,  and  now 
metalled  or  paved  like  an  ordinary  road  or  street,  and  adjoining 
and  mnning  parallel  with  the  arrival  platform  of  the  Great 
Western  Railway  passengers'  station  at  Cheltenham,  and  being 
the  approach  to  the  station. 

The  piece  of  ground  belonged  to  the  Great  Western  Railway 
Company,  having  been  acquired  by  them  under  the  compulsory 
powers  of  the  Great  Western  Railway  Company  (Greneral  Powers) 
Act,  1898  (61  &  62  Vict.  c.  clxxiv.),  s.  51,  whereby  all  rights  of 
way  over  the  same  were  extinguished,  except  a  public  right  of 
footway  over  and  along  the  same  which  the  railway  company 
were,  by  sect.  41,  restricted  from  stopping  up  or  interfering 
with. 

The  provisions  of  the  Towns  Police  Clauses  Act,  1847  (11  &  12 
Tict.  c.  89)  y  with  respect  to  hackney  carriages  are,  for  the 
parpose  of  regulating  such  matters  in  the  borough  of  Cheltenham, 
incorporated  with  the  Public  Health  Act,  1876  (38  &  39  Vict. 
c.38),s.  171. 

Sect  88  of  the  Towns  Police  Clauses  Act  defines  hackney 
carriages  as  every  wheeled  carriage,  whatever  may  be  its  form  or 
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JoNBs  constniction>  nsed  in  standing  or  plying  for  hire  in  any  street 

^'  within  the  prescribed  distance,  and  by  sect.  3  of  the  same  statute 

'  that  is  to  extend  to  and  inclade  any  road,  sqaare,  conrt  or  alley^ 

1900.  or  thoroaghfare  or  public  passage  within  the  limits  of  the  special 
Act. 

aJriag$^         ^7  ^®^*''  ^  ^^  ^®  Towns  Polico  Clauses  Act  a  penally   is 

Staridinp  far  imposed  On  any  person  found  standing  for  hire  with  any  carriage 

hirtr-      within  the  prescribed  distance  for  which  a  licence  required  by  the 

^i^J^^*^  Act  has  not  been  previously  obtained. 

railway  It  was  contended  on  behalf  of  the  appellant  that  the  place 

ttatum--     where  the  respondent  was  standing  for  hire  with  his  cdrriaffe  was 

/^9  «  845  ^  ^^^^^  within  the  Towns  Police  Clauses  Act,  1847,  and,  eltema- 

*    '  '    '  tively,  that  it  was  an  offence  for  anyone  to  be  found  standing  for 

hire  with  a  carriage  not  licensed  anywhere,  even   on   private 

property,  within  the  prescribed  distance. 

The  following  reported  cases  were  referred  to  :  Batsaon  v.  Oddy, 
30  L.  T.  Rep.  712 ;  43  L.  J.  131,  M.  C. ;  Ourtis  y.  Embery,  L.  Rep. 
7  Ex.  369;  OlarJce  v.  Stanford,  24  L.  T.  Bep.  389;  L.  Rep. 
6Q.  B.357. 

The  justices  were  of  opinion  that  the  place  in  question  was 
the  private  property  of  the  Great  Western  Railway  Company,  and 
not  a  street  within  the  meaning  of  the  Towns  Police  Clauses  Act, 
1847,  and  that  it  is  no  offence  against  sect.  45  of  the  last- 
meutioned  Act  to  be  found  plying  for  hire  with  an  unlicensed 
carriage  on  private  property  or  elsewhere  than  in  a  street,  such 
carriage  not  being  a  hackney  caraiage  within  a  definition  of  a 
hackney  carriage  iu  the  Towns  Police  Clauses  Act;  and  they 
therefore  overruled  the  appellant's  contention,  and  dismissed  the 
information. 

The  question  upon  which  the  opinion  of  the  Court  is  desired  is 
whether  the  justices,  being  a  Court  of  summary  jurisdiction,  upon 
the  above  statements  of  fact  came  to  a  correct  determination  and 
decision  in  point  of  law  ;  and,  if  not,  what  should  be  done  in  the 
premises  7 

Boakill  for  the  appellant. 

Vcmckwerts,  Q.C.  for  the  respondent. 

Chanvxll,  J. — We  think  there  must  be  judgment  for  the 
respondent,  though  there  are  some  points  in  this  case  upon  which 
I  should  have  come  to  a  different  conclusion  had  they  not  been 
covered  by  Cv/rtia  v.  Emhery  (L.  Rep.  7  Ex.  369).  That  case 
held  that  street  in  the  Towns  Police  Clauses  Act  meant  public 
street,  but  it  is  said  that  the  locus  in  quo  in  the  present  case 
takes  it  out  of  that  decision.  It  is  said  that  the  footpath  makes 
the  piece  of  ground  a  street  within  the  Act.  Now,  what  is  the 
definition  in  the  Act  ?  It  says  :  '*  The  word  street  shall  extend 
to  and  include  any  road,  square,  court,  alley,  and  thoroughfiare 
or  public  passage  within  the  limits  of  the  special  Act."  I  think 
that  stanmng  where  this  man  was  does  not  oring  him  within  the 
Act.  Mr.  Roskill  says  that  Cv/rtis  v.  Emhery  was  aminst  the 
owner,  and  that  here  it  is  against  the  driver,  but  I  Slink  that 
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that  case  is  bindiiig  on  ns^  certainly  as  regards  the  first  part  of       John 
the  section. 

BucnriLL^  J. — ^I  concur. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  JET.  E.  Edmunds, 

Solicitors  for  the  respondent,  Winterbotham  and  Co, 


V. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  Jan.  29,  1900. 

(Before  Ghannell  and  Bucknill,  JJ.) 

Palmsb  (app.)  V.  Snow  (rasp.)  (a) 

Sunday — Barber — ^^  Tradesman,  artificer,  workman,  labourer  " — 

29  Car.  2,  c.  7. 

A  barber  who  shaves  and  cuts  hair  is  not  within  29  Car.  2,  c.  7, 
which  enacts  '^  thai  no  trctdesman,  artificer,  workman,  labourer, 
or  other  person  whatsoever  shall  exercise  any  worldly  labour  or 

business  of  his  ordinary  calling  upon  the  Lord's  Day.'' 

. 

pASE  stated. 

At  a  petty  sessions  held  at  Wolverhampton  the  appellant, 
George  Henry  Paltner,  was  charged  for  that  he,  being  a  trades- 
nian,  to  wit,  a  hairdresser,  did  exercise  worldly  labour,  business, 
or  work  of  his  ordinary  calling  upon  the  Lord's  Day,  contrary  to 
the  statute  29  Car.  2,  c.  7. 

The  following  facts  were  proved  or  admitted  : — 

The  appellant  lived  in  Wolverhampton,  where  he  carries  on 
the  callm^  of  a  hairdresser  in  a  room  where  customers  come  and 
are  shaved  or  have  their  hair  cut  as  required,  for  which  services 
payments  are  made  to  the  appellant. 

The  appellant  keeps  a  boy  to  assist  in  the  shaving.  He  had 
been  in  business  thirty-three  years,  and  carries  on  no  other 
business  at  the  premises,  and  no  articles  are  bought  or  sold 
there. 

On  Sunday,  the  24th  day  of  September,  1899,  the  appellant 
with  the  assistance  of  the  bov,  kept  open  this  room  or  shop  for 
the  purpose  of  shaving  or  haircutting,  and  did  shave  several 

(a)  Reported  by  W.  di  B.  Hibbbrt,  Esq.,  BarriBtar-at-Law. 
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Palmbb      castomers  and  cut  the  hair  of  others^  bat  no  article  or  goods  were 
^'  sold  or  purchased  in  the  room  or  shop. 

'  It  was  contended  on  behalf  of  the  appellant  that  he  was  not  a 

1900.        "  tradesman'^  within  the  meaning  of  the  statute  29  Car.  2,  c.  7, 

T~T        and  was  therefore  not  liable  to  be  convicted. 

ii  J— SimSaw       ^*^^  magistrate  was  of  opinion  that  the  appellant  was  exercising 

trading—     this  calling  or  business  for   gain  or    profit,  and   that  he  was  h 

Barber—     « tradesman ''   within   the    meaning?  of  the  Act,  and  as  he  was 

^c."— 29  Car.  ©zeroising  this,  his  ordinary  calliog,  upon  the  Lord's  Day,    he 

2,  c.  7.       convicted  him. 

M.  Shearman  for  the  appellant. — The  statute  29  Car.  2,  c.  7, 
was  never  intended  to  cover  barbers,  for  they  were  not  mentioned. 
It  was  meant  to  strike  at  tradesmen  and  workmen.  The  Act  does 
not  apply  to  barbers,  inasmuch  as  they  are  not  ejtcsdem  generis 
with  '^  tradesman,  artificer,  workman,  or  labourer.''  The  busi- 
ness or  profession  of  a  barber  was  one  that  was  well-known  and, 
at  the  date  of  the  Act,  was  one  of  more  importance  than  it  is  now, 
associated  as  it  was  with  that  of  surgery.  If  the  Legislature  had 
desired  to  prohibit  this  business  on  Sunday  it  would  have  expressly 
included  it  among  the  prohibited  trades  and  occupations. 
Barbers  were  incorporated  as  a  craft  in  the  reign  of  Henry  IV., 
and  surgeons  were  enjoined  for  their  protection  against  '*  blood- 
letting and  the  ^^  feat  or  craft  of  barbery  or  shaving."  A 
tradesman,  according  to  Johnson's  Dictionary,  is  one  who  deals 
retail  in  buying  and  selling  goods,  and  an  artificer  is  described 
as  one  who  deals  with  raw  materials,  and  one  by  whom  anything 
is  made.  A  workman  is  practically  the  same  as  an  artificer^  and 
a  labourer  is  one  who  exercises  coarse  or  laborious  work.  Nothing 
was  sold  by  the  appellant  in  this  case,  but  he  merely  shaved  and 
cut  hair.  A  farmer  has  been  held  not  to  be  within  the  Act,  for 
a  farmer  was  A  tradesman  or  a  labourer,  although  he  worked  on 
his  own  farm  :  {Beg.  v.  Silvester,  38  L.  J.  79,  M.  C. ;  Suh  nam, 
Beg,  V.  Gleworth,  9  L.  T.  Rep.  682).  Again,  in  Sandiman  v. 
BreoAih  (7  Barn.  &  Cres.  96)  it  was  held  that  the  words  ^'  or  other 
person  or  persons  "  did  not  include  the  driver  of  a  stage  coach. 

Dickens,  Q.C.  {Shakespeare  with  him). — The  acts  of  the  appel- 
lant come  within  the  words  of  the  Act.  He  is  a  person  who  earns 
his  living  with  the  work  of  his  hands.  He  referred  to  Phillips 
V.  Innes  (4  CI.  &  P.  234) . 

Channell,  J. — ^I  have  come  to  the  opinion  that  this  appeal  must 
be  allowed.  All  that  would  be  necessary  to  be  said  to  decide  this 
case  is  that  the  barber  was  not  a  tradesman,  but  I  do  not  wish  to 
base  my  decision  on  that  word.  I  do  not  think  he  comes  within 
any  of  the  words  of  the  section,  which  are  different  to  those  in  the 
Scotch  Acts — under  which  Phillips  v.  lii/nes  was  decided — which 
forbid  any  "  handy -labouring  or  working  to  be  used  on  a 
Sunday."  If  those  provisions  were  in  force  in  England,  no  doubt 
this  barber  would  be  within  them ;  but  the  Act  which  applies  to 
England  is  not  so  general,  for  it  only  refers  to  specified  persons, 
— viz.,  tradesman,  artificer,  workman,  and  labourer.     The  words 


V. 

Snow. 
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"or  other  person  whatsoever '^  are  disposed  of  by  the  case  of 
&^.  V.  Silvester  (38  L.  J.  79,  M.  C),  which  shows  that  they 
mast  be  construed  ejusdem  generis.      It    is  said  that   the  word 
'^  tradesman ''  covers  this  case.     I  do  not  think  it  means  that.     It        1900. 
refers  to  one  who  carries  on  a  trade.     I  thought  at  first  he  might         JT^ 
be  within  "  artificer,"  but  that  means  "  one  who  makes  "  ;  and  I  do  Act^Sund^y 
not  think  that  he  is  within  the  words  "  workman  and  labourer,"  for     trading^ 
that  means  someone  employed.     This  was  made  clear  by  the  case     ?*'^*^"" 
o(Reg.  V.  Silvester,  where  the  Chief  Justice  says  :  "  The  persons  a.c:*—29  Car. 
who  are  within  this  enactment  may  be  divided  into  two  classes —       2,  c  7. 
employers  and  employed.     The  only  persons  specially  mentioned 
in  the  first  class  are  '  tradesmen ' ;    under  the  other,  '  artificers, 
workmen,  and  labourers.'  "     Therefore  I  think  a  barber  does  not 
come  within  any  of  these  specified  persons. 

BucKNiLL,  J. — When  this  Act  was  passed  a  barber  was  quite  an 
important  person,  as  we  see  he  is  coupled  with  leeches.  1  agree 
that  a  barber  is  not  a  *'  tradesman  "  ''  nor  an  artificer,"  as  he  does 
not  make,  nor  is  he  a  "  labourer  or  workman." 

Appeal  allowed. 

Solicitors  for  the  appellant,  Maude  and  Tunnicliffey  for  Dallaw 
and  Dallow,  Wolverhampton. 

Solicitors  for  the  respondent,  Jfwrr  and  Rushy,  for  Sharpe  and 
Darby,  West  Bromwich. 


QU KEN'S    BENCH   DIVISION. 

Monday,  Feb.  5,  1900. 

(Before  Ghannell  and  Bucknill,  JJ.) 

JoBSON    (app.)  17.  Henderson    (resp.).  (a) 

Poli4:€ — Throwing  stones — Power  to  lay  information — No  aidhority 
of  urban  council — Towns  Police  Clauses  Act,  1847  (10  ^  11 
Vicl,  c.  89),  s.  28— Public  Health  Act,  1875  (38  &  39  Vict.  c.  53), 
ss.  171,  253. 

By  itect.  28  of  the  Towns  Police  Clauses  Act,  1 847,  everyo7ie  who  to 
the  annoyance  and  danger  of  the  passengers  wantonly  throws 
stones  is  liable  to  a  penalty. 

By  sect.  171  of  the  Public  Health  Act,  1875,  the  provisions  of  the 

(«)  Reported  by  W.  os  B.  Hmhbbbt,  Eiq^  BaiTittor-at.Law. 
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JoBiioN  Towns  Police  Clattaea  Act,  1847,  inith  respect  to  the  above  was 

V.  ^'for  the  purpose  of  regulating  such  matters  in  urban  ddstricta  " 

incorporated  in  that  Act. 

1900.  It  is  provided  hy  sect,  253  of  the  Public  Health  Act^  1875,  that 

p  "T"  ''  proceedings  for  the  recovery  of  any  penalty  under  this  Act 

Tovms  Police  shdU  not,  except  as  in  this  Act  is  expressly  provided,  be  had  or 

Ciawes  Act,  taken  by  any  person  other  than  by  a  party  aggrieved  or  by  the 

1847— Stotwj  local  authority  of  the   district  in  which   the  offence  is  corn^ 

Proseexition  "muted, 

by  police—    Held,  that  the  district  superintendent  of  police  could  lay  an  infar- 
Authontyof      mafion  under  sect.  28  of  the  Toums  Police  Clauses  Act,  1847, 
— lOrf-iiriS.      cilthov^h  not  the  party  aggrieved  or  autJurrised  by  the  local 
c.  89,  f .  28—       authority. 

88  4*  39  Vict 

^'  ^^258  ^^^'  (  ^-^S^  stated  on  an  information  preferred  by  the  appellant 
v>^  under  sect.  28  of  the  Towns  Police  Clauses  Act,  1847, 
charging  the  respondent  with  haWng  in  a  certain  street  to  the 
aunoyaDce  and  danger  of  the  passengers  wantonly  thrown  stones. 

The  appellaut  is  the  superintendent  of  the  Blyth  division  of 
the  Northumberland  County  Constabulary,  and  preferred  the 
information  for  the  offence  charged,  which  is  punishable  under 
sect.  28  of  the  Towns  Police  Clauses  Act,  1847. 

The  place  where  the  alleged  offence  was  committed  is  within 
the  limits  of  the  Cowpen  Urban  District  Council,  and  the  provi- 
sions of  sect.  28  of  the  Towns  Police  Clauses  Act,  1847,  are  in 
force  within  the  Cowpen  Urban  District  by  reason  of  their  beings 
incorporated  with  the  Public  Health  Act,  1875,  by  the  provisions 
of  sect.  171  of  the  last-mentioned  Act. 

By  sect.  253  of  the  Public  Health  Act,  1875,  proceedings  for 
the  recovery  of  any  penalty  under  that  Act,  except  as  is  expressly 
provided  by  the  Act  itself/  caunoc  be  taken,  except  by  a  person 
aggrieved  or  the  local  authority,  without  the  consent  of  the 
Attorney-General,  and  sect.  259  provides  that  any  local  authority 
may  appear  before  any  court  or  by  their  clerk,  or  by  a  properly 
authorised  officer. 

Prior  to  the  date  of  the  hearing  of  this  information,  the  police 
have  frequently  reported  infringements  of  those  provisions  of  the 
Towns  Police  Clauses  Act  which  are  incorporated  with  the  Public 
Health  Act  to  the  urban  district  council,  and  any  proceedings 
taken  on  these  reports  were  instituted  by  the  urban  district 
council  by  their  properly  authorised  officer,  who  produced  his 
authority  in  Court. 

The  appellant  had  no  authority  from  the  urban  district  council 
to  lay  the  information  in  the  present  case,  nor  was  he  a  party 
aggrieved,  but  he  simply  laid  the  information  in  his  capacity  of 
superintendent  of  police  of  the  district. 

It  was  contended  by  the  appellant's  solicitor  that  the  authority 
of  the  urban  district  council  was  not  necessary,  and  that  the 
police  were  the  proper  parties  to  prosecute,  l^hat  sect.  171  of 
the  Public  HealtK  Act,  1875,  only  incorporated  the  Towns  Police 
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CLuisefi  Act  in  order  to  make  that  Act  applicable  in  terms  of  its      Jobson 
preamble^  and  ^ave  an  extended  interpretation  to  certain  expres-   „     ^' 

sions  m  the  Towns  Police  Clauses  Act,  but  did  not  m  any  way        

Emit  to  the  urban  authority  the  right  of  proceeding  under  that        1900. 
Act.    That  sect.  28  differed  from  other  sections  of  the  Towns        ~7  __ 
Police  Clauses  Act  in  that  it  provided  that  one  justice  might  Tawm  Police 
conyict  under  it,  and  to  construe  it  as  governed  by  the  Public   0lau9e»  Act, 
Health  Act,   1875,  when  enforced  in  the  district  of  an  urban  ^f!^^"^?*^ 
council  would  be  to  repeal  that  provision  of  the  section,  for  by    p^^^J^^^ 
sect.  251  of  the  latter  Act  offences  governed  by  such  Act  cannot    hy  police^ 
be  dealt  with  by  less  than  two  justices,  and  that  such  repeal,  if  -4u«/iority  of 
intended,  would  have  been  clearly  expressed.     That  sect.  28  of  l^Jj'l  JJ^^^| 
the  Towns  Police  Clauses  Act,  1847,  as  interpreted  by  sect.  171  c.89, «.  28— 
of  the  Public  Health  Act,  authorised  a  constable  to  arrest  persons  38  4-  39  Viet. 
committing  within  his  sight  any  of  the  various  offences  named  in  ^'  ^\^  ^^^' 
the  section,  and  that  such  power  to  arrest  by  implication,  if  not  in 
&ct,  included  a  power  to  lay  information  for  summonses.    Appel- 
lant's solicitor  admitted  he  was  unable  to  produce  any  decided 
case  in  favour  of  his  contention,  and  that  the  right  to  prosecute 
claimed  was  intended  to  be  pressed  now  by  the  police  authorities 
for  the  purpose  of  obtaining  an  authoritative  decision  upon  the 
point. 

The  justices  being  of  opinion  that  the  former  practice  was  the 
correct  one,  and  that  the  power  of  instituting  proceedings  under 
Uiese  Acts  rested  solely  with  the  urban  district  council,  dismissed 
die  case. 

The  qaestion  of  law  arising  on  the  above  statement  for  the 
opinion  of  the  Court  therefore  was :  ''  Had  the  appellant,  in  the 
circumstances,  power  and  authority  to  lay  this  information  of  his 
own  initiative,  or  should  the  proceedings  have  been  instituted  by 
the  urban  district  council  f  '^ 

Bruce  Williamson  for  the  appellant. — The  justices  were  wrong. 
The  effect  of  their  decision  would  be  that  sect.  258  would  in  part 
repeal  sect.  171.  The  penalty  is  not  under  the  Public  Health 
Act,  1875,  but  under  the  Towns  Police  Clauses  Act,  1847,  and 
sect.  171  incorporates  the  provisions  of  the  Act  which  imposes 
thepenalty. 

The  respondent  did  not  appear. 

Ch^nhill,  J. — I  think  it  is  clear  that  it  is  not  necessary  that 
the  prosecutor  under  the  Towns  Police  Clauses  Act,  1847,  should 
be  authorised  by  the  local  authority.  Taking  that  Act  by  itself, 
anyone  could  prosecute.  Cole  v.  Coulton  (2  L.  T.  Rep.  216)  is 
the  nearest  case  to  this.  In  that  case  the  proceedings  were  laid 
onder  another  section  of  the  Towns  Police  Clauses  Act,  1847 — 
sect.  85 — and  the  Act  that  intervened  there  was  not  the  Public 
Health  Act,  but  a  local  Act,  and  there  it  was  held  that  the  clerk 
to  the  commissioners  under  that  local  Act  could  lay  an  informa- 
tion without  any  special  authority  from  the  commissioners. 
Cockbnm,  C.J.  points  out  that  it  was  for  the  general  morals  of 
public  aiid  that  the  general  Act  of  Parliament  gave  a  general 
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JoBsoN  authority  to  lay  an  information,  though  the  local  Act  engrafted 

HEHDjBKfl  V  ^P^^  ^^^^  ^^®  special  provision  that  the  penalty  should  go  to  the 

*  commissioners.     Under  the  Towns  Police  Clauses  Act  proceed- 

1900.  ings  might  be  taken  by  anyone,  and  the  Public  Health  Act,  1875, 

p^"Tr  _  incorporates  the  Towns  Police  Clauses  Act,  1847,  to  a  certain 

Towns  Police  ©xtent  by  sect.  171.     I  do  not  think  proceedings  under  the  Towns 

Glauses  Act,  Police  Clauses  Act  are  included  in  sect.  253  of  the  Public  Health 

1847~Seon.  ^ct,  1875. 

throwing —  t>  t  j 

ProBectiiion        BucKNiLL,  J.  concurred. 

by  police—  Appeal  allowed, 

AuihoHty  of       Solicitors  for  the  appellant,  /.  E.  and  H.  Scott,  for  William 

^rban  council  y^i^i.^^    oi„4.u 
— 10  f  11  Vict.  ^'l^^^wW,  Blytn. 

c.  89,  8.  28  — 

38  4'  39  Vict. 

c.  53,  ss.  171, 

253. 
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Monday,  Dec.  18,  1899. 

(Before  Dablikg  and  Chankell,  JJ.) 

Thomas  Welsh  and  Son  (apps.)  v.  Corporation  of  West 

Hah  (resps.).  (a) 

Local  government — Pvblic  Health — Continued  existence  of  work 
in  contravention  of  bye-law — Continuing  offence — Liability — 
Public  Health  Act  1875  (38  ^  39  Vict.  c.  55),  a.  158. 

Sect,  158  of  the  Public  Health  Act,  1875,  makes  the  emistence  of 
work  {the  erection  of  which  was  an  offence  against  a  bye-law) 
during  its  c-ontinuance  in  such  a  form  and  state  a«  to    be  in 
contravention  of  the  bye-law  a  continuing  offence. 

If  aftei'  the  person  liable  for  the  erectimi  of  work  of  this  character 
has  so  given  up  possession  of  the  premises  that  he  is  not  able  to 
re-enter  upon  them  without  committing  a  trespass,  the 
existence  of  such  work  is  continued,  such  person  is  not  the 
person  who  continues  its  existence,  and  he  is  not  liable  far  a 
continuing  offence  under  sect.  158. 

CASE  stated  by  the  deputy  stipendiary    magistrate   for   the 
borough  of  West  Ham. 
The  respondents  were  the    urban  sanitary  authority  for  the 
borough  of  West  Ham  and  as  such  they   laid  an  information 
against  the  appellants  charging  that  the  appellants,  having  been 

(a)  Reported  by  J.  Andbkw  Strjlhan,  Esq.,  Ilarristor-at-itttw. 
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convicted  and  fined  on  the  30th  day  of  Noyember^  1898^  for  that      Thomas 
ihBj,  on  the  3rd  day  of  September,  1898,  nnlawfully  did  break   ^"^^^^ 
a  certain  bye-law.  No.  63,  of  the  urban  authority  of  the  borough  „. 

with  respect  to  the  sufficiency  of  the  air-space  about  buildings  CoBPOBA.Tioir 
to  secure  a  free  circulation  of  air  and  with  respect  to  the  venti-  ®'  w«w  Ham. 
ladon  of  buildings,  by  erecting  a  certain  new  dwelling-house,  to        ^399^ 

wit,  the  Dew  Drop  Inn,  without  providing  the  air-space  required        

by  the  bye-law,   did   break  the  aforesaid  bye-law  No.  63  by    ^»««*»c»— 
oontinaing  the  offence  after  the  date  of  the  conviction  for  eighty-  |>roJJJ3JJJ!Jf«. 
five  days  after  written  notice   in   that  behalf  from  the  urban    CotUifming 
sanitary  authority,  contrary  to  the  bye-law  and  to  the  statute  in     o/me*— 
snch  case  made  and  provided.  *w#f**2l^ 

Upon  the  hearing  of  the  information,  no  evidence  was  tendered  cantratfetM^n 
on  either  side,  but  the  following  facts  were  admitted  :  of  byeAaw^ 

That  the  Dew  Drop  Inn,  the  building  in  question,  was  not,  and  ^^^  ^  ^^* 
never  had  been,  the  property  of  the  appellants ;  that  the  appel-    '     '  ' 
lants  were  builders;   and   that  the   building  in   question  was 
leboilt  by  them  for  the  Commercial  Brewery  Company  Limited. 
That  the  appellants  were  not,  and  had  not  been,  in  possession  of 
the  building  or  premises  since  the  date  of  conviction,  the  30tt^ 
day  of  November,  1898,  and  had  no  right,  power,  or  authority 
to  go  upon  the  premises  after  the  date  of  the  conviction.     The 
conviction  was  admitted.     It  was  also  admitted  that  the  building 
and  premises  were  in  the  same  condition  as  on  the  3rd  day  of 
September^  1898,  and  as  on  the  date  of  the  above  conviction. 
The  bye-laws  were  admitted,  also  the  notice  of  the  2()th  day  of 
January,  1899,  by  respondents  to  the  appellants,  and  the  authority 
of  the  respondents  to  take  proceedings. 

On  the  part  of  the  appellants  it  was  contended  that  the  facts 
admitted  did  not  constitute  a  continuing  offence  under  the  bye- 
laws,  and  sect.  158  of  the  Public  Health  Act,  1875,  for  which 
the  appellants  were  or  could  be  made  liable,  as  they  were  not 
and  never  had  been  owners,  and  they  were  not  in  possession  or 
control  of  the  buildings  or  premises  at  any  time  subsequent  to 
die  conviction  on  the  30th  day  of  November,  1898,  and  could  not 
comply  with  the  notice  of  the  20th  day  of  January,  1899,  without 
committing  a  trespass,  and  that  the  appellants  could  not  remedy 
the  breach  complained  of. 

On  the  part  of  the  respondents  it  was  contended  that  the 
bnOding  and  the  premises  being  in  the  same  condition  as  on  the 
3rd  day  of  September,  1898,  and  as  on  the  30th  day  of 
November,  1898,  the  date  of  the  conviction,  the  appellants  had 
committed  a  continuing  offence  under  the  bye-laws  and  sect.  158 
of  the  Public  Health  Act,  1875,  for  which  continuing  offence 
they  were  liable  to  be  convicted. 

The  learned  magistrate  was  of  opinion  that  sect.  158  of  the 
Pobhc  Health  Act,  1875,  combined  with  the  cases  of  Bumball  v- 
admidt  (46  L.  T.  Rep.  661 ;  8  Q.  B.  Div.  603)  and  Reay  v. 
Sateshead  Corporation  (55  L.  T.  Bep.  92),  made  the  existence  of 
Ae  building  in  the  condition  above  stated  a  continuing  offence, 
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Thomas      and  that  the  appellants  were  liable  to  be  convicted^  and  he 
^"so  ^"^   accordingly  convicted  them. 

^^  The  question  for  the  opinion  of  the  court  was  whether  the 

OoBFORAiioif  magistrate,  upon  the  above  statement  of  facts  and  on  the  above 

€>.WMffHAM.  contention  of  law,  came  to  a  correct  determination  and  decision 

1899.        ^  point  of  law ;    and,   if  not,   what  should   be   done  in   the 

premises. 

^^       The  Public  Health  Act,  1876  (38  A  39  Vict.  c.  55),  s.  158, 

prntsmding!—  ^^^^  provisions  as  to  the  commencement  of  works  wiUiont  the 

O^tUinmng   approval  of  the  plans  of  such  works,  or  after  the  disapproval 

^J**«*—     of  such  works  by  the  urban  authority,  and  giving  to  the  urban 

^l^!]^n     a'lthority,  if  such  works  are  in  contravention  of  any  bye-law, 

eonHrav^ntion  power  to  puU  them  down  at  the  expense  of  the  person  erecting* 

1^  h^'law^  them  or  causinfir  their  erection,  proceeds : 

gg  A  go  Yict 

c*  55  8.  158.'  Where  an  arbui  authority  may  under  this  section  pull  down  or  remoTe  any  work 
begun  or  executed  in  oontraTention  of  any  bye-law,  or  where  the  beginning  or  execu- 
tion of  the  work  in  an  o£Fenoe  in  reapeot  whereof  the  offender  la  liable  in  respeet  of 
any  bye-law  to  a  penalty,  the  existence  of  the  work  during  its  oontinnanee  in  such  a 
form  and  siate  as  to  be  in  contraTcntion  of  the  bye-law  shall  be  deemed  to  be  a 
continuing  offence,  but  a  penalty  shall  not  be  incurred  in  nspect  thereof  after  the 
expiration  of  one  year  from  the  day  when  the  offence  was  committed  or  the  bye-Uw 
was  broken. 

Boydell  Houghton  for  the  appellants. — No  continuing  offence 
was  committed  by  the  appellants  within  sect.  158,  since  they 
did  not  continue  the  existence  of  the  building.  The  case  finds 
that  they  were  ever  since  their  previous  conviction  out  of  the 
possession  and  control  of  the  building,  and  had  no  right,  power, 
or  authority  to  re-enter,  and  that  if  they  did  re-enter  upon  the 
premises,  they  would  be  guilty  of  trespass.  How  can  it  be 
contended  that  it  is  an  offence  not  to  do  that  which  would  be 
illegal  f  The  urban  authority  could  proceed  against  the  owner, 
who  is  the  person  who  kept  the  building  in  existence.  The 
cases  relied  on  do  not  support  the  conviction.  Rumball  v. 
Schmidt  (sup,)  was  a  decision  on  a  very  different  section — 
sect.  1 8 — which  has  since  been  repealed.  The  only  point  in 
Reay  v.  Gateshead  Corporation  {sup,)  relevant  to  the  present 
contention  is  an  obiter  dictum  of  Hawkins,  J.  Sect.  158  was 
passed  merely  to  meet  the  decision  in  Marshall  v.  Smith  (28 
L.  T.  Rep.  538;  L.  Rep.  8  C.  P.  416),  which  held  that  keeping 
a  building  in  existence  which  was  erected  in  contravention  of 
a  bye-law  was  not  a  continuing  ofl'ence.  He  also  referred  to 
Smith  V.  Legge  (68  L.  T.  Rep.  347;  (1893)  1  Q.  B.  398); 
Wallen  v.  Lister  (70  L.  T.  Rep.  348  ;  (1894)  1  Q.  B.  312 ;  London 
County  Council  v.  Worley  (71  L.  T.  Rep.  487 ;  (1894)  2  Q.  B. 
826). 

Owynne  James  {Asquith,  Q.C.  with  him)  for  the  respondents. — 
Sect.  158  was  passed  to  meet  the  decision  in  Marshall  v.  Smithy 
and  its  effect  is  to  make  the  person  who  originally  committed  the 
offence  liable  for  its  continuance,  and  by  necessary  implication  it 
gives  to  that  person  power  to  enter  upon  the  land  and  put  an 
end  to  the  offence.      There  can  be  no  meaning  in  the  limitation 
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if  tlie  owner  alone  is  the  person  liable.  Both  Bumball  y.  Schmidt      rHOMAs 
^fttp.)  and  Beay  v.  Qadeahead  Oorpomtian  (sup.)    support   this    ^^""^a/^^ 
Tiew.     If  it  is  held  that  the  bnilder's  liability  ceases  when  he  9, 

tpves  np  possession,  it  will  be  impossible  to  enforce  the  Act,  since  Corpobation 
it  is  frequently  impossible  to  ascertain  who  the  owner  is,  and  by  ^'  West  Ham. 
the    time  he  is  ascertained  he  may   have  sold  the  property.        ^.^99 

£Moughton. — Sect.  306  supplies  machinery  for  finding  ont  who  is        

owner.]  Prof^icf— 

Ko  reply  was  called  for.  pr^S- 

Dablino,  J. — ^The  case  stated  finds  that  the  appellants  have    OtmUnuing 

been  convicted  of  building  a  house  called  the  Dew  Drop  Inn  in     •Jfinu-^ 

«och  a  manner  as  not  to  be  in  conformity  with  a  bye-law  made    ^"^^j^^^^^ 

by  the  respondents,  the  urban  sanitary  authority,  and  it  is  also  contratmitian 

found  that  the  i^pellants  were  not,  and  had  not  been  in  posses-  of  hy^-law'- 

ajon  of  the  building  or  premises  in  qaestion  since  the  date  of  the  ^^  ^  ^ 

first  conviction — ^that  is,  the  SOth  day  of  November,  1898 — and    '     ' 

liad  no  right,  power,  or  authority  to  go  upon  the  premises  after 

the  date  of  the  conviction.      After  that  conviction,  on  the  20th 

day  of  January,  1899,  a  notice  was  served  by  the  respondents  on 

the  appellants  requiring  them  to  put  an  end  to  the  condition  of 

things  which  was  contrary  to  the  law,  and  it  was  on  the  failure 

to  comply  with  this  notice  that  the  conviction  now  appealed 

from  took  place.      It  is  contended  on  behalf  of  the  appellants 

that,  since  they  could  not,  without  committing  a  trespass,  have 

complied  with  the  notice  served  on  them,  their  failure  to  comply 

therewith  cannot  render  them  liable  to  be  convicted  for  such 

fiulnre.     I  think  that  contention  is  correct.     The  respondents 

are  in  this  dilemma :  according  to  their  contention  sect.  158  of 

the  Pnblic  Health  Act,  1875,  makes  the  builders  responsible  for 

the    continuing   offence    with    which    they  are   charged   in   the 

present  case,  while    at  the  same  time  they  cannot  satisfy  the 

obligation  so  imposed  npon  them  without  committing  a  trespass 

for  which  they  would  also  incur  liability.      This  obligation  to 

obey  the  statute  at  the  expense  of  breaking  the  common  law  is 

said  to  be  iiuposed  by  sect.  158.     The  words  of  the  section  are  as 

follows :  '^  Where  the  beginning  or  the  execution  of  the  work  is 

an  offence  in  respect  whereof  the  offender  is  liable  in  respect  of 

any  bye-law  to  a  peualty,  the  existence  of  the  work  during  its 

continaance  in  such  form  and  state  as  to  be  a  contravention  of 

the  bye-law  shall  be  deemed  to  be  a  continuing  offence.^^     It  is 

contended  that  this  section  gives  the  appellants  power  to  go  on 

the  land  in  order  to  comply  with  the  notice,  but  there  are  no 

words  to  that  effect.     The  local  authority  are  right  in  the  view 

they  take  that  the  existence  of  the  work  in  the  state  in  which  it 

was  in  the  present  case  amounted  to  a  continuing  offence ;  but 

the  qaestion  is  by  whom  was  the  continuing  offence  committed  ? 

The  bailders  did  wrong  in  the  first  instance  and  they  were  fined 

for    it;   but    when  the  subsequent   notice  was  served  on  them 

they  had  given  up  possession  of  the  premises,  and  they  could 

Miot  have  gone  back  upon  them  without  committing  a  trespass. 

I  I  2 
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Thoius      The  Act  does  not  say  that  sach  a  state  of  affairs  as  occarred 

^■gj^^""*  here  is  a  continuing  offence  so  as  to   make  the   person  who 

^  committed  the  initial  offence  necessarily  liable  for  the  oontinning; 

OoBPORATiQN  offonce.     In  sdch  a  case  as  the  present  the  builder  is  not  the 

or  W»gT  Ham,  pejgon  who  is  liable.      I  am  therefore  of  opinion  that  the  con* 

1899.        yiction  was  wrong. 

Channell,  J. — I  am  of  the  same  opinion.     I  can  entertain  no 

^JjJ^J*^    possible  doubt  that  sect.  158  of  the  Public  Health  Act,  1875, 
pr^l^^i^^^'^^A  passed  to   meet  the  case  of  Ma/rshall  v.  Smith  {»up.),  in 
OmiHnuing  which  the  Court  held  that  suffering  a  wall  built  of  a  lees  thickneas 
^Rjf^      than  that  required  by  the  bye-law  to  remain  unaltered  was  not  a 
work  in      Continuing  offeuce.      The  question  raised  in  the  present  case  i» 
•ontnMwneion  Covered  by  sect.  158.      That  section  makes  the  existence  of  a 
vk !?**or'~  ''^i^'^cture  in  a  state  obnoxious  to  a  bye-law  a  continuing  offence, 
c^  9. 158    ^^^  ^^  ^^^^  ^^^  ^y  ^^  whose  part  it  is  a  continuing  offence.     It 
might  have  said  that  the  existence  of  the  work  in  the   state 
referred  to  should  be  a  continuing  offence  on  the  part  of  the 
person  who  had  been  gailty  of  the  original  offence ;  but  it  has 
not  said  so.     It  is  suggested  on  behalf  of  the  respondents  that 
the  Act  must  be  assumed  to  haye  intended  this,  because  it  has 
limited  the  liabiUty  to  one  year  after  the  offence  has  been  com- 
mitted, and  that  it  was  not  enough  for  the  person  charged  to 
show  that  he  coald  not  do  what  the  notice  required  when  the 
notice  was  served  on  him,  but  that  he  was  liable  whether  he 
could  then  remedy  the  mischief  or  not.      I  cannot  agree.     There 
are  many  reasons  for  this  limitation  of  liability  to  one  year.     I 
think  that  the  section  means  that  the  person  liable  for  the  con- 
tinuing offence  must  be  the  person  who  actually  continues  the 
work.     The  local  authority  must  find  out  the  owner  of   the 
premises,  and  if  they  cannot,  so  much  the  worse  for  them.    They 
are,  however,  assisted  as  to  this  by  sect.  306  of  the  Act,  as  has 
been  pointed  out  during  the  argument.      There  is  one  case  in 

e>int:  Beay  v.  OcUeshecid  Corporation  {sup.).  In  this  case 
nguage  is  attributed  to  Hawkins,  J.  which  would  justify  the 
decision  of  the  magistrate  in  the  present  case.  The  words  are  : 
''If  this  section'' — sect.  158 — ''had  been  passed  before  the 
decision  in  Marshall  v.  Smith  {stip,),  there  would  have  been  no 
doubt  at  all  that  the  penalties  there  would  have  been  properly 
imposed''  (55  L.  T.  Rep.  at  p.  102).  If  one  looks  at  tne  point 
decided  in  Marshall  v.  Smith  it  is  clear  that  this  statement  is  not 
strictly  accurate.  It  may  not  be  correctly  reported,  but,  if  the 
report  is  correct,  it  is  clear  that  the  learned  judge  could  not 
have  had  the  point  with  which  we  are  now  dealing  present  to  hia 
mind. 

Judgment  for  the  appellants. 
Solicitor  for  the  appellants,  Albert  Saunders, 
Solicitors  for  the  respondents,  Hillearys. 
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Jan.  24  and  25^  1900. 

(Before  Channsll  and  Buckmill^  JJ.) 

National  Sporting  Club  Limited  (apps.)  v.  Cope  (resp.)  (a) 


AcU — Proprietary  cluh — Joint  stock  company  pro* 
prieiorg — Sale  of  intoaieaiing  liquors  to  members — Licence-'^ 
Beerhouse  Act,  1834  (4^5  Will.  4,  c.  85),  s.  VI— Refreshment 
Houses  {Wine)  Act,  1860  (23  Vict.  c.  27),  s.  19. 

Vie  members  of  a  chib  were  formed  into  a  joint  stock  company 
incorporated  under  the  Companies  Acts  for  the  purpose  ofcarry- 
ing  on  the  club.  There  was  no  rule  in  the  mem^orandum  or 
articles  of  association  or  constitution  of  the  clvh  which  prevented 
other  than  members  of  the  club  from  holding  shares  in  the  com^ 
pony,  and  in  time,  owing  to  the  deaths  of  some  msmbers  and  the 
resignation  of  others  who  were  shareholders,  a  few  shares  became 
ike  property  ofpersoths  who  were  not  members.  The  company  in 
carrying  on  the  club,  among  other  things,  sold  by  retail  intoxi- 
cating liquors  and  tobacco  to  members  of  the  clvh. 

Beld,  that  the  company  wa>s  a  separate  legal  entity  from  the  members 
of  the  cluh,  and  the  sale  of  the  intoxicating  liquors  and  toba^cco 
to  members  was  not  in  law  or  in  fajct  a  distribution  of  the 
common  property  of  the  members  among  themselves,  but  the  sale 
^  retail  of  these  articles  by  the  company  to  the  members,  and 
therefore  constituted  brea>ches  of  sect.  17  of  the  Beei'hou^se  Act, 
1884,  and  sect.  19  of  the  Refreshment  Houses  Act,  1860. 

CASE  stated  by  the  metropolitan  magistrate  sitting  at  Bow- 
street. 

At  the  Bow-8treet  Police-court,  on  the  29th  day  of  Jane,  1899, 
iaibnnations  were  exhibited  by  A.  W.  Cope,  an  officer  of  Inland 
Bevenue,  acting  therein  nnder  the  order  of  the  Commissioners  of 
Ixiland  Bevenne  (hereinafter  called  the  respondent),  against  the 
National  Sporting  Club  Limited  (hereinafter  called  the  appel- 
late), for  that  they,  the  said  National  Sporting  Club  Limited 
did  sell  spirits,  wine,  beer,  and  tobacco  withoat  having  in  force 
fte  lioences  required  by  the  various  statutes  in  that  behalf  for 
foch  sales. 

Seven  summonses  were  granted  against  the  appellants  in 
(espect  of  such  sales,  which  summonses  were  heard  by  the  learned 
nutfistrate  together,  with  the  consent  of  the  parties,  and  on  the 
26tt  day  of  July,  1899,  he  convicted  the  appellants  on  all  the 

(a)  iUportad  bj  J.  Anobiw  Stbaban,  Esq.,  BarriBter^t-Law. 
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National     summonses^  and  imposed  in   respect  of  the  charge  of  retailing^ 
CLurE^mED  spi^^s  without  a  licence  on  the  24th  day  of  April,  1899,  a  fine  of 
9.  lOZ.  and  102.  iO«.  costs,  and  on  each  of  the  other  sammonses  a 

Cope.       fioe  of  Is.  and  28.  costs. 
{j^  Upon  the  hearing  of  the  information  the  following  facts  were 

J *       proved  : 

Licennng  The  appellants  were  a  limited  liability  company  dnly  reg^tered 
p  ^^*^  *"^^  incorporated  on  the  27th  day  of  November,  1891,  under  the 
cuJb^j&int  Companies  Acts,  1862  to  1890,  and  carried  on  the  business  of  a 
§toek  company  club  at  No.  43,  Kiog-street,  Govent  Garden,  W.G.,  under  the 
^UenCbersof^  Style  of  *'  The  National  Sporting  Club  Limited." 
l^T^Vifor^^-^  It  was  admitted  that  the  company  had  no  excise  licence  fbrtih^ 
Sale  of  intoxU  Sale  of  any  intosdcating  liquor  or  tobacco. 

eaUngUqvort  The  capital  of  the  company  was  10,000?.,  divided  into  dSOO 
4  4*5  wm^V^^^^^^  shares  of  21,  each  and  1500  ordinary  shares  of  2L 
c.  85,  f.  17 : '  each.  The  preference  shares  (of  which  3442  have  been  i88aed)» 
28  Ftct.  c.  27|  were  originally  allotted  to  members  of  the  club,  but  were  now 
*•  ^^'  held  partly  by  members  and  partly  by  non-members ;  the 
holding  of  non-members  was  only  of  such  shares  as  were  not 
repurchaBable  by  the  club  by  reason  of  their  being  the  property 
of  members  who  had  resigned,  or,  having  been  held  by  members- 
of  the  club  who  had  died,  they  had  become  the  property  of  their 
representatives.  The  preference  shareholders  were  entitled  to 
receive  out  of  the  profits  of  each  year  a  preferential  dividend  at 
the  rate  of  8  per  cent,  per  annum.  The  whole  of  the  ordinary 
shares  were  taken  by  the  two  vendors  of  the  business  in  pai4 
payment  of  the  purchase  money,  and  dividends  were  only  pay-^ 
able  upon  such  ordinary  shares  out  of  the  surplus  profits  (if  any^ 
on  the  year's  working,  after  the  payment  of  the  preferential 
dividend  of  8  per  cent,  above  referred  to.  No  dividend  was  pay-> 
able  except  out  of  the  net  profits  of  the  company  which  were 
entirely  earned  upon  the  club  premises.  The  business  of  the 
company  was  acquired  from  the  two  vendors  (who  became  two- 
directors  of  the  company)  for  8500Z.  in  cash,  and  1500  ordinary 
shares  of  21.  each. 

A  report  and  balance-sheet  duly  audited  had  been  issued 
annually  by  the  directors  to  the  shareholders  since  the  inoorpora-^ 
tion  of  the  company.  Dividends  were  duly  paid  on  the  prefer- 
ence and  ordinary  shares  for  the  years  1897  and  1898. 

On  the  9th  day  of  August,  1895,  a  ktebse  of  the  olnb  premiste^ 
which  had  xxp  to  that  date  been  held  by  the  company  from  the- 
vendors  of  the  business  (who  were  the  assignees  of  a  mortgage 
of  th^  lessee  thereof),  was  granted  to  the  company  by  the  Dakd 
of  Bedford  for  a  term  of  twenty-one  years  at  a  yearly  rent  of 
7502.,  the  company  undertaking,  amongst  other  thingfs,  to  pay  all 
rates  and  taxes,  to  execute  all  repairs,  and  to  insure  the  premises 
{^[ainst  fire  in  the  sum  of  50002.  at  least. 

The  rules  of  the  club  enable  members  to  ititroduce  guests  to  the 
club.  On  ordinary  nights  (beine  nights  other  than ''  entertainment 
nights  ''hereinafter  mentioned)  the  practice  was  for  a  member  intro* 
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dnciiuf  a  gaest  to  write  his  (the  member's)  and  the  guest's  name  ia    Naikwai. 
a  booK  kept  for  the  purpose.     On  "  entertainment  nights ''  (that  d^^iiam* 
is  to  say^  on  eyenings  when  an  athletic  or  some  other  display  was         «. 
being  held  in  the  theatre  of  the  club)  the  practice  was  as  follows :       Oon. 
Tickets  were  issued  to  members  desirous  of  introducing  guests,        r^ 

such  tickets  being  taken  from  a  book  containing  counterfoils  of       ' 

the  same,  and  no  person  was  allowed  to  be  admitted  to  the  dub     LiemiHng 
on  such  occasions  unless  he  produced  to  the  officials  of  the  club  p^^J^jTr 
especially  employed  for  the  purpose  a  ticket,  on  the  counterfoil  ^^J^^^^^JJ 
of  which  was  written  the  name  of  the  guest  and  the  name  of  the  tiochem^ptmif 
member    introducing  such   guest,    such    member    being  held  —Membtnuf 
respoiurible  for  his  guest.         ,,,,,,,  .      ^Z^SJTt 

There  were  provisions  m  the  rules  of  the  club  for  preventing  BdU^f  intoM- 
persons  not  being  members  of  the  club   from  paying  for  any <^«*MVWflu#r*> 
refreshment  or  tobacco  supplied  to  them  in  the  club,  and  the  X^^f^^^ 
same  had  to  be  paid  for  by  a  member.     These  provisions  were  c.  85, «.  17 ; 
made  in  good  faith,  and  notices  calling  attention  to  these  regula-  28  Tict,  «.  27, 
tions  were,  on  the  occasions  hereinafter  referred  to,  posted  in  the       ''  ^^' 
different  rooms  in  the  club  premises.      Strict  instructions  were 
given  both  on  such  occasions  and  at  other  times  to  the  employees 
of  the  club  to  comply  with  this  rule,  and  several  persons,  includ- 
ing an  ex-inspector  of  the  metropolitan  police,  were  speciallv 
employed  (as  on  other  ''  entertainment  nights  ^^)  to  see  that  such 
role  was  carried  out. 

All  intoxicating  liquor  and  tobacco  served  upon  the  club 
premises  were  supplied  to  the  National  Sporting  Club  Limited 
and  paid  for  by  the  company^s  cheque,  and  the  profits  (if  any) 
upon  the  sale  of  the  same,  as  well  as  all  profits  derived  from 
carrying  on  the  club,  went  into  the  funds  of  the  company  and 
were  distributed  in  dividend  amongst  the  shareholders. 

On  the  evenings  of  the  24th  day  of  April  and  the  1st  day  of  May, 
1899^  which  were ''  entertainment  nights,''  the  respondent,  who,  as 
already  stated,  was  an  officer  of  Inland  Revenue  acting  on  the 
instructions  of  his  superiors,  in  company  with  one  Thorpe,  also  an 
officer  of  Inland  Revenue,  obtained  admission  to  the  club  by 
means  of  a  ticket  which  had  been  obtained  from,  and  the  counter- 
foils of  which  were  sigpied  by,  a  member. 

On  the  24th  day  of  April  the  officers  Cope  and  Thorpe  arrived 
about  9  p.m.  At  the  door  they  handed  in  an  envelope  containing 
ihe  tickets  and  passed  in  downstairs  through  a  room  used  as  a 
refreshment  room  into  a  theatre.  A  boxing  competition  was 
ffoing  on;  about  10  p.m.  there  was  an  interval,  and  they  went 
mto  the  refreshment  room  they  had  passed  through.  There  was 
a  bar  on  the  left  coming  from  the  theatre  with  tables  there. 
Thorpe  ordered  supper  for  two,  half  a  bottle  of  claret,  and  a 
glass  of  gin  and  soda  from  a  waiter.  No  question  was  asked  as 
the  officers  entered  as  to  their  being  members.  They  had  signed 
no  book.  What  Thorpe  ordered  was  supplied,  and  he  paid  the 
waiter.  After  that  Cope  ordered  of  the  waiter  two  cigars  and 
was  supplied,  paying  2^.     After  that  the  officers  went  to  the  bar. 


1900. 
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National     Cope  ordered  of  the  barmaid  one  gin  and  soda  and  one  bottle  of 

Oif'^^SiinBo  -^^^^^^  beer.     She  served  the  gin  and  was  pouring  the  soda  out, 

,       ,.,         and  as  she  was  doing  so  she  asked  if  Cope  was  a  member^  and, 

CopB.       without  waiting  for  an  answer,  finished  pouring  it  out.     Cope 

made  no  answer,  but  put  down  2s.    The  Bass's  beer  was  supplied 

too.    There  were  other  persons  in  the  room  being  supplied  with 

Licennng     liquors  and  tobacco. 

AeU—  On  the  1st  day  of  May  the  same  officers  went  to  the  club  again. 

eiS^Joint  Thorpe  handed  in  the  tickets.     They  were  not  asked  any  ques- 

ftock  com/pany  tions  and  signed  no  book.     There   was  a  boxing  competition 

—Mwmheraof  going  ou.     At  the  interval,  about  10  p.m.,  the  officers  went  into 

^IJJJ^^J^the  refreshment  room.     Thorpe  ordered   supper,  one  gin   and 

Sale  of  intowu  soda.   One  lemonade  and  claret  and  cigars  of  the   waiter — a 

eating  Ug^uors  different  waiter.     They  were  supplied,  and  Thorpe  paid.     The 

4*^  6  WW^  officers  went  to  the  bar,  and  Cope  ordered  from  the  same  barmaid 

c.  85, 8. 17 ; '  ^  on  the  24th  day  of  April  one  gin  and  soda  and  one  bottle  of  Bass. 

23  Vik  c.  27,  She  said :  "  Are  yon  a  member,  sir  f  "     Cope  said  "  No."     She 

$.  19.       gj^{ J .  <€  Yon  know  you  are  not  allowed  to  pay,'^  and  did  not 

supply  him.     While  the  officers  were  in  the  refreshment  room 

other  persons  were  being  served  with  liquors  and  tobacco. 

Having  regard  to  the  circumstances  under  which  these  officers 
were  served  as  above  mentioned,  and  to  all  the  evidence  before 
him,  and  to  the  precautions  hereinbefore  referred  to  against  the 
service  of  non-members,  the  learned  magistrate  was  of  opinion 
that  for  the  purposes  of  this  case  the  respondent  and  his  brother 
officer  were  in  the  position  of  members  of  the  club,  that  they  were 
in  fact  taken  and  assumed  by  the  waiters  and  barmaid  who 
supplied  to  them  the  refreshment,  tobacco,  and  liquors,  as  above 
stated,  to  be  members  of  the  club,  and  under  that  assumption  the 
officers  were  in  iact  supplied  by  the  waiters  and  barmaid  as 
members  of  the  club.  He  thought  that  if  the  waiters  and  barmaid 
had  knowingly  supplied  non-members  they  would  have  acted 
beyond  the  scope  of  their  authority  in  so  doing.  He  found  as  a 
fact  that  they  sold  the  liquors  and  tobacco  to  the  officers  thinking 
they  were  members.  He  declined  to  deal  with  the  case  as  one  of 
sale  to  non-members  of  the  club.  Neither  the  waiters  nor  the 
barmaid  were  called  before  him. 

It  was  also  proved  by  the  excise  officers,  and  not  disputed  by 
the  appellants,  that  on  the  occasion  of  each  of  their  visits  a 
number  of  members  of  the  club  were  served  with  intoxicating 
liquors  and  tobacco  upon  the  club  premises,  and  the  magistrate 
found  as  a  fact  that  the  appellants,  on  the  24th  day  of  April  and 
the  1st  day  of  May,  made  a  practice  of  selling  and  did  sell  intoxi- 
cating liquors  of  the  kinds  mentioned  in  the  informations  and 
tobacco  to  members  of  the  club. 

On  the  part  of  the  appellants  it  was  contended  that  the  sale  by 
the  National  Sporting  Club  Limited  of  intoxicating  liquors  and 
tobacco  to  the  shareholders  of  the  company  who  were  members 
of  the  club  was  a  sale  to  members  of  their  own  property,  or  at 
all  events  of  property  of  which  the  members  were  co-owners. 
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-or  in  which  the  members  had  an  interest^  and  was  not  a  sale     Nattonal 
wiihin  the  meaning  of  the  statutes  under  which  these  proceedings  qi^^^]^^^ 
were  taken^  and  that  therefore  no  licence  was  necessary  in  that         v. 
behalf,  and  special  reliance  was  placed  by  the  appellants  upon  the       Oopb. 
cues  of  Oraff  v.  Bvavs  and  Evtms  y.  Newell  and  Hemingway,       T^ 
hereinafter  more  particularly  referred  to.  ' 

On  behalf  of  the  respondent  it  was  contended  that  the  intoxi-    Liemuing 
eating  liquor  and  tobacco  so  sold  to  the  members  of  the  National      ^^j!^ 
Sporting  Club  Limited  were  the  property  of  the  limited  company    cv!2b!!!^M^ 
and  not  of  the  members  of  the  club,  and  that  in  any  case  such  stock  eompam^ 
sale  was  an  infringement  of  the  statutes.  ""^*"'**'!L!!* 

In  the  argument  attention  was  called  to  the  following  cases  and  !^!|^^^^^)«^^ 
statute :  Oro^  v.  Evans  (46  L.  T.  Rep.  347 ;  8  Q.  B.  Diy.  373) ;  ga^into«i. 
Neteell  v.  Hemingway  (60  L.  T.  Rep.  544) ;  Newman  v.  J(me8  «»«»»^  Ur^ofn 
(55  L.  T.  Rep.  327;    17  Q.  B.  Div.  132);  Bmd  v.  Evans  (59  J^*"*^^ 
L.  T.  Rep.  411;  21  Q.  B.  Div.  249);  Boioyer  y.  Percy  Supper  c.  85,  #.  I7j 
Clvh  (69  L.  T.  Rep.  447;  (1893)  2  Q.  B.  154) ;  John  Foster  and  2S  Vict.  o.  27, 
Sens  V.  Oofnmissianers  of  Inland  Revenue  (69  L.  T.  Rep.  817 ;        '"  ^^* 
(1894)  1  Q.  B.  516) ;  CoHmany.  Mills {7bh.  T.  Rep.  590;  (1897) 
1  Q.  B.  806)  ;  Lyman  y.  (yReilhf,  (1898)  L.  Rep.  Ir.  2,  p.  48)  ; 
Sale  of  Ooods  Act,  1893,  s.  1  (1). 

The  learned  magistrate  was  of  opinion  upon  the  evidence 
before  him  that  the  appellant  company  was  cariying  on  the 
business  of  a  proprietary  club,  the  goodwill  and  fixtures  whereof 
ihe  company  had  bought;  that  the  company  known  as  the 
National  Sporting  Club  Limited  was  a  separate  leg^l  entity 
distinct  from  the  club  and  also  distinct  from  its  shareholders ; 
that  the  refreshment,  liquors,  and  tobacco  sold  were  bought  for 
and  paid  for  by  the  company,  and  were  the  property  of  the  com- 
pany, and  not  in  any  way  the  property  of  the  members  of  the 
clnb ;  that  the  refreshments,  liquors,  and  tobacco  were  sold  by 
and  for  tbe  company  to  the  individual  members  of  the  club,  who 
were  supplied  therewith  by  the  waiters  and  barmaid ;  that  all  the 
profits  from  the  sale  of  the  refreshments,  liquors,  and  tobacco  to 
members  of  the  club,  and  from  carrying  on  the  chtb,  were  the 
property  of  and  received  by  the  company,  and  were  divisible 
amongst  the  shareholders  of  the  company  as  such  according  to 
iheir  respective  rights  as  such  shareholders  ;  that  the  managers, 
waiters,  barmaid,  and  other  servants  employed  in  the  club  were 
the  servants  of  the  company  ;  and  that  there  was  no  transfer  of 
the  property  in  any  liquor  or  tobacco  until  the  particular  liquor 
or  tobacco  was  supplied  and  handed  to  the  member  of  the  club 
ordering  it,  and  who  was  in  fact  thereby  bound  to  pay  for  it ;  and 
that  Buch  transaction  of  supplying  and  handing  over  the  liquor  and 
tobacco  was  a  sale  thereof. 

Phe  learned  magistrate  convicted  the  company  accordingly  of 
two  offences  against  6  Greo.  4,  c.  81,  s.  26,  for  retailing  spirits 
without  a  licence  on  the  24th  day  of  April  and  the  1st  day  of  May 
respectively,  and  of  two  offences  against  26  Geo.  4,  s.  81,  for 
dealing  in  tobacco  without  a  licence  on  the  24th  day  of  April  and 
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National     the   lat  day  of  May  respectively^  and  of  two  offences  against 

Olto^'^iSSb)  ^.^  &  24  Vict.  c.  27,  s.  19,  for  selling  wine  by  retail  without  a 

^.  licence  on  the  24th  day  of  April  and  the  Ist  day  of  May  respec- 

OopB.        tiyely,  and  of  one  offenoe  against  4  &  5  Will.  4,  c.  85^  s.  17,  for 

1900         Belling  beer  by  retail  without  a  licence,  and  imposed  the  penalties 

*       as  above  stated. 

Licennng        The  question  upon  which  the  opinion  of  the  Court  was  desired 

pA^j^T       was  whether  the  learned  magistrate  upon  the  above  statement  of 

eU^^^inli  ^ts  came  to  a  correct  determination  and  decision  in  point  of  law 

9toch  company  with  regard  to  the  sale  of  intoxicating  liquors  and  tobacco  ta 

-^Jfamfc«r»  ^f  members  of  the  club. 

company  part 

SS^it^i^      By  the  Beerhouse  Act,  1884  (4  &  5  Will.  4,  c.  85)  : 

eaJting  Uguorf      Sect  17.  Evary  person  not  being  duly  licensed  to  seU  beer,  cyder,  and  perry  ae  the 

and  Uibacoo keeper  of  a  common  inn,  alehonse,  or  Tiotnalling-honse,  who  shall  sell  any  beer, 

4^5  WiXL,  4,  oyder,  or  perry  by  retail  to  be  drank  or  consumed  in  or  upon  the  hoose  or  premises- 
c.  85,  «.  17 ;    ^bere  sold  without  liaTing  an  excise  retail  licence  in  force  authorising  him  so  to  do- 
S3  Yict.  c.  27  •    •    •    *^^  forfeit  twenty  ponnds. 

By  the  Refreshment  Houses  Act,  1860  (23  &  24  Yict.  c.  27) : 

Secii  19.  Every  person  who  shall  sell  any  wise  by  retail,  whether  to  b^  eensnmedi 
on  Uie  promisee  or  not,  without  haying  a  proper  licence  in  force  duly  aathorising  hinn 
in  that  behalf  shall,  orer  and  aboTO  any  otoer  penalty  to  wtiich  he  may  be  Uable^- 
forfeit  the  sum  of  twenty  pounds. 

Lawson  Walton,  Q.C.  (C.  Mathews  with  him). — This  is  a  case- 
of  extreme  importance,  since,  should  the  Court  decide  that  the 
learned  magistrate's  view  of  the  law  is  correct^  the  decision  will 
apply  to  every  proprietary  club.  Here  undoubtedly  there  is  a 
sale  in  one  sense  when  one  member  buys  intoxicating  liquor.. 
The  company  owns  the  liquor,  and,  although  all  the  members  of 
the  club  are  shareholders  in  the  company,  yet  some  shareholders- 
of  the  company  are  not  members  of  the  club.  The  sale,  then,  is- 
not  a  mere  re-distribution  of  joint  property,  as  has  always  been 
held  to  be  the  case  where  liquor  is  sold  to  membOTS  of  a 
members'  club.  The  qaestion  however  is  not.  Has  there  been  a 
sale  merely  ?  It  is.  Has  there  been  a  sale  within  sect.  8  of  the 
Licensing  Act,  1872  f  [The  Attomey-Oeneral. — The  information 
is  not  laid  under  the  Licensing  Act.]  The  whole  of  the  autho-- 
rities  are  on  that  section,  and  to  understand  the  condition  of  the- 
law  and  its  application  it  is  necessary  to  refer  to  that  Act.  That 
Act  and  the  excise  Acts  show  that  the  sales  that  were  aimed  at 
were  sales  by  retail  where  the  seller  was  carrying  on  the  business 
of  an  alehouse.  Here  the  business  carried  on  is  the  business  of 
a  club.  Incidentally  to  that  business  the  proprietor  sells  liquor 
and  tobacco  to  the  members  of  the  club.  In  doing  so  he  is  not 
carrying  on  the  business  of  an  alehouse  oranything  in  that  nature. 
He  is  rather  in  the  position  of  the  Benchers  of  the  Inns  of  Oonrt 
who  supply  refreshments  to  their  students.  It  has  never  been 
suggested  that  they  must  have  a  licence.  The  same  rule  applies 
to  colleges  and  to  public  schools.  To  sell  intoxicating  liquors  in 
such  a  way  as  to  bring  the  sale  within  the  excise  and  licensing 
laws  the  sale  must  be  to  all  and  sundry — ^to  anybody  who  applies* 
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It  has  been  said  that  this  contention  was  overrnled  {Bowyer  v.     Ninov^ 
Percy  Swpper  Club,  sup.),  but  this  is  not  so.    Wright,  J.  expressly  0iS**iSra» 
pointed  out  in  his  judgment  that  the  decision  was  not  to  be  taken  «. 

as  holding  that  all  proprietary  clabs  need  licences ;  but  went  on  Cora, 
the  special  facts  of  that  particular  case.  [Channell,  J. — They  ^Z^ 
codd  not  reverse  the  finding  of  the  magistrate  that  the  club  was  ' 

a  hena  fide  clab  ?]     No ;  but  the  inferences  drawn  by  the  learned    Lieenting 
jodge  that  the  proprietary  company  in   that  case  were  under  no    n^^JffjjT 
obligation  to  supply  the  members  of  the  club  with  liquor  shows   ^^^S^^M 
that  it  was  not  formed  for  the  purpose  of  carrying  on  the  club,  »ioeh  eomp4aiifif 
but  simply  for  the  purpose  of  making  profits  by  selling  liquors.  —Mrnnbers^ 
But,  if  the  sale  is  a  mere  machinery  for  enabling  members  of  a  *!^Stoy^ 
dub  to  obtain  intoxicating  liquors  on  their  own  premises  it  is  flral«qfinto««» 
not  within  the  excise  Acts.     This  was  held  in  Newell  v.  Heming*  catitng  liftMrt 
wail  (sun  ^  ^''^  foboceo— * 

Counsel  also  referred  to  the  other  cases  above  set  out.  e.  85, «.  17; 

The  Attomey-Oeneral,  Danckwerts,  Q.C.,  and  Bowlatt  for  the  28  Vict,  c  87» 
respondent^  were  not  called  on.  *•  ^** 

CoAKNELL,  J. — ^In  this  case  I  am  of  opinion  that  the  appeal 
must  be  dismissed.  There  have  been  a  good  many  cases  quoted 
to  us,  and  the  principle  of  these  cases  has  been  referred  to,  but  I 
think  that  this  case  must  be  disposed  of  upon  its  special  facts. 
Now  the  law  with  reference  to  purely  members'  clubs  may  be 
taken  to  be  settled,  namely,  that  in  the  cases  of  purely  members' 
clubs  a  licence  is  not  required,  that  the  form  that  is  gone  through 
in  the  coffee  room  or  in  other  parts  of  the  club  house  where 
refreshments  are  sold  is,  in  one  sense,  not  a  selling  of  liquors  so  as 
to  make  the  licensing  laws  applicable,  but  that  it  is  merely  a 
mode  of  distributing  common  property.  It  is  treated  as  being 
analogous  to  the  simple  case  in  which  people  living  in  the  same 
house  might  order  a  cask  of  beer  on  joint  account  and  arrange 
between  themselves  that  the  proportions  in  which  they  should 
pay  for  it  should  be  the  proportions  in  which  they  used  it — that, 
in  other  words,  an  account  should  be  kept  of  the  number  of  quarts 
or  what  not  that  they  had  out  of  it.  As  that  case  would  be 
cdearly  one  purchase  of  the  cask  of  beer,  it  would  become,  not 
iheir  joint  property,  strictly  speaking,  since  it  might  be  that 
they  had  not  all  equal  interests  in  it,  but  property  in  which  they 
aQ  nad  a  common  interest,  and  the  so-called  sale  was  a  mere 
distribution  between  them  of  their  common  property.  Sales  in 
members'  clubs  are  treated  as  being  similar  to  that.  Then  it 
has  forther  been  held  that,  that  being  the  principle  applicable  to 
members'  clubs,  it  is  not  altered  by  the  fact  that  the  property  is 
vested  for  purposes  of  convenience  in  trustees.  In  the  case 
where  it  is  so  vested  the  property  is  of  course  in  those  trustees, 
and  in  one  sense  ihe  members'  clubs  have  no  legal  property  in 
the  excisable  articles;  but  they  have  an  interest  in  them. 
Whether  one  may  properly  call  it  an  equitable  interest  I  really  do 
not  know,  but  it  does  not  matter.  The  interest  they  have  is 
treated  just  the  same  as  if  it  were  the  legal  property.     It  is  so 
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National     to  all  intents  and  purposes,  and  the  sale  of  it  among  the  members 

Olub^LuTtbd  ^*  *re*^t®d  as  being  a  mere  distribution  of  the  property  in  which 

^  they  have  a  common  interest,  although  the  leg^l  ownership  is 

CopB.        Tested  in  trustees.     Mr.  Lawson  Walton  may  be  quite  right  (I 

1900        ^^^  ^^^  Attorney-General  I  would  express  no  opinion  about  it 

!        and  I  do  not)  in  saying  that  a  corporation  may  be  constituted 

Liceming     the  proprietors  of  a  members'  club  which  may  stand  in  exactly 
p  ^^^      ^^^  position  in  which  trustees  stand  in  the  same  case.     He  may 
civiH-Joiat  a^so  be  right  in  saying  that  Newell  v.  Hemingway  («up.)  is  a 
ftoefceo9n|>atiy  distinct  authority  to  that  effect.     Possibly  it  is.     Possibly,  on 
^M^mben  ©/the  Other  hand,  it  may  be  explained  by  the  fact  that  in  that  case 
^^ll^^orv^  ^^  ^^  ^^^7  ^^®  manager  who  had  been  prosecuted.   I  say  nothinj^ 
BaUofinUMi'  about  which  way  it  is,  because  I  do  not  think  the  facts  of  this 
^J^  ^ir*^*  ^^**®  bring  it  within  the   principle  of  that  decision,  even  if  he  is 
4  4-5  WiU,^  right  upon  it.     Going  on  from  that,  what  is  the  case  in  an  ordi- 
.6.  85,  f.  17 ; '  nar^  proprietary  club  f      I  propose  to  imitate   the  caution  of 
28  Vict  c.  27,  Wright,  J.  in  not  laying  down  any  general  rule  applicable  to 
''  proprietary  clubs  generally,  because  I   can   conceive  that  it  is 

possible  that  a  club  might  exist  which  might  be  called  a  pro- 
prietary club,  and  in  which  nevertheless  the  proprietors  might 
really  be  in  the  position  of  trustees  of  a  members'  club.  It  is 
possible  this  might  be  so ;  but  to  take  the  case  of  what  is  known 
as  a  proprietary  club,  an  individual  or  one  or  two  individuals 
joining  together  (it  does  not  matter  which)  in  popular  language 
'^  run  "  the  club,  provide  everything  that  is  provided,  but  only  to 
members  of  the  club.  The  proprietor  does  not  allow  everybody 
to  come  into  the  place,  to  sit  in  the  room^,  to  read  the  news- 
papers, or  to  have  his  meals,  or  to  have  his  liquors  as  a  hotel  pro- 
prietor would  do.  The  customer  must  either  be  elected  by  the 
members  themselves,  or  by  a  committee  or  in  some  way  or  other 
to  the  club.  It  is  a  limited  (and  a  very  limited)  portion  of  the 
public  who  have  the  benefit  of  the  institution.  Nevertheless  the 
proprietor  manages  the  whole  thing ;  the  property  in  it  is  his 
both  in  law  and  in  fact ;  the  members  have  no  share  in  that 
property  at  all.  It  is  impossible  to  bring  that  case  within 
the  suggestion  that  a  sale  among  members  is  a  mere  distri- 
bution, and  a  mere  mode  of  enjoying  property  in  which  they 
have  a  common  interest.  That  seems  to  me  to  be  the  case 
in  reference  to  an  ordinary  proprietary  club  in  which  the  pro- 
prietor makes  a  profit  out  of  the  concern.  It  has  been  said  in 
the  members'  club  cases  (and  rightly  said)  that  it  does  not 
sigpiify  whether  there  is  a  profit  or  not — ^that  is,  it  does  not  signify 
whether  the  articles  are  sold  in  the  coffee  room  at  the  exact  cost 
price,  or  whether,  as  in  the  great  majority  of  cases  of  course  is 
done,  they  are  sold  for  something  more  than  the  exact  price,  so 
as  to  make  a  profit  to  the  club.  That  does  not  signify  in  the 
members'  club  cases,  because  the  profit  there  goes  to  the  general 
purposes  of  the  club  and  is  distributed  again  amon^  the  members, 
and  so  again  is  only  a  mode  of  distributing  and  enjoying  common 
property.    But  where  there  is  a  proprietor  it  is  a  very  important 
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Sieation :  To  whom  does  the  profit  go^  and  who  bears  the  loss  if    Naxioval 
ere  be  one  ?     The  Irish  case  which  has  been  cited  is  important  ^  ^f™^ 
to  a  certain  extent  m  bringing  this  oat.     The  result^  therefore,  v. 

seems  to  me  to  be  that  it  is  quite  clear  in  principle  that  the  sale       Oora. 
to  members  of  intoxicating  liquors  in  what  I  call  an  ordinary        ^7^ 
proprietary  club — ^that  is,  in  a  club  where  the  proprietor  gets  the  ' 

profits  of  the  transaction,  and  is  carrying  on  the  business — ^is  a     Liemuin^ 
sale  by  retail  within  the  Licensing  Acts.     I  further  think  myself  pj^^j^ 
that  this  was  and  must  be  taken  to  have  been  decided  in  Bowyer    o^S^^mL 
▼.  Percy  Supper  Club.     Although  it  is  true  that  in  that  case  ttoek  eompany 
observations  were  made  by  one  of  the  learned  judges  which  show  TJ^fj^^^^ ^ 
that  he  did  not  agree  with  the  decision  of  the  magistrate  in  ^^IS^IiXJnh^ 
point  of  fact,  yet  I  think  we  might  assume  that  he  decided  the  SaUofinimi' 
case  upon  the  very  ground  upon  which  I  think  it  ought  to  have  ^^JV'^jJJjJJT* 
been  decided,  and  upon  which  the  case  of  a  purely  proprietary  ^  ..  g  ^^^  ^ 
club  where  the  proprietor  gets  the  profits  ought  to  be  decided,  e.  85, «.  17 ; ' 
The  important  passage  of  the  judgment  begins  at  the  top  of^^^*  ^'^^r 
p.  157,  where  Mathew,  J.  says  :  ''  It  is  agreed  on  all  hands  that       ''  ^** 
the  stock  of  wines  and  spirits  in  the  place  belonged  to  the  pro- 
prietary company.    It  is  agreed  further  that  the  company  was 
under  no  obligation  to  furnish  the  members  of  the  dub  with 
any  special  wine  or  particular  spirits.      The  company  supplied 
them  as  it  thought  proper  out  of  its  stock.''      In  many  pro- 
prietary clubs  (in  most  of  them,  I  should  think)  there  would  be 
a  tariff  put  up  which  would  generally  be  settled  in  consultation 
between  the  proprietor  and  the  members.     That  is  really  only  a 
portion  of  the  terms  on  which  the  members  have  come  into  the 
club  and  paid  money  as  their  subscriptions.     It  is  a  matter  of 
arrangement  in   that  way.      It  does   not  give   them  any  real 
interest  in  the  property  of  the  club  or  in  the  stocks  of  wines  and 
spirits    which   are   distributed  when  sold   in   the   coffee-room. 
Now,  that  appears  to  me  to  be  clearly  the  principle  of  an  ordinary 
proprietary  club,  and  I  cannot  help  thinxing  from  my  personal 
recollection  that  it  was  understood  when  Bowyer  v.  Percy  Supper 
Club  was  decided  that  it  was  a  decision  that  proprietary  clubs 
pore  and  simple  required  a  licence,  although  Wright,  J.  care- 
fully said  that  he  did  not  decide  that  there  might  not  be 
proprietary  clubs  which   would  really   come   under  the  same 
principle  as  members'  clubs.     That  being  so,  how  are  we  to  deal 
with  tne  present  case  ?     Now,  the  present  case  is  not  a  case  in 
which  the  members  of  the  club  have  been  incorporated  into  a 
simple  corporation  consisting  solely  and  entirely  of  the  members 
of  the  club.     If  that  were  the  case  the  argument  might  be — as 
indeed  it  is — a  strong  one  that  it  is  within  the  principle  of 
members'  clubs.     But  we  said  we  would  not  decide  that,  and  we 
do  not  decide  it.    The  argument,  I  repeat,  is  a  strong  one  that 
a  corporation  are  simply  put  in  the  position  of  the  members  in  a 
members'  club,  although  in  law  the  shareholders  in  the  company 
have  no  interest  at  aU  in  the  property  of  the  club ;  they  have 
only  a  right  to  share  in  the  ultimate  proceeds  of  it,  and  so 
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Natiohal     on  ander  certain  circamstanoes ;    and^  althoagh    in  law   the 

Oun^SmMD  ^^"^P^'^y  is  *  legal  entity  entirely  distinct  from  its  shareholders, 

9.         yet  nevertheless  in  snch  a  case  as  that  it  might  well  be  held— • 

Gopx.       and    Mr.    Lawson    Walton    says    it    was    held  in    Newell  v. 

^^       Hemingway — that   it   was    still    a   mere   case    of    distributing 

.*       property  in  which  the  shareholders  of  the  company  and  the 

Heetmng    members  of  the  clnb  (who  would  be  identical  in  that  case)  had  a 

PftwIitLru  ^°^°^^^  interest.      But  in  this  case  the  constitution  of  the 

elti^^^!/bini   co™p&i^y  does  not  appear  to  me  to  be  confined  to  a  mere  incor- 

«toefc  company  poration  of  the  members  of  the  club.    As  a  matter  of  fact,  there 

— Jiromfterf  of  are  others  than  members  in  the  company.     It  is  said  that  their 

^I^^I^^J^I^^^^^  number  is  few,  and  that  their  presence  arises  from  accidental 

B<iU  of  intern-  circumstances,  people  who  were  members  or  shareholders  having 

'«<**p£^  Wjj^*  died  or  resigned  their  membership.     However,  there  are  some 

r<f>5  W^^  outside  shareholders,  and  there  being  some  we  have  got  a  legal 

e.  85, «.  17 ; '  entity  (the  corporation)  which  is  not  either  in  law  or  in  fact 

28  Viei.  e.  27,  identical  with  the  members  of  the  clnb.     It  is  to  this  outside 

'*  ^^'       body  that  the  property  of  the  club  belongs,  and  if  the  members 

of  the  clnb  in  buying  any  of  that  property,  by  taking  a  glass  of 

whisky,  or  whatever  it  is,  are  distributing  some  common  property, 

they  are  distributing  not  their  own  common  property  but  the 

common  property  or  a  different  body — the  shareholders  of  the 

company.     The  consequence  is  that  the  case  is  brought  within 

the  principle  applicable  to  an  ordinary  proprietary  club.     The 

proprietor  in  this  case  is  incorporated,  but  the  proprietor  makes 

profits  out  of  this  club  and  pays  dividends,  and  there  are  some 

few   shareholders  who  are  not  members  of  the  club   who  are 

actually  taking  profits  arising  from  the  sale  of  the  liquors,  or  at 

any  rate  from  the  general  carrying  on  of  the  club  in  which  the 

liquors  are  sold,  and  of  which  the  selling  of  the  liquors  forms 

part.     It  seems  to  me  quite  impossible  to  bring  this  case  within 

the  principle  of  members'  clubs.     It  comes  within  the  principle 

applicable  to  a  proprietary  club  where  there  is  a  sale  of  liquors. 

And  it  is  a  sale  by  retail.     Whether  one  treats  this  as  arising 

upon  the  words  of  the  Excise  Act,  or  upon  the  words  of  the 

third  section  of  the  Licensing  Act,  it  clearly  comes  within  them, 

and  on  this  ground  the  appeal  must  be  dismissed. 

BucENiLL,  J. — I  entirely  concur,  and  I  do  not  think  I  can  add 
anything  to  my  learned  brother^s  judgment. 

Appeal  dierniesed  with  coats. 
Solicitors  for  the  appellants,  Lea  and  Lea. 
Solicitor  for  the  respondent,  The  Solxcitor  of  Inland  Revenue. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  April  10,  1900. 

(Before  Bidlet  and  Darling,   JJ.) 

BoBEBTSON  (apps.)  V.  Habbis  (resp.).  (a) 

Sale  of  Food  and  Drugs  Act — AduUeraiion^-Milk — Contract  for 
supply  of  milk  in  weekly  quantities — Warranty  in  contract — 
Sufficient  for  ea^^h  weekly  purchase--^8ale  of  Food  and  Drugs 
Act,  1875  (38  ^  89  Vict.  c.  68),  s.  25. 

Where  a  written  contract  for  the  sv/pply  of  milk,  to  be  delivered 
in  certain  quantities  from  time  to  time,  contains  a  warranty 
thai  the  milk  is  to  be  of  a  certain  quality,  there  mv^t  be  some 
evidence  in  writing  accompanying  any  specific  sale  to  show  that 
the  warranty  in  the  original  contract  extends  to  and  includes 
thai  particular  sale. 

Harris  v.  May  (12  Q.  B.  Div.  97) ;  Laidlaw  v.  Wilson  (1894) 
1  Q.  B.  74)  considered. 

CASE  stated  by  the  stipendiary  magistrate  for  the  city  of 
Sheffield. 
An  information  charged  that  the  respondent  William  Harris, 
on  the  15th  day  of  December,  1899,  unlawfully  did  sell  by  his 
Bervant,  to  an  inspector  of  nuisances  for  the  city,  to  his  prejudice 
a  certain  article  of  food  which  was  not  of  the  nature,  substance, 
and  quality  of  the  article — namely,  one  pint  of  new  milk — 
demanded  by  the  purchaser,  such  article  of  food  containing  milk 
ninety  parts,  added  water  ten  parts,  contrary  to  sect.  6  of  the 
Sale  of  Pood  and  Drugs  Act,  1875. 

The  following  written  agreement  was  proved : 

20th  Jan.  1899.— HaU  Farm,  Duffield.— I,  Sarah  Sheldon,  of  the  aboYe  address, 
agree  to  sell  to  William  Harris,  of  682,  Attercli fife-road,  Sheffield,  one  thousand 
nylons  of  milk  weekly  in  snch  quantities  as  arranged,  the  milk  to  be  pure  new  milk 
delivered  at  Attercliffe,  Masboro",  and  Swintou  stations  on  the  Midland  Railway, 
caniage  paid,  at  7^  per  imperial  gallon  from  the  21st  of  January  to  the  Slst  of 
)farch,  1899,  both  inclusive,  l-^d.  per  imperial  gallon  from  the  1st  of  April,  1899,  to 
the  80th  of  September,  1899,  both  inclusive,  and  7\d.  per  imperial  gallon  from  the 
Ist  of  October,  1899,  to  the  20th  January,  1900,  both  inclusive.— (Signed)  Sarah 
fiiinDOM.— Stamp  6d. 

The  defendant  was  acquitted. 

The  question  for  the  opinion  of  the  Court  was  whether,  in  the 
written  agreement  dated  the  20th  day  of  January,  1899,  there 
was  or  was  not  a  written  warranty  within  the  meaning  of  sect.  25 
of  the  Sale  of  Food  and  Drugs  Act,  1875,  that  the  milk  should 
be  new  milk. 

(a)  Reported  by  W.  W.  Orh,  Esq.,  Barrister-at-Law. 
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KoBBtraoN        Sect.  25  of  the  Sale  of  Food  and  Drags  Act,  1875  (38  &  39- 
g  ^^         Vict.  c.  63)  provides  : 

— *—  If  the  defendant  in  any  prooeoution  under  this  Aot  provd  to  the  satisfaotion  of  the- 

1900.         jnstioeB  or  court  that  he  had  purchased  the  article  In  question  as  the  same  in  the 

nature,  subetanoe,  and  quality  as  that  demanded  of  him  by  the  prosecutor,  and  with  a 

Sale  of  Food  written  warranty  to  that  effect,  that  he  had  no  reason  to  believe  at  the  time  wImid  he 

end  Dru/gB     sold  it  that  the  article  was  otherwise,  and  that  he  sold  it  in  the  same  state  as  when  he 

JLci — ildulte-  purchased  it,  he  shall  be  discharged  from  the  prosecution,  but  shall  be  liable  to  pey 

^s^ki^on  in  milk  the  costs  incurred  by  the  prosecutor,  unless  he  shall  have  given  due  notice  to  him 

— WeM)f     that  he  will  rely  on  the  above  defenoe. 

Wa/rranty—       Begifiald  Brown^  Q.C.   for  the  appellant. — The   question    is> 
^^**S^!!u  *^  ^^®t'^®r  the  one  original  contract  of  warranty  was  sufficient  to 

^^jj._^    cover  each  particular  delivery  of  the  milk.     We  submit  that  in. 
88  4*89  Viet,  this  case  it  was  not  sufficient.     There  must  be  some  evidence  in 

c.  63,  a.  25.    writing  accompanying  the  delivery  in  question,  identifying  or 
earmarking  the  delivery.     To  bring  the  case  within  the  pro- 
tection of  sect.  25  there  must  be  with  each  particular  delivery  a 
written  warranty,  or  something  in  writing,  such  as  an  invoice  or 
a  label,  to  identify  that  particular  delivery  as  coming  under  the* 
^warranty.     In  Rook  v.  Eophy  (38  L.  T.  Bep.  649 ;  3  Ex.  Div. 
* iSOO)  an  invoice  containing  a  mere  description  of  the  article  sold 
was  held  not  to  be  a  written  warranty  under  sect.  25.     Kelly,. 
C.B.  there  said  that  as  the  invoice  contained  nothing  more  than 
a  description  it  could  not  be  deemed  a  warranty ;  and  Pollock,  B. 
said  :  ''  In  my  opinion  what  is  required  by  the  statute  is  a  writin|f 
expressing  on  the  face  of  it  that  it  is  a  warranty .''     In  Marrts 
V.  May  [ubi  swp.)    a  written  contract  similar  to  the  present^ 
whereby  F.  agreed  to  sell  to  the  appellant  eighty-six  g^ons  of 
good  and  pure  milk  a  day  for  six  months,  was  held  not  to  con- 
stitute a  written  warranty  in  respect  of  a  specific  delivery  of  milk 
sold  by  the  appellant  on  a  subsequent  day.     [Dablino,  J. — ^The 
contract  here  is  a  contract  for  a  future  sale  of  milk  to  be  pnre^ 
which  is  somewhat  different  from  a  warranty  as  to  an  existing^ 
thing.]      There  is  not  a  decided  case  of  a  warranty  under  this 
section  in  which  there  has  not  been  a  written  warranty,  or  an 
invoice  or  label  referring  to  the  written  warranty.     In  Farmers 
am,d  Cleveland  Dairies  Company  Limited  v.  Stevenson  (68  L.  T. 
Rep.    776),    it    was    held    that    the  contract    and  the  label, 
together  formed  a   written  warranty,    but  the  label  bore  the- 
words  '^warranted  genuine  new  milk,  ArC.^',*  and  the  effect  of 
Eotchin  v.  Eindmarsh  (65  L.  T.  Bep.  149;  (1891)  2  Q.  B.  181) 
is   that  there  must  be   a  written  warranty  with  each   parcel 
delivered.     So,  in  Elder  v.  Bmithson  (57  J.  P.  809),  a  label  with 
the  words  '^warranted  pure''  printed  thereon  was  held  not  to 
be  of  itself  sufficient ;  but  in  Laidlaw  v.  Wilson  {uhi  sup.),  in. 
which  Earris  v.  May  {vbi  swp.)  was  distinguished,  the  ori^nal 
contract  and  the  invoice  of  a  particular  parcel  were  held  to  lorm. 
a  sufficient   written   warranty   of  that  parcel.     There  was   an. 
invoice  with  each  parcel  identifying  that  parcel  with  the  contract, 
as  there  was  in  Lindsay  v.  Book  (63  L.  «f.  231,  M.  C.) ;  but  if  the 
invoice  or  label  is  not  connected  with  an  original  contract  ol 
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warraoty,  then  neither  the  invoice  nor  labels  even  though  they    Rousison 
oontaiiL  the    words    "  warranted  genaine   and   pore/^   can  of      „  ^' 
themselves    constitute    a.  written  warranty   within    sect.    25:        ^"''' 
laniM  Y.  Van  Tromp,  72  L.  T.  Bep.  499 ;  Hawhina  v.  WilliarMy       1900. 
59    J.   P.   533.      Upon   these  authorities^  and  especially   upon      tTT'bl^^ 
HarrU  v.  May  {uhi  imp.),. and  upon  the  words  of  sect.  25  it  is    ^andDrwa 
clear  that  there  must  be  some  written  document  amounting  to  a  Aei—Adu.U€' 
warranty  passing  at  the  date  of  each  delivery,  or  some  words  to  faWorv— jfiifc^ 
the  like  effect  stamped  on  the  article  or  the  vessel  containing  the     ^JT^^j^ 
article  which  is  being  sold.     A  statute  which  was  passed  for  the    Warranty'- 
protection  of  the  public  should  be  construed  in  this  sense,  other-  Aippiicaiion  to 
wise  it  would  open  the  door   to  considerable  adulteration    of    P*''**f*^*'    . 

.»  1^ '^  •ttjjpty  — 

artLClea.  88  ^  39  Vict. 

F^nkau  for  the  respondent. — ^The  question  put  by  the  magis-    c.  63,  a.  25. 
trate  was  whether,  by  virtue  of  the  written  agreement   of  the 
20th  day  of  January,   1899,  there   was  or  was  not  a   written 
warranty  within  sect.  25.     The  case  has  been  argued  for  the 
appellant  as  if  the  only  question   were  whether  there  was  any 
evidence    to   connect  the  written  warranty  with   the  delivery. 
That  point  is  not  open,  as  the  magistrate  must  be  taken  to  have 
held  that  the  delivery   was   under   the  contract.     It   must  bu 
iidmitted   that  the  document  of  the  20th    day  of  January   did 
contain  a  written  warranty,  and  that  really  concludes  the  point 
for  decision.     In  the  first  place,  this  document  was  a  warranty. 
Warranty  is  defined  in  Benjamin  on  Sale  (p.  607)  asa ''  collateral 
undertaking,  forming  part  of  the  contract  by  the  agreement  of 
the  parties  express  or  implied/'     The  words  in  this  contract ''  to 
be  pure  new  milk ''  are  an  undertaking,  and  a  written  under- 
taking, satisfying  the  statute.     By  reason  of  the  form  of  the 
words  in  this  case  it  is  easily  distinguishable  from  Harris  v. 
May  {vhi  gup.).     The  words  there  were  a  mere  sale  by  descrip- 
tion and  would  perhaps  imply  a  warranty,  but  not  a  written 
warranty  as  the  section  requires ;  so  that  in  Harris  v.  May  {ubi 
sup.)  there  was  no  written  warranty,  although  there  may  have 
been  an  implied  warranty.      Sect.  25  does  not  say  *'  delivered  '^ 
with  a  written   warranty,   but    "  purchased  '^   with   a   written 
warranty ;  and  in  the  present  case  the  milk  was  purchased  with 
a  written   warranty.      "  Purchased  with  a  written  warranty  '^ 
merely  means  that  the  contract  which  ultimately  leads  to  the 
delivery  must  itself  contain  the  warranty  ;  it  does  not  mean  that 
Ae  warranty  is  to  go  along  with  the  delivery,  and  all  the  cases 
show  that  it  is  the  contract  which  is  to  be  looked  at  and  nothing 
else.    In  Laidlaiv  v.  Wilson  {ubi  sup.),  Charles,  J.  says :  ^^But 
the  iovoice  was  no  part  of  the  contract,  and  it  is  in  the  contract, 
and  in  the  contract  alone,  that  the  warranty  which  the  statute 
reqaires  must  be  sought.^'     The  same  principle  was  laid  down  in 
Farmers  and  Cleveland  Dairies  Company  v.  Stevenson  {tibi  sup.), 
showing  that  there  must  be  an  express  written  warranty  in  the 
writing  itself,  though  there  need  not  be  the  word  "  warranty  '^ 
if  there  be  something  amounting  to  it ;   and  in  Irons  v.    Van 
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RouBTioH    Trom/p  {vhi  8wp.)  Gave,  J.  said  that  the  magistrates  were  per- 
„  ^'         fectly  right  in  not  looking  at  the  invoice-^n  other  words^  that 

they  were  to  look  at  the  contract  itself.     There  was  no  need  for 

1900.        the  warranty  to  go  with  each  article ;  if  it  were  otherwise,  it 
"~        would  not  be  possible  to  carry  on  business ;  and  there  was  no 

and  Drugs  ^®®^  ^  have  the  word  •'  warranty "  :  {Laidlaw  v.  WiUon,  ubi 
Aet-^AduXte-  8up. ;  Irons  v.  Van  Tromp,  ubi  sup.).  The  magistrate  was 
raHon—MUk  satisfied  that  the  delivery  was  under  the  contract,  and  it  was  a 

7^iy!l     question  of  fact  for  him  whether  the  two  things  were  sufficiently 
Warranty —  Connected. 
AppUcation  to      RiDLBT,  J. — ^I  think  that  our  judgment  should  be  for  the  appel- 

«i®«l«—  ^^^'  ''^®  question  is  whether  there  was  put  forward  on  behalf 
38  4*  39  Vict  ot  the  defendant,  William  Harris,  a  written  warranty  sufficient  to 

c.  63, 8. 25.  satisfy  the  25th  section  of  the  Sale  of  Food  and  Drugs  Act,  1875. 
He  has  satisfied  the  statute  in  this  respect,  that  it  is  found  as  a 
fact  that  he  had  no  reason  to  believe  at  the  time  when  he  sold  the 
milk  that  the  article  was  otherwise  than  as  represented,  but  the 
question  is  whether  he  has  shown  that  he  purchased  it  with  a 
written  warranty  to  the  effect  that  it  was  the  same  in  nature, 
substance,  and  quality  as  that  demanded  of  him  by  the  prosecutor. 
I  do  not  think  that  he  has  shown  it.  He  has  satisfied  the  provi- 
sion in  the  section  to  some  extent — ^that  is  to  say,  he  has  pro- 
duced a  written  agreement  under  which  he  agreed  to  buy  1000 
gallons  of  milk  to  be  sold  in  certain  quantities,  the  milk  to  be 
pure  new  milk  delivered  over  a  certain  period  of  time.  That  is  a 
written  warranty.  I  adopt  for  that  purpose  the  reasoning  of 
Charles,  J.  in  Laidlaw  v.  Wilson  {vhi  sup,),  where  he  says :  "  To 
my  mind  it  is  enough  if  the  language  of  the  document  imports  a 
warranty,  and  shows  an  intention  on  the  part  of  the  vendor  to 
warrant.'^  The  word  ''warrant'^  is  not  in  this  agreement  for 
the  supply  of  the  milk ;  but  the  document  does  contain  language 
which  imports  a  warranty  and  shows  an  intention  on  the  part  of 
the  vendor  to  warrant.  So  far  the  defendant  is  right.  There  is 
a  written  document  containing  a  warranty  to  that  effect.  But 
the  statute  does  not  say  merely  that ;  it  says  that  the  defendaot 
must  show  that  he  purchased  the  article  with  a  written  warranty 
to  that  effect ;  and  after  the  decisions  which  have  been  given  on 
this  question — ^after  Harris  v.  May  {ubi  sup,),  supported  as  it  is, 
although  distinguished,  by  Laidlaw  v.  Wilson  {ubi  sup.)^-^t 
appears  to  me  that  it  is  not  sufficient  merely  to  show  that  a 
general  agreement  like  the  one  now  in  question  has  been  arrived 
at,  unless  it  can  be  shown  further  that  the  particular  article  in 
question  has  been  bought  with  it.  For  that  purpose  it  is  neces- 
sary to  produce  some  further  evidence.  There  was  no  such 
evidence  in  this  case  as  there  was  in  Harris  v.  May  {ubi  sup.), 
which  otherwise  was  very  like  this  case;  for  the  agreement  there 
did  not  contain  the  words  ''the  milk  to  be  pure  new  milk," 
which  are  the  words  in  this  case,  but  simply  die  description — 
that  is  to  say,  ''  pure  milk '' — ''  eighty-six  gallons  of  good  and 
pure  milk.''     Although  those  words  which  are  present  in  this 
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case  were  not  present  in  the  case  of  Harris  v.  May  {ubi  stip.),  I    BoBBRnoir 
think  it  is  clear  that  the  Court  in  that  case  foaad  that  the  words      ^^^^^ 

in  the  contract  itself  did  amount  to  a  warranty.    Lord  Coleridge^        ' 

C.  J.  there  says :  ''  It  is  true  that  an  action  for  breach  of  warranty        1900. 
coold  be  brought  upon  that  contract/'     That  means  that  it  was  ^  iTTV  j 
a  warranty,  and  the  observations  made  upon  those  words  by    andDrugt 
Charles,  J,  in  the  subsequent  case  of  Laidlaw  v.  Wilson  {vMsup.)  Aci--Adult9' 
show  clearly  what  he  understood  was  intended  by  the  Court  in  ^^^ii!^^ 
Harris  v.  May  {ubi  stip.).     Charles,  J.,  speaking  of  Harris  t.     ^p^jL 
May  {ubi  sup.),  says  (1894)  I  Q.  B.  at  p.  78 :  ''There,  no  doubt,    Warmntjf— 
Lord  Coleridge,  at  the  commencement  of  his  judgment,  said  that,  ApplicatUnto 
in  his  opinion,  the  contract  relied  on  by  the  defendant  was  not  a    ^^j^  _! 
written   warranty   within   the   meaning  of  the   Act.     But,   on  38  <t'89  Viet. 
looking  on  his  judgment  as  a  whole,  I  think  that  what  he  really    f-  ^s*  <•  ^^^ 
meant  was  not  such  a   warranty  as   would   cover  the   specific 
delivery   of  milk  on  the  12  th  day  of   April,  in  the  absence  of 
some  written  evidence  that  that  specific  delivery  was  made  under 
the  contract.^'     That  is  to  say,  that  there  may  be  a  warranty 
under  the  general  agreement  to  deliver  the  milk,  but  there  must 
be  something  more.     It  must  be  shown  that  the  purchase  of  this 
particular  article  was  made  with  that  warranty.     There  ought  to 
be  something  in  writing  to  show  that  the  warranty  which  is  con- 
tained in  the  general  agreement  is  extended  to  and  includes  this 
specific  article.     I  can  imagine,  if  this  point  had  been  free  from 
decisions,  that  that  was  well  capable  of  argument,  but   it  is 
certainly  too  late  for  us,  even  if  we  felt  any  doubt  in  the  matter, 
to  say  the  contrary  to  this;  and  therefore  in  a  case  like  the 
present  there  must  be  some  evidence  to  show  that  that  particular 
article  has  been  bought  with  that  warranty.     In  the  case   of 
Laidlaw  v.   Wilson  {ubi  sup.),  which  is  a  fair  instance  of  this 
particular  subject,  there  was  some  written  evidence  to  show  that 
the  specific  delivery  was  made  under  the  contract,  thus  connect- 
ing uie  written  warranty  with  the  article  which  was  the  subject 
of  the  purchase.     It  is  quite  true  that  it  was  more  easily  done  in 
that  case  because  there  was  not  the  difficulty  that  arises  as  to  the 
date,  as  in  the  present  case.    The  purchase  was  made  and  the 
sale  was  completed  at  or  about  the  same  time ;  but  if  there  had 
been  something  in  this  case  to  show  that  the  written  warranty 
contained  in  the  general  agreement  for  the  delivery  of  the  milk 
extended  to  and  related  to  the  article  in  question — ^that  is  to  say, 
die  daily  delivery  or  supply  of  the  milk,  then  there  would  have 
been  enongh  to  satisfy  the   statute.     In   the  absence  of  that 
evidence  it  appears  to  me  that  the  magistrate  came  to  the  wrong 
conclusion  when  he  said  that  the  defendant  who  was  charged 
with  the  offence  under  this  statute  had  brought  himself  under  the 
provisions  of  sect.  25.     For  these  reasons  I  think  that  the  con- 
clusion arrived  at  was  not  a  correct  one,  and  that  the  case  should 
be  sent  back  with  a  direction  that  the  defendant  ought  to  be 

convicted. 
Dabliho,  J* — This  case  raises  questions  of  some  difficulty,  and, 
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R0BKRT8ON    speaking  for  myself,  I  do  not  think  that  all  the  cases  can  be 
Qj^.      entirely  reconciled.      In  fact,  I  find  it  difficult  to  come  to  the 

conclusion  that  there  is  not  a  difference  of  opinion  between  the 

1900.       judges  who  decided  Laidlaw  v.  Wilson  {tibi  stip,)  and  the  judges 
SaieoTF  d  ^^^  decided  the   case  of  Harris  v.   May   (ufci  sup.).     WTiat 
and^Drugg    happened  in  the  present  case  was  this.      A  retailer  sold  milk 
Aet--'AduUe'  wluch  was  uot  pure  milk,  and  he  was  summoned  for  that.     Then 
^^^a^vT'u!^^  he  soaght  to  show  that  he  was  excused — and  the  magistrate  held 
supp^  —     ^^^  ^®  ^^ — ^'^y  virtue  of  sect.  25  of  the  Sale  of  Pood  and  Drugs 
WtMranty—  Act,  1875.     [His  Lordship  read  the  section.]     In  this  case  what 
AppUeationto  the  defendant  had  done  was  that  long  before  the  time  in  questioa 
^I|I^^    ^®  ^^^  entered  into  a  contract  for  the  supply  of  milk.     He  was 
38  4^  39  Vict,  supplied  with  this  milk  in  small  quantities,  but  he  had  entered 
c.  98,  i.  25.    into  a  contract  for  the  supply  of  milk  for  a  considerable  period, 
and  the  contract  was  this  :  ^'  I,  Sarah  Sheldon,  agree  to  sell  to 
William  Harris  1000  gallons  of  milk  weekly  in  such  quantities  as 
arranged,  the  milk  to  be  pare  new  milk,  delivered,  &o"     He 
had  entered  into  a  contract  to  buy  in  future  1000  gallons  of  milk 
to  be  delivered  weekly,  the  milk  to  be  pure.      That  is  the  same 
as  if  the  person    contracting    to    supply    the  milk    had   said 
^^  the  milk  is  to  be  pure  new  milk,''  but  there  is  no  statement, 
that  it  is  pure  milk ;  it  does  not  exist  at  the  time.      To  my  mind 
this  statute,  as  Lord  Coleridge  has  said,  has  to  be  construed 
strictly,  especially  as  it  relates  to  the  food  of  the  people,  and  I 
have  very  great  doubt,  although  it  is  said  for  the  first  time,  as  to 
whether  such  a  contract  which  says  what  is  to  be  the  state  of 
things  in    future  can  be  called  a  warranty  at  all— a  written 
warranty  within  this  sect.  25  of  the  Sale  of  Food  and  Drugs  Act, 
1875.     I  have  great  doubt  about  that,  and  when  that  question 
is   distinctly   raised    in   some   future   case   I   think  it   will   be 
interesting  to  have  it  decided.     It  might  have  been  raised  in 
Harris  v.  May  (ubi  svp.),  but  there  counsel  on  one  side  only  was 
called  upon,  and  the  question  was  not  raised.     Blackstone  in  his 
Commentaries  (3rd  vol.,  p.  180,  20th  edit.)  says :  ''  Also  if  he 
that  selleth  any  thing  doth  upon  the  sale  warrant  it  to  be  good, 
the  law  annexes  a  tacit  contract  to-  this  warranty  that  if  it  be  not 
so  he  shall    make   compensation   to  the    buyer ;  else,  it   is  an 
injury  to  good  faith,  for  which  an  action  on  the  case  will  lie  to 
recover  damages.      The  warranty  must  be  upon  the  sale ;  for  if 
it  be  made  after,  and  not  at  the  time  of  the  sale,  it  is  a  void 
warranty ;  for  it  is  then  made  without  any  consideration  ;  neither 
does   the  buyer  then  take  the   goods  upon  the  credit   of  the 
vendor.     Also  the  warranty  can  only  reach  to  things  in  being  at 
the  time  of  the  warranty  made,  and  not  to  things  in  ftUuro ;  as, 
that  a  horse  is  sound  at  the  buying  of  him,  not  that  he  will  be 
sound  two  years  hence.''     I  know  it  has  been  said  by  Lord 
Mansfield  in  a  later  case  in  which  that  same  passage  was  cited  to 
him,   namely,  the  case  of  Eden  v.  Par^kinsan  (2  Dong.  782)  : 
'^  MAuy  points  have  been  gone  into  on  both  sides  which  are  not 
necessary  for  the  decision  of  this  case.     For  instance,  there  is  no 
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donbt  but  yoo  may  warrant  a  fature  event/'    It  is  perfectly    Robutbon 
clear^  from  Lord  Mansfield's  own  statement  in  that  case^  that  it      „  ^- 

was  not  necessary  for  the  decision  of  the  case  that  the  point        

shoold  be  considered,  and  his  own  observation  npon  the  point        1900. 
therefore  is  only  an  ohiter  dictum ;  but,  at  all  events,  take  it  to  ^  ,^"7^    . 
be  f^ood  law  that  yon  may  warrant  a  fature  event,  and  take  it    a^dDru§i 
that  yon  may  so  warrant  a  future  event,  yet  I  do  not  think  it  is  Act^Adulu- 
at  all  clear  that  this  statute,  which  Lord  Coleridge,  C.J.  has  said  ration— Milk 
in  Harris  v.  May  {ubi  sup.)  is  to  be  construed  strictly  for  the     ^^^^ 
benefit  of  the  health  of  the  people,  did  not  mean  a  warranty  in   Warranty— 
the  strict  sense  in  which  warranty  of  goods  was  used  by  Black-  AppUeation  to 
stone,  a  warranty  that  a  thing  in  being  was  of  a  certain  quality.    ^JJJ!^!!!!r 
I  do  not  afiect  to  decide  that  it  is  so ;  I  only  say  that  it  seems  to  33  <$*  39  Viet, 
me  there  is  the  gravest  reason  to  suppose  that  that  is  what  the    c.  63,<.25. 
statute  means ;  and  if  it  were  necessary  to  decide  it,  I  might  very 
possibly  decide  it  in  that  sense.     Before  I  leave  this  point  I 
should  like  to  call  attention  to  one  other  case,  the  case  of  Beattie 
V.  Lord  Ebury  (27  L.  T.  Rep.  898,  at  p.  402 ;  L.  Rep.  7  Ch.  777, 
at  p.  804),  where  Mellish,  L.J.  says  that  ''there  is  a  clear  differ- 
ence between  a  misrepresentation  in  point  of  fact-^a  representa- 
tion that  something  exists  at  that  moment  which  does  not  exist 
— and    a  representation   that    something    will  be  done  in  the 
future.     Of  coarse,  a  representation  that  something  will  be  done 
in  the  future  cannot  either  be  true  or  false  at  the  moment  it  is 
made ;  and,  although  you  may  call  it  a  representation,  if  it  is 
anything  it  is  a  contract  or  promise.'^     Here,  as  Mellish,  L.J. 
says,  one  may  call  this  contract  that  the  milk  shall  be  pure  a 
representation  in   one  sense ;  one  may,  if  he  pleases,  call  it  a 
warranty,  and  if  one  likes  to  rely  on  what  Lord  Mansfield  says 
that  a  warranty  may  be  of  a  future  event  and  still  be  a  warranty^ 
he  is  justified ;  bnt,  as  Mellish,  L.J.  says«  although  one  may  call 
it   a  representation,  yet  if  it  is  anything  it   is   a  contract   or 
promise.     I  should  myself  have  great  hesitation  in  holding,  if  it 
were  absolutely  necessary  to  the  decision  of  this  case,  that  this 
contract  deiding  with  what  shall  be  the  case  in  the  future  with 
regard  to  milk  not  in  existence  at  the  time  the  contract  was 
made  was  a  warranty  at  all  within  the  meaning  of  sect.  25  of 
the  Sale  of  Food  and  Drugs  Act,  1875.     It  is  not,  however, 
necessaiy  to  give  any  definite  opinion  npon  the  point.    It  would 
be  merely  an  obiter  dictum.    1  might  decide  die  case  on  that 
ground,  and  on  that  ground  alone,  but  it  is  not  necessary  to  do 
80,  as  I  agree  with  the  judgment  given  that  this  decision  must  be 
reversed  on  other  grounds. 

Appeal  allowed.     Case  remiited  to  the  magistrate. 

Solicitors  for  uie  appellant,  Richard  Smith  and  Sons,  for  Sayer 
SheiBeld. 

SoUcitors  for  the  respondents,  G^eare  and  Pea^e^  for  Robert 
Fairbum,  Sheflield. 
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QUEBN^S  BENCH  DIVISION. 

Friday,  March  80,  1900. 

(Before  Day  and  Lawbancb,  JJ.) 

Fabmse  (app.)  V.  Wilson  and  others  (resps.).  (a) 

Conapiracy-^Besetting  persons  an  board  ship — Persons  on  board 
ship  without  licence  from  Board  of  Trade-^Conspiracy  and 
Protection  of  PropeHy  Act,  1875  (38  «J-  39  Vict.  c.  86),  s.  7— 
Merchant  Shipping  Act,  1894  (57  ^  58  Vict.  c.  60),  s.  111. 

A  shipping  federation,  which  kept  a  depot  ship  for  the  purpose 
of  receiving  on  board  men  intending  to  serve  as  secmien  on 
vessels  belonging  to  members  of  the  federation,  entered  into  con- 
tra^ with  certain  persons  whereby  these  persons  were  to  remain 
on  board  the  ship  until  engaged  as  seamen  on  board  vesaeUs 
belonging  to  members  of  the  federation.  These  persons  remained 
on  board,  but  while  on  board  they  did  not  work  as  seamen  or 
othenoise,  though  they  received  daily  wages  from  the  federaiion. 
The  federation  had  no  licence  from  the  Board  of  Trade  under 
sect.  11\  of  the  Merchant  Bhtpping  Act,  1894,  for  engaging  or 
supplying  seamen  to  be  entered  on  board  ship.  The  respondents 
beset  the  ship  with  a  view  to  compel  these  persons  on  the  ship 
from  remaining  on  board  and  fulfilling  their  engagements  with 
the  federation. 

Justices  having  dismissed  an  information  against  the  respondents 
under  sect.  7  of  the  Conspiracy  and  Protection  of  Property  Act, 
1875^  for  besetting  the  ship,  on  the  ground  that  the  federation, 
in  entering  into  these  engagements  without  a  licence  from  the 
Board  of  Trade,  had  contravened  the  provisions  of  sect.  Ill  o^ 
the  Merchant  Shipping  Act,  1894,  and  that  therefore  the  persons 
on  board  had  no  legal  right  to  be  there. 

Held,  that,  whether  the  contracts  m4xde  by  the  federation  with  the 
persons  on  board  the  ship  were  legal  or  illegal  contracts,  the 
men  had  a  legal  right  to  be  on  board  the  ship  ;  that,  therefore, 
there  was  a  besetting  of  the  ship  within  the  meaning  of  the 
section,  and  that  the  respondents  ought  to  have  been  convicted. 

CASE  stated  by  jastices  of  the   peace  for   the  Borough  of 
Soath  Shields,  sitting  as  a  Court  of  sammary  jarisdiction. 
At  a  petty  sessions  held  at  South  Shields,  on  the  6th  and  1 2th 
days  of  October,    1899,    an    information  was  laid  by  Robert 
Fanner  (the  appellant),  superintendent  of  the  Biyer  Tyne  Police, 

(a)  Reported  by  W.  W.  Orr,  Esq.,  BarriBter-at-Law. 


1900. 


O&tMlKAli  LAW  CA8B8.  503 

under  sect.  7  of  the  Conspiracy  and  Protection  of  Property  Act,      h\ 
1875  (38  &  39  Vict,  c.  86),  against  the  respondents  for  that  they,   ^^^  ^^ 
on  the  29th  day  of  September  at  the  parish  of  South  Shields,  and 
with  a  view  to  compel  certain  persons,  thirty-seven  in  number, 

to  abstain  from  doing  certain  acts  which  they  had  a  le^al  right        

to  do — ^namely,  remaining  on  board  the  steamship  8vren  and    coMpiracy 
fulfilling  engagements  made  by  them  with  the  Shipping  Federa-  and  Pr<ftm:twn 
tion  Limited — wrongfully  and  without  legal  authority  did  beset  YJ*^|?r^ 
a  certain  place  where  these  thirty-seven  persons  happened  to  be    Besetting 
—namely,  the  steamship  Siren  and  the  approach  thereto.  penom  mi 

This  information  was  heard  by  the  jastices,  who  dismissed  the  ^^^  ship— 

Jfa»nt«naiic« 
?f  •  .  ,  of  sewnen 

The  foUowmg  facts  were  proved  :  awaiting 

At  the  time  of  the  besetting  referred  to,  the  steamship  Siren  employment— 
was  lying  moored  in  the  river  Tyne  and  was  occnpied  by  the  '*^^^!^»  ^ 
Shipping  Federation  Limited  (herein  called  the  federation)  as  a    Absence  oj 
depot  ship  for  men  intending  to  serve  as  seamen  on  board  vessels     Board  of 
belonging  to  members  of  the  federation,  which  is  an  association  ^^^^'^^ifSSf'* 
of  shipowners.  7^t.  1 86, 

These  thirty-seven  persons   were  at  the  time  on  board  the  «.  7 ;  57  4*  58 
Streti,  and  had  entered  into  engagements  with  the  federation  to    ^^*  ^- ^» 
remain  on  board  of  her  until  duly  engaged  to  ship  as  seamen  on 
board  vessels  belonging  to  members  of  the  federation,  receiving 
in  the  meantime  certain   daily  wages   and   rations  from    the 
federation. 

The  above  engagements  between  the  thirty-seven  persons  and 
the  federation  were  made  by  the  federation  through  its  officials, 
being  bond  fide  the  servants  and  in  the  constant  employment  of 
the  federation. 

None  of  these  officials  nor  the  federation  held  at  the  time  a 
licence  from  the  Board  of  Trade  under  sect.  Ill  of  the  Merchant 
Shipping  Act,  1894,  for  the  pnrpose  of  engaging  or  supplying 
seamen  to  be  entered  on  board  any  ship  in  the  United  Kingdom, 
nor  is  the  federation  or  its  servants,  the  owner,  master,  or  mate 
of  any  ship,  or  bond  fide  the  servants  and  in  the  constant  employ- 
ment of  the  owner,  or  is  a  superintendent  within  sect.  Ill  of  the 
Act  of  1894. 

These  thirty-seven  persons  while  so  on  board  the  Siren  did  not 
work  as  seamen  or  otherwise. 

The  respondents  on  the  29th  day  of  September,  with  a  view  to 
compel  these  thirty-seven  persons  to  abstain  from  doing  certain 
acts---namely,  remaining  on  board  the  steamship  Siren  and  ful- 
filling the  engagements  made  by  them  with  the  federation,  did 
beset  (and  should  the  view  of  the  law  taken  by  the  justices  be 
wrong,  did,  in  the  opinion  of  the  justices,  wron^uUy  and  without 
legal  authority  beset)  the  ship  where  the  thirty-seven  persons 
happened  to  be  and  the  approach  thereto. 

On  the  part  of  the  respondents  it  was  contended : 

That  in  entering  into  the  engagements  with  these  persons 
Ae  Shipping  Federation  Limited  had  contravened  the  provisions 
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Farmbb      of  sect.  Ill  of  the  Merchant  Shipping  Act,  1894^  and  that  there- 

^'  fore  neither  of  the  acts  in  question — namely^  remaining  on  board 

0THBB8.      ^^^  steamship  and  falfilling  the  engagements  with  the  federation 

— was  an  act  which  these  thirty-seven  persons  or  any  of  them  had 

^^-        a  legal  right  to  do. 
Gompiracy        That  the  relation  of  master  and  servant  or  employer  and  work- 
and  Protection  man  did  not  exist  between  the  federation  and  any  of  these  thirty- 
of  Property   seven  persons^  and  that  therefore  sect.  7  of  the  Conspiracy  and 
BesettinT  Protection  of  Property  Act,  1875  was  not  applicable. 
perstms  on        That  the  information  against  the  respondents  ought  on  the 
board  ship— '  above  grounds  to  be  dismissed. 
^/ f^^''       On  the  part  of  the  appellant  it  was  contended : 

awaiting         That  the  federation  had,  in  entering  into  the  above  engage- 
employment—  ments,  not    contravened    the    provisions   of  sect.    Ill   of  the 
'r«^7*'*"~  Merchant  Shipping  Act,  1894. 

ibsence  of        That  each  of  the  acts — namely,  remaining  on  board  the  steam- 
Board  o/     ship  and  fulfilling  the  aforesaid  engagements— was  an  act  which 
"^^i^ffii^  ^^^^  ^^  the  thirty- seven  persons  had  a  legal  right  to  do,  whether 
Vict.  c.  86,    the  federation  had  so  contravened  the  provisions  of  sect.  1 1 1  or  not. 
«.  7 ;  57  ^  58       That  it  was   immaterial  for  the  purposes  of  sect.  7  of   the 
Fief.  c.  60,    Conspiracy  and  Protection  of  Property  Act,  1875,  whether  or  not 
''  the  relation  of  master  and  servant  or  employer  and  workman 

existed  between   the  federation  and  any  of  the  thirty-seven 
persons. 

That  the  respondents  ought  to  be  convicted. 
The  attention   of  the  justices   was   called  to  the   following 
cases:  Lyons  v.   Wilkina  (79   L.  T.   Rep.   709;    (1899)   1  Ch. 
255) ;  Chamock  v.  Cou/rt  (80  L.  T.  Lep.  564 ;  (1899)  2  Oh.  35) ; 
Austin  V.  Olsen  (17  L.  T.  Rep.  537;  L.  Rep.  3  Q.  B.  208). 
The  justices  were,  upon  the  facts  proved,  of  opinion : 
That  the  federation  in  entering  into  the  engagements  with  the 
thirty-seven   persons   contravened   sect.    Ill   of    the   Merchant 
Shipping  Act,  1894 ;  and  that,  therefore,  none  of  these  persons 
was  legally  entitled  to   do   the  said  acts  or  either  of  them — 
namely,  remaining  on  board  the  Siren  and  fulfilUng  the  engage- 
ments for  the  purpose  of  being  shipped  on  board  of  vessels 
belonging  to  members  of  the  federation. 

That  tibe  relationship  of  master  and  servant  or  employer  and 
workman  did  not  exist  between  the  federation  and  any  of  these 
thirty-seven  persons;  and  that  therefore  sect.  7  of  the  Con- 
spiracy and  Protection  of  Property  Act,  1875,  did  not  apply. 
And  on  these  grounds  the  justices  dismissed  the  summonses. 
The  question  of  law  for  the  opinion  of  the  Court  was  whether 
the  justices  upon  the  above  statement  of  facts  came  to  a  correct 
determination  and  decision  in  point  of  law,  and  if  not  what 
should  be  done  in  the  premises. 

The  Conspiracy  and  Protection  of  Property  Act,  1875  (38  &  89 
Vict.  c.  86),  provides  : 

Seot  7.  Everj  person  who,  with  a  view  to  compel  ray  other  person  to  abstain  from 
doing  or  to  do  any  act  which  snch  other  person  has  a  legal  right  to  do  or  abstain  from 
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doing,  wroogfnlly  and  without  Wgfl  authority— (4)  Watches  or  beiets  the  house  or  Fabjukb 

other  piaee  where  such  other  person  resides,  or  works,  or  carries  on  business,  or  «. 

hippsBs  to  be,  or  the  approaoh  to  such  house  or  place    .    .    .     shall,  on  conviction  Wilson  ahd 

iberaof  bj  a  court  of  summary  jnrisdictioD,  or  on  indictment  as  hereinafter  men-  qthbiul 

tioned,  be  liable  either  to  pay  a  penalty  not  exceeding  twenty  pounds,  or  to  be  

impriaoned  for  a  term  not  exceeding  three  months,  with  or  without  hard  labour.  1900. 

▲ttesdiBg  at  or  near  the  house  or  place  where  a  person  resides,  or  works,  or  carries  

OD  businMS,  or  happens  to  be,  or  the  approach  to  such  house  or  place,  in  order  Oonspiroey 

Dsraly  to  obtain  or  communicate  information,  shall  not  be  deemed  a  watching  or  andProUction 

within  the  meaning  of  this  section.  of  Property 


The  Merchant  Shipping  Act,   1894  (57  &  58   Vict.  c.  60),     Buetiing 

provides  :  per9on9  on 

Sect  110.  The  Board  of  Trade  may  grant  to  such  persons  as  the  board  may  think    jjf^^j„]^ 
fit  licences  to  engage  or  supply  seamen  or  apprentices  for  merchant  ships  in  the        .       ^^ 
United  Kingdom,  and  any  such  licence  shall  continae  for  such  period,  and  may  be       •' 
giaatBd  or  revokcvd  on  such  terms  and  conditions  as  the  board  think  proper.  ^hH*  *^i 

isect  111.  (1)  A  person  shall  not  engage  ur  supply  a  seaman  or  apprentice  to  be  ^"^^^'^^ 
eotered  on  board  any  ship  in  the  United  Kingdom,  unless  that  person  either  holds  a     ^ngaff*^^  ^ 
lioence  from  the  Board  of  Trade  for  tiie  purpose,  or  is  the  owner,  or  master,  or  mate  '^'PVvf'*'^^ 
of  the  ship,  or  is  6oiid  fide  the  senrant  and  in  the  constant  employment  of  the  owner,      ^^^en^  oj 
or  IB  a  superintendent ;  (4)  If  a  person  acts  in  contravention  of  this  section,  he  shall   mZ^v 
for  each  seaman  or  apprentice  in  respect  of  whom  an  offence  is  committed,  be  liable  to   ^^'^  j^^^ 
a  fine  net  exceeding  twenty  pounds,  and,  if  a  licensed  person,  shall  forfeit  his  licence.      "Zrf  *  f  ^ 

Marshall,  Q.C.  (B.  Temperley  with  him)  for  the  appellant. —  «•  7»  57  4-  58 
The  justices  were  wrong  in  the  conclusion  they  came  to^  and  the  ^  \\\  ' 
case  ought  to  be  remitted  to  them.  The  case  is  really  disposed 
of  by  the  finding  of  the  justices  that  the  respondents,  with  a 
new  to  compel  these  persons  to  abstain  from  doing  certain  acts 
which  they  had  a  legal  right  to  do,  did  beset  the  ship  where 
these  persons  were.  Sect.  Ill  of  the  Act  of  1894  does  not 
apply  at  all  to  this  case.  The  engagements  entered  into  by  the 
federation  with  these  men  were  not  engagements  of  seamen  to  be 
eotered  on  board  ship  within  the  meaning  of  that  section,  so  that 
aect.  Ill  was  not  contravened  by  the  federation;  but  whether 
that  section  was  contravened  or  not,  these  acts  were  acts  which 
these  men  had  a  legal  right  to  do.  They  had  a  right  to  be  on 
the  ship  and  fulfil  these  engagements,  and  therefore  the  case 
came  directly  within  sect.  7.  The  words  of  that  section  are  of 
the  widest  possible  kind.  ^'  Every ''  person  who,  with  a  view  to 
compel  any  other  person  to  do  or  abstain  from  doing  any  act 
which  such  person  has  a  legal  right  to  do,  watches  or  besets  his 
place,  is  guilty  of  the  offence.  In  Austin  v.  Olsen  (17  L.  T.  Rep. 
537 ;  L.  Hep.  3  Q.  B.  208)  it  was  held  that  an  offence  might 
be  committed  under  a  section  of  the  Merchant  Shipping  Act, 
1854,  which  made  it  an  offence  to  persuade  seamen  to  refuse  to 
join,  although  the  formalities  required  by  another  section  in  the 
^Qgi^nient  of  the  seamen  had  not  been  complied  with.  That 
decision  really  covers  the  present  case,  and  Sparling  v.  Brereton 
(UL.  T.  Bep.  166;  L.  Uep.  2  Ea.  64)  is  to  the  same  effect. 

Bohsanj  Q.C.  {Pilcher  with  him)  for  the  respondents. — Sect.  7 
only  appUes  to  an  interference  to  compel  a  person  to  do  or  abstain 
from  doing  any  act  which  such  person  ''  has  a  legal  right  to  do 
or  abstain  from  doing.''  The  act  can  only  be  punished  as  a 
conspiracy  when  it  is  an  attempt  to  prevent  a  person  doing  that 
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Fabmcb     which  he  has  a  legal  right  to  do.     In  this  case  the  peraons  who 

^*  are  alleged  to  have  been  beset  were  engaged  in  doing  what  they 

0THBK8.      ^^  °^  legal  right  to  do  and  what  was  nnlawfal.     [Day^  J. — 

They  had  a  right  to  go  on  board  this  ship.]     They  were  taking 

^^*        their  daily  wages  under  an  illegal  contract,  and  the  point  is  that 
Coii9piracy    ^^^7  ^^^^  ^J^^ii  under  an  illegal  contract.     Under  sect.  Ill  of 
andProtectian  the   Merchant   Shipping  Act^    1894^   these    engagements   were 
of  Pr<fperty   expressly  prohibited^  and  the  federation^  in  doing  what  they  did, 
^Be^iHng~   ^®^  doing  an  act  which  is  expressly  prohibited  by  the  four  sab- 
pwions  on    sectious  of  soct.  111.    Under  that  section  it  is  an  offence  for  any 
board  ihip--  persou  to  make  a  contract  to  sapply  a  seaman  to  be  entered  oo 
^/*»**wk»*  l^oard  a  ship  unless  the  person  so  supplying  the  seaman  has  a 
^avMiU^    licence  from  the  Board  of  Trade.     The  different  parts  of  the  case 
f^mpUtyment--  show  that  the  federation  have  committed  offences  under  all  the 
" ^^^^?, ^  sub-sections  of  sect.  111.     In  the  first  place^  when  they,  not 
'^MgeMe  of    having  a  licence,  engage  seamen  for  the  purpose  of  supplying 
Board  of     them  to  the  shipowner^  that  is  an  offence  under  sub-sect.  1  •     In 
^^^si  4^9^^  ^^^  second  place,  when  they  employ,  for  the  purpose  of  supplying 
Viet,  ^86     seamen  to  be  entered  on  board  any  ship,  a  person  who  has  not  a 
6.  7;  57  4-  58  licence,  they  commit  an  offence  under  sub-sect.  2 ;  and,  thirdly, 
Vict,  c.  eo,    when  they  receive  on  board  ship  these  men  for  the  purpose  of 
''      '       supplying  them  to  shipowners,  they  commit  an  offence  under  sub- 
sect.  3.     The  federation  has  engaged  in  this  illegal  operation 
between  the  shipowners  and  the  men,  and  in  each  case  both  the 
federation  and  the  seamen  are  parties  to  the  illegal  proceedings. 
Tbe  4th  sub-section  prohibits  the  doiog  of  these  things  without  a 
licence,  and  for  every  seaman  so  unlawfully  engaged  or  on  board 
a  fine  of  20Z.  is  imposed.     These  seamen  were  all  engaged  in 
doing  that  which  they  had  no  legal  right  to  do — that  which  was 
contrary  to  law.     They  were  engaged  by  somebody  who  had  no 
licence  for  the  purpose  of  being  supplied  as  seamen  ;  they  were 
therefore  employed  in  an  illegal  act,  and  there  is  therefore  no 
remedy  against  the   respondents   ander    the    Conspiracy   Act. 
Here  the  remedy  is  under  a  special  section,  and  to  come  within 
the  section  the  act  must  be  one  which  the  parties  have  a  legal 
right  to  do. 

Day,  J. — I  am  clearly  of  opinion  that  in  this  case  the  magis- 
trates were  wrong.  These  men  on  board  the  ship  were  engaged 
in  doing  that  which  they  had  a  legal  right  to  do.  They  had  a  legal 
right  to  be  on  board  the  ship.  I  do  not  know  whether  the 
contract  made  by  the  federation  may  be  a  proper  or  an  improper 
contract.  It  is  quite  clear,  however,  that  these  men  had  a  legal 
right  to  be  on  board  the  ship,  and  they  had  a  legal  right  to  stay 
there  as  long  as  they  chose,  and  as  long  as  they  could  get  their 
money  they  had  a  legal  right  to  get  their  money.  It  could  not 
be  said  that  there  was  any  illegality  in  their  getting  the  money. 
The  contract  may  have  been  an  improper  or  illegal  contract ;  but 
there  was  nothing  to  prevent  these  persons  going  on  board  the 
ship  and  staying  there.  There  was  no  reason  why  they  should 
not  be  there.     They  had  a  legal  right  to  be  there,  and  the 
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respondents  had  no  right  to  beset  them.     The  case  most  there-      FiamcE 

fore  ffo  back   to  the  mairistrates  with   the  intimation  of  our  ^    ^• 
opinion  to  them  to  convict.  •tbui. 

IiAWRiNCEy  J. — ^I  agree.  

Am>eal  allowed.     Case  remitted  to  justices  to  convict,  ^^' 

Solicitors  for  the  appellant^  Botterell  and  Roches  for  Botterell^  Oontpiracy 
Roche,  and  Temperley,  Newcastle-on-Tyne.                                        andProUeUon 

Solicitors  for   the    respondents^   Pattinson  and   Brewer,   for  ^  ^^^operiy 
BobeH  Jacks,  South  Shields.  b^u^^ 

perwom  on 
board  ship — 
MainUnance 

of  f  MMfMfi 

avaiHng 
employmorU — 

"  Mngo/ging  or 

ffufTplyitif  " — 

Ahsonce  of 

Board  of 

Trado  licence 

— 8S  t  39 

Viet.  r.  86, 

COURT    OF    APPEAL.  *.7;57#58 

Viet.  r.  60, 

April  24  and  25,  1900.  ».  lu. 

(Before  Smith,  Wiluams,  and  Rombb,  L.J  J.) 
Ueg.  v.  Shiel  and  others,  (a) 

APPEAL   FBOM    THE   QUBEN's   BENCH    DIVISION. 

Practice — Mandamus  to  justices  to  state  case — Decision  "  erroneous 
in  point  of  law'* — Previous  decision  of  High  Court  binding  on 
justices — Summary  Jurisdiction  Act,  1879  (42  <fc  43  Vict.  c.  49), 
«.33(1). 

A  magistrate  ought  not  to  he  ordered  to  state  a  case,  upon  the 
ground  that  his  decision  was  erroneous  in  point  of  law,  when, 
he  has  decided  in  accordance  with  a  previous  decision  of  the 
Queen's  Bench  Division  ttpon  the  sams  point  from  which  there 
v:as  no  right  of  appeal. 

THIS  was  an  appeal  by  the  London  Coanty  Council  from  an 
order  of  the  Divisional  Court  (Channell  and  Bucknill,  JJ.) 
diflcharging  a  rnle  nisi  for  a  mandamus  calling  upon  a  metro- 
politan police  magistrate  to  state  a  case  for  the  opinion  of  the 
Court. 

The  London  Building  Act,  1894  (57  &  58  Vict.  c.  ccxiii.) 
proyides : 

Beet  74.^(2)  In  e^ery  building  exceeding  ten  aqoaree  in  areft  used  in  part  for 
pvpotes  of  trade  or  mennfaetore  and  in  part  as  a  dwelling-bonee,  the  part  used  for 
^  mirpoees  of  tn|de  or  mannfactnre  shall  be  separated  from  the  part  osed  as  a 
dnlfiDg-honae  bj  walls  and  floors  eonstmcted  of  fire-resisting  materiids,  and  all 
iwmgss,  staircases,  and  other  means  of  approach  to  the  part  need  as  a  dwelling- 
^«9m  shall  be  eonstmcted  thronghont  of  flre*resisting  materials. 

(tf )  Repoited  by  J.  H.  WiLUAMt,  Esq.,  Basrister-at-Law. 
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Ri&.  S^^   1^*    Where  it  appears  from  the  building  notiee  tierred  on  the  dietriot 

^^ '  surveyor  under  this  Act  that  it  is  proposed  to  erect  any  building  or  structure,  or  to  do 

Sbibl  and  '^J  ^ork  in  or  upon  any  building,  which  win  be  in  contraTention  of  this  Act,  or  that 

OTBKBS.  anything  required  by  this  Act  is  proposed  to  be  omitted,  the  district  sunreyor  aholl 

'  serve  upon  the  builder  or  building  owner  a  notice  of  objeetion  to  such  proposed 

1 900.  erection,  and  in  the  event  of  the  builder,  or  the  building  owner,  being  dissatisfied 

'  with  the  decision  of  the  surveyor  he  may,  within  fourteen  days  of  the  date  of  the 

Practie&'-~  notice  of  objection,  appeal  to  a  petty  sessional  court,  who  may  make  an  order  either 

Sumnutry  f^naing  the  objection  or  otherwise. 

^"^R^itr'     la  CJ^'TTitt  V.  Godson  (80  L.  T.  Rep.  771 ;  (1899)  2  Q.  B. 

state  eaae—   198),  apon  a  Case  stated  by  a  metropolitan  police  magistrate,  the 

Paint  of  iwo  Qaeen's   Bench   Diyision  decided  that  a  fully-licensed   pablic- 

decifionQ/   hoQse  used  partly  as  a  dwellinfaf-house  by  the  licensee  and  partly 

High  Court—  for  the  trade  of  the  pnblic-hoase  was  not  a  bailding  ''  ased  in 

FinaUtyof  part   for  purposes  of  trade  or  manufacture  and  in  part  as   a 

42^^Viet  ^^©lluig-house,"  within  the  meaning  of  sect.  74  (2)  of  the  Act. 

c.  49,  f .  83  (1).      In  that  case  the  defendants  were  summoned  for  that  in  erecting 

a  public-house  certain  things  were  done  in  contravention  of  the 

London  Building  Act,  1894,  and  that  they  had  made  defaalt  in 

complying   with   a  notice   of  irregularity   served   upon    them, 

whereby  they  committed  an  offence  against  the  Act,  and  became 

liable,  upon  summary  conviction,  to  certain  penalties. 

That  decision  of  the  Queen's  Bench  Division  was  a  decision  in 
a  "  criminal  cause  or  matter,''  and  therefore  there  was  no  right 
of  appeal  to  the  Court  of  Appeal. 

The  London  County  Council  being  dissatisfied  with  that 
decision  desired  to  carry  the  matter  to  the  Court  of  Appeal. 

They  therefore  in  a  similar  case  caused  notice  of  objection  to 
a  proposed  building  to  be  served  upon  the  building  owners, 
under  sect.  150  of  the  London  Building  Act,  upon  the  g^nnd 
that  it  was  proposed  to  erect  the  building  in  contravention  of  the 
provisions  of  sect.  74  (2) 

Thereupon  the  building  owners  appealed  to  a  petty  sessional 
Court  against  the  notice  of  objection,  and  that  appeal  came 
before  a  metropolitan  police  magistrate. 

It  was  admitted  before  the  magistrate  that  the  point  in  question 
was  entirely  covered  by  the  decision  in  Carritt  v.  Godson  {ubi 
sup.),  and  he  thereupon  allowed  the  appeal  of  the  building" 
owners,  and  disallowed  the  objection  to  the  proposed  building. 

An  application  was  made  to  the  magistrate,  on  behalf  of  the 
London  County  Council,  to  state  a  case  for  the  opinion  of  the 
Queen's  Bench  Division,  but  he  refused  to  do  so. 

The  Summary  Jurisdiction  Act,  1879  (42  &  48  Vict.  c.  49) 
provides: 

Sect.  88. — (1)  Any  person  sggrieved  who  desires  to  qneetion  a  conviotioii,  order, 
determination,  or  other  proceeding  of  a  ceart  of  summary  jurisdiction,  on  the  ground 
that  it  is  erroneous  in  point  of  law,  or  is  in  excess  of  junsdiotlon,  may  apply  to  the 
court  to  state  a  special  case  setting  forth  the  facts  of  the  case  and  the  grounds  on 
which  the  proceeding  is  questioned,  and  if  the  court  decline  to  state  tiie  caee,  may 
apply  to  the  High  Court  of  Justice  for  an  order  requiring  the  case  to  he  stated. 

Upon  the  application  of  the  London  County  Council,  the 
Divisional   Court  granted  an  order  nisi  calling  upon  the  magis- 
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trate  and  the  baildin^r  owners  to  show  cause  why  a  special  case        Bmo. 

should  not  be  stated  for  the  opinion  of  the  High  Court.  g^* 
After  argument  this  rule  was  discharged  by  the  Divisional      anuB& 

Court  (Channell  and  Bnoknill^  J  J.) .  

The  London  County  Council  appealed.  ^^^- 

Horace  Avory  for  the  appellants.  PracWc«— 

Danekwerts,  Q.C.^  for  the  respondents^  was  not  called  upon  to  aunmaty 

argae.  procmAimgB  — 

Smith^  L.J. — ^This  is  an  application  the  like  of  which  I  have  ^^^I^J^ 
never  heard  before  ;  and  I  believe  that  no  one  in  this  Court  has  Pwnt  of  law 
ever  before  heard  the  like  application.  The  London  County  —Prmriout 
Council,  with  full  knowledge  of  the  law  upon  the  point,  as  J^^^^^ 
decided  by  the  Queen's  Bench  Division  in  Gwrribi  v.  Oodson  AiaUiy  of 
(80  L.  T.  Hep.  771 ;  (1899)  2  Q.  B.  193),  and  well  knowing  that  dseuum^ 
the  decision  of  the  Queen's  Bench  Division  in  that  case  was  ^\i^^J[*fl) 
binding  upon  the  magistrate,  took  proceedings  before  the  magis-  ^'  ' '' 
trate.  The  magistrate  heard  the  matter,  and  the  case  of  Carritt 
7.  Oodson  (vht  9up.)  was  cited  to  him,  and  he  had  then  to 
administer  the  law  as  laid  down  in  that  case.  It  was  admitted 
before  the  magistrate  that  the  case  then  before  him  was  on  all 
foars  with  Carritt  v.  Oodson  {ubi  sup.),  and  that  there  was  no 
possibility  of  distinguishing  that  case.  Then  the  London  County 
Council  applied  to  the  magistrate  to  state  a  case  for  the  opinion 
of  the  Queen's  Bench  Division,  under  sect.  33  of  the  Snmmar}^ 
•Inrisdiction  Act,  1879.  Upon  what  ground  could  the  magistrate 
be  asked  to  state  a  case  under  that  Act.  He  could  only  be  asked 
to  state  a  case  upon  the  ground  that  his  determination  was 
^'erroneous  in  point  of  law  or  in  excess  of  the  jurisdiction.'^ 
Now,  the  magistrate  held  that  his  decision  was  not  erroneous  in 
point,  but  was  what  he  was  bound  to  decide  in  conformity  with 
the  decision  of  the  Queen's  Bench  Division  in  Carritt  v.  Oodson 
(vht  sup.);  and  therefore  he  refused  to  state  a  case.  It  seems  to 
me  that  the  learned  magistrate  was  perfectly  right,  and  that  he 
would  have  been  wrong  if  he  had  consented  to  state  a  case.  It 
is  said  that  the  London  County  Council  desire  to  get  rid  of  the 
decision  in  Carritt  v.  Oodson  {ubi  sup.),  and  that,  although  the 
Legislature  has  enacted  that  in  a  case  like  that  the  decision  of 
the  Queen's  Bench  Division  shall  be  final  and  without  appeal, 
they  are  entitled  to  get  round  that  legislation  and  carry  the 
question  to  the  Court  of  Appeal,  and  to  the  House  of  Lords  if 
necessary.  The  London  County  Council,  then,  when  the  magis- 
trate refused  to  state  a  case,  obtained  an  order  nisi  calling  upon 
the  magistrate  to  show  cause  why  he  should  not  state  a  case. 
That  Older  nisi  was  discharged  by  Channell  and  Bucknill,  JJ.  in 
the  Queen's  Bench  Division.  In  my  opinion  they  were  right  in 
raying  that  the  order  nisi  ought  to  be  discharged.  There  were 
two  grounds  upon  which  they  were  right  in  their  decision. 
First,  because  the  magistrate  was  not  in  error.  He  administered 
the  law  as  it  existed  at  the  time  when  he  was  called  upon  to 
administer  it,  and  he  only  did  that  which  he  was  bound  to  do  ; 
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Km.  lie  could  not  properly  do  anything  bnt  administer  the  law  as  it 

Sbibi.  and  ^^^^  stood.    The  Queen's  Bench  Division  held  that  the  order 

oTHflBs.  ^^  could  not  be  made  absolute,  because  the  magistrate  was  not 

bound  to  state  a  case  when  the  applicant  could  not  show  that  he 

^^^'  was  in  error  at  all.     The  London  County  Gonncil  then  come  to 

ProcttM—  ^^B  Court,  and,  in  the  face  of  the  facts  which  I  have  stated,  say 

Summary  that  the  magistrate  was  in  error  in  what  he  did,  and  ought  there- 

^**^?^*^' "~  fore  to  be  caJled  upon  to  state  a  case.     In  my  opinion  he  was  not 

ttate^i§e^  in  error;  he  could  do  only  that  which  he  did.     If  the  decision  in 

Paint  «(f  law  Oarritt  y.  Godson  {ubi  sup,)  is  to  be  challenged  by  the  London 

""Z^rVJI^^  County  Council,  they  must  not  commence  proceedings,  at  any 

High  CwH—  ^^  before  a  magistrate ;  for  if  they  do,  they  will  be  met  by  the 

FinaU^f  of  difficulty  with  which  they  are  met  in  the  present  case.    If  any 

dseiaiofir-  proceedings  are  open  to  them  on  the  ciyil  side,  and  I  do  not  say 

t\tt^^\),  ^^®^^®^  *^®y  ^^^  o^  ^o*»  ^^y  ^^^  proceed  on  the  civil  side ;  bat 
I  will  not  be  a  party  to  the  innovation  of  a  new  practice  which 
has  never  been  heard  of  before,  and  for  which,  for  the  reasons 
which  I  have  given,  there  is  no  foundation.  For  these  reasons  I 
think  that  the  appeal  fails  and  must  be  dismissed. 

Williams,  L.J. — I  agree. 

BoMEB,  L.J. — I  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  W.  A.  Bl<ixland. 

Solicitor  for  the  respondents,  Percy  Oates, 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  May  9,  1900. 

(Before  Ridley  and  Darling,  J  J.) 

Casey  (app.)  v.  Bosk  (resp.)  (a) 

Inland  Revenue — Av^^tioneer^s  licence — '^  Same  town  or  place  *' — 

City  of  London  and  Sydenham. 

The  respondent,  an  auctioneer^  as  agent  for  T,,  sold  certain  wine 
at  Sydenham,  in  the  county  of  London.  T.  was  duly  licensed 
(o  sell  intoxicating  liquors  in  the  city  of  London,  in  ike  samt* 
county. 

Held,  that  Sydenham  and  the  city  of  London  are  not  "  in  the 
same  town  or  place  "  within  27  ^  28  Vict.  c.  56,  s.  1. 

CASE  stated  by  one  of  the  magistrates  of  the  police-courts  of 
the  metropolis. 

(•)  Reported  by  Vf.  di  B.  Herbvrt,  Eaq.,  Barrister- tt-Law. 
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On  the  5tli  and  9tli  days  of  December^  1899^  an  information       Caut 
WB8  preferred  against  the  respondent  under  sect.  26  of  6  Qeo.  4^       ^* 

c.  81^  charging  that  he  (the  respondent)  did  deal  in  foreign  wine        

without  haying  in  force  the  licence  required  by  the  statute  in        1900. 
that  behalf.     The  respondent  was  acquitted  of  the  offence  and  the  _ .   ~T"  .  , 
information  dismissed.  ^!?S2i^ 

On  the  14th  day  of  September^  1899,  the  respondent  sold  by     Iie9ne9— 
auction  by  sample,  at  Sydenham,  in  the  administratiye  county  of  ^^^J^  *°  ••^^ 
London^  two  dozen  bottles  of  port  wine,  the  property  of  Messrs.  townorplac^" 
Tyler  and  Sons,  of  71,  Eastcheap,  in  the  city  of  London,  in  the    —27  ^  28 
administratiye  county  of   London,    who  are   duly   licensed  as    Viet.  e.  56, 
dealers  in  foreign  wines  for  that  address.     The  wine  sold  was        '*  ^' 
sabfieqnently   delivered  to   the   purchaser  from    that    address. 
Messrs.  Tyler  and  Sons^  licence  authorised  them  to  sell  intoxicat- 
ing Hquors  at  71,  Eastcheap,  in  the  parish  of  the  city,  in  the 
administrative  county  of  London. 

The  respondent  held  an  auctioneer's  licence  under  8  &  9  Vict, 
c.  15,  but  held  no  licence  for  dealing  in  foreign  wines.  The 
licence  was  granted  to  the  respondent,  residing  at  1-S,  Station- 
approach^  in  the  parish  of  Sydenham,  in  the  administrative  county 
of  London. 

It  was  contended  on  behalf  of  the  respondent  that  he  was 
entitled  to  conduct  the  sale  by  virtue  of  the  first  proviso  to 
sect.  14  of  27  &  28  Vict.  c.  56,  on  the  ground  that  the  owners 
of  the  wine  sold  were  duly  licensed  for  the  sale  of  such  wine  in 
the  same  town  or  place  as  that  in  which  the  sale  was  held. 

No  evidence  was  given  as  to  the  nature  of  the  district  between 
Eastcheap  and  Sydenham,  but  it  was  admitted  that,  except 
where  the  river  Thames  intervenes,  the  houses  are  continuous. 

It  was  contended  for  the  appellant  that,  notwithstanding  the 
continuity  of  the  buildings,  the  city  of  London  and  Sydenham  did 
not  form  part  of  one  town  or  place. 

The  magistrate  held  that  the  premises  at  Sydenham  in  which 
the  sale  took  place  and  the  premises,  71,  Eastcheap,  in  the  city 
of  London,  were  in  the  same  town  or  place  within  the  meaning 
of  the  above-mentioned  section,  and  dismissed  the  information 
on  the  ground  that  the  respondent  had  not  acted  in  contraven- 
tion of  6  Geo.  4,  c.  81,  and  of  the  licences  granted  thereunder, 
which  licences  are  expressed  to  be  for  the  carrying  on  of  the 
trades  of  auctioneer  and  wine  merchant  respectively  at  certain 
addresses  within  the  administrative  county  of  London. 

The  question  for  the  opinion  of  the  Court  was  whether  his 
deciflion  above-mentioned  as  to  the  meaning  of  the  words  ''  same 
town  or  place  "  was  correct  in  point  of  law. 

The  Attamey^Oeneral  (Sir  B.  Webster,  Q.C.)  and  Bowlatt  for 
the  appellant. — ^By  27  &  28  Vict.  c.  56,  s.  14,  auctioneers  cannot 
Qnder  their  ordinary  licence  sell  any  commodities  for  the  dealing 
in  or  selling  of  which  an  excise  licence  is  required,  but  they  may 
sell  by  sample  such  goods  in  any  town  or  place,  if  the  owner  of 
sach  articles  be  licensed  for  the  sale  thereof  "  in  the  same  town 
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GA8BT       or  place.''     It  is  difficalt  to  understand  how  it  oan  be  contended 
^'  that  Sydenham  and  the  city  of  London  are  the  same  town  or 

place.     The  fact  that  they  are  in  the  same  administrative  county 

1900.       will   not  do^   for,   if  that   were   so,  that  would  include   many 

.    "T^        administrative  counties  in  which  there  are  any  number  of  towns. 

^socise^  *  ^^^^  is  a  case  of  two  places,  towns  if  you  like,  that  have  grown 

Ucanc«—     together.     The  test  which  the  magistrate  has  adopted  is  not  a 

liicmcB  to  sell  test  which  in  law  is  applicable.     He  has  said  that  because  the 

fowno/plflca "  ^^^°^  *^®   Connected   by   a  continuous  row  of  houses  that  is 

—27^28     sufficient.     That  is  a  wholly  wrong  test. 

Vict,  c.  56,        2i.  F.  Bankes  (/.  JE?.  Bcmkes  with  him)  for  the  respondent. — 

'*  ^'        The  magistrate  was  right.     This  is  a  question  of  fact  whether  or 

not  these  two  places  are  or  are  not  in  '^  the  same  town  or  place.'' 

Both  the  licences  are  for  the  same  place — viz.,  the  administrative 

'^county  of  London.     In  Elliott  v.  South  Devon  Bailway  Company 

(2  Ex.  725;    17  L.  J.  262,  Ex.)   it  was  decided  that  the  word 

^'  town  ''  in  the  Railway  Clauses  Consolidation  Act,  1845,  meant 

the  space  in  which  the  inhabitants  have  permanently  collected 

their  dwellings  so  near  to  each  other  that  they  may  reasonably 

be  said  to  be  contiguous.      Baron  Parke  said :    '^  It  means  the 

space  covered  by  the  collected  mass  of  houses.     He  also  referred 

to  Beg  V.  Charleaworth  (20  L.  J.  181,  M.  C), 

The  Attomey-Oeneral  in  reply. 

BiDLEY,  J. — There  may  be  some  little  doubt  as  to  the  meaning 
of  these  words,  but  I  think  we  are  agreed  that  the  reason 
given  by  the  magistrate  and  which  was  the  reason  which 
guided  him  to  the  conclusion  that  Sydenham  is  the  same  town 
or  place  as  the  place  for  which  the  licence  had  been  taken 
out,  the  licence  to  deal  in  spirits,  is  wrong.  The  position  of 
affairs  appears  obviously  to  be  this,  as  I  make  it  out :  These 
licences  are  drawn  up  in  this  way :  First  of  all  there  is  the 
licence  to  sell  intoxicating  liquors  at  71,  Eastcheap  (to  follow  the 
words  of  the  description),  in  the  parish  of  the  city,  within  the 
administrative  county  of  London,  and  in  a  similar  way  the 
auctioneer's  licence  is  drawn.  All  this  is  a  general  licence :  a 
dealer's  licence — a  dealer  in  spirits  to  sell  at  71,  Eastcheap,  in  the 
parish  of  the  city,  in  the  administrative  county  of  London. 
That  does  not  mean  to  say  that  everywhere  within  the  adminis- 
trative county  of  London  he  has  got  a  licence  to  sell.  He  has 
got  it  at  71,  Eastcheap,  in  the  parish  of  the  city — that  is  all. 
But  the  statute  in  question  says  that  the  auctioneer  shall  have 
liberty  to  sell  by  sample  in  any  town  or  place  any  such  com- 
modities as  aforesaid,  if  the  owner  thereof  shall  be  duly 
licensed  for  the  sale  of  such  commodities  in  the  same  town 
or  place,  and  in  each  instance  the  question  must  arise 
whether  the  place  where  the  sale  is  conducted  is  the  same 
town  or  place  as  that  for  which  the  licence  has  been  granted 
to  the  dealer.  Now,  it  is  impossible  for  us,  I  think,  to  say 
what  is  the  absolute  rule  which  should  be  followed  in  each 
case  in  arriving   at  a  decision  as   to  whether  the  sale  by  the 
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anctioneer  is  conducted  at  the  same  town  or  place  as  that  for       Casey 
which  the  licence  has  been  given.     I  should  say  anywhere  within       ^' 

the  City  would  be  practically  within  the  words  '^  town  or  place."        

It  would  be  within  ^'  the  same  town  or  place"  supposing  it  was        I900. 

thifl^  not  in  the  city  of  London,  but  an  ordinary  county  town,  we        ~:~ 

will  say  Beading,  which  is  the  first  that  occurs  to  me,  that  where     ^^xeUe^  ^ 

there  was  a  licence  granted  to  sell  intoxicating  liquors  at  a  par-     licence-^ 

ticular  house  in  a  street  in  Beading,  I  should  say  then   that  if  ^»»^«  '<>  sell 

the  auctioneer's  rooms  were  in  the  same  town,  and  he  conducted  town  or  place" 

the  sale  there,  it  would   be  proper  to  say  that  that  was  in  "  the    —27  ^  28 

same  town  or  place "  as  that  for  which  the  dealer  had  received    ^*«*-  c.  56, 

his  hcence.      It  would  be  in  the  same   town  or  place,    using        '*   ' 

the  words     in   their    ordinary    signification.       But    when   we 

look  at  the  facts  of  this  case,  Sydenham  is  not  the  city  of  London ; 

nobody  can  say  that  it  is  in  the  ordinary  meaning  of  the  words. 

It  is  a  different  place.      It  is  not  the  same  town  or  place  unless 

yoa  are  going  to  say  that  the  licence  extends  throughout  the 

adminisirative  county  of  London.      I  think  it  does  not.     Those 

are  words  of  description  and,  I  think,  nothing  more;  therefore  it 

is  not  the  same  town  or  place  in  the  ordinary  significance  of  the 

words.     Bat  the  learned  magistrate  has  thought  that  because  the 

town  or  place  of  Sydenham  has,  by  reason  of  the  growing  of 

houses,  become  contiguous  to  the  city  of  London,  therefore  it  is 

the  same  place.     Now,  simply,  the  answer  to  that  is  that  it  is  not 

the  same  place,  nor  is  there  anything  in  the  decisions  that  Mr. 

Bankes  has  quoted  as  to  the  meaning  of  the  word  '^  town ''  which 

can  have  such  a  meaning  attached  to  it.     '^  Town  "  is  properly 

described    as  opposed    to    country,  as  a  place  where    houses 

nm  together,    but    there    is    a     long     and    wide    distinctiou 

between  saying   that  and    saying   that  because    between    two 

different  places  the  houses  grow  together  the  places  become  the 

same.      The  answer  to  it  is  that  it  is  not  so  in  my  opinion. 

I  therefore   think   that  the   magistrate   has  been   misled   with 

the  argument,  which,  with  some  ingenuity,  has  been  urged  upon 

him,  into  saying,  for  the  reasons  given,  that  the  two  places  were 

the  same.     I   think   they  were  not  the  same,  and  therefore  I 

think  the  decision  is  a  wrong  one.     It  is,  on  the  other  hand, 

difficult;   to   lay   down   any   absolute   rule  as   to  what  is  to  be 

considered  when  this  question  arises  in  the  future.      I  do  not 

propose  to   do  that.     What  I  wish  to  do  is  to  say  that  I  think 

the  reason  given  in  this  case  is  wrong,  and  that  the  two  places 

are  not  the  same,  and  therefore  that  the  decision  is  a  wrong 

one. 

Daeling,  J. — In  this  case  Mr.  Tyler,  who  instructed  the 
aoctioneer  to  sell  these  wines  and  spirits,  was  licensed  to  sell 
wines  and  spirits  at  a  particular  house,  71,  Eastcheap,  in  the 
parish  of  the  City,  within  the  administrative  county  of  London  ; 
and  he  sent  the  things  to  be  sold  by  an  auctioneer,  who  sold 
them  by  auction  at  {Sydenham,  which  is  in  the  administrative 
county  of  London.     But  the  auctioneer's  licence  is  general  ;  it 
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Oasbt  is  a  licence  to  sell  anywhere  in  any  part  of  the  United  Kingdom, 

^'  therefore  there  is  nothing  in  the  fact  that  the  two  licences  are 

'  granted  within   the   administrative    county   of   London.      This 

1900.  case  would   be  just  on   the  same  basis  if  the  auctioneer  had 

_ .    ~r"  ,  obtained  his  licence  in  York.     The  only  thing  about  his  reai- 

-T4t  dence  is  that  the  description  where  he  lives  is  wrong.     It  is 

licence—  described  as  his  residence,  but  the  licence  is  :  Nob  exercise  his 

Licence  to  sell  trade  Only  within  the  administrative  county  where  he  lives,  but 

toiono/wioce  •' ^^  *"^y  P*'^*'  ^^  ^^®  United  Kingdom.     It  is  expressed  upon  it, 
—27  4-  28     "  in  any  part  of  the  United  Kingdom  " ;   therefore   where  ho 
Vict.  c.  56,    lives  does  not  matter.      Now,  then,  the  auctioneer   having  a 
'•  ^'        general  licence  to  sell,  and  the  retailer  being  obliged  to  sell  at 
Eastcheap,  in  the  city  of   London,  he  instructs  the  auctioneer 
to  sell,  and  the  auctioneer  sells  at  Sydenham ;  thereupon  it  ia 
said  that  the  licence  has  been  violated.     It  is  argued  that  it  has 
not,  because  it  is  provided  by  sect.  14  of  the  Inland  Bevenae 
(Stamp  Duties)  Act  (27  Sd  28   Vict.)    that   any  such  licensed 
auctioneer  may  sell  by  auction  by  sample  in  any  town  or  place 
any  such  commodities  aforesaid,  if  the  owner   thereof  shall  be 
duly  licensed  for  the  sale  of  such  commodities  in  the  same  town 
or  place.      Now,  Tyler  was  licensed  to  sell  these  commodities 
in    Eastcheap,   in    the   city   of   London.       They   were    sold    at 
Sydenham,  and  that  is   an  offence  against  the  statute,  unless 
Sydenham  is  ^'  the  same  town  or  place  "  as  the  city  of  London. 
Now,   I   do   not   mean  to  try  and  define  what  a  ''  place "  is, 
because  there   is  nothing  more  difficult  under  various  Acts  of 
Parliament  than  to  say  what  a  '*  place "  is ;  bat  I  think  that 
"  place  *'  here  is  not  the  same  kind  of  thing  at  all  as  a  place 
within    those    Acts    that    are    directed    against    betting    and 
gambling,  and  so  on.     Here  the  words  are  "  town  '*  or  '*  place,*' 
and  1  think  that  '^  place  '*  as  used  here  means  a  ^'  town  or  place  " 
in  the  same  sense  as  the  sense  in  which  a  'Hown**  is  a  place. 
That  results  in  this  :  that  "  the  same  town  or  place  '*  practically 
means   the   same   town.      Then   one  has  to  ask  one's  self.   Is 
Sydenham  the  same  town  as  the  city  of  London  ?    The  magis- 
trate says  *'  Yes,''  and  he  gives  as  his  reason  that,  except  for 
the  obstacle  of  the  river  Thames  (which  one  knows  is  a  con- 
siderable one),  there  are  houses  all  the  way.     Well,  there  once 
were  houses  across  the  Thames,  but  at   that   time  there   was 
not  a  continuous   road   from  the  other  side  of  the  Thames  to 
Sydenham.     I   should   have   thought,   if  there   is  any   kind  of 
point  in  the  fact  that  the   houses  are  continuous  all  the  way, 
that  the  fact  that  there  are  no  houses  now  on  London  Bridge 
would   destroy   the  argument.      There  is   the  fact  that,   when 
you   have  once  crossed   the  Thames,  there  are  houses  all  the 
way    to    Sydenham — houses  and  villas.      Is   that    enough    to 
make  Sydenham  a  '^  town  "   in  "  the  same  town  "  as  the  city  of 
London.     It  seems  to  me  that  it  is  putting  a  construction  apon 
the  words  "  town  or  place  "  which  they   cannot  possibly  bear 
if  you   say  the  one  thing  is  the   same  as   the  other  if   a  line 
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or  hoases  connect  fchem.     I  therefore  think  the  magistrate  was       Cabbt 

Appeal  allowed,  ' 

Solicitor  for  the  appellant^  The  Solicitor  of  Inland  Revenue.  1900. 

Solicitor  for  the  respondent,  David  Davies,  , .    -; —  ^  ^ 

^  lAeennng  Acts 

— Excise 

licence — 

Licence  to  sell 


in  "same 
town  or  place 
—27  4r  28 
Vict,  c.  56, 

8.1, 


*t 


QUEEN'S  BENCH  DIVISION. 

Thursday,  May  24,  1900. 

(Before  Ridley  and  Bigham,  JJ.) 

Reg.  v.  Bell,  (a) 

Justice  of  the  peace — Jurisdiction — Pauper  lunatic  in  workhouse 
outside  limits  of  justice's  jurisdiction — Removal  order — Poor 
Law  Amendment  Act,  1844  (7^8  Vict.  c.  101),  s.  56 — Lunacy 
Act,  1890  (53  VicL  c.  5),  s.  14. 

A  pauper  lunatic  whose  relief  was  chargeable  to  the  City  of  L. 
Union  was  resident  in  the  workhouse  of  such  tmion,  which  work- 
house was  situate  in  a  foreign  union.  The  medical  super- 
intendent of  the  workhouse  having  certified  that  the  pauper  was 
a  proper  person  to  he  removed  to  an  asylum,  the  relieving  officer 
applied  to  a  justice  of  the  city  of  L,  for  a  removal  order  under 
sect.  14  of  the  Lunacy  Act,  1890.  The  justice  refused  to  make 
the  order  on  the  ground  that  he  had  no  jurisdiction,  since  sect,  14 
required  the  order  to  be  made  by  "  a  justice  having  jurisdiction 
in  the  plaice  where  the  pauper  resides  at  such  time''  as  the 
order  is  made. 

Beld,  that  the  justice  of  the  city  of  L.  had  jwrisdiction,  since  the 
order  for  the  removal  of  the  pav/per  lunatic  was  an  order  for  his 
relief  within  sect,  56  of  the  Poor  Law  Amendment  Act,  1844, 
and  accordingly  the  workhouse  was  by  that  section  to  be  regarded, 
for  the  purpose  of  making  it,  as  situate  within  the  union  of  the 
city  of  L. 

^HIS  was  a  rule  nisi  for  a  writ  of  mandamus  to  issae  to  one 
-^  Bell,  an  alderman  and  justice  of  the  city  of  London,  to 
show  cause  why  he  should  not  hear  and  determine  an  application 
with  regard  to  a  pauper  lunatic  under  sect.  14  (3)  of  the  Lunacy 
A.ct,  1890. 

(a)  Reported  by  J.  Andrew  Strahan,  Ea(\^  Barrister-at-Law. 

L   L  2 
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Rbo.  The  facts  were  as  iiollows : — 

*'*  Aboat  May  1899    i  pauper  named  Samuel  Glover  went  to  reside 

'        in  the  workhouse  of  the  City  of  London  Union.     He  was  charge- 

1900.        able  to  that  union. 

": —  The  workhouse  of  the   City  of  London   Union  is  situate   at 

^VMJ^—  *  Poplar,  which  is  outside  the  boundaries  of  the  poor  law  union  of 
JurisdAciiim   London — i.e.^  in  a  foreign  poor  law  union. 

—  Bemowi  of     In  October,  1899,  Samuel  Glover  became  lunatic,    and    the 

Pai!S«ip^     medical  superintendent  of  the  workhouse  certified  that  he  was 

viork'Kou%e     insane  and  that  he  was  a  fit  and  proper  person  to  be  removed  to 

ouU^^  \mm,u  a  lunatic  asylum  and  not  a  fit  and  proper  person  to  remain  in  the 

urdd^ticm---  ^o^khouse.     That  being  intimated  to  Alfred  Brown,  who  was  a 

74-8  VicL    relieving  officer  of  the  City  of  London  Union,  Brown  applied  to 

c.  ioi,«.  56;  Mr.  Alderman  Bell,  as  a  justice  of  the  city  of  London,  for  a 

^^  ^*^iV  ^*  summary  order  under  sect.  14  (3)  of  the  Lunacy  Act  1890  for  the 

removal  of  Glover  from  the  workhouse  to  an  asylum. 

Mr.  Alderman  Bell  refused  to  make  the  order,  upon  the 
ground  that  he  had  no  jurisdiction  since  Glover  did  not  reside, 
in  the  popular  sense  of  that  word,  in  the  city  of  London,  to  which 
his  jurisdiction  as  justice  was  confined. 

The  guardians  of  the  city  of  London  then  applied  for  the  rale 
nisi  for  a  mandamus  which  now  came  on  for  hearing. 

R.  D.  Muir  showed  cause. — This  is  a  purely  friendly  proceed- 
ing, brought  for  the  purpose  of  settling  a  point  which  has  caused 
considerable  difficulty  where — as  is  the  case  in  most  metropolitan 
unions — the  union  workhouse  is  situate  outside  the  boundaries  of 
the  union.  The  question,  then,  arising  is.  Who  are  the  justices 
entitled  to  make  an  order  for  the  removal  to  an  asylum  of  a 
pauper  resident  in  the  workhouse  who  has  become  lunatic — the 
justices  of  the  union  in  which  the  workhouse  is,  or  the  justices  of 
the  union  to  which  the  workhouse  belongs  ?  By  sect.  14  of  the 
Lunacy  Act  1890,  the  order  is  to  be  made  by  a  justice  '^  having 
jurisdiction  in  the  place  where  the  pauper  resides  at  such  time  as 
the  order  is  made.  Prima  facie,  then,  the  order  should  be  made 
by  the  justices  having  jurisdiction  in  the  district  where  the  work- 
house is,  since  in  fact  the  pauper  lives  there.  But  it  is  contended 
that,  for  the  purpose  of  making  this  order,  the  pauper  is  to  be 
taken  as  residing  in  the  union  chargeable  with  his  support, 
because  sect.  56  of  the  Poor  Law  Amendment  Act  1844  (7  &  8 
Vict.  c.  101)  enacts  that  ''for  the  purposes  of  relief,  settlement, 
and  removal  of  poor  persons  .  .  .  the  workhouse  of  any 
union  or  parish  .  .  .  shall  be  considered  as  situated  in  the 
parish  to  which  each  poor  person  respectively  relieved,  removed 
•  .  .  is  .  •  .  chargeable.^'  I  submit  that  this  enactment 
does  not  apply  to  the  removal  of  pauper  lunatics.  The  subject- 
matter  of  the  statute  is  purely  the  question  of  chargeability  for 
poor  relief,  and  all  that  this  enactment  means  is  that  the  cost  of 
relief,  settlement,  and  removal  is  to  be  borne,  not  by  the  parish 
or  union  in  which  the  workhouse  is  situate,  but  in  that  from 
which  the  pauper  comes. 
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Mtufnwrrany  Q.C.  (fl.  Cwnmmgham  Glen  with  him). — It  is  sub-        Rm. 
mitted  that  sect.  56  of  the  Poor  Law  AmeudmeDt  Act^  1844^  does       ^ 

apply^  and  that  for  the  purpose  of  making  this  order  the  pauper        

lonaticmust  be  taken  as  resident  in  the  union  to  which  he  is  charge-        1900. 
able.  This  order  is  for  his ''  relief" ;  because  he  has  become  lunatic        ; 
he  does  not  the  less  remain  a  pauper;  it  is  to  ensure  that  he  shall  get    ^^^J— 
the  relief  best  suited  to  his  condition.     Besides^  the  Lunacy  Act,   Juriadiciioix 
1890,  where   it  intends  that  the  order  shall   be   made   by  the  ~  R^^^^oval  of 
jostices  having  jurisdiction  in  the  place  where  the  workhouse  is,     ^J^l^ 
says  that  the  order  shall  be  made  by  them.      Thus,  in  pressing     worhhoute 
matters  where  an  order — such  as  an  order  for  temporary  deten-  ouUidelimita 
tion — ^is  needed,  the  relieving  officer  is  expressly  direeted  to  go  to  ^^^rUdicUm— 
the  nearest  justices :  (see  sect.  24),     But  in  ordinary  matters  the    7^8  vici. 
process  to  be  followed  is  that  established  by  sect.  56  in  resrard  to  c.  101, «.  56 ; 
the  ordinary  relief  of  the  poor.  ^^     14  ' 

JfuiV  in  reply. 

UiDLSY^  J. — We  think  this  rule  ought  to  be  made  absolute. 
There  may  be  some  little  difficulty  in  fitting  the  sections  of  the 
Acts  on  to  the  case  in  question,  although  it  seems  to  be  a  case 
which  must  frequently  occur  in  practice,  but  it  seems  to  me  that 
the  chain  of  reasoning  is  something  like  this  :  By  sect.  24  of  the 
Lunacy  Act  of  1890,  in  the  case  where  a  lunatic  is  in  a  work- 
house, it  is  provided  that  the  medical  officer  in  such  a  case  is  first 
of  all  to  give  notice  to  a  relieving  officer  of  the  union  to  which 
the  workhouse  belongs,  and  thereupon  the  like  proceedings  are 
to  be  taken  as  would  be  taken  in  the  case  of  a  pauper  deemed  to 
be  a  lunatic.  That  refers  us  back  to  sect.  14  of  the  same  Act, 
and  we  find  in  sub-sect.  2  of  sect.  14  it  provides  that  "every 
relieving  officer  and  every  overseer  of  a  parish  of  which  there  is 
no  relieving  officer  who  respectively  have  knowledge,  either  by 
notice  from  a  medical  officer  or  otherwise,  that  any  pauper 
resident  within  the  district  or  parish  of  the  relieving  officer  or 
overseer  is  deemed  to  be  a  lunatic  shall  within  three  days  of 
obtaining  such  knowledge  give  notice  thereof  to  a  justice  having 
jnrisdiction  in  the  place  where  the  pauper  resides. '^  So  far 
there  is  no  difficulty,  but  in  the  present  case  the  Poplar  Work- 
house, which  is  the  workhouse  representing  the  City  of  London 
Union,  is  situated  outside  the  boundaries  of  the  city  of  London, 
and  the  question  arises  whether  in  such  a  case  "  a  justice  having 
jnrisdiction  in  the  place  where  the  pauper  resides  '*  is  the  alder- 
man  of  the  city  of  London,  or  whether  it  is  the  magistrate  of  the 
administrative  couuty  of  London  who  would  be  the  magistrate 
having  jurisdiction  where  the  workhouse  is.  The  alderman  of 
the  city  of  London  would  have  jurisdiction  in  the  place  where 
the  pauper  resides  if  you  can  make  out  that  the  pauper  resides  in 
the  place  to  which  he  is  chargeable,  although  the  workhouse  in 
which  he  is  actually  living  is  outside  that  union,  and  iuside  the 
administrative  county  of  London.  Either  view  might  have  been 
adopted  by  the  Legislature  as  it  seems  to  me,  and  there  would 
have  been  some  difficulty  in  my  mind  if  there  had  been  nothing 
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Kao.        to  help  us  and  to  show  in  what  sense  these  words  are  used,  or 
g^*  may  have  been  in  all  probability  meant.    Where  does  the  pauper 

reside  ?     Is  he  to  be  taken  to  have  his  residence  locally  in  the 

1900.        place  where  stands  the  workhouse  in  which  he  dwells  ?     If  so^ 
r — f  hji  ^^^^^  words  would  seem  to  indicate  that  the  justice  of  the  county 
^'l^^i.      of  London  would  be  the  person  who  ought  to  act  upon  the  appli- 
Juriadietion   catiou  of  the  relieving  officer,  although  the  relieving  officer  is  the 
—  Removal  of  person  who  represents  the  union  to  which  the  pauper  is  charge- 
p^l^JJ^T     able,  and  which  is  not  within  his  jurisdiction.     There  is  some 
workhouse     colouring  given  to  that  argument  by  the  3rd  and  4th  sub-sectioos 
ouUide  limits  of  the  Same  section  to  which  I  at  first  alluded — the  24th  section 
urLcMclion—  — because  there  it  appears  to  be  enacted  that  no  lunatic  shall  be 
7^8  Vict    detained  against  his  will  or  allowed  to  remain  in  the  workhouse 
e.  101,0.  56;  for  more  than  fourteen  days  from  the  date  of  a  certificate  under 
^^  ^*14*'*  ^'  tl^is  section  without  an  order  under  the  hand  of  a  justice  having 
jurisdiction  in  the  place  where  the  workhouse  is  situated.     In 
that  case  it  appears  clear  that  the  justice  who  is  to  make  the 
temporary  order    or  detention  is  a  justice  having  jurisdiction 
where  the  workhouse  is — i.e.,  in  the  administrative  county  of 
London — although  the  order  must  be  made  upon  the  application 
of  the  relieving  officer  of  the  union  to  which  the  workhouse 
belongs.     Whether  it  be  a  temporary  order  for  detention  that  is 
asked  for  or  an  order  for  removal  to  a  lunatic  asylum,  the  appli- 
cation has  to  be  made  by  a  relieving  officer  of  the  union  to  which 
the  workhouse  belongs.     But,  in  looking  further  into  the  matter, 
we  see  that  sect.  56  of  the  Poor  Law  Amendment  Act,  1844,  has 
application  to  the  case.     Now,  by  that  section  it  was  enacted 
that  for  the  purposes  of  relief,  settlement,  and  removal  of  poor 
persons  and  the  burial  of  the  poor  the  workhouse  of  any  union 
shall  be  considered  as  situated  in  the  parish  to  which  each  poor 
person  respectively  to  be  relieved,  removed,  or  buried  is  or  has 
become   chargeable.     Was   this   application   under  the   Lunacy 
Act   for  the  order  known  as  a   summary  reception   order   for 
removal  of  this  pauper  to  an  asylum  made  for  the  purposes  of 
relief  within  sect.  56  of  the  Poor  Law  Amendment  Act,  1844  ? 
It  was  argued  that  it  was  not,  because  that  merely  means  that 
that  is  where  the  payment  is  to  come  from.     I  think  not.     It 
seems  to  me,  when  it  says  "  for  the  pui'pose  of  relief,"  that  relief 
continues  whether  it  be  given  to  a  pauper  situate  in  the  work- 
house as  a  pauper,  or  whether  the  payments  have  further  to  be 
continued  to  him  as  a  lunatic  under  the  286th  section  of  the 
Lunacy  Act,  1890,  which  provides  that  the  pauper  lunatic  is  still 
to  remain  chargeable  in  the  union  to  which  he  belongs  and  to 
which  he  hud  been  chargeable  as  a  pauper.     If  that  is  so,  we  get 
the  link  which  was  required  to  logically  make  out  the  jurisdiction 
of  the  alderman  of  the  city  of  London  in  granting  this  order, 
because  he  then  became  within  the  proper  meaning  of  the  words 
'^a  justice  having  jurisdiction  in  the  place  where  the  pauper 
resides — i.e.,  though  he  is  actually  no  doubt  in  the  workhouse 
which  is  outside  the  City  of  London  Union,  yet  by  virtue  of  the 
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5G(h  section  of  the  Poor  Law  Amendment  Act,  1844^  it  mast  be        Rm. 
omsidered  as  situate  in  the  nnion  to  which  he  is  chargeable.     If       ^^^^ 

that  is  the  correct  mode  of  reasoning,  the  alderman  sitting  for        

the  city  of  London  has  jurisdiction  to  make  the  order  which  was        idoo. 
required  of  him.     That  seems  to  me  to  be  a  sound  chain  of  j   rZ'  t  rk 
reasoning,  and  for  that  reason  I  think  he  had  jurisdiction  to      peace— 
make  it.     The  6th  section  of  the  Lunacy  Act,  1891,  does  not  Jurisdiction 
require  much  explanation.     It  is  iudependent  of  what  I  have  ~~  Bsmoval^  of 
been  saying  and  it  would  not  in  the  least  follow,  even  if  it  were    p^^^r  in 
precisely  the  same  subject-matter  as  that  with  which   we  are    toorkhouse 
dealing,  that,  because  it  gives  the  jurisdiction  to  the  justice  of  ouUide  limita 
the  administrative  county  of  London,  the  justice  where  the  work-  jurUdUtUm  — 
hoose  is  situate,  it  would  take  it  away  from  the  other  justice.    It    7  #  8  Vict. 
is  perfectly  possible  that  either  might  have  jurisdiction  upon  an  <^  i^i»  *•  ^^'» 
occasion  of  emergency,  and  that  it  was  given  for"  this  purpose.        ,^14^*   ' 
But  Mr.  Macmorran  has  been  able  to  point  out  to  us  that  it  had 
another  purpose,  by  giving  the  justice  power  to  order  removal  to 
a  county  lunatic  asylum,  and  not  one  known  as  the  City  asylum. 
Under  these  circumstances  I  think  there  was  jurisdiction  in  the 
alderman,  and  he  has  power  to  make  the  order.     Therefore  the  rule 
must  be  made  absolute. 

BiOHAM,  J. — I  agree. 

Solicitors  for  the  prosecutor,  Rexworthy,  Barnard,  and  Co. 

Solicitor  for  the  justice,  Crawford. 


QUEEN'S  BENCH  DIVISION. 

Monday,  May  21,  1900. 

(Before  Ridley  and  Bighah,  JJ.) 

Frost  (app.)  v.  Fulham  Vestry  (reaps.),  (a) 

Bye-laws  —  Reason ahleness  —  General  regulations  by  vestry  as 
to  drainage  —  Size  of  inspection  chambers  —  Validity  of 
regulations. 

The  appellant  having  given  notice  under  sect.  76  of  the  Metropolis 
Management  Act,  1855,  of  his  intention  to  make  new  drains, 
on  a  form  supplied  by  the  vestry  upon  which  was  indorsed 
"not^  from  the  regulations  as  to  the  drainage  of  new  hov^ses/' 
ihe  proposed  drains  were  approved  by  the  respondents,  who  sent 
to  the  appellant  a  printed  copy  of  their  general  regulations, 

(a)  Reported  by  W.  db  B»  Hbbbbbt,  Esq..  Barrister  at.Liaw. 
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Frost  Heldy  that  the  respondents  had  exercised  their  discretion  in  this 

^'  particular  case,  and  that  it  was  not  necessary  on  each  occasion 

Vsstry!  ^^  make  fresh  regulations,  but  that,  having  considered  the  drain 

proposed,  tliere  was  nothing  to  prevent  their  general  regulations 

1900.  being  applied, 

Bye-lawa —     ^.^  k,  csn^ 
RecLSonabU'    |^AdE  stated. 
ness — Local    V-^ 

auth^rtty'a        rpj^^  appellant  was  summoned  for  making  a  drain  within  the 
regulai^  —  parish  of  Fulham  in  manner^  form,  and  of  materials  contrary  to 
Oenerality  of  the  order  and  regulations  of  the  vestry. 
application,       g^  jg  4  19  yjct^  c.  120  (Metropolis  Management  Act,  1856), 

8.  76: 

Before  making  any  drain  for  the  parpose  of  draining  directly  or  indireotly  into  any 
sewer  under  the  'jarisdiction  of  the  vestry  or  board  of  or  for  any  suoh  pariah  or 
distriot,  seven  days*  notice  in  writing  shall  be  given  to  the  vestry  or  board  by  the 
person  intending  to  .  .  .  make  such  drain ;  .  .  .  and  every  such  drain  shall 
be  made  in  such  direction,  manner,  and  form  and  of  such  materials  and  workmanship 
and  with  suoh  branches  thereto  and  other  connected  works  and  apparatus  and  water 
supply  as  hereinbefore  mentioned  and  as  the  vestry  or  board  shall  order,  and  the 
making  of  every  such  drain  shall  be  under  the  survey  and  control  of  the  vestry  or 
board ;  and  the  vestry  or  district  board  shall  make  their  order  in  relation  to  the 
matters  aforesaid,  and  cause  the  same  to  be  notified  to  the  person  from  whom  such 
notice  was  received  within  seven  days  after  the  receipt  of  such  notice,  and  in  default 
of  such  notice,  or  if  such  .  .  .  drain  or  branches  thereto  or  other  connected 
works  and  apparatus  or  water  supply  be  .  .  .  made  or  provided  in  any  respect 
contrary  to  any  order  of  the  vestry  or  board  .  .  .  made  and  notified  as  aforesaid 
or  the  provisions  of  this  Act,  it  shall  be  lawful  for  the  vestry  or  board  to  cause  such 
drain  or  branches  thereto  and  other  connected  works  and  apparatus  and  water  supply 
to  be  rslaid,  amended,  or  remade,  or,  in  the  event  of  omissions,  added  as  the  case 
may  require,  and  to  recover  the  expenses  thereof  from  the  owner  thereof  in  the 
manner  hereinafter  provided. 

By  25  &  26  Yict.  c.  102  (Metropolis  Management  Act 
Amendment  Act,  1862),  s.  64  (after  referring  to  sects.  73, 
74,  76,  85,  and  86  of  the  Act  of  1855,  and  the  provision  that  in 
case  the  owner  refuse  or  neglect  to  execute  the  works  aforesaid 
the  vestry  may  execute  them  and  recover  the  costs)     .     .     . 

In  case  of  any  such  neglect  or  defaalt  by  any  person  or  persons  to  comply  with  the 
order  of  any  vestry  or  district  board  to  execute  any  works,  matters,  or  things  under 
any  of  the  said  provisions  the  person  or  persons  so  ofiFending  shall  forfeit  and  pay  to 
the  vestry  or  district  board  a  sum  not  exceeding  five  pounds,  and  also  a  further  sum 
not  exceeding  forty  shillings  for  every  day  during  which  such  offence  shall  continue, 
to  be  recovered  by  action  at  law  or  before  a  justice  of  the  peace  in  a  summary  manner, 
at  the  option  of  the  vestry  or  district  board,  and  the  vestry  or  district  board  may  at 
their  discretion  either  execute  or  perform  any  such  work,  matters,  or  things,  and 
recover  the  costs  and  expenses  thereof  from  the  owner  of  the  property  as  aforesaid, 
or  proceed  for  and  recover  the  said  penalty  or  penalties,  but  nothing  herein  contained 
shall  render  any  person  or  persons  liable  to  be  proceeded  against  for  the  penalty  as 
well  as  for  the  costs  and  expenses  of  the  works. 

At  the  hearing  it  was  proved  or  admitted  that  the  appellant 
had  given  to  the  vestry  a  notice  under  sect.  76  of  18  &  19  Vict, 
c.  120,  and  dated  the  23rd  day  of  February,  1899,  of  his 
intention  to  make  drains  to  his  houses.  This  notice  was  on  a 
form  supplied  by  the  vestry,  and  indorsed  with  "  Notes  from 
regulations  as  to  the  drainage  of  new  houses.^'  It  had  upon  it 
a  plan  of  the  proposed  drains.     The  same  was  approved  by  the 
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Festry  on  the  8th  day  of  March,  and  retamed  to  the  appellant       Frost 
on  the  9th  day  of  March,  with  a  notice  of  the  approval  of  the      „  ^* 
plans.  ViOTKT. 

On  the   2nd   day   of   Augast   the    respondents   sent   to   the        

appellant  a  printed  copy  of  regalations  and  directioDS  of  the        ^^^- 
vesbry  of  the  parish  of  Falham  as  to  drainage  of  houses  and  Bye-lawi— 

bnildings,  &C,  BeaBOnable- 

By  rule  10  every  main  drain  which  may  directly  commanicate   *"*fr"^^^ 
with  any  sewer  shall  have  a  water  syphon  trap,  and  by  rule  11  :      '^drainage' 

There  shmll  be  pn>Yided  in  connection  with  such  trap  ft  suitably  constracted  water-  rtgulaUans  — 
tight  inspection  chamber,  at  least  three  feet  by  two  feet  internal  measurement,  with   Qanerality  of 
vaOs  four  and  a  half  inch  brickwork,  built  in  cement  on  a  concrete  foundation,  and    a^Ucation, 
randered  with  cement  half-inch  thick,  provided  the  depth  of  such  chamber  does  not 
exoeed  three  feet ;  if  exceeding  this  depth,  nine-inch  brickwork  to  be  substituted  for 
four  and  a  half  inch.    An  open  glaased  channel  shall  be  provided  at  bottom  of  same, 
■ad  it  shall  be  covered  with  an  improved  movable  air-tight  cover,  or  sealed  with  a 
Tork  stone. 

By  rule  12  there  shall  be  provided  at  the  upper  end  of  the 
main  drain  .  .  .  another  similar  constructed  water-tight 
inspection  chamber  at  least  3fc.  by  2ft.  internal  measurement, 
with  an  air-tight  cover  as  above. 

On  the  4th  day  of  August  the  respondents'  drainage  inspector 
Fisited  the  premises  on  which  the  drains  were  being  made,  and 
complained  to  the  appellant  of  some  of  the  materials. 

On  the  18th  day  of  August  the  same  inspector  again  visited 
the  premises,  and  referred  the  appellant  to  the  regulations. 

On  the  18th  day  of  September  the  inspector  ascertained  {inter 
alia)  that  certain  inspection  chambers  made  by  the  appellant  to 
the  drains  were  each  only  2ft.  by  18in.  internal  measurement. 

On  the  19th  day  of  September  the  respondent  served  the 
appellant  with  notice  that  the  regulations  were  not  comphed 
with,  and  requiring  him  {inter  alia)  to  "  take  down  inspection 
chambers  and  build  the  regulation  size  3ft.  by  2ft.  internally/' 
The  appellant  failed  to  comply  with  this  requisition. 

The  magistrate  found  as  facts :  (1)  That  no  order  except  as 
aforesaid  was  made  or  notified  to  the  appellant  in  relation  to  the 
matters^  but  that  the  regulations  and  directions  were  made  by 
the  vestry  and  notified  to  and  known  by  the  appellant  before  the 
drainage  works  were  commenced ;  (2)  that  the  inspection 
chambers  were  not  3ft.  by  2ft.  internal  measurement  according 
to  the  regulations  and  directions  of  the  vestry^  but  were  only 
2tt.  by  18in.  internal  measurement ;  (3)  that  inspection  chambers 
3ft.  by  2ft.  internal  measurement  appeared  to  the  vestry  requisite 
to  secure  the  safe  and  proper  working  of  the  drains. 

It  was  contended  for  the  appellant  that  the  vestry  had  not 
exercised  their  discretion  as  to  the  inspection  chambers  with 
fespect  to  the  circumstances  of  each  case^  nor  had  they  made  an 
order  in  each  particular  case  as  required  by  sect.  76  of  18  &  19 
Vict.  c.  120^  but  had  applied  only  a  general  rule ;  further^  that 
the  drainage  regulations  as  to  inspection  chambers  were  unreason- 
able and  inapplicable  to  every  case^  and  in  excess  of  the  powers  of 
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Fhoct       the  vestry.     He  cited  Tinkler  v.  Wandsworth  Board  of  Works  (27 
„  ^'  L.  J.  342,  Ch.)  and  Greater  London  Property  Company  Limited  v. 

vSth^      Foot  (80  L.  T.  Rep.  390;  (1899)  1  Q.  B.  972). 

The  magistrate  decided  that  the  regulations   and   directions 

^^'  having  been  applied  to  the  particnlar  cases  as  aforesaid  were  valid 
Bye-la/ujs—  Orders  of  the  vestry  with  which  the  appellant  had  failed  to  comply 
Retuanahle-   and  convicted  him. 

*****r"^^f^        Cooney  for  the  appellant. — This  being  a  general  regulation  is 
^draim^e'    ^^'     '^^®  discretion  of  the  vestry  should  be  exercised  in  every 
reguiationa  —  case.     It  was  held  in  Wood  V.  Widnes  Corporation  (77  L.  T.  Rep. 
Generality  of  306  ;  (1897)  2  Q.  B.  357)  that  under  the  Public  Health  Act  1875 
app  %ca  ton.    ^^^^^  y^^^  j^^  power  to  pass  a  general  resolution  that  a  particnlar 
kind  of  water-closet  should  be  supplied  to  all  houses  in  the  neigh- 
bourhood.    The  requirements  of  each  particular  house  should  be 
considered.     That  case  followed  Tinkler  v.  Wandsworth  Board 
of  Works  (2  De  G.  &  G.  261 ;  27  L.  J.  342,  Ch.)     He  also 
referred  to  Greater  London  Property  Company  v.  Foot  (80  L.  T. 
Rep.  390;  (1899)  1  Q.  B.  972. 

Ma/Mskie,  for  the  respondents,  was  not  called  upon. 
Ridley,  J. — I  think  in  point  of  fact  the  Fulham  Vestry  in 
this  case  must  be  considered  to  have  exercised  their  discretion. 
I  agree  that  it  is  necessary  in  each  case  that  there  should  be  a 
certain  application  of  mind  by  the  authority  who  has  the  sanc- 
tioning of  the  manholes  or  the  drains  which  are  to  be  made, 
whatever  they  are,  within  the  Act  of  Parliament,  and  that  they 
are  bound  to  exercise  a  certain  discretion  in  each  case.  In  the 
present  instance  the  plans  of  the  particular  set  of  drains  to  be 
made  are  approved,  and  there  are  certain  other  regulations  which 
have  been  adopted  as  to  general  rules  applying  to  such  work  and 
as  proper  to  be  applied  to  every  case  in  which  such  work  is  to  be 
executed,  and  which  have  been  adopted  by  the  authority  of  the 
vestry.  There  is  no  reason  why  that  is  not  a  reasonable  conrse 
to  adopt.  There  are  certain  works,  certain  portions  of  snch 
works,  which  must  be  the  subject  of  general  regulations.  It  is 
unreasonable  to  say  that  on  each  particular  occasion  an  officer  of 
the  vestry  is  to  go  through  the  work  connected  with  a  new 
house  and  make  a  fresh  regulation  which  must  apply  more  or 
less  in  every  case.  In  this  instance  they  approved  the  plans,  and 
they  sent  to  the  person  who  has  to  execute  the  work  a  copy  of 
the  rules  and  regulations  which  apply.  That  seems  to  me  to  be 
a  reasonable  course.  Then,  on  his  side,  if  he  objects  to  any  of 
them  and  says  that  they  do  not  apply,  he  must  apply  again,  or 
act  on  the  notice  he  has  received.  If  he  does  not,  ho  executes 
the  work  at  his  own  peril,  for  I  think  he  becomes  liable  to  the 
penalties  inflicted  by  the  Act  on  persons  who  do  the  work 
without  the  approval  of  the  vestry,  because  the  vestry  have 
expressed  their  approval  subject  to  rules  and  regulations,  as  to 
which  he  can  call  their  attention  if  he  desires  so  to  do.  Under 
the  circumstances  it  would  be  a  mischievous  rule  to  lay  down,  as 
it  seems  to  me,  that  in  every  instance  the  regulations  which 
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most  apply  to  all  cases  shall  be  enacted  afresh  as  thoagh  no  one       Frost 
had  experienced  such  works  before.     That  is  qaite  a  different         ^- 
thing  from  the  previons  decisions  which  have  been  quoted^  which      ybstst. 

were  arrived  at  under  the  Public  Health  Act,  where,  in  order  to        

provide  a  new  and  what  was  considered  to  be  a  better  system  of        ^^^' 
drainage  and  sanitary  regulations^  the  authorities  had  ordered   Bye-laws— 
the  whole  of  the  inhabitants  of  a  particular  district  to  supply   Reasonable- 
fchemselves  with  water-closets  of  a  particular  character  without   ness— Local 
exercising  their  discretion  in  the  case  of  each  particular  house,    ^drawiage' 
Here  I  think  we  ought  to  hold  that  the  vestry  have  exercised  regulations  — 
their  discretion,  and  I  am  the  more  certain  of  that  when  I  look  Generality  of 
at  the  case,  which  finds  that  the  inspection  chambers  3ft.  by  2ft.   <^VP^^^<<^' 
appear  to  the  vestry  to  be  requisite  to  secure  the  safe  and  proper 
working  of  the  said  drains.     That  is  tantamount  to  saying  that 
in  their  opinion  it  was  necessary  that  these  should  be  the  dimen- 
sions of  the  manhole. 

BiOHAM,  J. — ^I  agree.  I  think  that  the  local  authority  must  in 
each  case  exercise  their  discretion  as  to  how  the  drain  shall  be 
built,  but  in  point  of  fact  I  think  that  in  this  case  they  did 
exercise  their  discretion.  That  appears  from  the  case,  in  which 
the  learned  magistrate  has  found  that  the  inspection  chambers 
3ft.  by  2fb.  appear  to  the  vestry  requisite  to  secure  the  safe  and 
proper  working  of  the  drain.  He  finds  that  as  a  fact,  and  he  can 
only  find  it  as  a  fact  because  the  local  authority  has  exercised  its 
mind  upon  the  matter.  I  think  he  was  justified  in  coming  to 
that  conclusion,  and  that  is  further  borne  out  because  he  says 
there,  '*  I  decide  that  the  regulations  and  directions  having  been 
applied  to  the  particular  cases  were  valid  orders.^'  I  think  the 
learned  magistrate  has  come  to  the  conclusion  of  fact  that  the 
vestry,  as  the  local  authority,  have  exercised  their  discretion  in 
reference  to  this  matter  in  connection  with  this  particular  house. 

Appeal  dismissed, 

Sohcitor  for  the  appellant,  Bathurst  Norman, 

Solicitor  for  the  respondents,  T,  Blanco  White, 
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CROWN  CASES  RESERVED. 

Saturday,  May  27, 1900. 

(Before  Lord  Russsll,  C.J.,  Lawrancb,  Weight,  Channell, 

and  BucKNiLL,  JJ.) 

Reg.  v.  Mary  Baines.  (a) 

Practice — Husband  and  wife  —  Receiving  stolen  goods  —  Joint 
indictment — Separate  receiving — Receiving  part  of  stoleji  pro^ 
perty-^24  8f  25  Vict,  c.  96,  s.  94. 

Coverture  is  no  defence  to  a  criminal  charge,  A  husband  and 
wife  were  jointly  indicted  for  receiving  stolen  good^.  There  was 
evidence  that  the  wife  had  received  part  of  the  stolen  property 
from  one  of  the  thieves  ;  there  wa^  no  evidence  that  the  husband 
was  present  at  the  time^  and  there  was  no  evidence  that  the  wife 
was  acting  under  his  compulsion. 

Heldt  that  the  wife  was  properly  convicted  of  receiving  stolen 
goods. 

Semble  {per  Lord  Russell,  L,C.J,)  that  after  verdict  and  sentence 
no  further  question  may  be  put  to  theju/ry. 

THIS  case,  stated  by  the  Deputy- Chairman  of  the  Liverpool 
County  Quarter  Sessions,  was  as  follows  : 

1.  The  prisoner  Mary  Baiues,  together  with  Michael  Baines, 
hc^r  husband,  and  two  other  prisoners,  namely,  Godfrey  and 
Toner,  were  tried  at  the  Quarter  Session  holden  at  the  Sessions 
House,  Islington,  Liverpool,  on  the  19th  day  of  April,  1900,  on 
an  indictment  (copy  of  which  is  annexed)  charging  them  with 
breaking  and  entering  a  dwelling-house  at  Rainhiil,  and  stealinj^ 
therein  a  quantity  of  property  belonging  to  William  Holland  Owen. 

2.  The  indictment  contained  a  second  count,  charging  all  of 
the  said  prisoners  with  receiving  the  property  set  out  in  the  first 
count  ot  the  indictment,  well  knowing  the  same  to  have  been 
feloniously  stolen. 

3.  The  prisoner  Toner  pleaded  "  Guilty "  to  the  first  coant 
contained  in  the  indictment,  and  the  other  prisoners  *^  Not 
Guilty  "  to  both  counts, 

4.  Evidence  was  given  of  a  breaking  and  entering  of  the 
premises  described  in  the  indictment,  on  the  22nd  day  of  January, 
1900,  and  of  property  to  the  value  of  802.  having  been  stolen 
therein. 

5.  Evidence  was  also  given  that  on  the  6th  day  of  February 
the  prisoner  Toner,  who  is  the  uncle  of  the  male  prisoner  Baines, 
left  at  the  house  of  the  prisoners  Michael  and  Mary  Baines,  in 
Westmoreland-street,  Rainhiil,  in  the  county  of  Lancaster,  some 

(a)  Reported  by  A.  A.  BiCTHnNB,  Esq.,  Barrister-at-Liaw 
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of  the  property  referred  to  in  the  indictment,  to   wit,  a  silver        Rio. 
lamp  and  a  cigar  box  containing  broken  silver,  and  tkat  the  said  v. 

silver  lamp  and  cigar  box  was  given  to  the  prisoner  Mary  Baines     ^"^  _^''"*- 
bj  the  prisoner  Toner.  1900. 

6.  It  was  forther  proved  on  evidence  that  the  detective,  Albert         — 7- 
Tajlor,  who  made  a  search  of  the  honse,  followed  the  prisoner  ^^^^^^ 
Mary  Baines  to  a  honse  close  to,  that  she  went  into  this  second   wife'-Joini 
house,  and  came  out  with  the  silver  lamp  referred  to  in  the  indictment^ 
previous  paragraph.  ttoi^To^— 

7.  The   prisoner  Godfrey    was   acquitted,   but   the   prisoners  Conviotionof 
iiichael  and  Mary  Baines  were  convicted  of  feloniously  receiving        wife. 

on  the  second  count  of  the  indictment,  and  a  sentence  of  three 
months'  imprisonment  was  passed  upon  each  of  them. 

8.  Counsel  for  the  prisoner  Mary  Baines  therefore  submitted, 
on  the  authority  of  Beg.  v.  Archer  and  others  (1  Mood.  C.  C.  143), 
that  the  conviction  was  bad,  inasmuch  as,  the  charge  being  a 
joint  one,  no  question  of  a  separate  receiving  by  the  wife  (the 
prisoner  Mary  Baines)  had  been  left  to  the  jury. 

9.  The  point  raised  on  behalf  of  the  prisoner  Mary  Baines  was 
argued  by  her  counsel,  who  submitted  that  it  was  too  late  after 
sentence  to  cnre  the  previous  verdict  by  asking  the  jury  whether 
the  prisoner  Mary  Baines  were  guilty  of  a  separate  receiving. 

10.  After  hearing  counsel  for  the  prosecution,  the  deputy - 
chairman  overruled  the  objection,  and  after  reading  over  the 
evidence  to  the  jury,  asked  them  whether  or  no  the  prisoner 
Mary  Baines  was  guilty  of  a  separate  receiving. 

11.  The  jury  found  that  Mary  Baines  was  guilty  of  a  separate 
receiving  and  her  counsel  then  applied  for  a  case  which  was 
granted,  the  prisoners  being  admitted  to  bail  pending  the 
appeal. 

12.  The  questions  for  the  opinion  of  the  Court  are  : 
(1)  Whether  a  husband  and  wife  being  jointly  indicted  for 
receiving  stolen  goods  can  both  be  convicted  although  the  jury 
found  a  separate  receiving  on  the  part  of  the  wife.  (2)  Whether 
(he  deputy-chairman,  under  the  circumstances  of  this  case,  was 
acting  legally  in  putting  the  question  to  the  jury  as  to  the 
sepanite  receiving  at  that  stage  after  verdict. 

Thomas  Comber,  Deputy-Chairman. 

F.  jyArcy  for  the  Crown. — ^The  fact  that  the  prisoner  was 
married  is  in  itself  no  answer  to  the  charge.  As  to  part  of  the 
goods,  she  acted  independently,  and  the  case  of  Reg.  y.  Archer 
(1  Mood.  C.  C.  143),  relied  on  by  the  defence,  was  decided  before 
'i^  &  26  Vict.  c.  96,  s.  94.  He  cited  Reg.  v  John,  13  Cox  C.  C 
100;  Heg.  v.  Cohen  (18  L.  T.  Rep.  489 ;  11  Cox  C.  C.  99).  [He 
^as  then  stopped  by  the  Court..j 

'rhe  prisoner  was  not  represented. 

Ix)rd  SussxLL,  C.J. — ^We  are  concerned  only  to  say  whether 
Mary  Baines  was  properly  convicted  of  receiving  these  stolen 
goods.  The  evidence  affecting  her  husband  is  not  set  out  in  the 
^^'^}  bnt  it  is  clear  that  he  was  guilty  of  receiving  a  portion  of 
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Rbq.        the  stolen  goods ;  and  there  is  nothing  in  the  case  to  show  that 
^         the  depnty-chairman  did  not  properly  direct  the  jnry.     In  par.  5 

'  of  the  case  which  is  sabmitted  to  ns^  facts  are  stated  which  show 

1900.        that  beyond  doabt  there  was    ample   evidence   of  a   separate 
p  "77        receiving  by  Mary  Baines.      Toner  gave  her  the  stolen  articles^ 
HuibatiAand  ^^^  there  is  nothing  to  show  that  the  hnsband  was  present  at 
wifo— Joint   the  time.     On  this  state  of  facts  the  judge  ought  to  tell  the  jury 
***r1^**^'**~  ^^^  there  is  nothing  in  the  marital  relation  per  se  to  protect  a 
stolen  goa^—^^^f   and  he  onght  further  to  tell  the  jury  that,  even  if  the 
Conviction  of  husband  was  in  the  immediate  neighbourhood,  it  was  a  question 
^U'       for  them  to  decide  whether  the  wife  was  acting  independently. 
This  question  was  raised  in  a  case  to  which  my  brother  Wright 
draws  our  attention  {Broion  v.  Attorney-General  for  New  Zealand 
(77  L.  T.  Rep.  414;  (1898)  A.  0.  234),  and  was  answered   by 
the  Lord   Chancellor  as   follows :    "  The  mere    fact   that    the 
parties  are  married  never  even  formed  a  presumption  of  com- 
pulsion by  the  husband.     Even  as  early  as  Bracton's  time,  if  the 
wife  was  voluntarily  a  party  to  the  commission  of  a  crime,  her 
coverture  furnished  no  defence:  (see  Bracton,  Book  3,  c.  32). '^ 
There  was,  therefore,  evidence  on  which  the  jury  could  properly 
convict  Mary  Baines  of  receiving  part  at  all  events  of  the  stolen 
property  in  accordance  with  the  provisions  of  24  &  25  Vict.  c.  96, 
s.  94.     It  is  not  necessary  that  we  should  consider  the  second 
question   raised  in   the  case.      The   question  is  whether  after 
verdict  and  sentence  the  judge  could  give  what  is  practically  a  new 
summing  up.     It  is  not  necessary  to  decide  that  question,  bat  if 
it  was  I  should  consider  very  carefully  before  I  came  to  the  con- 
clusion that  that  course  was  proper. 

Lawbance,  Weight,  Channell,  and  Bucenill,  J  J.  concurred. 

Conviction  affirmed. 
Solicitor :  H.  E.  Glare,  Clerk  of  the  Peace,  Preston. 


QUEEN'S  BENCH  DIVISION. 

Monday,  May  14,  1900. 

(Before  Ridley  and  Biqhah,  JJ.) 

Cbaig  (app.)  V.  Nicholas  (resp.).  (a) 

Toll — Private  carriage  of  officer  on  duty — Exemption — Army  Act, 

1881  (44  ^  45  Vict.  c.  58),  a.  143. 

A  private  carriage  iised  by  an  officer  on  duty,  in  respect  of  which 

(a)  Ue ported  by  W.  DK  U.  Hbbbbrt,  Esq.,  Barrister-aULiaw. 
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he  is  in  receipt  of  no  allowance,  ie  not  a  carriage  employed  in       Oiuio 
Her  Majesty's  military  service  so  as  to  be  exempt  from  tolls         ^• 
within  sect.  143  of  the  Army  Act  1881.  

1900. 

QASE  stated.  ^„Z^ 

on  duty — 

The  respondent  was  charged  on  an  information  for  unlawfully       Private 
demanding  and  receiving  from  the  appellant^  he  then  being  an  ^^^^^^^^S^T 
ofBcer  of  Her  Majesty's  forces  on  duty,  a  certain  toll  of  4d.  for    J[J^  ^^^ 
passing  along  a  turnpike  road.  1881—44  4-45 

The  appellant  was  a  major  in  the  Royal  Artillery  stationed  at    Vict  c.  58, 
Fort  Bovisand^  about  six  miles  from  Jrlymouth.     He  resided  in       '' 
Plymouth,  and  his  duties  frequently  necessitated  his  attendance 
ftt  the  headquarters  office  at  Devonport. 

On  the  10th  day  of  July,  1899,  he  proceeded  in  his  own  private 
carriage  from  his  residence,  in  uniform,  to  the  headquarters  at 
Devonport,  where  he  transacted  official  business.  He  left  the 
headquarters  office  in  the  same  carriage,  accompanied  by  his 
soldier  servant.  The  servant  was  not  in  uniform.  He  drove 
through  the  Modbury-road  toll-gate  to  Fort  Bovisand,  a  distance 
of  nine  miles,  in  order  to  discharge  official  duty.  The  toll 
collector  demanded  and  received  the  toll  of  4id,  authorised  by  a 
local  Act  of  Parliament  in  respect  of  the  carriage,  notwith- 
standing that  the  appellant  informed  him  that  he  was  on  duty. 

The  carriage  was  the  private  property  of  the  appellant,  for 
which  he  took  out  an  excise  licence,  and  was  used  by  him  partly 
for  his  own  private  purposes  and  partly  for  carrying  out  his 
military  duties. 

The  appellant  was  in  receipt  of  allowances  from  the  Govern- 
ment for  a  horse  in  connection  with  his  duties  as  a  major  in  Her 
Majesty's  army^  but  he  was  not  in  receipt  of  nor  entitled  to  any 
allowance  in  respect  of  a  private  carriage,  nor  would  he  have 
been  at  liberty  to  hire  a  private  carriage  at  the  cost  of  the 
Government  to  convey  him  from  Plymouth  to  Port  Bovisand  for 
the  purpose  of  discharging  his  duty  at  the  fort. 

It  was  contended  on  the  part  of  the  appellant  that  he  was  on 
daty  while  driving  in  the  carriage  from  Devonport  along  the 
tnrnpike  road  and  through  the  toll-gate  to  Fort  Bovisand,  and 
that  for  the  time  being  the  carriage  was  a  carriage  employed  in 
Her  Majesty's  military  service  conveying  an  officer  of  Her 
Majesty's  regular  forces  on  duty,  and  as  such  was  exempt  from 
payment  of  the  toll  by  virtue  of  sect.  143  of  the  Army  Act,  1881 
(44  4  45  Vict.  c.  58). 

It  was  contended  on  the  part  of  the  respondent  that,  inasmuch 
88  the  carriage  was  the  private  carriage  of  the  appellant,  for 
which  he  personally  paid  the  excise  licence  and  received  no 
allowance  from  the  Government,  it  could  not  be  said  to  be 
employed  in  Her  Majesty's  military  service  within  the  meaning 
of  sect.  143  of  the  Army  Act  1881. 
After  hearing  each  of  the  parties^  and  having  referred  to  the 
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Chaio       General  Turnpike  Act,  1823  (3  Geo.  4,  c.  123,  s.  33),  the  Volun- 
^    «'•  tear  Act,  1863  (26  &  27  Vict.  c.  65,  s.  45),  the  Mutiny  Act,  1876 

1900.        8.  143),  and  the  cases  of  Humphrey  y.  Bethell  (30  J.  P.  231)  and 

^~rL       Hmds  v.  Thring  (41  J.  P.  265)  the  justices  came  to  the  oonclu- 

wi  duu!^   ®*^°  *^**'  ^^®  private  carriage  of  the  appellant  while  carrying  him 

PHvate      from  Mount  Wise  to  Fort  Bovisand  was  not  exempt  from  pay- 

carriage—    tnent  of  toll  at  the  toU-gate,  and  could  not  be  regarded  as  beings 

^X^  then  employed  on  Her  Majesty^s  military   service  within   the 

1881— 444-45  meaning  of  the  Army  Act,  1881,  the  carriage  not  having  been 

Vict.  c.  58,    requisitioned  for  military  service  under  the  Mutiny  Act  or  other- 

».  148.       ^jg^  gQ  appropriated  for  Her  Majesty's  military  service  as  to 

come  within  the  exemption,  and  therefore  they  dismissed   the 

information. 

By  the  Army  Act  1881  (44  &  45  Vict.  c.  58),  s.  143  : 

All  offloers  and  soldiers  of  Her  Majesty's  regular  foroes  on  daty  or  on  the  march, 
and  their  horses  and  baggage  .  .  .  and  all  carriages  and  horses  belonging  to  Her 
Majesty  or  employed  in  her  military  servicet  when  conveying  any  such  persons  as 
above  in  this  section  mentioned,  or  baggage,  or  stores,  or  returning  from  oonveying 
the  same  shall  be  exempt  from  the  payment  of  any  duties  or  tolls  ...  in  passing 
along  or  over  any  turnpike,  or  other  road  or  bridge,  otherwise  demandable  by  virtae 
of  any  Act  of  Parliament. 

Yarborottgh  Anderson  for  the  appellant. — The  words  "  employed 
in  Her  Majesty^s  service  ^'  must  mean  "  used  in  Her  Majesty's 
service.'^  This  carriage  was  being  so  "  used,"  and  therefore  is 
exempt  from  tolls  under  the  Armv  Act,  1881.  Humphrey  v. 
Bethell  (13  L.  T.  Rep.  797;  L.  Rep.  C.  P.  215),  it  is  true, 
decided  that  a  yeomanry  ofScer  was  not  exempt  when  drivings 
but  that  was  because  he  was  not  a  volunteer  within  the  Volunteer 
Act,  1863  (26  &  27  Vict.  c.  65).  Again,  in  Hmds  v.  Thring  (36 
L.  T.  Rep.  216;  41  J.  P.  265),  the  exemption  under  sect.  86  of 
the  Mutiny  Act,  1876  (39  &  40  Vict.  c.  8),  was  held  only  to 
exempt  carriages  employed  by  virtue  of  sect.  68  of  the  same 
statute,  which  only  extended  to  carriages  provided  by  justices^ 
and  not  to  a  carriage  hired  by  the  ofScer  himself.  Here  the 
words  of  the  Act  exempt  a  carriage  acquired  by  the  officer  for 
his  duties. 

Duke,  Q.G.  {Bodilly  with  him)  for  the  respondent. — The  justices 
were  right  in  dismissing  the  information,  as  the  statute  cannot 
apply  to  a  vehicle  hired  by  the  officer  when  no  allowance  is  made 
by  the  Crown.  It  is  the  same  as  if  the  officer  had  used  his  own 
bicycle.  '^  Use  "  by  the  officer  cannot  amoant  to  ^'  employment  '* 
in  Her  Majesty's  service. 

Ridley,  J. — I  think  that  the  matter  has  been  made  quite  clear. 
There  might  have  been  some  doubts  in  the  minds  of  people  wHo 
had  not  fully  considered  the  matter,  bat  it  seems  to  me  certain 
that  the  words  '^employed  in  her  military  service '^  in  this 
section  cannot  be  read  in  the  wide  sense  which  is  contended  for 
by  Mr.  Yarborough  Anderson,  and  which  would  include  a 
carriage  like  the  present,  merely  because  it  was  used  in  the 
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militaiy  eervice  of  Her  Majesty.     It  seema  to  me  evident  upon       Graiq 
odnndering  the  other  words  of  the  section^  and  the  fact  that     ^  ^^* 

allowances  are  made  by  the  army  authorities  to  officers  in  respect        

of  hones  or  carriages  or  what  not^  in  respect  of  their  services^        1900. 
that  the    words    "  employed   in    her   military    service "    means       nHomcer 
employed  by  authority  of  those  who  are  in  command.     They  are     ^n  duty— 
Jisei  and  put  in  in  that  way  because  there  are  carriages  and  horses      Priwite 
belonging  to  Her  Majesty  as  a  part  of  the  army  equipment^  and  « "*^^*~^ 
there  are  others  which  are  requisitioned  either  under  sect.  112  or    '^^^Aet, 
cognate  sections  of  this  Act^  but  which  do  not  belong  to  Her  1881— 444-45 
Majesty.     '^Hiose    are    intended    also    to   be   exempt  as   being     ^^^'  ^-  ^®» 
employed  in  her  military  service  when  they  are  on  duty  or  on       '* 
the  march.     There  is  yet  a  third  class  of  carriages  and  horses 
which  are  employed  in  her  military  service,  in  respect  of  which 
DO  requisition  has  been  made,  but  in  respect  of  which  allowances 
are  made,  and  which  are  employed  by  the  officer  on  duty  or  upon 
the  march  by  the  consent  and  authority  of  those  in  command. 
That,  I  think,  is  the  meaning  of  the  words,  and  it  does  not  seem 
to  me  to  include  carriages  used  merely  because  it  is  the  pleasure 
of  the  officer  on  duty  so  to  use  them.     If  that  was  the  proper 
meaning  it  would  lead  to  considerable  difficulty  which  I  do  not 
think  was  contemplated  by  the  Act  of  Parliament.     I  therefore 
think  the  toll  was  rightly  demanded. 

BiQHAM,  J. — I  am  clearly  of  the  same  opinion.  I  do  not  think 
this  carriage  was  within  the  meaning  of  the  word  '*  employed  '' 
at  all. 

Appeal  dismissed. 

Solicitor  for  the  appellant.  The  Solicitor  to  the  Treasury,  for 
WtUts,  Wa/rd,  and  Anthony,  Plymouth. 

Solicitors  for  the  respondent,  Sharpe,  Parker,  and  Co.,  for 
/.  ff.  Ellis,  Plymouth. 


QUEEN'S  BENCH  DIVISION. 

Thursday,  May,  31,  1900. 

(Before  Darling  and  Bucknill,  JJ.) 

Rso.  V.  HoBBOCKS  AND  OTHERS  (Justiccs) ;  Ez  parte 

BOWSTSAD.  (a) 

^ttwance — Order  to  abate — Prohibition  against  continuance  and 
recurrence— Public  Health  Act,  1875  (38  ^  39  Vict.  c.  55), 
«8.  96,  105. 

(a)  Reported  by  W.  dk  B.  Hbrbbrt,  Esq.,  Barrister-at-Law. 
VOL.  XIX.  M  M 
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Rao.  Where  justices  make  an  order  for  the  ahaiement  of  a  nuisance 

UoRsooKB  AMD     ^^^  ^  comflaint  made  by  a  private  individual  under  sect,  106 

oTHKRs  9f  ^he  Public  Health  Act,  1875,  such  order  must  specify  the 

(Justices)  ;  works  required  for  that  purpose  : 

Bo^mAD  "®^  ^here  such  order  prohibits  the  doing  of  OAfiy  acts  which  may 

*  lead  to  the  recurrence  of  such  nuisance,  no  works  need   he 

1900.  specified. 

Ahaiemmt    /^AUSE   sbown  against  a  rule   nisi  for  a  writ  of  certiorari 
order—       \J     to  bring  up  and  quash  an  order  made  by  two  justices   of 
^'•^'^^j^    Ciimberiand. 

recurrence-'       ^^^  facts  were  as  follows : — 

Necesnty  to        On  the  20t)h  day  of  March,  1900,  a  complaint  under  sect.  105 

-oJ-dt"*^  of  the  Public  Health  Act,  1875,  was  made  before  the  justices  by 

had—t^lic  Alfred  Hope  that  in  or  upon  certain  premises  situate  at  Shield 

Health  Act,    House  the  following  nuisance  existed — namely,  an  accumulation 

1875— 38  4-39  of  slaughter- house  offal  and  filth — so  as  to  be  a  nuisance  on  the 

ss^^^lih    ^^^^^  adjoining,  and  that  the  nuisance  was  caused  by  the  act 

or  default  of  Samuel  Bowstead,  the  owner  and  occupier  of  the 

premises. 

Samuel  Bowstead  appeared  before  the  justices  to  answer  the 
complaint,  and  upon  proof  that  the  nuisance  complained  of 
existed,  the  justices  made  the  following  order  : 

We,  in  parsuance  of  the  said  Act,  do  order  the  said  Samuel  Bowstead  within  one 
calendar  month  from  the  serTice  of  this  order,  or  a  trae  copy  thereof  acoording  to 
the  said  Act,  to  take  such  steps  as  may  be  necessary  to  abate  the  said  noisanoe  so 
that  the  same  shall  no  longer  be  a  naisance  or  injurious  to  health  as  aforesaid,  and  to 
pay  the  sum  of  358.  for  costs  to  Mr.  David  Mans,  the  solicitor  acting  for  the  com- 
plainant ;  and  we,  being  satisfied,  notwithstanding  the  said  cause  or  causes  of  naisance 
may  be  removed  under  this  order,  the  same  is  or  are  likely  to  reoar,  do  therefore 
prohibit  the  said  Samuel  Bowstead  from  doing  any  such  acts  as  may  lead  to  a 
recurrence  of  the  said  nuisance. 

A  rule  nisi  was  obtained  on  the  ground  that  the  order  was 
bad  in  law  inasmuch  as  it  did  not,  as  required  by  the  Pablic 
Health  Act,  specify  the  works  necessary  to  be  done  to  abate  the 
nuisance. 

L,  Sanderson  showed  cause  against  the  rule. — The  order  of 
the  justices  is  good.  The  objection  taken  to  it  is  that  it  does 
not  specify  the  works  to  be  done  in  order  that  the  nuisance  may 
be  abated.  Where  the  proceedings  are  taken  by  a  private 
individual,  the  authority  relied  upon  by  the  other  side — Reg,  y. 
Wheatley  (54  L.  T.  Rep.  680;  16  Q.  B.  Div,  84)— does  not 
apply.  That  decision  was  under  sect.  96^  where  the  local  autho- 
rity have  power  to  enter  upon  the  premises  and  specify  what 
works  are  necessary  to  abate  the  nuisance.  Here  the  pro- 
ceedings are  taken  under  sect.  105  and  by  a  private  person, 
therefore  the  considerations  in  that  case  do  not  apply.  Again^ 
here  no  '^  works  ^'  within  the  meaning  of  the  Act  were  required 
to  be  done^  just  as  in  the  case  of  Millard  v.  Wastall  (77  L.  T 
Rep.  692;  18  Cox  C.  C.  695;  (1898)  1  Q.  B.  842),  which  was 
under  sect.  94.     But^  even  if  the  first  part  of  the  order  is  bad^ 
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the  latter  parti  prohibits   Bowstead    allowing  the    naisance   to  Hbo. 
recur  is  good :    (Mayor  of    Scarborough    v.   Rural    Sanitary «      **      ^ 

Jttttorify  of  Scarborough,  84  L.  T.  Rep.  768 ;  1  Ex.  Div.  344) .  "^^^L* 

Macaskie  in  sapport. — Beg,  v.    Wheailey   {sup.)   is   in   point.  (Jubtiobb); 

Here  the  naisanoe  complained  of  was  an  accamalation  of  ofEal.  ^'  ^^^ 

and  opinions  might  differ  as  to  what  was  necessary  to  abate  that  

nuisance.     Therefore  it  is  only  right  that  the  order  should  state  1900. 

what  steps  onght  to  be  taken  in  order  to  abate  it.     In  some  cases  . 

burying  the  offensive  matter  might  be  sufficient,  or  it  might  be  AbaUmttU 

necessary  to  remove  it.     He  also  referred  to  Millard  v.  Waatall  Tder— 

(«*p.).  ProMbitwn 

Dablino^  J. — This  is  a  case  where  an  order  was  made  under  racwwwc*— 
sect.  96  of  the  Public  Health  Act  of   1875   in   the   following   Necessity  to 
terms:   The  justices  order  the   appellant   within  one   calendar  n^dfy vforUs 
month  from  the  service  of  the  order  to  take  such  steps  as  may  ~^^pMi/ 
be  necessary  to  abate  a  nuisance  so  that  the  same  shall  be  no   Health  Act, 
longer  a  nuisance   or  injurious   to   healthy  and,    further,    that,  1875— 38  ^f- 39 
notwithstanding  the  cause  or  causes  of  nuisance  may  be  removed,     ^^^'^^'iq^ 
the  same  is  or  are  likely  to  recur,  we  therefore  prohibit  the  said 
Samuel  Bowstead   from    doing    such    acts    as   may   lead   to  a 
recurrence  of  the  nuisance.     Now^  it  is  argued  that  the  order  is 
good  because^  as  in  this  case  the  proceedings  are  taken  by  a 
private  individual  under  sect.  105,  it  cannot  specify  in  the  same 
district  the  works  required  to  be  done  as  if  the  proceedings  had 
been  taken   by   the   local   authority.      Now,    sect.    105,   which 
empowers  a  private  individual  to  take  proceedings,  is  as  follows  : 
'^  Complaint  may  be  made  to  the  justice  of  the  existence  of  a 
nnisance  under  this  Act  on  any  premises  within  the  district  of 
any  local  authority  by  any  person  aggrieved  thereby  or  by  any 
inhabitant  of  such  district,  and  thereupon  the  like  proceedings 
shall  be  had  with  the  like  incidences  and  consequences  as  to  the 
making  of  orders,  penalties  for  disobedience  of  orders,  appeals 
and  otherwise  as  in  the  case  of  a  complaint  relating  to  a  nuisance 
made  to  a  justice  by  the  local  authority.^^     I  therefore  think 
there  is  no  distinction  made  in   the  Act  between  proceedings 
instituted  by  private  persons  and  proceedings  instituted  by  local 
authorities,  and  in  each  case  I  think  the  order  must  be  drawn  up 
with  the   same   particularity.      Now,  the  order   here  does   not 
specify  the  works  to  be  done ;    it  merely  says :    '*  Take   such 
stepd  as  may  be  necessary  to  abate  the  said  nuisance.''     That  is 
not  a  mere  matter  of  form.     The  appellant  might  be  in  a  great 
dilBculty  as  to  knowing  what  steps  to  take,  and  the  order  as  to 
that  is  bad  and  ought  to  be  quashed.     But  now,  as  to  that  part 
of  the  order  containing  the  prohibition  of  any  such  acts  as  may 
lead  to  a  recurrence  of  the  nuisance,  there  is  no  other  way  of 
prohibiting  a  person  than  by  saying :   "  You  are  prohibited.'' 
I  do  not  know  what  else  the  order  would  have  said  except : 
"Do  not  accumulate  slaughter-house  refuse."      Sect,  96  says 
an  order  may  be  made  prohibiting  the  recurrence  of  the  nuisance 
and  directing  the  execution  of  any  works  necessary  to  prevent 
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the  recurrence,  but  in  the  present  caae  no  works  are  neceesary 
to  prevent  the  recnrrence  of  the  nnisanoe.  If  works  are 
necessary  either  to  abate  or  to  prevent  the  recnrrence  of  a  nuisance 
they  must  be  specified,  but  in  the  present  case,  no  works  being 
necessary  to  prevent  the  recurrence  of  the  nuisance,  it  is  not 
necessary  to  say  more  than  the  order  has  already  said  as  to  tliat. 

BucKNiLL,  J. — I  agree. 

Rule  absolute  as  to  part. 

Solicitors :    Ullithome  and  Co.,  for  C.  B.  Hodgson,  Carlisle ; 
Nicholson,  Oraham,  and  Oraham. 


QUEEN'S   BENCH  DIVISION. 

Satv/rday,  May  19,  1900. 

(Before  Ridlbt  and  Phillimobe,  JJ.) 

Batt  (app.)  V.  Mattinson  (reap.),  (a) 


Adulteration  of  food  and  drugs — Procedure — Offence  under  Sale 
of  Food  and  Drugs  Act,  1 879 — Repeal  of  procedure  section — 
Power  of  amendment — Interpretation  Act,  1889  (52  4"  53  Vict. 
c.  68),  s.  38  {2)— Sale  of  Food  and  Drugs  Act,  1899  (62  Jt  63 
Vict.  c.  51),  s.  19. 

Where  an  Act  creating  an  offence  is  kept  in  force,  and  the  section 
providing  procedure  only  is  repealed,  and  other  procedure  is 
provided  by  the  repealing  Act,  although  an  offence  is  committed 
while  the  repealed  section  is  in  force,  if  proceedings  are  not 
taken  v/ntil  after  the  repeal  takes  effect,  they  are  governed  by  the 
requirements  of  the  repealing  Act. 

In  such  a  case  the  old  form  of  proced/ure  is  not  kept  alive  by 
sect.  88  (2)  of  the  Interpretation  Act,  1889,  a«  to  offences  com- 
mitted under  the  earlier  Act. 

The  non-fulfilment  of  the  requirements  of  sect.  19  of  the  Sale  of 
Food  and  Drugs  Act,  1899,  is  not  a  matter  capable  of  amende 
msnt  under  Jervis's  Act. 

CASE  stated  on  an  information  charging  the  respondent  with 
selling  on  the  19th  day  of  December,  1899,  a  certain  article 
of  food  not  of  the  nature  demanded,  contrary  to  the  Sale  of  Food 
and  Drugs  Act,  1875. 

(a)  Reported  by  W.  Di  B.  Hbrbbt,  Esq.,  Buritter-at-Law. 
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At  the  hearing  before  the  jastices  it  was  objected  on  behalf  of       Batt 
the  appellant  that^  inasmnch  as  the  information  was    not  laid    ^.J^'  ^ 
nntil  the  8th  day  of  January,  1900^  the  proceedings  shonld  have 


been  regulated  in  accordance  with  sect.  19^  sub-sects.  1  and  2  of        i^oo. 
the  Sale  of  Pood  and  Drugs  Act,  1899,  which  came  into  force  on  A^u^tion 
the  1st  day  of  January,  and  which  provides  that  the  summons   ^f  ^^od  cmd 
shall  state  the  particulars  of  the  offence  alleged,  and  also  the      drugs— 
name  of  the  prosecutor,  and  shall  not  be  returnable  in  less  than    ^^**^"" 
fourteen  days  from  the  day  on  which  it  was  served,  and  that  there    agtUru^^Act 
most  be  served  therewith  a  copy    of  the  analyst's   certificate     procedure 
obtained  on  behalf  of  the  respondent.  clauses  of 

The  date  of  the  analyst's    certificate   was  the  2nd   day   of    ^mdUd^ 

January.  Amendment— 

The  information   was  laid   on  the  8th  day  of  January,  and  interpretation 
served  on  the  9th  day  of  January,  returnable  for  the  19th  day  of  ^If^^^^ 

January.  and  Drugs 

No  copy  of   the    analyst's   certificate  was    served  with  the   Ad,  1899— 
summons,  and  the  summons  did  not  state  the  quantity  or  proper-  ^^1"  ^^g Jj^x'. 
tbn  of  glucose  alleged  to  be  contained  in  the  golden  syrup.  ^'  62  ^  63 

On  the  part  of  the  respondent  it  was  contended  that  the  Vict,  c.  51, 
offence  was  committed  on  the  19th  day  of  December,  the  date  *•  ^^• 
upon  which  the  respondent  purchased  the  golden  syrup  for 
analytical  purposes,  and  consequently  the  proceedings,  which 
were  in  accordance  with  the  provisions  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  and  of  sect.  10  of  the  Act  of  1879,  were 
connect,  the  provisions  of  those  Acts  remaining  in  force,  by  virtue 
of  sect.  38  (2)  of  the  Interpretation  Act,  1889,  as  regards  any 
offence  committed  before  the  1st  day  of  January,  1900. 

The  justices  overruled  the  objection,  and  having  heard  the 
case  on  the  merits,  convicted  the  appellant. 

Bcnsey  for  the  appellant. — The  question  here  is  whether  the 
procedure  should  be  under  the  Sale  of  Food  and  Drugs  Act,  1879, 
or  the  later  Act  of  1899.  The  provisions  of  sect.  10  of  the  Act 
of  1879,  which  regulate  the  time  for  proceedings,  has  been 
repealed  by  the  later  Act,  and  sect.  19  of  that  statute  is  sub- 
stituted for  it.  Therefore,  although  the  ofifence  complained  of 
took  place  in  1899,  before  the  statute  of  that  year  came  into  force, 
yet,  as  the  new  Act  was  in  force  when  the  proceedings  were 
instituted,  it  must  be  considered  retrospective  as  to  offences,  for 
there  is  no  express  provision  giving  a  contrary  intention.  The 
justices  were  therefore  wrong  in  proceeding,  as  the  formalities 
required  by  the  Act  of  1899  had  not  been  complied  with. 

Macaskie  for  the  respondent. — The  justices  were  right,  as, 
under  the  terms  of  the  Interpretation  Act,  1889  (52  &  53  Vict, 
c.  63),  the  procedure  under  the  old  statute  was  preserved  as  to 
offences  committed  under  its  provisions.  When  the  Act  of  1899 
came  into  force,  there  was  a  subsisting  liability  under  the  Act  of 
1879,  and  any  proceedings  under  it  would  not  be  affected  by  the 
new  provisions.  However,  even  if  the  Act  of  1899  did  apply, 
all  matters  in  regard  to  that  Act  not  complied  with  were  matters 
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Bait        that  could  be  cured  by  an  adjournment,  as  was  decided  in  Neal 

MATTiiiioii    ^-  ^^^^^  (70  L-  T.  Rep.  628;  (1894)  1  Q.  B.  544).      In  that 

'   case  it  was  laid  down  that  the  omission  from  a  summons  of  the 

1900.       particulars  required  by  sect.  10  of  the  Sale  of  Food  and  Drags 
^ ,  r     ..     Act.  1879.  does  not  deprive  the  justices  of  jurisdiction,  but  that 
of  food  and  ^he  proper  course  is  to  adjourn  the  case  if  the  defendant  is  pre- 
dirug$—      judiced  by  the  omission.     So  here  the  proper  course  would  have 
^o^^^^~    been  to  adjourn  the  case,  and  then  remedy  any  omissions.     That 
ogJimtAct    ^^^^^  have  been  done  in  this  case,  just  as  it  was  done  in  NetU  v. 
procedure     Devetiish  (sv/p.).     The  appellant  could  not  have  been  prejudiced 
^^'^  ^"^    thereby.     The  provisions  are  not  conditions  precedent,  but  are 
r^al^    merely  directory. 
Amendment—      BiDLET,  J. — The    general    rule    is    that   enactments   altering 
Interpretation  procedure  have  a  retrospective  effect  unless  a  contrary  intention 
SaUoi^Food  ^PP^*^^  from  the  enactment.     There  certainly  is  no  such  contrary 
and  Drugs    intention  expressed  in  sect.  19  of  the  Sale  of  Food  and  Drags 
Act,  1899—    Act,  1899.     The  respondent  relies  on  sect.  38  (2)  of  the  Inter- 
ne/*  3  J^t- P'^®^*^^^ '^^^^  *^^  ®®P®^^^^y  ^^   sub-sects,   (c),  (d),  (e)  thereof. 
62  ^63      Bu^  those  provisions  relate  only  to  cases  in  which  the  enactment 
Vict.  c.  51,    creating  the  obligation,  penalty,  &c.^  have  been  repealed.     The 
^*  ^^*       effect  of  the  provision  is  that  a  person  who  has  committed  an 
offence  prior  to  the  commencement  of  the  repealing  Act  remains 
liable,  notwithstanding  the  repeal  of  the  enactment  creating  the 
offence,  the  old  Act  remaining  in  force  to  that  extent.     But  in 
the  present  case  the  enactment  creating  the  offence  with  which 
the  appellant  was  charged  is  not  repealed.     For  this  reason  I 
think  that  the  justices  were  wrong  in  holding  that  sect.  88  (2)  of 
the  Interpretation   Act   had  the  operation  contended  for^  and, 
accordingly,  the    new  procedure  should   be   followed,  notwith- 
standing the  fact  that  the  offence  was  committed  prior  to  the 
commencement  of  the  Act  by  which    such   new  procedure   is 
instituted.     With  reference  to  the  point  that  all  the  matters  in 
regard  to  which  the   Act   of  1899  was  not  complied  with,  are 
matters  capable  ot  being  cured  by  an  adjournment,  1  think  that 
the  case  of  Neal  v.  Deveniah  (70  L.  T.  Uep.  628)  is  distinguish- 
able, because  the  particulars  were  part  of  the  summons  and  could 
therefoi*e  be  amended  under   Jervis's  Act.     But,  turning  to  the 
present  case,  the  summons  being   made   returnable   less   than 
fourteen  days  from  the  date  of  service  is  not  a  matter  capable  of 
amendment  under  Jervis's  Act.     It  is  a  matter  that  never  can  be 
put  right.     Nor  can  the  omission  to  serve  a  copy  of  the  analyst's 
certificate  with  the  summons  be  put  right.      If  it  was  not  done 
at  the  time  of  serving  the  summons  it  cannot  be  done  afterwards. 
Therefore  I  think  this  appeal  must  be  allowed. 

Philliicobe,  J. — I  am  of  the  same  opinion.  The  procedure 
under  the  old  Act  was  obsolete.  The  general  rule  is  that  for  any 
proceeding  the  procedure  in  force  at  the  time  must  be  used,  and 
the  fact  that  the  subject-matter  of  the  offence  happened  before 
the  procedure  came  into  force  is  not  a  reason  for  adopting  the 
old  form  of  procedure.     That  being  so,  the  only  point  to  be 
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taken  in  favoar  of  the  respondent  is  the  contention  that  the        Batt 
Interpretatdon  Act,  1889,  keeps  alive  the  old  form  of  procedure.    ^,    ^'^ 

fiot  this  clearly  is  not  so.     The  section  which  is  relied  upon  is         

the  38th,  and  sub-sect.  2  of  that  section  is  as  follows  :  '^  Where        li)00. 
this  Act  or  any  Act  passed  after  the  commencement  of  this  Act        TJZ"*- 
repeals  any  other  enactment,  then,  unless  the  contrary  intention    ^f  f^^^  ^^^^ 
appears,  the  repeal  shall  not  (c)  affect  any     .     .     .     obligation      drugs— 
or  liability     .     .     .     incurred  under  any  enactment  so  repealed ;    Practice— 
or  id)  affect  any  penalty,  forfeiture,  or  punishment  incun^ed  in    agai^Act 
respect  of  any  offence    committed    against   any   enactment   so     procedure 
repealed ;  or   (e)  affect  any  investigation,  legtU  proceedings,  or     clauses  of 
remedy  in  respect  of  any  such    .    .    .  obligation,  liability,  penalty,    raM<Mi— 
forfeiture,  or  punishment  as  aforesaid ;  and  any  such  investiga-  Amendment'- 
tion,  legal  proceeding,  or  remedy  may  be  instituted,  continued.  Interpretation 
or  enforced,  and  any  such  penalty,  forfeiture,  or  punishment  may   f^^  If^Food 
be  imposed  as  if  the  repealing  Act  had  not  been  passed.'^     But    and  Drugs 
that  is  not  at  all  the  case  here,  because  the  Act  creating  the   Act,  1899— 
offence  remains  in  force,  and  only  the  procedure  is  new.     Only  ^^ ^^S8r2*^ • 
sect.  10  of  the  Act  of  1879  is  repealed.     The  second  point  taken  ^'  e2^es    ' 
by  the  respondents  is  that  the  requirements  of  sect.   19  of  the    Vict.  c.  51, 
Sale  of  Pood  and  Drugs  Act,  1899,  which  takes  the  place  of  the        '•  ^^• 
10th  section  of  the  Act  of  1879,  are  merely  directory,  and  not 
conditions   precedent,    and    therefore   can   be  remedied   by   an 
adjournment.  Neal  v.  Devenish  (70  L.  T.  Rep.  628  ;  (1894)  1  Q.  B. 
544)  was  relied  upon.     I  agree  with  that  case,  and  I  think  that 
the  provisions  of  Jervis^s  Act  on  this  point  did  apply  to  the  facts 
of  that  case.     That  is  because  of  the  express  language  of  Jervis^s 
Act,  which  says  that  no  objection  shall  be  taken  to  any  summons 
for  any  alleged  defect  therein  in  substance  or  in  form,  and  the 
particulars  under  sect.  10  were   in  the  summons.     Now,  there 
are  no  corresponding  provisions  in  Jervis^s  Act  making  defects 
as  to  the  time  when  the  summons  is  returnable,  and  the  default  in 
serving  the  certificate  with  the  summons,  amendable  matters. 
These  are  not  part  of  the  summons.     Therefore  I  think  there  is 
nothing  in  Jervis's  Act  to  support  this  contention. 

Appeal  allowed. 
Solicitors  for  the  appellant.  Neve  and  Beck. 
Sohcitors  for  the  respondent,  Nicholson,  Oraham,  and  Oraham, 
for  Heygate  and  James,  Wellingborough. 
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QUEEN'S  BENCH  DIVISION. 

Thtmday,  May  81, 1900. 

(Before  Dablino  and  Buoenill,  JJ.) 

Mason  (app.)  t;.  Cowdabt  (reap.),  (a) 

Adulteration  of  food  and  d/rugs — Analysis — Pwrcluise  of  six  bottles 
— Division  %nto  three  lots — No  division  of  contents — Sale  of  Food 
and  Drugs  Act,  1875  (38  ^  89  Vict.  c.  68),  s.  14. 

By  the  Sale  of  Food  and  Drugs  Act,  1875,  s.  14 :  "  The  person 
purchasing  any  article  with  the  intention  of  submitting  the 
same  to  analysis,  shall,  after  the  purchase  shaU  have  been  com- 
pleted .  .  .  divide  the  article  into  three  parts  to  be  then 
and  there  separated,  and  each  part  to  be  ma/rked  and  sealed  or 
fastened  up  in  sv^h  manner  as  its  nature  will  permits  and  shall, 
if  required  to  do  so,  deliver  one  of  the  parts  to  the  seller  or  his 
argent,     .     .     /' 

Held,  thai,  where  six  bottles  of  a  drug  had  been  purchased,  and 
divided  into  three  lots  of  two  bottles  eoA^h,  which  were  dealt  with 
in  accordance  xoith  the  Act,  but  the  contents  of  no  single  bottle 
was  so  divided,  this  was  not  a  sufficient  compliance  with  the 
section* 

CASE  stated  bj  justices  on  an  information  preferred  by  the 
appellant  against  the  respondent  under  sect.  6  of  the  Sale 
of  Food  and  Drags  Act,  1875,  charging  him  with  selling  a  certain 
drug,  camphorated  oil,  which  was  not  of  the  nature,  substance, 
and  quality  demanded  by  the  purchaser. 

It  was  proved  before  the  justices  that  on  the  16th  day  of 
November,  1899,  the  appellant  purchased  from  the  respondent 
six  2d.  bottles  of  camphorated  oil.  The  oil  was  exposed  for  sale 
in  bottles  which  were  not,  apparently,  prepared  by  the  respon- 
dent, but  each  of  them  bore  a  label  with  the  name  of  a  chemist 
in  the  neighbouring  town  of  Luton  upon  it.  There  was  no 
evidence  whether  the  bottles  were  identical  in  character  or 
appearance,  or  whether  or  not  the  labels  on  all  the  bottles  bore 
the  name  of  the  same  chemist.  The  six  bottles  were  all  purchased 
at  the  same  time. 

The  appellant  at  the  time  of  such  purchase  and  after  it  was 
completed,  having  notified  that  he  intended  to  have  the  oil 
analysed,  divided  the  six  bottles  into  three  lots  of  two  bottles 
each,  sealing  each  separate  lot  of  two  bottles  in  a  separate  bag. 
He  handed  one  of  the  sealed  bags  to  the  respondent,  taking 

(a)  Reported  by  W.  db  B.  Hkbbbrt,  Esq ,  BarriHier-at-Law. 
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away  the  other  two  sealed  bags^  one  of  which  he  retained^  and       Masom 
the  other  he  sabseqnently  forwarded  to  the  public  analyst^  who    ^     ^'' 

found  that  the  two  bottles  contained   only  17*5  per   cent,    of        

camphor.  1900. 

It  was  proved  that  camphorated  oil  should  contain  at  least   ^ ,  71 — .. 
20  per  cent,  of  camphor.  ,^  ^^^  „^ 

The  appellant  did  not  open  any  or   either  of  the  bottles  of     dru^t — 
camphorated  oil  or  mix  or  divide  the  contents,  and  the  two  bottles    ^n«ly»w— 
handed  to  the  respondent  were  in  exactly  the  same  state  as  when  a^de^l^ 
porchased.  nld  inhottiw 

The  justices  were  of  opinion  that  the  division  of  the  bottles  as  —SaUef  Food 
described  was  not  in  compliance  with  sect.  14,  and  they  were  not   2ctS!^^^ 
satisfied   that   the   contents  of  the   two   bottles  analysed  were  ss  ^  39  y%cU 
identical  with  the  other  two  lots  of  bottles  in  the  hands  of  the    c.  68, «.  14. 
appellant   and   respondent  respectively,   and   they  accordingly 
dismissed  the  summons. 

Bonsey  for  the  appellant. — The  article  purchased  was  the  six 
bottles  of  camphorated  oil.  Dividing  these  six  bottles  into  three 
parts  of  two  bottles  each  was  therefore  a  compliance  with  the 
reqairements  of  sect.  14  of  the  Sale  of  Food  and  Drugs  Act, 
1875.  This  was  the  only  method  in  which  the  division  required 
by  the  Act  could  be  effected,  for  each  bottle  was  so  small  that  a 
third  part  of  one  bottle  would  not  have  furnished  sufficient  for 
the  purposes  of  analysis.  If  this  was  not  allowed  in  cases  where 
small  quantities  such  as  these  are  sold,  analysis  becomes  imprac- 
ticable, and  the  provisions  of  the  statute  would  be  nullified. 
Where  seidlitz  powders  are  sold,  the  practice  is  to  divide  the  box 
into  three  portions  of  so  many  packets  each. 

£.  D.  Muir,  for  the  respondent,  was  not  called  upon. 

Dablino,  J. — ^This  case  arises  upon  the  construction  of  sect.  14 
of  the  Sale  of  Food  and  Drugs  Act,  1875.  Now,  that  section 
Bays :  "  The  person  purchasing  any  article  with  the  intention  of 
sabmitting  the  same  to  analysis  shall,  after  the  purchase  shall 
have  been  completed,  forthwith  notify  to  the  seller  or  his  agent 
selling  the  article  his  intention  to  have  the  same  analysed  by  the 
pabUc  analyst,  and  shall  divide  the  article  into  three  parts,  to  be 
then  and  there  separated,  and  each  part  to  be  marked  and  sealed 
or  fastened  up  in  such  manner  as  its  nature  will  permit,  and 
shall,  ii  required  to  do  so,  deliver  one  of  the  parts  to  the  seller  or 
his  agent.  He  shall  afterwards  retain  one  of  the  said  parts  for 
fatnre  comparison,  and  submit  the  third  part,  if  he  deems  it  right 
to  have  the  article  analysed,  to  the  analyst.'^  Now,  the  appel- 
lant (the  inspector)  went  to  the  shop  of  the  respondent,  and 
boaght  from  her  six  2d,  bottles  of  camphorated  oil.  Now, 
sapposing  he  had  bought  one  2(2.  bottle,  would  he  have  bought 
an  "  article ''  ?  Undoubtedly  he  would.  Here  he  bought  six 
bottles,  and  I  think  that  he  bought  six  articles.  Now,  the 
section  goes  on  to  say  that  he  is  to  divide  '*  the  article  into  three 
parts/'  Here  he  divided  the  six  articles  into  three  parts,  for 
each  bottle  was  an  article*     I  do  not  think  that  he  divided  any 
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Mason  article  in  accordance  with  the  provisions  of  sect.  14  that  I  have 

^'  read.     In  my  opinion,   each  of  the  bottles  purchased  was  an 

CowDART.  ^p^^Jq  within  the  meaning  of  sect.  14,  for  it  does  not  matter  for 

1900.  the  purposes  of  the  Act  how  small  the  article  was.     As  the  appel- 

lant  did  not  divide  any  one  of  the  bottles  into  three  parts,  he  did 

i/'/o^atd  ^ot  comply  with  the  provisions  of  the  statute. 

dru§i—  BucKNiLL,  J. — I  agree. 

Analytii-^  Solicitors:  F.   Venn  and  Co.,  for   W.   W.   Marks,   Bedford; 
a^^llg  Wetherfield,  San,  and  Baines. 

$old  in  hoUU9 
^SaUcfFood 

and  Drugg 

Act,  1875— 
38  4'  39  Vict. 

c.  68,  8.  14.  


QUEEN'S  BENCH  DIVISION. 

Monday,  June  18,  1900. 

(Before  Gsanthah  and  Channell,  JJ.) 

Hatley  (app.)  V.  Tatlob  (resp.).  (a) 

Weights  and  mea^sures — Barrel  used  as  mea^sure — No  facility  by 
local  autlwrity  for  verification  and  stamping — Weights  and 
Measures  Act  1878  (41  |*  42  Vict.  c.  49),  ss.  29,  44. 

A  local  authority  are  not  precluded  from  prosecuting  a  person  Jot 

using  a  measure  not  stamped  in  conformity  with  sect.  29  of  the 

Weights  and  MeoMires  Act,  1878,  hy  reason  of  having  failed  to 

fix  times  and  places  for  verifying  and  stamping  weights  and 

measures  in  accordance  wUh  sect.  44  of  the  same  Act. 

CASE  stated  on  an  information  against  the  respondent  charging 
him  with  using  a  measure  not  stamped  as  required  by  the 
Weights  and  Measures  Act,  1878. 

The  appellant  was  the  chief  inspector  of  weights  and  measures 
for  the  county  council  of  the  West  Biding  of  York,  and  the 
respondent  was  a  brewer  carrying  on  business  in  the  borough  of 
Keighley. 

In  the  month  of  December  last  an  innkeeper  in  Keighley 
ordered  from  the  respondent's  traveller  in  the  usual  way  a  barrel 
of  beer,  and  subsequently  received  from  the  respondent's 
brewery  a  barrel  purporting  to  contain  thirtv-five  gallons.  The 
barrel  was  No.  1189  and  stamped  outside  '*  T.  Taylor,  thirty-five 
gallons." 

On  the  following  day  the  respondent  sent  his  customer  an 
invoice  in  which  he  charged  for  thirty-five  gallons  at  lOd.  per 
gallon,  and  he  was  paid  for  that  quantity. 

(a)  lieported  by  W.  dm  B.  Hwobbt,  Esq.,  BarriBtor-At-Law. 
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One  of  the  coanty  oounoirs  inspectors  afterwards  tested  the      Hatlkt 
barrel  with  an  imperial  standard  measure^  and  fonnd  that  when      .  ^ 

filled  it  woald  hold  thirty-three  gallons  only^  being  two  gallons         ' 

loss  than  the  quantity  stamped  on  the  barrel  and  charged  in  the        1900. 
invoice.  Hr^aMd 

The  barrel  had  not  been  verified  and  stamped  as  a  measure  as    meature^-- 
required  by  the  Act.  Barrel  u§ed  a$ 

Neither  the  respondent  nor  his  customer  had  measured  the    J?**??**?:" 
beer,  and  both  relied  entirely  on  the  barrel  as  being  an  accarate  ^^  gUmping 
measure  of  the  quantity  invoiced  and  delivered.  ^Fadiitiea 

By  sect.  44  of  the  Weights  and  ftieasures  Act,  1873,  the  local      M*  *^* 
authority  are  required  to  fix  times  and  places  at  which  inspectors  f^  autho- 
are  to  attend  for  the  verification  and  stamping  of  weights  and  rity^Wnghta 
measures  brought  to  them  for  the  purpose  of  verification^  but  ««<*  Meamrea 
the  county  council  have  made  no  such  provision  as  regards  beer  ^^b  H'^y^i 
barrels  used  as  measures  for  trade.     It  is  computed  that  there   «.  49,  $8, 29, 
are  over  a  million  such  barrels  in  use  within  the  jurisdiction  of         44. 
the  council,  but  no  office,  room,   or  place  has  been  provided 
where  such  barrels  can  be  sent  and  stored  for  verification  and 
stamping  in  accordance  with  the  said  section. 

It  was  admitted  by  the  prosecution  that  at  the  present  time  it 
was  impossible  to  carry  out  the  verification  and  stamping  of  beer 
barrels  if  they  were  presented,  and  that  no  provision  had,  in  fact, 
been  made  by  them  for  those  purposes. 

It  was  contended  by  the  appellant  that  the  barrel  had  been 
used  as  a  measure  and  ought  to  have  been  stamped  as  such,  and 
he  relied  unon  Harris  v.  London  County  Council  (71  L.  T.  Rep. 
844;  (1895)  1  Q.  B.  240). 

On  behalf  of  the  respondent  it  was  contended  that  the  barrel 
was  not  a  measure  within  the  meaning  of  the  Act ;  but  that,  if  it 
was,  then,  as  no  provision  had  been  made  for  verifying  and 
stamping  beer  barrels  used  as  measures,  it  was  impossible  for 
the  respondent  to  comply  with  the  provisions  of  the  Act  with 
respect  to  verifying  and  stamping,  and  so  he  ought  not  to  be 
convicted. 

The  justices  held  that  the  barrel  had  been  used  as  a  measure 
and  was  such  within  the  meaning  of  the  Act,  but  that  as  the 
Weights  and  Measures  Act,  1878,  by  sect.  44  cast  on  the  county 
council  the  duty  of  providing  facilities  to  have  weights  and 
measures  verified  and  stamped,  and  as  they  had  failed  to  dis- 
charge that  duty  as  far  as  regards  beer  barrels,  that  they  were 
not  entitled  to  prosecute  the  respondent  for  using  an  unstamped 
measure  of  that  description. 

They  therefore  dismissed  the  information. 

Crippa,  Q.G.  and  Roahill  for  the  appellant. — Upon  the  justices' 
finding  that  the  barrel  was  used  as  a  measure,  and  was 
unstamped  and  unverified,  they  were  bound  to  convict.  The 
fact  that  there  were  no  facilities  g^ven  by  the  county  council,  the 
local  authority,  under  sect.  44,  can  make  no  difference  to  an 
offence  under  sect.  29. 
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Hatlkt 

V. 

Tatlob. 


1899. 

Weights  and 
measurea — 


The  respondent  did  not  appear. 

Grantham^  J. — Upon  the  finding  of  the  justices  the  contention 
of  the  appellant  is  right.  The  case  must  be  remitted  to  the 
justices  to  convict. 

Ghannbll,  J.  concurred. 

.„, Appeal  allowed. 

Barrel  used  aa      Solicitors:  elements^  Williams,  and  Co.,  for  Trevor  Edwards, 
JP''?f'^    Wakefield. 

Verification 
and  stam^ping 

— FaciUtiee 
for,  not 

provided  by 

local  authO' 

rity — Weights  

and  Measures 

AH,  1878— 

41  4-  42  Vict. 

c.  49,  ss.  29, 

44. 

QUEEN'S  BENCH  DIVISION. 

Monday,  June  18,  1900. 

(Before  Gbantham  and  Ghannell,  JJ.) 

Lloyd  (app.)  v.  Barnbtt  (resp.).  (a) 

Licensing  Acts — Keeping  premises  open  for  sale  of  intoxicating 
liquor— Licensing  Act,  1874  (37  ^  38  Vict.  c.  49),  s.  9. 

Eleven  heing  the  closing  hour  in  B.,  after  that  hour  five  men 
were  in  the  ha/r  of  an  inn  with  glasses,  some  of  which  were  not 
empty.  No  drink  had  been  drawn,  and  no  person  had  entered 
the  house  after  eleven,  but  both  doors  of  the  inn  were  open. 

Held,  that  ihe  premises  were  not  kept  open  for  the  sale  of 
intoxicating  liqu/)rs  within  sect.  9  of  the  Licensing  Act,  1874. 

CASE  stated  on  an  information  charging  the  appellant  with 
keeping  open  his  premises  for  the  sc^e  of  intoxicating  liquor 
daring  part  of  the  time  that  they  were  required  to  be  dosed, 
contrary  to  sect.  9  of  the  Licensing  Act,  1874. 

It  was  proved  that  on  the  10th  day  of  February,  a  police- 
sergeant,  after  hearing  11  p.m.  strike  (eleven  being  the  closing 
time  for  licensed  premises  in  Bridgwater,  where  the  appellant 
keeps  the  Punch  Bowl  inn),  found  the  front  door  of  the  inn, 
which  faces  the  street,  wide  open.  With  another  constable  he 
entered  the  bar  by  the  bar  door,  which  was  another  entrance  to 
the  inn  facing  the  street,  which  also  was  unlocked.  The  appel- 
lant and  his  wife  were  behind  the  counter,  upon  which  were  glasses 
containing  liquor ;  lights  were  burning,  and  there  were  five  men 
in  the  bar.     It  was  then  a  quarter  past  eleven. 

None  of  the  men  were  guests,  inmates,  or  servants,  and  they 
gave  no  reason  for  being  on  the  premises.     Upon  their  attention 

(a)  Reported  by  W.  di  B.  Hbbbrrt,  Esq.,  Barrister-auLaw. 
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being  called  to  the  time^  some  of  them  finished  their  liquor  and       Llotd 
they  all  left.  „    ^- 

It  was  farther  proved  that  it  was  five  or  ten  minutes  to  eleven        

when  the  last  drink  was  drawn,  and  that  no  person  had  entered       1900. 
the  house  after  eleven.      Although  the   doors  were  open,  no        "T~  . 
pereon  would  have  been  supplied  had  he  entered  the  house  after    *!!!!]s^  of  ^ 
eleven,  and  the  front  door  was  always  kept  open  while  the  house  iidouicating 
was  cleansed,  and  it  was  usual  to  have  it  washed  up  after  eleven  J^^^^" 
every  Saturday  night.  ^ll'S^" 

It  was  contended  on  behalf  of  the  appellant  that  the  Aoov  premises  open 
being  open  alone  was  not  sufficient  for  a  conviction,  but  that   —Licensing 
the  house  must  be  open  for  the  sale  of  intoxicating  liquor.     The  ^^^Z  33  ^^ 
doors  were  open   for  the   customers  to   go   out,   and   not   for    e.  49, «.  9. 
outsiders  to  enter,  and  the  appellant  was  not  bound  to  turn  his 
cnstomers  out  as  soon  as  the  clock  struck  eleven.     Further,  that 
there  must  be  some  act  to  show  that  the  house  was  kept  open 
after  eleven  for  the  purpose  of  inviting  persons  in. 

On  behalf  of  the  respondent  it  was  contended  that  it  was  not 
necessary  to  prove  that  a  sale  had  taken  place,  but  that  as  both 
the  doors  were  open,  and  as  there  was  access  from  the  outside, 
there  was  an  invitation  and  opportunity  to  the  outside  public  to 
oomo  in  and  purchase  liquors. 

The  justices  were  of  opinion  that  the  evidence  brought  the 
case  within  sect.  9  of  the  Licensing  Act,  1874,  and  convicted  the 
appellant. 

The  question  for  the  Court  was  whether  there  was  a  keeping 
open  of  licensed  premises  for  the  sale  of  intoxicating  liquor 
within  that  section. 

Gregory  for  the  appellant  referred  to  Pearse  v.  Grill  (41  J.  P. 
742). 

Grantham,  J. — I  have  no  doubt  that  we  must  answer  the 
question  asked  by  the  justices  in  the  negative.  They  seem  to 
think  that  they  must  find  that  there  was  a  keeping  open  for  the 
Bale  of  liquor  on  the  facts  as  stated.  I  do  not  think  so.  The 
meeting  and  sale  of  liquor  were  all  before  eleven.  Because  the 
doors  were  open  they  think  that  they  were  bound  to  convict, 
although  no  one  came  in. 

Channbll,  J. — I  agree,  for  this  reason.  I  think  that  the 
jastices  must  be  taken  to  have  found  as  facts  that  no  person 
woald  have  been  supplied  had  he  entered,  and  that  no  drink 
was  in  fact  sold  after  eleven.  That  being  so,  I  think  that  the 
justices  were  wrong  in  convicting. 

Appeal  allowed. 

Solicitors :  Prideaux  and  Sons,  for  Charles  E.  Hagan^  Bridg- 
water. 
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QUEENS'  BENCH  DIVISION. 

Wednesday,  May  16,  1900. 

(Before  Ridley  and  Bigham,  JJ.) 

Thomas  (app.)  v.  Van  Os  (resp.).  (a) 

Unsound  food — Seizure  by  officer  of  health  —  Condemnation — 
Fu/nctions  of  magistrate — Jurisdiction  of  magistrate  to  consider 
whether  article  wa^  intended  for  food  of  man — Public  Health 
{London)  Act,  1891   (54  ^  55  Vict.  c.  76),  s.  47,  sub-s.  1,  2. 

When  under  sect,  47  of  the  Public  Health  {London)  Act,  1891,  a 
medical  officer  of  health  ha>s  examined  any  article  intended  for 
the  food  of  man  and  sold  or  exposed  or  deposited  i/n  any  place 
for  sale,  and  is  satisfied  that  the  article  is  unsound,  unwhole- 
some, or  unfit  for  the  food  of  man,  and  brings  the  same  before 
a  justice  to  be  dealt  with,  the  justice  has  no  jurisdiction  under 
sub-sect,  2  of  that  section,  to  consider  the  question  whether  the 
article  wa^  intended  for  the  food  of  man,  or  was  sold,  or  exposed 
or  deposited  for  sale,  but  upon  being  satisfied  on  the  evidence 
that  the  article  is  unsound,  unwholesome,  or  unfit  for  the  food 
of  man,  he  is  bound  to  condemn  the  same  and  make  an  order  for 
its  destruction,  his  duty  in  that  respect  being  then  merely 
ministerial. 

CASE  stated  by  the  metropolitan  police  magistrate  sitting  at 
the  Thames  police-oourt. 

On  the  17th  day  of  Jnly,  1899  the  appellant,  a  medical  officer 
of  health  for  the  district  of  Limehouse,  applied  to  the  magistrate 
for  an  order  condemning  certain  strawberries  as  ansoand  under 
sect.  47  of  the  Pnblic  Health  London  Act,  1891. 

The  magistrate  refused  to  finally  hear  and  determine  the  appli- 
cation subject  to  this  case. 

In  the  information  sworn  before  the  magistrate  the  appellant 
stated  that  he  saw  a  van  containing  117  tubs  of  strawberries  in 
Devonport-street,  Ratcliffe,  that  he  examined  them,  and  that  in 
his  opinion  they  were  ansoand  and  unwholesome  and  unfit  for 
the  food  of  man,  that  he  caused  them  to  be  brought  to  the 
Court  and  asked  for  an  order  of  condemnation  in  respect  of  them. 

Van  Os  (the  respondent)  stated  that  he  was  a  general 
merchant  and  had  a  contract  with  a  person  in  Holland  to  send 
him  strawberries  daily  during  the  season  in  quantities 
according   to   instructions;    that  he  received  three   tons  from 

(a)  Reported  by  W.  W.  Obb,  Esq.,  Barrister-at-Law. 
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Rotterdam  and  gave  instructions   to  a   carman  to  collect  them      Thomas 
aboat  four  or  five  o^  clock  on  the  morning  in  question  at  Bishops-     y^Jog. 

gate-street  station  and  take  them  to  John  Moirs  Limited^   of       

Brook-street^  RatclifFe^  to  sell  them ;  that  he  had  seen  the  van        1900. 
containing  the  tubs  of  strawberries  in  the  station  yard  and  had         "^^  <j 
examined  some  of  them ;  and  they  were  unsound  and  unfit  for   ^Q^g^^^^ 
the  food  of  man^  and  he  consented  to  their  being  destroyed.  Cond&mna^ 

The  carman  stated  that  he  went  to  Bishopsgate-street  station  h^*^^  f 
and  collected  the  strawberries  and  took  them  to  John  Moir's  fnagUtrate— 
Limited,  where  they  were  seen  by  the  manager  who  refused  to      ArticU 
take  them,  and  that  they  were  afterwards  seized  and  brought  to  in^ndsdfor 
the  station  yard.  p^wT^^ 

Upon  reading  this  information,  the  magistrate  considered  that  maffistrats  io 
not  only  was  there  no  evidence  that  the  fruit  was  intended  for  the      c^nMer 
food  of  man  and  sold  or  exposed  for  sale  or  deposited  in  any  p^SblicHealih 
place  for  the  purpose  of  sale  at  the  time  of  the  seizure,  but  that  (London)  Act, 
there  was  actual  proof  that  it  was    not  intended  for  the  food  of  1891— 544-55 
man  or  exposed  for  sale  or  deposited  for  the  purpose  of  sale ;  that    J^^  ?^  ^ ' 
thu  information  showed  that  the  original  intention  of  Van  Os     * 
that  the  frait  should  be  used  for  the  food  of  man  was  exhausted 
upon  its  rejection  by  Messrs.  Moirs,  and  he  considered  that  he 
was  entitled  to  infer  from  the  information  that  Van  Os  was  not 
aware  of  the  rejection  until  after  its  seizare,  and  that  there  was 
therefore  no  opportunity  between  the  rejection  and  the  seizure 
for  any  fresh  intention  to  attach  to  the  fruit  on  the  part  of  any 
pei  son  having  property  therein. 

The  magistrate  was  of  opinion  :  (1)  That  there  was  no  evidence 
that  at  the  time  of  the  seizure  the  fruit  was  intended  for  the  food 
of  man  or  exposed  for  sale  or  deposited  in  any  place  for  the  pur- 
pose of  sale ;  and  finding  as  facts  (2)  that  there  was  no  intention 
at  the  time  of  the  seizure  to  use  the  fruit  for  the  food  of  man, 
and  that  it  was  not  then  exposed  for  sale  or  deposited  for  the 
purpose  of  sale,  he  ruled  that  (3)  he  had  no  jurisdiction  to  make 
any  order,  and,  further,  that  even  if  he  had  jurisdiction,  he  had  a 
discretion  as  to  whether  he  should  further  hear  and  determine 
the  matter  of  the  application,  that  is,  to  decide  whether  the  fruit 
was  unsound,  and  in  the  exercise  of  that  discretion  he  ruled  that 
(4)  it  was  right  to  refuse  to  further  hear  and  determine  the 
matter  of  the  application.  With  regard  to  the  last  finding  he 
thought  the  owner.  Van  Os,  having  consented,  there  was  no 
obstacle  to  the  immediate  destruction  of  the  fruit. 

The  questions  for  the  opinion  of  the  Court  were  :  I .  Whether 
the  magistrate  was  right  in  finding  that  there  was  no  evidence 
that  the  fruit  at  the  time  of  the  seizure  was  intended  for  the  food 
of  man  or  was  exposed  for  sale  or  was  deposited  in  any  place  for 
the  purpose  of  sale  or  of  preparation  for  sale.  2.  Whether  he 
was  justified  in  finding  upon  the  evidence  that  the  fruit  at  the 
time  of  seizure  was  not  intended  for  the  food  of  man  and  was  not 
deposited  in  any  place  for  the  purpose  of  sale  or  of  preparation 
for  sale.     S.  Whether,  if  there  was  no  evidence  that  the  fruit  at 
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Thomas      the  time  of  the  seizure  was  intended  for  the  food  of  man  or  was 
Van  0        deposited  in  any  place  for  the  purpose  of  sale  or  of  preparation 

1 '      for  sale,  he  had  jurisdiction  to  make  an  order.     4.  Whether, 

1900      '  upon  his  finding  as  a  fact  that  the  fruit  at  the  time  of  the  seizure 

2  f  d  ^^^  ^^^  intended  for  the  food  of  man  and  was  not  deposited  in 

^Seiaure—  ^^7  pl^'Ce  for  the  purpose  of  sale,  &c.,  he  had  jurisdiction  to 

Condemna-    make  an  order.     5.  Whether,  if  he  had  jurisdiction  to  further 

tion—       iieg^j.  g^n^j  determine  for  the  purpose  of  deciding  whether  the  fruit 

m'^i^j^^tjL.  was  unsound,  he   had   discretion  under   the   circumstances    to 

Article      refuse  to  so  further  hear  and  determine.     6.  Whether,  if  he  had 

intended  for  gudj  discretion,  he  had  iecpally  exercised  it  under  the  circum- 

magutrateto      The  Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76), 

queeHan^     provides: 

Public  Health      Sect  47. — (1)  Any  medical  officer  of  health  or  sanitary  inspector  may  at  all  reason- 

{London)  Act,  able  times  enter  any  premises  and  inspect  and  examine    .     .     .     (b)  any  article, 

1891 — 54  ^  55  whether  solid  or  liquid,  intended  for  the  food  of  num,  and  sold  or  exposed  for  sale  or 

Vict,  c.  76,     deposited  in  any  place  for  the  purpose  of  sale  or  of  preparation  for  sale,  the  proof 

8.  47  (1,  2).     that  the  same  was  not  exposed  or  deposited  for  any  such  purpose  or  was  not  intended 

for  the  food  of  man,  resting  with  the  person  charged ;    and  if  any  such    .    .     , 

article  appears  to  such  medical  officer  or  inspector  to   be  diseased  or  unsound,  or 

unwholesome,  or  unfit  for  the  food  of  man,  he  may  seize  and  carry  away  the  same 

.     .     .     in  order  to  have  the  same  dealt  with  by  a  justice.      (2)  If  it  appears  to  a 

justice  that  any  animal  or  article  which  has  been  seized  or  is  liable  to  be  seized  under 

this  section  is  diseased,  or  unsound,  or  unwholesome,  or  unfit  for  the  food  of  man,  he 

shall  condemn  the  same,  and  order  it  to  be  destroyed  or  so  disposed  of  as  to  prevent 

it  from  being  exposed  for  side  or  used  for  the  food  of  man  ;  and  the  person  to  whom 

the  same  belongs  or  did  belong  at  the  time  of  the  sale  or  exposure  for  sale,  or  deposit 

for  the  purpose  of  sale  or  of  preparation  for  sale,  or  in  whose  possassion  or  on  whose 

premises  the  same  was  found,  shall  be  liable  on  summary  conviction  to  a  fine  not 

exceeding  fifty  pounds  for  every  animal,  or  article,  or  if  the  article  consists  of  fmit 

vegetables,  corn,  bread,  or  flour,  for  every  parcel  thereof  so  condemned,  or  at  the 

discretion  of  the  court,  without  the  infliction  of  a  fine,  to  imprisonment  for  a  term 

not  exceeding  six  months,  with  or  without  hard  labour. 

R.  D.  Muir  for  the  appellant. — The  magistrate  was  wrong  in 
his  construction  of  sect.  47  of  the  Act.  He  held  that  there  was 
no  evidence  that  at  the  time  of  the  seizure  the  fruit  was  intended 
for  the  food  of  man  or  exposed  for  sale  or  deposited  for  sale,  and 
that  as  a  fact  there  was  no  intention  to  use  the  fruit  for  the  food 
of  man,  and  it  was  not  then  exposed  or  deposited  for  sale,  and 
that  therefore  he  had  no  jurisdiction  to  make  the  order.  The 
magistrate  did  not  sufficiently  bear  in  mind  ihe  distinction 
between  the  duties  of  the  medical  officer  of  health  and  the  duties 
of  the  justice.  Sub-sect.  1  of  the  section  deals  with  the  duties  of 
the  medical  officer  of  health ;  sub-sect.  2  deals  with  the  duties  of 
the  justice  when  the  matter  is  brought  before  him,  and  the  sub- 
sequent parts  of  the  section  deal  with  the  offender  and  the 
punishment  of  the  offender.  Under  the  Ist  sub-section  it  is  the 
medical  officer  of  health,  and  not  the  justice,  who  is  to  determine 
whether  the  article  is  intended  for  the  food  of  man  and  is  exposed 
for  sale  or  deposited  for  sale.  The  sub-section  is  perfectly  clear 
upon  that  point,  and,  when  the  officer  of  health  has  satisfied 
himself  upon  that,  then  under  the  latter  part  of  the  sub-section, 
if  it  appears  to  the  officer  that  the  article  is  unsound,  or  unfit 


for  the  food  of  man,  he  is  to  seize  it  and  carry  it  away  in  order  to      Tkomab 
have  it  dealt  with  by  a  jastice.     Up  to  this  point  the  justice  has      y  ''q 

no  daty  at  all  in  the  matter.     The  function  of  the  justice  begins        

with  sab-sect.  2,  namely  :  '^  If  it  appears  to  the  justice  that  any        1900. 
article  which  has  been  seized  under  this  section  is  diseased,  or  .,        T  .    , 
ansound,  or  unwholesome,  or  unfit  for  the  food  of  man,  he  shall   -^8Hsw&— 
condemn  the  same^  and  order  it  to  be  destroyed.'^     Under  this    Oondtmna- 
snb-section  the  justice  may  consider  the  question  whether  the  -  J*??^ 
article  is  in  fact  unsound  or  unfit  for  the  food  of  man ;  he  has  fnagigtraU— 
jorisdiction  to  do  that.     But  if  he  finds  that  in  fact  the  article      Artuu 
was  ansound  or  unfit  for  the  food  of  man,  then  his  jurisdiction  *f^iendedfor 
ends  and  he  is  bound  to  make  the  order   for  its   destruction.  ^^  p^J^~' 
This  is  clearly  shown  by  the  case  of  White  v.  Bedfem  (41  L.  T.  Rep.  magUtraU  to 
524;  5  Q.  B.  Div.  15),  where  it  was  held  that  the  article  may  be      conaidtr 
taken  before  the  justice  and  condemned  without  any  summons  or  p2wS  flSolifc 
notice  to  the  owner  of  it,  and  that  after  the  destruction  of  the  (London)  Aet, 
article  the  owner  may  be  proceeded  against.     Field,  J.  there  1891— 54^66 
says :  "  All  the  justice  has  to  do,  apparently,  is  to  inspect  the    ^^i'/j'  ^v' 
article,  and  if  he  is  satisfied  that  it  is  unsound  or  unwholesome  ' 

lie  is  to  condemn  the  same,  and  order  it  to  be  destroyed  or  so 
disposed  of  as  to  prevent  its  being  used  for  food.''  When  the 
article,  having  been  properly  seized  by  the  medical  officer  under 
sab-sect.  1^  is  brought  before  the  justice^  he  may  consider  the 
qoestion  whether  it  is  unsound  or  not,  but  he  cannot  go  beyond 
that:  (Re  an  Arbitration  between  Bater  a/nd  the  Mayor,  ^c,  of 
Birkenhead,  69  L.  T.  Rep.  220;  (1893)  2  Q.  B.  77).  The  earlier 
proceedings  under  the  section  are  against  the  article  itself;  the 
later  proceedings  after  the  condemnation  of  the  article  are 
against  the  person  to  whom  it  belonged :  {Vinter  v.  Hind,  48 
L.T.  Rep.  859;  10  Q.  B.  Div.  63).  The  magistrate,  therefore, 
kad  no  jurisdiction  to  consider  whether  the  fruit  was  intended 
br  the  food  of  man,  but  as  soon  as  it  appeared  to  him  that  it  was 
onsoand  he  was  bound  to  condemn  it,  and  make  an  order  for  its 
destraction. 

The  respondent  did  not  appear. 

RiDLET,  J. — At  first  I  was  rather  inclined  to  think  that  the 
magistrate  had  acted  reasonably  in  going  into  the  question 
whether  this  fruit  was  intended  for  the  food  of  man  before 
^otkmg  an  order  for  its  destruction,  but  on  further  considering 
^1^6  section  I  have  come  to  the  conclusion  that  he  was  not 
entitled  to  consider  that  question,  but  that  his  duty  was  merely 
ministerial.  Sect.  47  defines  the  powers  of  the  medical  officer  of 
Wth,  and  it  provides  for  two  successive  proceedings  before  the 
JQstice.  The  proceedings  in  the  first  part  of  the  section  are 
intended  for  the  condemnation  and  destruction  of  the  unsound 
food;  those  in  the  latter  part  of  the  section  are  aimed  at  the 
conviction  of  the  owner.  In  the  earlier  proceedings  the  medical 
officer  of  health  may  enter  any  premises  and  inspect  any  article 
intended  for  the  food  of  man,  and  sold  or  exposed  for  sale,  and 
then,  if  it  appears  to  him  that  it  is  unsound  or  unfit  for  the  food 
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Thomas      of  man  lie  may  seize  it  in  order  to  have  it  dealt  with  by  a  jostioe. 
V  N  Os      '^^^^  when  the  matter  comes  before  the  justice,  the  only  question 

„ '      which    the    justice    has   to   consider  is  whether   the  article  is 

1900.        unsound  or  unwholesome  or  unfit  for  the  food  of  man.     Having 

u   mjmd  f  d  ^^^^^^^^  himsolf  that  the  article  comes  within  that  description, 

SeiKWB—   ^^^T^  the  further  duty  is  ministerial  only,  and  he  is  bound  to 

Gandemna-    condemn  the  article  and  make   the  order   for  its  destruction. 

**^""        The  questions  whether  the  article  is  intended  for  the  food  of  man, 

m«v^*role--  ^^  ^^  exposed  or  deposited  for  sale,  are  immaterial  at  this  stage 

Article       of  the  proceedings,  and  would  not  become  material  until  pro- 

inUndedfor   ceediugs   Were   taken    under    sub-sect.    2   against    the    person 

Power^f^~~  ©^posing  the  article  for  sale.     White  v.  B^fem  {ubi  sup.),  which 

magistrate  to  has  been  approved  in  subsequent  cases,  clearly  shows  this.     It  is 

consider      not  Until  the  person  to  whom  the  article  belongs,  or  did  belong 

PMic^Heaith  *^  *'^®  *™®  ^^  ^^^^'  ^^  exposuro  for  Sale,  or  deposit  for  the 
{London)  Act,  purposo  of  Sale,  is  proceeded  against  under  sub-sect.  2,  that  it 
1891— 54  4*55  becomes  material  for  the  jastice  to  consider  the  question  of  inten- 

^^7  n  ^2)'  *^®°"  "^^^  ^^^  ^^^  ^^^^  White  V.  Bedfem  {vbi  sup.),  one  might 
think  that  the  jastice  was  entitled  to  consider  that  question  at 
the  earlier  stage  also,  but  according  to  the  reasons  given  in  that 
case  I  think  it  is  not  so,  and  on  consideration  I  think  that  that 
case  was  properly  decided.  In  many  cases  it  would  not  be 
possible  to  give  effect  to  the  Act  if  the  magistrate  had  first  to 
satisfy  himself  that  the  article  was  intended  for  the  food  of  man 
before  ordering  its  destruction.  For  these  reasons  I  think  the 
magistrate  ought  to  have  made  the  order  in  question  for  the 
destraction  of  the  fruit,  and  I  think  the  case  must  go  back  to  him 
with  a  direction  to  that  effect. 

BiGHAM,  J. — I  agree.  Sect.  47  states  what  the  medical  officer 
of  health  is  to  do.  Sub-sect.  1  of  that  section  says  that  ^'  any 
medical  officer  of  health  or  sanitary  inspector  may  enter  any 
premises  and  inspect  and  examine  any  surticle  intended  for  the 
food  of  man,  and  sold  or  exposed  for  sale,  or  deposited  in  any 
place  for  the  purpose  of  sale.''  It  is  obvious  that  as  this  power 
to  enter  those  premises  is  by  the  sub-section  given  to  the  medical 
officer,  it  is  he  who  is  to  make  up  his  mind  whether  the  goods 
are  intended  for  the  food  of  man,  and  sold,  or  exposed  for  sale, 
or  deposited  for  sale.  Having  made  up  his  mind  as  to  whether 
the  goods  come  within  the  meaning  of  the  section,  his  duty  then 
is  to  examine  them,  and  then,  if  it  appears  to  him  that  the  goods 
are  unsound,  or  unwholesome,  or  unfit  for  the  food  of  man,  he  is 
to  seize  them  and  carry  them  away  in  order  to  have  them  dealt 
with  by  the  magistrate  under  sub-sect.  2.  Then,  and  not  till 
then,  the  functions  of  the  magistrate  under  sub-sect.  2  come  into 
operation,  and  the  functions  of  the  magistrate  are  merely 
ministerial,  except  that  he  may  inquire  whether  or  not  the  goods 
which  have  been  seized  are  in  fact  unsound,  unwholesome,  or 
unfit  for  the  food  of  man.  If  it  appears  to  him  that  the  goods 
are  in  that  condition,  then  it  is  his  duty  under  the  sub-section 
to  condemn  them.      In  the  present  case  the  fruit  had  been  duly 
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seized  and  broaght  before  the  magistrate.  It  was,  in  fact, 
QDBOQDd  and  anfit  for  the  food  of  man,  and  therefore  it  was  the 
doty  of  the  magistrate  under  the  sub-section  to  condemn  it  and 
make  an  order  for  its  destruction.  The  fruit  has  no  doubt  been 
already  destroyed,  but  that  the  law  may  be  complied  with  the 
case  mnst  go  back  to  the  magistrate  with  the  direction  that  he 
is  to  make  an  order  of  condemnation. 

Appeal  allowed.     Case  remitted  to  the  magistrate. 
Solicitors  for  the  appellant,  C.  V.  Young  and  Son. 


QUEEN'S  BENCH  DIVISION. 

Friday,  May  18,  1900. 

(Before  Bidlbt  and  Bigham,  JJ.) 

Ttlkb  (app.)  V.  KiNOHAH  AND  SoN  LiiOTBD  (resps.)  (a) 

Adulteration  of  food  —  Margarine  —  Certificate  of  analysis — 
Different  proceedings — Evidence — Sale  of  Food  and  Drugs  Act, 
1875  (38  4-  89  Vict.  c.  63),  ss.  14,  21— Margarine  Act,  1887 
(50  ^  61  Vict.  c.  29),  ss.  6,  12. 

A  certificate  of  analysis  given  v/nder  the  provisions  of  sect.  14  of 
the  SeUe  of  Food  and  Drugs  Act,  1875,  is  admissible  in  evidence 
under  sect.  21  of  that  Act  only  vn  the  proceedings  with  reference 
to  which  it  wcbs  given. 

A.  hou^ght  as  butter  from  B.  what  on  analysis  was  shown  to  be 
margarine.  A.  on  purchasing  it  told  B.  it  was  bought  for 
purposes  of  analysts,  and  he  observed  all  the  provisions  of 
sect.  14  of  the  aaU  of  Food  and  Drugs  Act,  1875.  At  the 
hearing  of  a  summons  taken  out  by  A.  against  B.  for  a  breach 
of  sect.  6  of  the  Margarine  Act,  1887,  the  justices  dismissed  the 
summons  on  the  ground  thai  B,  had  bought  the  margarine  from 
G.  under  a  warranty  that  it  was  pure  butter.  A.  then  took  out 
a  summons  under  the  same  section  against  C,  and  at  the 
hearing  he  offered  in  evidence  the  certificate  of  analysis  he  had 
obtained  for  the  purpose  of  the  proceedings  against  B.  The 
justices  refused  to  accept  this  as  evidence  against  C. 

Hdd^  that  the  decision  of  the  justices  was  right. 

Buckler  «.  Wilson  (73  L.  T.  Sep.  580;  (1896)  1  Q.  B.  88) 
ditHnguished. 

C^ASE  stated  by  the  justices  of  the  Brentford  division  of  the 
^    county  of  Middlesex. 

(a)  Keported  hj  J.  Ahdbbw  Stbahan,  Esq.,  Barrister-at-LRw. 
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Ttlbr  Messrs.  Kingham  and  Son  Limited    (hereinafter   called    the 

«- J*'  respondents)   were  summoned  by  Walter  Tyler   for   that  they 

KiNOBAM    AND,       .^  j        !•  •  •  j  •  j  ^  j?  j.  ^ 

Son  Limited,  being  persons  dealmg  m  margarine  did  not  ooniorm  to  one  of 

—         the  regulations  referred  to  in  sect.  6  of  the  Margarine  Act,  1887, 

^^'        inasmuch  as  they  did  deliver  to  one  Isaiah  John  Longstreeth,  of 

Adulteration  ^^^f  Whitestile-road,  Brentford,  on  or  aboat  the  12th  day  of 

of  food—     September,  1899,  at  the  parish  of  Old  Brentford,  in  the  said 
Margarin&—  county,  a  certain  package  containing  margarine  without  having* 

onolvffL—  durably  marked  on  the  top,  bottom,  and  sides  thereof  in  printed 
AdmisaibiUty  capital  letters  not  less  than  three-quarters  of  an  inch  square  the 
in  evidmce  in  word  *'  Margarine,'*  contrary  to  the  statute  in  that  case  made 

"^^T^^-  and  provided. 

Sale  of  Food      Upon  the   summons   coming   on    for    hearing,    the    justices 

and  Drugs     dismissed  it  without  calling  on  the  respondents  to  offer  evidence^ 
Act,  1875—   lyjj^  agreed  to  grant  a  case,  the  following  facts  to  be  taken  as 

Margarxns        j     .,  r^  -i 

ilcM887—    admitted:— 

88  4*  89  Viet,      Walter    Tyler    (hereinafter    called    the    appellant)     was    an 

^\^hi''J^^l  inspector  of  weights   and    measures   duly    appointed    by    the 

Viet.  c.  29     County  Council  of  Middlesex.     The  respondents  were  a  limited 

S8.  6, 12.'    liability  company  carrying  on  business  at  Brentford  as  wholesale 

grocers. 

On  the  21st  day  of  September,  1899,  the  appellant  purchased 
from  LoDgstreeth,  a  retail  grocer  at  Brentford,  with  the  intention 
of  submitting  the  same  to  analysis,  an  article  which  was  repre- 
sented to  him  as  being  what  he  asked  for — namely,  butter.  The 
appellant  at  the  time  of  such  purchase  complied  in  every  respect 
with  sect.  14  of  the  Sale  of  Food  and  Drugs  Act,  1875,  and 
Longstreeth  accepted  one  of  the  three  parts  into  which  the 
article  purchased  had  been  divided  by  the  appellant. 

The  appellant  on  the  same  day  delivered  one  of  the  other 
parts  of  the  article  to  the  public  analyst  for  the  county  of 
Middlesex,  who  on  the  3rd  day  of  October,  1899,  gave  bis 
certificate,  which  was  to  the  effect  that  the  article  purchased 
contained  10  per  cent,  of  foreign  fat,  not  butter  fat. 

After  the  analyst  had  given  his  *  certificate  the  appellant 
applied  for  and  obtained  two  summonses  against  Longstreeth, 
one  under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875,  and 
one  under  sect.  6  of  the  Margarine  Act,  1887. 

The  article  from  which  the  sample  was  taken  was  purchased 
by  Longstreeth,  with  no  intention  of  having  it  analysed,  from 
the  respondents,  who  delivered  it  to  him  with  an  invoice  and  in 
a  tub  marked  '^Pure  Butter.'^  Longstreeth  purchased  the 
article  from  the  respondents  in  the  ordinary  way  of  trade  for 
resale.  Longstreeth  did  not  act  as  the  agent  of  the  respondents 
in  reselling  to  the  appellant. 

The  summons  under  the  Sale  of  Food  and  Drugs  Act,  1875, 
against  Longstreeth  came  on  for  hearing  on  the  24th  day  of 
October,  1899,  before  the  justices  then  sitting  at  the  petty 
sessions  at  Brentford,  who  found  as  a  fact  that  the  article 
purchased  by  the  appellant  was  margarine,  but  that  the  words 
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branded  on  the  tab,  together  with  the  invoice  from  the  respon-       Ttlbr 
dents,  amoanted  to  a  warranty  given  by  the    respondents    to  ^  ^    ^• 
LuDgstreeth  that  the  article  was  butter,  and  they  accordingly  j^.^  Limited. 

dismissed  the  summons.     Upon  the  hearing   of  the   summons        

Longstreeth   did    not   dispute    the    accuracy   of    the    analyst's        ^^' 
certificate.     The  respondents  were  Hot  called  as  witnesses,  nor  Adulteration 
wer«  they  present  or  represented  at  the  hearing.     The  appellant     of  food— 
thereupon  abandoned  the  summons  under  the  Margrarine    Act  ^" /??***?•"; 

.     t""  T  1^        ^1  Certificate  of 

against  Longstreeth.  anaiyeie— 

On  the  26th  day  of  October,  1899  the  appellant  applied  for  AdmisnhUxty 
and  obtained  a  summons  against  the  respondents,  under  sect.  6  ***  evidence  in 
of  the  Margarine  Act,  1857,  which  came  before  the  justices  on     ^*^J!JJ_ 
the  2nd  and  23rd  days  of  November,  1899.  Sale  of  Food 

On  the  hearing    of  the    summons    the    appellant  offered  in     •nd Drugs 
evidence  the  certificate  of  the  public  analyst,  but  it  was  objected    Margw^ 
oa  the  part  of   the  respondents   that  such  certificate  was  not   Act,  1887— 
admissible  as  evidence.      The  respondents  did  not  require  the  38  ^  89  Viet. 
public  analyst  to  be  called  as  a  witness,  but  contended  that,  even  2i^-*'5o'i^5i 
admitting  (on   which  point,  however,   they  intimated  they  were     viet.  e.  29, 
prepared  to  call  evidence  if  necessary)  that  the  article  sold  by      ««.  6, 12. 
Longstreeth  to  the  appellant  was  at  the  time  of  such  sale  in  the 
same  state  and  condition  as  it  was  when  sold  and  delivered  by  the 
respondents  to  Longstreeth,  the  summons  ought  to  be  dismissed 
on  this  ground,  among  others^  that^  as  no  part  of  the  sample  of 
the  article  sold  to  the  appellant  and  subsequently  analysed  had 
been  offered  or  delivered  to  the  respondents,  the  terms  of  sect.  14 
of  the  Sale  of  Food  and  Drugs  Act,  1875,  had  not  been  complied 
with,  and  therefore  the  certificate  was  not  admissible  in  evidence 
against  the  respondents. 

The  appellant  contended  that,  as  Longstreeth  had  not  bought 
tbe  article  from  i*he  respondents  for  analysis,  the  terms  of 
sect.  14  need  not  be  complied  with  in  order  to  make  the  certifi- 
cate evidence^  under  sect.  21  oi  the  Sale  of  Food  and  Drugs  Act, 
1875,  as  against  the  respondents,  and  the  case  of  Buckler  v. 
WiUm  (73  L.  T.  Rep.  580;  (1896)  1  Q.  B.  83)  was  relied  on. 
The  justices  held  that  the  certificate  was  not  admissible,  and,  as 
no  other  evidence  was  offered  that  the  article  sold  as  pure  butter 
was  margarine,  they  dismissed  the  summons. 

^y  the  Sale  of  Food  and  Drugs  Act,  1875   (38  &  39  Vict. 
c.  63) : 

Seet  14.  The  person  parcbasing  any  article  with  the  intention  of  submitting;  tbe 
ttme  to  analysis  shall,  after  the  purchase  shall  have  been  completed,  forthwith  notify 
to  the  §eller  or  bis  agent  selling  the  article  his  intention  to  have  the  same  analysed  by 
the  public  analyst,  and  shall  offer  lo  divide  the  article  into  three  parts  to  be  then  and 
there  separated  and  each  part  to  be  marked  and  sealed  or  fastened  up  in  such  a 
manner  as  its  nature  will  permit,  and  shall,  if  required  to  do  so,  proceed  accordingly, 
and  shall  deliver  one  of  the  parts  to  tbe  seller  or  his  agent.  He  shall  afterwards 
retain  one  of  the  said  parts  for  future  comparison,  and  submit  tbe  third  part,  if  he 
deems  it  right  to  have  tbe  article  analysed,  to  the  analyst. 

&et.  21.  At  tbe  hearing  of  tbe  information  in  such  proceeding  [i.e.,  proceeding  for 
penalty  under  sect.  20]  tbe  production  of  the  certificate  of  tbe  analyst  sball  be 
•ancient  evidence  of  the  facts  tberein  stated,  unless  the  defendant  shall  require  the 
aaalyat  shall  be  oftUbd  as  a  witnses. 
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Tnjtt  By  the  Margarine  Act,  1887  (50  &  51  Vict.  c.  29) : 

^*  Sect  12.  All  proceedings  under  this  Act  shall,  save  as  expressly  varied  by  thia  Act, 

KiNOHAM  AMD  ^  ^]20  ^gjj^  ^  prescribed  by  sects.  12  to  28  ineloBiTe  of  the  Sale  of  Food  and  Dinga 
Son  LiMiTW.  j^^^  ig^g. 

1^  Leiois   Richards  for  the  appellant. — Sect.   14  does  not  apply 

AdulteroHon  under  the  circamstances  of  this  case,  since   Longstreetb,    who 

of  food—     made  the  purchase  from  the  respondents^  did  not  bay  for  the 

n" rfiTT^  purpose  of  having  the  article  he  bought  analysed :    {Buckler  v. 

anaHysU^  Wilson  {supj).  It  was  not  necessary^  therefore,  to  the  proaecu- 
AdmUsihiHty  tion  to  observe  the  various  requirements  of  that  section. 
in  evidsnf  in  ^-gjj^j^Y,  J. — ^The  question  really  is,  Had  the  justices  any 
prvcsedSi^-—  ©vidence  that  this  stuff  was  margarine  P]  It  was  admitted  by 
SaU  of  Food  the  respondents  that  it  was.     [Biohah^  J. — ^I  can  find  no  such 

andDrugi    admission.1 

MargariM        Bonsey,  for  the  respondents,  was  not  called  upon. 

Ad,  1887—       BiDLBT,  J. — ^In  this  oase,  in  the  proceedings  against  Lon;^- 
38  ^  89  Vict,  streeth  he  escaped  conviction  because  he  showed  that  he  bought 

21^^504' 51    ^^®  article  with  a   written  warranty.      Fresh   proceedings  were 

Vict.  c.  29,  then  taken  against  Eingham  and  Son,  from  whom  Longstreeth 
ft.  6, 12.  bought,  and,  unless  there  is  something  in  the  Act  of  Parliament 
that  enables  a  document  which  was  used  as  evidence  in  the  first 
case  to  be  used  as  evidence  against  other  persons,  it  is  clear 
the  analysis  ofiered  in  evidence  cannot  be  admitted.  In  Buckler 
V.  Wilson  (sup.)  there  was  evidence  that  the  article  sold  was 
margarine.  Here,  the  only  evidence  tendered  was  the  analyst's 
certificate.  That  by  sect.  21  of  the  Sale  of  Food  and  Drugs  Act^ 
1 875,  was  made  evidence  in  the  proceedings  for  which  the  analysis 
was  made.  It  does  not  follow  that  a  document  which  was 
evidence  in  the  first  case  would  be  evidence  in  the  proceedings 
in  the  second  case.  In  my  opinion  we  are  asked  to  put  too 
large  a  construction  on  the  section,  and  therefore  this  appeal 
fails  and  should  be  dismissed. 

BiGHAM,  J. — I  am  of  the  same  opinion.  The  question 
we  have  to  consider  here  is  whether  there  was  any  evidence 
before  the  magistrates  that  the  article  complained  of  was 
margarine.  The  only  evidence  of  that  fact  ofiered  to  them  was 
a  certificate  of  an  analysis  which  had  been  procured  for  the 
purpose  of  the  prosecution  of  Longstreeth,  who  on  some 
previous  occasion,  it  was  alleged,  had  been  selling  this  stuff  as 
butter.  By  the  Sale  of  Food  and  Drugs  Act,  1875  such  a  certi- 
ficate given  under  the  circumstances  set  out  in  the  Act  was 
admissible  as  primd  facie  evidence  of  the  facts  stated  therein  in 
the  prosecution  of  Longstreeth ;  but  that  does  not  make  it 
evidence  in  the  prosecution  of  anyone  else  in  the  world.  When 
in  the  prosecution  of  Kingham  and  Son  the  appellant  tendered 
the  certificate  of  analysis  as  evidence  that  the  article  sold  by 
them  to  Longstreeth  was  margarine,  the  justices  upheld  that 
objection  of  the  respondents  to  the  admission  of  the  evidence,  and 
in  my  opinion  they  were  right  in  doing  so  and  in  rejecting  such 
evidence.     The   respondents   were    entitled   to   require   proper 
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evidence  of  the  fact  that  the  article  sold  was  margarine.  The 
production  of  a  document  signed  by  a  person  who  was  not 
present,  or  who,  at  any  rate,  was  not  put  into  the  witness  box, 
was  not  the  proper  way  to  prove  it.  The  case  of  BtLckler  v. 
Wilgon  (sup.)  does  not  apply.  It  is  true  that  in  that  case  the 
prosecution  was  under  the  same  section  as  it  is  in  this ;  but  in 
that  case  the  analysis  had  been  taken  for  the  purposes  of  the 
case,  and  the  certificate  was  admitted  without  objection.  It  is 
true  that  an  objection  was  taken  that  certain  of  the  conditions 
laid  down  by  the  Act  in  regard  to  the  analysis  had  not  been 
complied  with  ;  bat,  these  objections  having  been  held  bad,  the 
respondent  in  the  case  admitted  the  result  of  the  analysis,  and 
did  not  dispute  that  the  article  was  margarine.  Here,  however, 
the  respondents  required  proper  and  strict  proof  that  the  article 
was  margarine,  and  they  were  entitled  to  this. 

Appeal  dismissed. 

Solicitor  for  the  appellant.  Sir  B.  Nicholson. 

Solicitors  for  the  respondents.  Neve  and  Beck. 
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QUEEN'S  BENCH  DIVISION. 

Wednesday,  June  13,  1900. 

(Before  Grantham  and  Ghankbll,  JJ.) 

Lahgltt  (app.)  V.  Bombay  Tea  Compakt  Limited  (resps.).  {a 

Jtmhandise  ma/rks — False  trade  description — Verbal  description 
—Uerchan  ise  Marks  Act,  1887  (50  ^  51  Vict.  c.  28),  ss.  2,  3. 

To  hnng  it  within  the  pu/rview  of  the  Merchandise  Marks  Act, 
1887,  a  false  trade  description  applied  to  goods  must  be  a 
description  by  writing,  printing,  or  some  other  physical  mark, 
and  not  a  verbal  description  merely. 

CASE  stated   by    the  jnstices   of  the    city   and   county    of 
Newoastle-on-Tyne. 
On  the  2nd  day  of  December,   1899,  the  appellant,  at   the 
respondents^  shop  in  Clayton-street,  Newcastle-on-Tyne,  asked 
for  two  half-poands  of  tea. 

Packets  of  tea  were  lying  upon  the  counter.     These  packets 
were  stamped  on  the  outside  in  ink  with  the  words :  '^  The  weight 

(a)  lUporied  by  J.  Amdbbw  Straham,  Esq.,  Bairittev-at-LAw. 
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Lawolbt  of  this  package^  including  the  wrapper,  is  half-a-poand/'     One 

'^'  Ta  ^^  ^^^  respondents^  salesmen  took  two  packets,  wrapped  them  in 

Company  paper,  and  handed  them  to  the  appellant,  who  paid  2«.  6d.  for 

LiMiTiD.  them.     Nothing  was  said  by  the  salesman,  who  simply  handed 

1900        ^^®^  ^^®  parcel  to  the  appellant. 

'  The  appellant  took  the  parcel  to  an  inspector  of  weights  and 

M«rchand%9e  measures  for  the  city  and  county  of  Newcastle-on-Tyne. 

^M^v^'       The  parcel  was  then  opened,  and  it  was  found  that  each  packet 

irads  diwrtp.  ^*^  Stamped  with  the  words  above  set  out.      Placed  under  the 

tion—       string  securing  each  packet  was  a  ticket  resembling  a  railway 

auSidency—  ticket,  upou  which  was  printed  "  The  Bombay  Tea  Company 

jyJ^Hon—  (I^™ite<^)>  50,  Bull-street,  Birmingham.      41b.  cheque  for  tea. 

Inference—  cofFee,   Or  cocoa.'^     On   presentation   of  these   cheques   at   the 

50  <f-  51  Vict,  respondents'  shop  in  Newcastle-on-Tyne,   the  appellant  would 

r.  28,  «i.  2,  8.  ijg  entitled  to  receive  for  each  cheque  some  article  as  a  present  or 

by  way  of  discount  on  his  purchase. 

The  inspector  weighed  the  packets  and  their  contents.  One 
packet  was  found  to  contain  144^  grains  and  the  other  132 
grains  less  than  half-a-pound.  In  each  case,  however,  the 
weight,  including  the  paper  wrapper  was  more  than  half-a-ponnd 
by  24  grains  in  the  one  case,  and  by  35  in  the  other. 

The  appellant  on  these  facts  subsequently  laid  an  information 
against  the  respondents  for  unlawfully  selling  at  the  time  and 
place  above-mentioned  certain  goods,  to  wit,  two  half-pounds  of 
tea,  to  which  a  false  trade  description — namely,  a  false  trade 
description  or  statement  as  to  the  weight  of  the  goods — was 
applied,  contrary  to  sect.  2,  sub-s.  (2)  of  the  Merchandise  Marks 
Act,  1887. 

At  the  hearing  of  the  information  it  was  contended  on  behalf 
of  the  appellant  that  the  mere  handing  over  of  the  packets  to  the 
appellant  who  had  asked  for  two  half-pounds  of  tea  was  a  tacit 
admission  by  the  respondents'  salesman  that  each  packet  con- 
tained half-a-ponnd  of  tea,  and  that,  as  the  packets  contained 
less,  a  false  trade  description  had  been  applied  to  the  goods 
within  the  meaning  of  the  Act. 

The  justices  being  of  opinion  that  the  ''  trade  description " 
contemplated  by  the  statute  was  something  written,  printed,  or 
stamped,  and  not  a  verbal  description,  still  less  an  inference  from 
conduct,  and  having  regard  to  thef&ct  that  upon  each  packet  was 
actually  stamped  a  notice  that  the  weight  including  the  paper 
was  half-a-pound,  dismissed  the  information. 

The  Merchandise  Marks  Act,  1887  (50  &  51  Vict.  c.  28) : 

Sect.  2. — (2)  Every  person  who  Belle  or  expoeee  for  sale  orhee  in  his  poseeuion  for 
Bale  .  .  .  any  goode  or  things  to  which  any  .  .  .  false  trade  description  is 
applied    .    .    .    shall    ...    be  gnilty  of  an  offence  against  this  Act. 

Sect.  3. — (1)  For  the  purpose  of  thii  Act  .  .  .  the  expression  "  trade  descrip- 
tion" means  any  description,  statement,  or  other  indication  direct  or  indirect  (a)  as 
to    .     .    .    weight  of  any  goods.     .    .     . 

Sect.  5. — (I )  A  person  shall  be  deemed  to  apply  a  trade  mark  or  mark  or  trade 
description  to  goods  who  (a)  applies  it  to  the  goods  themseWes ;  or  (6)  applies  it  to 
any  cohering,  label,  reel,  er  other  thing  in  or  with  which  the  goods  are  sold  .  .  . ; 
or  (c)  places,  incloses,  or  annexes  any  goods  which  are  sold    ...    in  with  or  te 
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$nj  eoTaring,  label  reel,  or  other  thiog  to  whioh  a  trade  mark  or  trade  deaoriptioii  has       Lamolbt 
been  appUed;  or  (</)  usee  a  trade  mark  or  mark  or  trade  description  in  any  manner  v. 

calealated  to  lead  to  the  belief  that  the  goods  in  conneotion  with  which  it  is  ased  are  Bombay  Tea 
designated  or  described  by  that  trade  mark  or  mark  or  trade  description.  Company 

Bchson,  Q,C.  (ff.  Jacobs  with  him).— 'The  whole  question  raised     l^"™^- 
in  the  case  is  whether  or  not  the  Act  applies  to  other  trade        1900. 

descriptions  than  those  applied  by  writiog,  printing,   or  other        . 

physical  means  to  the  thing  sold.     Another  question  no  doubt  ^^j^^^^* 
may  arise  if  the  Court   decides  in  favour  of   the   appellant —  i887— J'aUe 
namely,  whether  or  not  the  precaations  taken  by  the  respondeuts  trade  deserxp* 
in  hayinfir  the  fact  that  the  wei&rht  of  the  wrapper  was  included  in  „  ^!^~ 
the  balf.poand  stamped  on  the  wrapper  itself  brings  them  within  ^"^J" 
the  exemption  contained  in  sect.  2   (2)  of  the   Act ;  but  that  description  ~ 
question  ia  not  now  before  the  Court.     I  contend  that  the  Act  J^^ri?^y\ 
indudes  all  sorts  of  trade  descriptions,  whether  applied  to  the  ^  28  s<.  2  i. 
goods  by  writing  or  by  words  or  by  conduct.     I  submit  the 
words  of  the  Act  by  including  in  the  definition  of  trade  descrip- 
tion not  merely  a  description  or  statement  properly  so  called,  but 
"any  other  indication  direct  or  indirect,''   intended  to  include 
every  form  of  representation  which  could  convey  a  trade  descrip- 
tion of  the  goodjs  to  the  buyer.     This,  I  think,  is  supported  by 
the  word    ''apply"   in   sect.   2    (2).     In  the  earlier  Act    (the 
Merchandise  Marks  Act,  1862  (25  &  26  Vict.  c.  68),  the  words 
ased  in  sects.  7  and  8,  which  were  the  sections  in  that  Act  corre- 
sponding to  those  we  are  dealing  with  in  this,  the  word  used  was 
"  put."   That  would  cover  only  physical  application,  and  I  submit 
the  object  of  altering  it  to  '^  apply  "  was  to  extend  the  Act  to  all 
kinds  and  modes  of  applying  descriptions  to  goods.    The  dictum 
of  Wright,  J.  contrary  to  this  contention,  in  Coppen  v.  Moore 
(78  L.  T.  Rep.  520;    (1898)  2  Q.  B.    800)    was   merely  obiter 
dictum,  and  was  balanced  by  another  dictum  in  support  of  the 
appellant's  view  in  Budd  v.  Lucas  (64  L.  T.  Rep.  292;  (1891) 
1  Q.  B.  408). 

Joseph  Walton,  Q.C.  (with  him  Sir  Edward  Clarice,  Q.C.,  T. 
Willes  Chitty^  and  Clarke- Williams),  for  the  respondents,  was 
not  heard. 

Grantham,  J. — In  my  opinion  the  decision  of  the  justices  is 
clearly  right.  There  is  in  fact  nothing  to  be  said  in  favour  of 
the  appellant's  case.  No  doubt  the  Merchandise  Marks  Act  of 
1887  is  an  advance  on  the  former  Act  of  1862.  It  is  more 
extensive  in  its  application.  The  earlier  Act  related  only  to 
descriptions  ''  put  '^  upon  goods,  but  the  later  Act  has  been  made 
to  relate  to  descnptions  "  applied  "  to  goods.  It  seems  to  me, 
however,  that  the  later  Act  only  contemplates  the  physical  appli- 
cation of  descriptions  to  goods  by  writing,  printing,  or  other 
mark  or  character,  and  not  to  mere  verbal  descriptions,  and,  as 
the  jastices  sav,  still  less  to  descriptions  merely  inferred  from 
conduct.  If  tnis  be  the  correct  view  of  the  meaning  of  the 
6Dactment,  then  the  trade  description  applied  to  these  goods  was 
true  and  not  false.  The  wrapper  had  printed  upon  it  an  intima- 
tion that  the  half-pound  included  the  weight  of  the  wrapper. 
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Lanolet     There  was  also  a  ticket  attached  to  the  parcel  in  which  it  was 

^'  ^      referred  to  as  a  half-pauad  of  tea^  bat  that  was  merely  a  cheque 

CoHPAMT     ^  entitle  the  purchaser  to  some  small  article  in  addition  to  the 

LiMiTBD.      quantity  of  tea  bought.    In  my  opinion  no  false  trade  description 

ttt:        was  applied  to  the  tea.  The  description  which  was  in  fact  applied 

'       to  it  was  true — ^namely,  the  statement  that  each  packet  weighed 

MerehandUe  with  the  wrapper  half  a  pound. 

1M7— /f '        Ohannbll,  J. — I  am  of  the  same  opinion.     I  agree  with  the 
trade  desc'ip'  opinion  expressed  by  Wright,  J.  in  Coppen  v.  Moore  (sup.)  to 
tion—       the  effect  that  the  provisions  of  sect.   2   of  the   Merchandise 
Sufficiency—  Marks  Act,  1887,  only  apply  to  a  written  or  printed  or  some 
descr%tion—  ^^^®^  physical  mark,  and  do  not  apply  to  a  merely  verbal  descrip- 
inferenre—   tion.     I  quite  admit  that  this  opinion  was  not  necessary  to  the 
50  4-  51  Vict  decision  of  the  case  before  him,   and   therefore   can   only    be 
c.  28,  n.  2,  3.  regarded  as  a  dictum.     But,  on  the  other  hand,  it  was  made  with 
deliberation,  and  after  he  had  heard  the  argument  and  had  recon- 
sidered an  opinion   to  the   contrary   which  he  had  expressed 
earlier.     I  therefore  think  that  we  should  follow  it,  but  I  must 
also  add  that  I  myself  agree  with  it.     If  the  Act  does  not  apply 
to  a  verbal  description,  neither  can  it  apply  to  a  description  to 
be  inferred  from  conduct.     If  this  opinion  is  correct,  it  disposes 
of  the  case  (which  was  no  doubt  an  arguable  one),  and  we  most 
decide  in  favour  of  the  respondents. 

Appeal  dUmissed. 
Solicitors  for  the  appellant.  Bows  and  Maw. 
Solicitors  for  the  respondents.  Vizard  and  Oldham,  agents  for 
Saunders,  Bradbury,  and  Sa/undere,  Birmingham. 


CROWN  CASES  RESERVED. 

Ma/rch  17,  May  5,  and  July  2,  1900.  (a) 

(Before  Lord   Russell,  C.J.,   Mathbw,  Gbanthav,   Lawbance, 
Wbioht,  Bbucs,  Kennedy,  Ridlet,  and  Channell,  JJ.) 

Reg.  v.  Ollis.  (6) 

Practice — Evidence  —  Proof  of  course  of  conduct  —  False  pre- 
tences— Acquittal  on  previous  trial — Test  of  admissihility  of 
evidence. 

Evidence  given  on  a  former  trial  is,  if  relevant,  admissible  on  a 

(a)  The  case  was  first  argaed  on  the  17th  day  of  March,  and,  by  order  of  the  Court' 
reargued  on  the  6th  day  of  May.  On  the  first  occasion  MaUA*>w,  Kidley,  and 
Kennedy,  JJ.  were  not  present. 

(b)  Seperted  by  A.  A.  BBracmi,  Esq.,  Barriater-acLaw. 
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tubsequeni  trial  of  tht  same  defendant,  the  test  of  the  admissi'        Rao. 
hility  of  the  evidence  being  its  relevancy  to  the  second  charge,       ^^ 

The  fact  that  the  defendant  was  acquitted  on  a  former  trial        ' 

does  not  prevent  the  facts  proved  in  that  trial   being   again        1900. 
proved  in  a  subsequent  trial.  prlet^ 

A  person  was  charged  with  obtaining  money  by  false  pretences,    Evid&nc4^ 
the  false  pretence  being  that  a  cheque  drawn  by  hvm  would  be       FaUe 
honoured,  the  fact  being  that  he  knew  that  it  would  not.    He  was   !>«*«««•*— 
indicted  on  separate  indictments  in  respect  of  two  transactions,  ^J^n^i-^ 
and  cuaquitted  on  the  trial  of  the  first.     On  the  trial  of  the  Acquittal  on 
second  indictment  evidence  of  the  facts  proved  in  the  first  trial  9r«vum$  trial 
mw  admitted.  iSJ^' 

Held  {Bruce  and  Bidley  JJ.  dissentieDte)^  that  sv>ch  evidence  was  mridenee  given 
rightly  admitted.  «*  f*^^^^'^ 

^      ^  trial, 

pASE  stated  by  the  Recorder  of  Bath. 

The  defendant  was  charged  at  the  Michaelmas  Quarter 
Sessions  for  the  City  and  County  of  Bath  with  obtaining  money 
by  &lse  pretences. 

There  were  two  indictments  against  him^  one  charging  that  he 
bad  on  the  5tb  day  of  July,  1899^  obtained  a  cheque  for  SI.  from 
Harold  Fairbrother  Ramsey  by  means  of  a  worthless  cheque; 
and  another^  containing  three  counts^  charging  that  he  had, 
also  by  means  of  worthless  cheques,  obtained  on  the  6th  day  of 
July,  1899,  10s.  from  Bertha  Lucy  Rawlings,  on  the  24th  day  of 
June,  1899,  a  cheque  for  11.  lOs.  from  William  Henry  Morris, 
and  on  the  26th  day  of  June,  1899^  the  snm  of  21.  from  the  same 
Morris. 

Tbe  prisoner  was  tried  first  on  the  indictment  which  charged 
tbe  obtaining  of  SI.  from  Ramsey  on  the  5th  day  of  July,  and 
in  support  of  the  charge  evidence  was  given  that  the  prisoner  in 
payment  of  a  debt  of  21.  to  Ramsey  had  drawn  a  cheque  on  the 
Birkbeck  Bank  for  5Z.,  and  had  obtained  a  cheque  from  Ramsey 
for  the  balance  of  SI. ;  that  the  prisoner's  cheque  for  51.  was 
dishonoured  when  presented  ;  that  at  the  time  the  prisoner  had 
an  account  at  the  Birkbeck  Bank,  but  nothing  had  been  paid 
into  or  drawn  out  of  the  account  since  the  81st  day  of  March, 
1896,  and  that  on  the  6th  day  of  July,  1899,  the  balance  to  the 
credit  of  the  prisoner  was  Ss.  lOd. 

It  was  also  proved  that  the  prisoner  had  been  made  bankrupt 
on  tbe  7th  day  of  April,  1899. 

The  prisoner  gave  evidence  to  the  effect  that  at  the  time 
be  drew  the  cheque  he  expected  that  a  certain  firm  of  solicitors 
would  have  paid  into  his  account  at  the  Birkbeck  Bank  the  sum 
of  183{.  due  to  him  as  commission  on  the  sale  of  a  certain  hotel. 
It  was  proved^  however,  that  the  sale  had  never  taken  place. 

Tbe  jnry  acquitted  the  prisoner,  who  was  then  tried  on  the 
second  indictment,  but^  the  jury  disagreeing,  he  was  remanded 
to  the  next  quarter  sessions. 
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llM.  At  the  January  quarter  sessious  the  prisoner  was  again  tried 

^'  on  the  second  indictment^  and  counsel  for  the  prosecution  called 

J^       as  a  witness  Bamseji  the  prosecutor  in  the  case  in  which  the 

1900.       prisoner  had  been  acquitted,  to   show  that   the  prisoner   was 

— 7        carrying  on  a  scheme  of  fraud. 

Evidence^       The  prisoner  objected  to  the   evidence  of  Bamsey  on   the 

Faiie       ground  that,  having  been  acquitted  of  fraud  in  the  matter  of 

pretence$—    Ramsey's    cheque^    Ramsey's    evidence    was    inadmissible    as 

^r*owd^**?-^  evidence  of  fraud  on  the  trial  of  any  subsequent  indictment,  bat 

^Acquittal  on  the  recorder  ultimately  overruled  the  objection,  and  permitted 

prevxoua  iriaX  Ramsey  to  give  evidence  as  to  the  prisoner's  transaction  with 

evidence  given  ^^®  prisoner  was  convicted,  and  the  recorder  stated  a  case  for 
at  former  the  opinion  of  the  Court,  the  question  being  whether  Ramsey's 
trial.        evidence  was  admissible. 

Harria-Stone  (with  him  C.  T.  Lawrwace)  for  the  prisoner. — 
The  prisoner  having  been  acquitted  on  the  charge  of  obtaining 
the  cheque  by  false  pretences  from  Bamsey,  all  evidence 
respecting  it  was  inadmissible  as  evidence  of  a  fraudulent  trans- 
action. He  referred  to  Reg,  v.  Roebuck  (25  L.  J.  101,  M.  C.)  ; 
MaJdn  v.  Attorney-General  for  New  South  Wales  (79  L.  T.  Rep. 
778;  (1894)  A.  C.  57) ;  Reg.  v.  Long  (6  0.  &  P.  179;  Reg.  v. 
Salt  (3  F.  &  F  834) ;  Reg.  v.  Oddy  (2  Den.  C.  C.  264). 

Sir  Sheraton  Bakery  Bart,  for  the  Crown. — Proof  of  the  facts 
proved  in  the  first  case  was  admissible  at  the  trial  of  the  second 
indictment,  for  the  jury  in  finding  the  prisoner  not  guilty  merely 
drew  an  inference  from  those  facts.  The  evidence  of  Ramsey 
was  relevant  as  showing  a  system  of  fraud  :  (Reg.  v.  Oeering,  18 
L.  J.  215,  M.  C;  Reg.  v.  Francis,  30  L.  T.  Rep.  503;  12  Cox 
C.  C.  612 ;  L.  Rep.  2  Cr.  Cas.  Res.  128 ;  Reg.  v.  Rhodes,  79 
L.  T.  Rep.  360;  (1899)  1  Q.  B.  77;  Reg.  v.  GUhnore,  15  C.  C. 
85;  Blake  v.  Albion  Life  Assurance  Society,  40  L.  T.  Rep.  211  ; 
4  C.  P.  Div.  94 ;  Reg.  v.  Gray,  4  F.  &  F.  1102.) 

Lord  Russell,  C.J. — The  question  comes  before  us  on  a  case 
stated  by  the  Recorder  of  Bath  on  a  charge  tried  before  him  at 
the  quarter  sessions  for  that  city.  The  facts  of  the  case  stated 
in  chronological  order  are  these  :  The  first  trial  took  place  at  the 
quarter  sessions  held  on  the  13th  day  of  October^  1899.  The 
indictment  was  confined  to  a  single  charge — that  the  prisoner 
obtained  on  the  5th  day  of  July,  1899,  from  one  Harold 
Fairbrother  Ramsey  the  sum  of  SI.  by  means  of  false  pretences. 
It  appears  that  on  the  1st  day  of  July  Ramsey  lent  to  the 
prisoner  the  sum  of  21.,  and  a  few  days  afterwards  asked  the 
prisoner  to  return  the  money.  Thereupon  the  prisoner  gave 
Uamsey  a  cheque  for  52.,  and  Ramsey  gave  him  a  cheque  for  SL 
In  addition  to  these  facts  the  following  facts  were  proved  :  That 
the  prisoner  was  bankrupt  in  May,  1899,  his  liabilities  being 
450Z.  8s.  and  his  assets  nil,  and  that  he  had  an  account  at  the 
Birkbeck  Bank,  though  no  money  had  been  paid  into  it  or  drawn 
out  since  March^  1896^  and  that  the  amount  standing  to  Jiis 
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credit  in  Jnly,  1899^  was  S«.  10(2.     At  the  trial  a  saggestion  was 

made  by  the  prisoner  and   evidence  given  by  him   that    he 

expected  a  payment  into  his  accoaut  to  be  made  of  an  amonat 

dne  to  him  for  commission  which  he  had  earned.     On  this  a 

solicitor  was   called  who  stated  in  evidence  that  the   prisoner 

wonld  have  been  entitled  to  a  sam  of  183Z.  as  commission  on  the 

sale  of  a  certain  hotel  if  the  hotel  had  been  sold^  bnt  that  in  fact 

the  sale  had  not  taken  place.     The  prisoner  was  in  the  end 

acqnitted.     That  acqaittal  may  have  proceeded  on  either  of  two 

grounds — that  the  representations  were  not  made^  or  that  the 

representations  were  made  and  were  not  false.     So  much  for  the 

firat  case.     On  the  14th  day  of  October  the  prisoner  was  again 

pat  on  his  trial  on  the  charges  that  he  had  obtained  on  the  24th 

day  of  Jane^  1899^  30^.  from  one  Morris^  on  the  26th  day  of 

Jane,  1899,  the  sum  of  22.  from  the  same  Morris,  and  on  the  6th 

day  of  July,  1899,  the  sum  of  10«.  from  Bertha  Lucy  Bawlings 

by  means  of  worthless  cheques.     The  same  evidence  was  given 

as  to  the  prisoner's  banking  account  and  his  bankruptcy  as  I 

bare  stated  with  reference  to  the  first  trial.     On  this  trial  the 

jmy  disagreed.     Ultimately  on  the  8th  day  of  January  1900  the 

prisoner  was  again  tried.     On  this   occasion   counsel   for   the 

prosecution  pressed  on  the  recorder  that  he  ought   to   admit 

evidence  of  the  facts  proved  in  the  first  case,  the  ground  being 

that  these  facts  proved  that  the  prisoner's  transactions  were  part 

of  a  system  of  fraud.     Now,  the  only  point  on  which  the  learned 

recorder  has  asked   our  opinion  is  whether  this  evidence  was 

admissible  on  the  second  trial  for  the  purpose  of  proving  the 

prisoner's  guilty  knowlege,  being  evidence  of  facts  which  were 

relevant  to  the  charge  on  which  the  prisoner  had  been  acquitted. 

It  does  not  appear  to  have  been  argued  before  the  recorder,  nor 

was  it  argued  in  this  Court,  that  the  evidence,  while  relevant  to 

the  charge  of  obtaining  money  by  false  pretences,  was  not  on  the 

first  occasion  relevant  to  the  question  of  guilty  knowledge.     It 

is  dear  that  there  was  no  estoppel.    There  was  no  negation  by 

the  jury  of  the  criminal  intention.     Nemo  debet  bis  puniri  pro 

uno  delicto  ;  therefore  on  the  second  trial  the  evidence  was  not 

admissible    to    show    that    he    was    guilty    of    the   charge  of 

obtaining  money  by  false  pretences.     It  was,  however,  evidence 

of  the  state  of  the  prisoner  s  knowledge,  and  it  was  not  the  less 

admissible  because  it  was  evidence  tending  to  show  that  he  was 

in  foot  guilty  of  the  first  charge.     It  was  clearly  relevant  on  the 

fleoond  trial,  for  it  was  evidence  negativing  a  reasonable  belief 

by  the  prisoner  that  the  cheques  would  be  honoured.     He  drew 

cheques  on  the  24th  day  of  June,  the  26th  day  of  June,  the  5th 

day  of  July,  and,  finally,  on  the  6th  day  of  July,  all  on  a  bank 

into  which  nothing  had  been  paid  and  nothing  drawn  since  the 

Slat  day  of  March,  1896,  and  in  which  his  balance  was  only 

3«.  lOd.     It  seems  to  me  impossible  to  say  that  this  evidence 

was  not  relevant  as  tending  to  show  a  system  of  fraud.     I  have 

Wi  the  advantage  of  reading  the  judgment  of  Bruce,  J.,  and. 
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Rm.        while  appreciating  the  valae  of  the  arguments  in  that  jadgment, 
^^*  it  seems  to  me  that  they  go  more  to  the  weight  of  the  evidence 

than  to  its  admissibility.     The  result  therefore  will  be  that  the 

1900.        conviction  will  be  affirmed.     In  the  judgment  I  have  delivered 
Pracr~       Mathew,  J.  concurs. 

Evidmee—       Gkantham^  J. — As  my  Lord  has  gone  so  fully  into  the  facts  of 
FdU§       this  case^  I  will  confine  my  remarks  to  what  seems  to  me  to  be 
pre^ncM—   ^jj^  Q^\y  legal  qaestion  for  our  determination,  and  the  only  one 
^w^M^  argued  before  as — ^viz.,  whether  or  not  evidence  given  against  a 
AcqwittaX  on  prisoner  on  one  charge  on  which  he  has  been  acquitted  can  be 
prmoiM  trial  aftervvards  used  against  him  on   another  charge^   not  for   the 
"hilitv  of     P^^^s®  o^  again  attempting  to  get  him  convicted  of  the  offence 
•vMlenM  gimw,  of  which  he  has  been  acquitted,  bat  merely  to  prove  gailt  in  his 
at  fornMr     conduct  on  the  second  charge  by  reason  of  his  conduct  in  the 
^*'^*       first  case ;  in  other  words,  to  negative  the  suggestion  of  inao- 
cency  of  his  conduct  in  the  matter  which  is  the  subject  of  the 
second  charge  by  giving  evidence  of  facts  previously  given  on 
the  first  charge  which  disprove  his  suggestioa  of  an  innocent 
mind,  and  an  innocent  action,  in  the  second  case.     Take  as  an 
example  the  case  of  a  man  chsirged  with  uttering  base  coin.     He 
is  first  charged   with  uttering  a  base   half-crown.     He  pleads 
ignorance  of  its  being  bad,  and  that  he  remembers  he  took  that 
one  half-crown  from  a  stranger  on  the  sale  by  him  of  a  particular 
article  for  half-a-crown.     He  is  acquitted,  and  is  afterwards  tried 
on  a  charge  of  uttering  another  bad  half-crown  made  in  the  same 
moald  as  the  last  one,  having  endeavoured  to  pass  it  off  within 
five  minates  of  his  uttering  the  first  bad  one,  and  under  exactly 
similar  circumstances — say,  for  example,  buying  half  a  pint  of 
ale,  and  tendering  this  bad  half-crown  for  it.     Can  it  be  suggested 
that  the  prosecution  could  not  give  evidence  of  the  first  attering 
to  disprove  his  anticipated  alleged  innocence  in  the  second  case  ? 
What  is  the  difference  between  that  case  and  this  f     None  that  I 
can  see.     The  objection  to  the  admissibility  of  the  evidence  has 
arisen^  I  think,  from  an  entire  misapprehension  of  the  principle 
of  Nemo  debet  his  puniri  pro  uno  delicto.     That  fnndamental 
maxim  of  oar  criminal  law  means  that  a  man  shall  not  be  put  in 
peril  for  the  same  offence,  after  a  verdict  has  been  returned  by 
the  jury,  where  the  verdict  has  been  given,  it  must  be  remem- 
bered, on  a  good  indictment^  on  which  the  prisoner  could  be 
legally   convicted.     How  can  it  be  said  that  this  is  the  same 
offence  as  that  on  which  he  was  acquitted?    The  indictment 
charges  an  entirely  different  offence.    Reg  v.  Westwood  (4  G.  &  P. 
547)  seems  in  point.     There  evidence  of  finding  a  coat  of  the 
prosecutor,  or  of  one  of  his  witnesses,  in  the  prisoner's  possession 
was  admitted  to  prove  the  identity  of  the  prisoner,  though  the 
prisoner  had  during  the  same  trial  been  acquitted,  at  the  sugges- 
tion of  the  judge,  to  enable  the  prosecution  to  give  in  evidence 
the  possession  of  the  coat  as  a  means  of  identification.     Again, 
in  B.  V.  Birchenou>gh  (1  Moo.  C.  C.  477),  it  was  held  that  a  person 
having  been  acquitted  as  a  principal  on  a  charge  of  murder  may 
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be  afterwards  charged  on  the  same  evidence  as  an  accessory        Rm- 
before  the  fact.     It  was  held  in  another  case  that  evidence  given       ^  ^' 

against  a  prisoner  on  a  charge  of  murder  on   which  he   was        ' 

acquitted  ooold  be  given  in  evidence  against  him  on  a  charge  of       looo. 
burglary  arising  out  of  the  same  transaction.     The  real  test  is,         ~r  _ 
Was  the  first  charge  the  same  as  that  on  which  the  prisoner  is    svidence— 
being  charged  agam^  or  was  the  second  indictment  sufficient  to       FaUe 
prove  a  legal  conviction  on  the  first  f     If  not,  the  evidence  on  J^^?**^ 
the  first  charge  can  be  used  again,  because  it  is  being  used  in  a  ofco^Lv^t^ 
different  case  and  on  a  different  charge.     For  these  reasons,  in  AequUtai  an 
my  judgment,  our  answer  must  be,   "  Yes,  the  evidence  was  previout  trial 
admissible/'  "j^^^' 

Wright^  J.'s  judgment^  read  by  the  Lord  Chief  Justice,  was^  evidence  given 
after  stating  the  facts,  as  follows: — The  first  question  argued  <U former 
was  whether^  on  the  trial  of  the  indictment  for  obtaining  money  ****** 
by  bdae  pretences  from  Bawlings  and  Morris  on  the  24th  and 
the  26th  days  of  June  and  the  6th  day  of  July,  evidence  was 
relevant  which  was  admitted  to  show  that  on  the  5th  and  6th 
days  of  July  the  prisoner  was  endeavouring  by  an  exactly  similar 
pretence  to  obtain  money  from  Ramsey.  I  think  that  the 
qaestion  must  be  answered  affirmatively.  The  evidence  tended 
to  show  that  the  conduct  of  the  prisoner  in  tendering  drafts  on  a 
bank  at  which  he  had  no  active  account  was  not  inadvertent  or 
accidental,  but  was  part  of  a  systematic  fraud  extending  over  a 
period  immediately  preceding  and  following  the  date  of  the 
offence  charged ;  and  the  case  in  that  respect  seems  to  me  to  be 
governed  by  Beg  v.  Francis  (30  L.  T.  Rep.  508  ;  L.  Rep.  2  C.  C. 
128)  and  Beg.  v.  Bhodes  (79  L.  T.  Rep.  360  ;  (1899)  1  Q.  B.  77). 
The  real  question  is  whether  the  relevant  evidence  of  the  false 
pretence  on  the  5th  and  6tb  days  of  July  ought  to  have  been 
excluded  on  the  ground  that  it  was  part  of  the  evidence  given  for 
the  prosecution  at  the  former  trial  on  which  the  prisoner  was 
acquitted.  I  think  that  the  evidence  was  rightly  admitted, 
bemuse  it  was  not  shown  that  the  jury  at  the  first  trial  negatived 
the  making  or  the  fraudulent  character  of  the  pretence  charged 
at  that  trial.  The  offence  charged  was  not  alone  the  making  of 
that  false  pretence,  but  was  the  making  of  it  and  the  obtaining 
of  the  then  prosecutor's  money  by  means  of  it.  The  only 
possible  ground  of  objection  to  the  reception  of  the  evidence, 
assuming  it  to  be  relevant^  seemed  to  be  that  there  was  an 
estoppel  of  record  or  qtuisi  of  record.  An  objection  in  the 
nature  of  autrefois  acquU  could  not,  of  course,  be  maintained, 
because  on  either  indictment  the  prisoner  could  not  have  been 
conidcted  of  the  offences  or  any  of  them  which  were  alleged  in  the 
other  indictment.  Nor  could  there  be  an  estoppel  of  record  or 
giuurt  of  record  unless  it  appeared  by  the  record  itself^  or  as 
explained  by  proper  evidence,  that  the  same  point  was  deter- 
mined in  the  first  trial  which  was  in  issue  in  the  second  trial, 
fiot  in  this  case  the  record  of  the  first  trial  would  show  no  more 
than  a  general  verdict  of  not  guilty.    It  would  not  show,  nor 
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Rw*        would  evidence  be  admissible  to  show^  whether  the  jury  aoqnitted 
Ollu        ^^  ^'^^  ground  that  in  their  opinion  the  pretence  was  not  fiJse^  or 

'       on  the  ground  that^  though  false^  it  was  not  fraudulently  made, 

1900.        or  on  the  ground  that  the  money  was  not  thereby  obtained  from 

PraeHc€—    ^^^  prosecutor.     The  use  at  the  subsequent  trial  of  Ramsey's 

Evidence—    evidence   was  not  an  attempt  to   reopen    the   question   of   the 
Palae        prisoner's   innocence    of    the    charge    on   which   he   had    been 

pretences—    acquitted,  or  to  defeat  the  immediate  and  direct  object  of  the 

of  conduct^  former  acquittal  of  that  charge.     I  agree^   therefore,  with  the 

Acquittal  on  majority  of  the  Court. 
previoue  trial      Bbucb,  J. — The  indictment  on  which  the  prisoner  was  con- 

'^ifiiity^p'    ^^^^  contained  three  counts,  each  count  alleging  a  separate 
evidence  given  offence.     The  24th  day  of  June,  the  26th  day  of  June,  and  the 

at  former  gth  day  of  July,  1899,  are  the  dates  laid  for  the  several  offences. 
'^  '  In  form  there  are  three  separate  false  pretences  alleged  in  each 
count,  but  I  think,  having  regard  to  the  judgments  of  Kelly, 
C.B.  and  Pollock,  B.  in  this  Court  in  the  case  of  Beg.  y,  Hazelton 
(31  L.  T.  Rep.  451 ;  L.  Rep.  2  C.  C.  134),  that  the  false  pretence 
upon  which  the  jury  must  be  taken  to  have  founded  their 
verdict  was  a  false  pretence  that  the  cheque  which  was  passed 
in  each  case  was  a  good  and  valid  order  for  the  payment  of  its 
amount ;  in  other  words,  that  the  prisoner  represented  that  the 
existing  state  of  facts  at  the  time  each  cheque  was  passed  was 
such  that  the  cheque  would  be  met,  when  he  knew  at  the  time 
that  the  facts  were  such  that  the  cheque  would  not  be  met,  so 
that  the  real  question  for  the  jury  on  each  count  was  whether 
the  prisoner,  at  the  time  he  passed  the  cheques  in  the  counts 
mentioned,  believed  that  the  facts  were  such  that  the  cheques 
would  be  met.  We  are  not  told  in  the  case  what  was  the  texture 
of  the  evidence  offered  in  support  of  any  of  the  charges  in  the 
indictment,  save  that  we  are  told  that  a  witness,  Harold  F. 
Ramsey,  gave  the  same  evidence  he  had  given  on  the  trial 
of  the  prisoner  on  a  former  indictment.  Now,  the  question  in 
this  case  is  whether  the  evidence  of  the  witness  Harold 
F.  Ramsey  was  admissible,  and  it  becomes  a  little  difficult  to 
decide  that  question  without  knowing  what  was  the  direct 
evidence  offered  in  support  of  the  charges  in  the  indictment 
upon  which  the  prisoner  was  convicted,  and  what  was  the  nature 
of  the  defence  raised  by  the  prisoner.  But  it  appears  to  me  that 
enough  is  stated  to  show  that  the  evidence  of  Harold  F.  Ramsey 
was  not  admissible  on  the  trial  of  the  prisoner  on  the  indictment 
on  which  he  was  convicted,  which  I  will  call  for  shortness  the 
second  indictment.  Although  it  was  not  stated  in  terms,  I 
think  we  are  justified  in  concluding  that  the  three  cheques  in 
the  second  indictment  mentioned  were  all  passed  by  the  prisoner 
on  the  dates  in  that  indictment  mentioned,  and  were  all  dis- 
honoured, and,  further,  I  think  we  may  aserume  that  the  defence 
raised  on  the  second  indictment  was  in  substance  similar  to  the 
defence  which  we  are  told  was  raised  on  the  first  indictment — 
namely,  that  the  prisoner  at  the  time  when  each  cheque  in  the 
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second  indictment  mentioned  was  passed  believed  that  the  state        ^k. 
of  facts  was  such  that  the  cheque  would  be  met.     That  defence       ^' 

nised  a  question  the  answer  to  which  must  have  depended  upon         .' 

the  knowledge  or  belief  of  the  prisoner  as  to  the  state  of  his        1900. 
banking  account  on  the  respectives  dates  of  the  24th  day  of    py"T"_ 
June^  the  26th  day  of  June^  and  the  6th  day  of  July.     There    Evidence— 
may  kave  been  evideuce  given  on  the  trial  of  the  second  indict-       False 
ment  to  show  that  the  prisoner  on  each  of  the  three  dates  in  the   v^^^^^— 
second  indictment  mentioned  must  have  known  that  the  state  of  Qp^^^i^ 
his  banking  account  was  such  that  there   was   no  reasonable  Acqvi,\iiaX  <^ 
probability  of  the  three  cheques,  or  any  of  them,  being  honoured.  'P^^^^  }^^ 
I  assume  that  such  evidence  was  given,  and  that  the  witnesses   "i^itv^ 
Lomath,    Boyle,    and    White,    who    were    called    on   the  trial  evidence  given 
of  the    second    indictment,  gave,  on  the    trial  of  the    second     at  former 
indictment,    the    same   evidence  they  had  given    on  the  trial        ''^  * 
of  the  first  indictment.     That   evidence  alone  may  have  been 
sufficient  to  support  a  conviction;    but  that  does  not  concern 
the  question    we   are    asked    to    consider,   which    is    whether 
the  statements  of    the  witness  Bamsey  with   reference  to  the 
issuing  by  the  prisoner  of  a  cheque  to  him  on  the  5th  day  of 
July  were  relevant  to  the  question  affecting  the  prisoner's  know- 
ledge of  the  state  of  his  banking  account  on  the  24th  day  of 
June,  the  26th  day  of  June,  and  the  6th  day  of  July.      I  do  not 
think  that  the  transactions  of  the  5th  day  of  July  can  reasonably 
be  considered  to  have  any  bearing  upon  the  prisoner's  know- 
ledge or  belief  as  to  the  state  of  his  banking  account  on  the 
24th  and  the  26th  days  of  June.     They  certainly  had  no  direct 
bearing  on  those  questions,  and,  if  they  are  admissible,  they  are 
admissible  on  the  ground  that  they  fall  within  the  rule  which 
allows  in  some  cases  evidence  to  be  given  of  facts  distinct  from, 
bat  similar  to,  the  &ctR  on  which  a  charge  is  based.     It  seems 
to  me  to  be  important  to  bear  in  mind  that  the  rule  to  which  I 
bave    last    referred    does    not    render    it    competent    for   the 
prosecution     to    adduce   evidence    tending    to   show    that  the 
sccDsed  has    been   guilty    of   criminal   acts   other    than  those 
covered  by  the  indictment  on  which  he  stands  charged,  for  the 
purpose  of  leading  to  the  conclusion  that  the  accused  is  a  person 
hkely  from  his  criminal  conduct  or  character  to  have  committed 
the  offence  for  which  he  is  being  tried  :  (Lord  Herschell,  L.C. 
in  Making  v.  Attomey-General  for  New  South  Wales,  69  L.  T. 
Bep.  778;  (1894)  A.  0.  57,  at  p.   65).     Of  this  Beg.  v.  Oddy 
(1  Den.  0.  C.  265)  is  a  good  illustration.     It  was  held  that,  on 
the  trial  of  an  indictment  containing  counts  for  stealing  and 
receiving  property,   knowing  it  to  be  stolen,  evidence  of  the 
possession  by  the  prisoner  of  other  property  stolen  some  time 
before  from  other  persons  was  not  admissible  upon  the  count  for 
receiving  with  guilty  knowledge.     The  statute  84  &  85  Vict, 
c.  112,  s.  19,  though  it  lays  down  a  special  rule  with  regard  to  the 
endence  admissible  in  proceedings  against  a  person  for  having 
received  goods  knowing  them  to  be  stolen,  does  not  affect  the 
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Rko.        general   principle  laid  down  in  Beg.  v.  Oddy  (sup.).    On  the 
Ouji.       contrary^  it  shows  that  a  statute  was  necessary  to  introduce  an 

exception  in  the  general  law  with  reference  to  a  special  clasa   of 

1900.       cases.    The  case  of  Beg.  v.  Holt  (Bell  G.  G.  280)  is  a  decision 
p^  ~  __    illustrating  the  same  principle.      In  Beg.  v.  Holt  the  question 
Evidence—   ^^  whether  A.  obtained  money  from  B.  by  falsely  pretending  that 
FaUe       G.  had  authorised  him  to  collect  the  money.      It  was  held  that 
pretences—   evidence  that  A.  subsequently  obtained  money  from  D.  by  a 
ofamduct^  similar  false  pretence  was  inadmissible  to  show  that  he  had   no 
Acquittal  on  authority  on  the   occasion  in  question.     It  is  difficult  to  dis- 
P*^'*^.*'^^  tinguish  Beg.  v.  Holt  from  the  present  case,  for  in  the  present 
~'hiiity^'    case   the   questions   as   to   the   second  and  third   counts    were 
evidence  givm  whether  the  prisoner  on  the  24th  and  the  26th  days  of  June  had 
at  fomver     obtained  money  by  false  pretences  from  Morris,  and  in  support 
^^*       of  these  charges  evidence  was  offered  and  admitted  to  prove  that 
on  the  5th   day  of  July  the   prisoner  had  by   a  similar  false 
pretence  obtained  an  order  for  the  payment   of  money  from 
Bamsey.     A  line  of  cases  has  established  the  rule  that  when  it 
becomes  material  to  establish  that  an  act  charged  in  an  indict- 
ment, and  proved  to  have  been  done,  was  intentional  and  not 
accidental,  evidence  is  admissible  of  similar  acts  done  by  the 
same    person,    having   no  bearing    upon,   or   connection   with, 
the   acts  charged   in  the   indictment,   save  that  the   acts    are 
similar  and  done  by  the  same  person.     This  rule  is  sometioies 
stated,  I  think  accidentally,  to  be  a  rule  which  admits  indirect 
evidence  of  this  class  to  prove  guilty  knowledge.     The  evidence 
is,  I  believe,  admissible  under  the  rule  I  have  mentioned  only 
on  the  ground  that  it  tends  to  negative  mistake  or  accident. 
It    is    quite    true   that    in   many   cases    to   negative    mistake 
or  accident  is  to  leave  no  other  alternative  but  that  the  act  was 
intentionally  done  with  a  criminal  intent.     But  the  ground  on 
which  this   indirect    evidence    is    admissible   is    that  it  tends 
to  negative  mistake  or  accident.     When  upon  a  charge  against 
A.   of  the  murder  of  B.  by   administering  arsenic,   arsenic    is 
proved  to  have  been  administered  by  A.  to  B.,  and  the  question 
arises  whether  the  administering  of  the  poison  was  by  mistake^ 
evidence  is  admissible  that  other  persons  to  whom  A.  had  access 
died  from  the  same  poison.    So  where  A.  is  charged  with  uttering* 
a  counterfeit    coin    knowing    it  to    be    counterfeit,    and    the 
question  is  raised  whether  he  knew  it  to  be  counterfeit  or  uttered 
it  by  nodstake  for  a  genuine  coin,  the  fact  that  A.  had  at  other 
times  uttered  counterfeit  coin    is  admissible.     So  on  a  charge 
of  arson,  where  the  question  arises  whether  the  fire  was  caused 
by  accident  or  design,  evidence  that  other  fires  had  occurred  in 
other  houses  which  the  prisoner  had  previously  occupied  is  admis* 
sible.     In  the  same  way,  where  a  person  is  charged  with  obtain- 
ing money  by  falsely  pretending  that  false  jewellery  was  genuine 
jewellery,  and  the  defence  is   raised  that  he  mistook  the  false 
jewellery  for  genuine  jewellery,  evidence  is  admissible  to  show 
that  the  accused  had  previously  on  other  occasions  passed  off 
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to  otiier  persons  false  jewellery  for  genuine.     The  ground  upon        Rao. 
which  evidence  of  this  class  is  admissible  is  that  it  leads  to  raise       ^  '^' 

a  presumption  that  the  accused  person  was  not  acting  under  a        ' 

mistake.     To  quote  the  words  of  Lord  Coleridge,  O.J.  in  Beg.  v.        1900. 
Fremcia  (30  L.  T.  Rep.  503 ;  L.  Rep.  2  0.  C.  at  p.  132;  12  Cox    p^^^^_ 
C.  0.  612),  which  are  cited  with  approval  by  Lord  Russell,  C.J.    Evidence- 
in  Reg.  V,  Rhodes  (79  L.  T.  Rep.  360  ;  (1899)  2  Q.  B.  at  p.  82  ;  19        FaUe 
Cox  C.  C.  177), "  it  tends  to  show  that  he  was  pursuing  a  course    Preteneea— 
of  similar  acts,  and  thereby  it  raises  a  presumption  that  he  was  ^fcon^t^ 
not  acting  under  a  mistake.     It  is  not  conclusive,  for  a  ma.n  may  Acquittal  on 
be  many  times  under  a  similar  mistake  or  he  may  be  many  times  previotw  *r%ai 
the  dupe  of  another,  but  it  is  not  likely  that  he  should  be  so   "^-w*^*^/' 
more  often  than  once,  and  every  circumstance  which  shows  that  emd^nce  given 
he  was  not   under   a  mistake   on  any  one   of  those   occasions     atSormer 
strengthens  the  presumption  that  he  was  not  on  the  last."  When        ^'^^^ 
the  r^  question  raised  in  the  present  case  is  accurately  stated,  I 
think  it  becomes  clear  that   the   case  does  not  fall  within  the 
category   of  the  cases  I  have  mentioned.      In  the  present  case 
there  was  no  question  of  accident  or  mistake  ;    the  question  was 
knowledge  of  the  state  of  the  banker^s  account  or  of  circum- 
stances raising  a  belief  in  the  mind  of  the  prisoner  respecting 
the  state  of  his  banker^s  accounts,  just  as  in  Reg,  v.  Holt  (sup.) 
the  question  was  authority  or  no  authority  :  (see  per  Blackburn,  J. 
in  Reg.  v.  Francis,    ante).      There  is   no   doubt    a    superficial 
resemblance  between  the  act  of  pretending  that  a  false  coin  is  a 
genuine  coin  and  the  act  of  pretending  that  a  cheque  is  a  valid 
cheque  when  it  is  not.     But  the  distinction,  and  it  seems  to  me 
it  is  an  important  one,  is  this:    in  the   case  of  the  coin,  the 
character  of  the  coin  is  inherent  in  it ;  it  is  the  same  to-day  and 
every  day — a  false  coin — and  its  character  does  not  depend  upon 
external  circumstances ;    but  in  the  case  of  a  cheque  which  is  a 
genuine  cheque — that  is,  signed  by  the    person    by   whom  it 
purports  to  be  signed — the  validity  of  the  cheque  depends  upon 
the  state  of  the  banker's  account,  or  upon  arrangements  made 
between  the  customer  and  the  banker,  and  which  may  vary  from 
day  to  day,  and  are  in  no  way  inherent  in  the  cheque.  Successive 
acts  of  passing  false  coin  as  genuine,  of  putting  off  false  jewellery 
as  genuine,  are  successive    acts    of   the    same   character.     So 
successive  acts  of  administering  the  same  kind  of  poison  are 
successive  acts  of  the  same  character,  and  if  a  mistake  is  made  in 
administering  the  poison  in  the  place  of  food  or  medicine,  the 
Dustake  is  as  to  the  inherent  character  of  the  thing  administered, 
which  does  not  vary  and  is  the  same  at  the  time  of  the  commis- 
sion of  each  successive  act.      Bjt  the  act  of  pretending  that  a 
genuine  cheque  is  a  valid  one  is  in  substance  a  pretence  that 
circumstances   exist  at  the  time  of  the  passing  of  the  cheque 
which  justify  a  belief  that  the  cheque  will  be  met.    Such  circum- 
stances may  exist  on  one  day  and  not  on  another,  and  the  fact 
that  such  circumstances  exist  or  do  not  exist  on  one  day  have  no 
necessary  connection  with  the  question  whether  such  ciroum- 
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Reg.        stances  exist  or  do  not  exist  on  another  day.  In  other  words^  the 
Ollo,       Baccessive  acts  of  passing  at  different  dates    genuine  cheques^ 

falsely  pretending  that  they  are  valid^  are  not  necessarily  sacces- 

1900.       sive  [acts  of  the  same  character^    because  the  quality  of  each 
p  "TT  __    successive  act  depends  upon  the  knowledge  of  the  person  passing 
Evidence—    ^^^  cheque  of  circumstances  existing  at  the  time  external  to  the 
FaUe       instrument  itself^  and   varying  in  character  from   day  to  day. 
preUMee—    Therefore  I  think  that  indirect  evidence^  based  upon  tranaac- 
of  aj^u^^  tions  other  than  those  charged  in  the  indictment^  was  not  admis- 
AcqwUtal  on  sible  within  the  rule  which  permits  such  evidence  to  be  given  to 
previous  trial  negative  mistake  or  accident.      The  case  of  Reg.  v.  Rhodes  {ubi 
"btwS"/*     ^^P')  '^s.s  been  spoken  of  as  though  it  were  an  illustration  of  the 
evidmce  given  rule   to  which  I  have  referred.      When  the    case  is  carefully 
at  former     examined,  I  think  it  is  plain  that  the  evidence  in  that  case  was 
^^^ '        admitted  because  it  had  a  direct  bearing  upon  the  matter  in  issue. 
The  false  pretence  urged  in  that  case    was  that  the  defendant 
pretended  that  he  was  carrying  on  a  bondfde  business,  when  in 
truth  it  was  a  bogus  business.     The  fact  that  the  business  was  a 
bogus  business  could  only  be  proved  by  showing  the  manner  in 
•     which  the  business  had  been  carried  on,  and  therefore  all  trans- 
actions  tending   to  show  the  general  character  of  the  business 
carried  on  had  a  direct  bearing  upon  one  of  the  main  questions  in 
the  case.     The  principle  of  that  case  seems  to  me  to  have  no 
analogy  to  the   present.      The  case  of  Blake   v.    Albion   Life 
Assurance  Society  (40  L.  T.  Rep.  211 ;  4  C.  P.  Div.  94)  is  a  case 
in  which  it  was  held  that,   in  order  to  establish   that   a  par- 
ticular transaction  was  fraudulent  to  the  knowledge  of  the  person 
charged,  evidence  was  admissible  to  prove  that  the  act  in  question 
was  one  of  a  series  of  fraudulent  acts  having  common  features. 
In  that  case  a  person  acting  under  the  real  or  assumed  name  of 
Howard  had  induced  the  plaintiff  to  pay  to  the  defendant  com- 
pany a  sum   of  money  by  way  of  premium  to  effect  a  policy  of 
assurance  on  his  life  upon  the  representation  that  if  he  effected 
the  policy  he  would  obtain  from  the  defendant  company  a  loan 
of  money.     The  plaintiff  never  did  obtain  any  such  loan,  and  he 
brought  his  action  against  the  defendant  company  to  recover  back 
the  amount  of  the  premium  paid  by  him,  on  the  ground  that  it 
had  been  obtained  from  him  by  fraud,  and  that  there  never  was  any 
intention  on  the  part  of  the  defendant  company  to  make  the 
promised  loan.     In  order  to  prove  that  Howard  was  the  agent 
of  the  defendant  company,  and  that  the  company  had  obtained 
the  money  paid  to  them  by  the  plaintiff*  through  the  fraud  of 
Howard  committed  for  them  and  with  their  knowledge,  evidence 
was  admitted  to  prove  a  series  of  similar  transactions  extending 
over  years.     But  the  present  case  does  not  fall  within  the  rule  of 
the  case  I  have  last  referred  to.      The  single   incident  of  the 
5th  day  of  July  cannot  be  regarded  as  evidence  of  a  system 
of  fraud.     If,  then,  the  evidence  of  the  transaction  of  the  5th 
day  of  July  is  not  admissible  to  negative  mistake  or  accident^ 
and  is  not  admissible  as  evidence  of  a  system  of  frand^  it  is 
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inadmissible  on  the  gronnd  that  it  tended  directly  to  prove  the        ^k. 
knowledge  of  the  prisoner  of  the  state  of  his  banking  account       q^^b, 

at  the  dates  wben  the  cheques  mentioned  in  the  second  indict-         

ment  were  issued.     But  I  think  it  is   obvious  the  passing  of        idoo. 
a  cheque  by  the  prisoner  on  the  5th  day  of  July,  which  was        ~T^_ 
dishonoured,  had  no  bearing  upon  the  question  of  the  knowledge    Evidence— 
of  the  prisoner  of  the  state  of  his  banking  account  on  the  24th  or        False 
25th  days  of  June,  and  such  evidence  was,  I  think,  inadmissible  on    p^^fnces— 
the  charges  contained  in  the  second  and  third  counts.    Further,  I  J/ conduct— 
think,  such  evidence  was  not  admissible  on  the  charge  of  the  Acquittal  on 
6th  day  of  July  contained  in  the  first  count,  because  there  is  p^^^vioua  trial 
no  evidence  to  show  that  tbe  dishonour  of  the  cheque  of   the    ~^iii!^^p 
5th  day  of  July  was  brought  to  the  knowledge  of  the  prisoner  evidence  given 
before  or  at  the  time  he  issued  the  cheque  of  the  6th  day  of     <»*  former 
Jnly.     But  even  if  this  evidence  were  admissible  on  the  charge        ^^^• 
of  the  5th  day  of  July,  I  think  it  was  clearly  not  admissible  on 
the  charge  of  the  24th  and  25th  days  of  June.     The  evidence  of 
Harold  F.  Bamsey  was  admitted  without  any  restriction,  and  the 
jnry  were  not  directed  that  they  were  to  consider  it  as  bearing 
upon  the  first  count  only.     The  jury,  as  I  understand,  returned 
a  general  verdict,  and,  if  any  evidence  was  improperly  admitted, 
I  think  the  conviction  should  be  quashed.     No  doubt  in  cases 
where  a  general  verdict  has  been  given  and  in  the  opinion  of 
this  Court  the  evidence  adduced  has  been  insufficient  to  support 
the  charge  on  one  count,  and  sufficient  to  support  the  charge  on 
another,  it  may  be  right  to  quash  the  conviction  on  one  count 
only  and  to  uphold  the  conviction  on  the  other.     But  where 
evidence  which  was   admissible   on   one  count   only  has   been 
admitted  generally,  I  do  not  think  that  such  a  course  can  be 
safely  pursued,  because  it  is  impossible  to  know  what  effect  the 
admission  of  such  evidence  may  have  had  upon  the  minds  of  the 
jary.     I  therefore  think  that  the  evidence  of  the  transaction  of 
the  5th  day  of  July  was  not  admissible  on  any  of  the  counts  of 
the  second   indictment,   and    that    the    conviction    should    be 
quashed ;   and  even  if  the  evidence  of  the  transaction  of  the 
5th  day  of  July  should  be  held  to  be  admissible  as  bearing  on 
the  first  count,  yet,  as  it  was  admitted  generally,  and  the  jury 
were  not  directed  to  consider  that  evidence  in  connection  with 
that  count  alone^  I  should  still  be  of  opinion  that  the  conviction 
should  be  quashed.     On  the  question  whether,  if  the  evidence  of 
Ramsey  were  admissible  on   other  grounds,   it  ceased  to  be 
admissible  on  the  ground  that  the  defendant  had  been  acquitted 
of  the  charge  contained  in  the  first  indictment,  I  entertained 
during  the  argument  considerable  doubt,  but  on  consideration  I 
am  of  opinion  that  that  objection  cannot  be  maintained.     I  have 
had  the  advantage  of  reading  the  judgments  of  Wright   and 
Channell,  JJ.,  and  on  the  last-mentioned  points  I  agree  with  the 
opinions  expressed  by  them. 

RiDLSY,  J. — I  have  read  the  judgment  which  has  been 
delivered  by  Bruce,  J.  I  agree  with  it,  and  I  do  not  think 
that  I  can  nsefolly  add  anything  further. 
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Rko.  Darling,  J. — It  appears  to  me  that  the  evidence  of  Ramsey 

^^'  would  certainly  have  been  admissible  in  the  first  instance  on  the 

'       trial  of  the  indictment  on  which  the  defendant  was  convicted 

luoo.        although  in  itself  incapable  of  sustaining  another  charge  against 
•""        him  of  a   criminal  offence  —  that  is,  had  there  not  been   the 
Evidence^    former  trial  in  the  course  of  which  this  evidence  had  already  been 
FaUe       given.     I  think  it  was  material,  for  it  went  some  way  to  show 
pretences—    ^\^q^^  ^}^q  defendant  knew  he  had  no  assets  at  the  bank  on  which 
of^/tmduei—  ^®  gftvo  a  chequc,  as  this  had  already  been  brought  to  his  notice 
Aciuittni  on  with  regard  to  another  cheque  given  by  him  but  a  very  short 
previous  truii  time  before.     This  evidence  had,  however,  been  given  in  the 
"btt^ro/*'    ^^^  trial,  and  it  is  said  that  therefore  it  was  not  again  admissible, 
evidence  given  on  the  ground  stated  in  the  case  reserved.     This  is  in  effect  to 
at  former     state  that  this  case  comes  within  the  rule  Nemo  debet  bis  puniri 
trtai,       p^Q  y^^Q  delictOy  a  rule  which  applies   equally  in  civil  actions 
under  the  form  Nemo  bis  vexari  debet  pro  eadem  causa.     This  rule 
is  the  foundation  of  the  pleas  in  bar  known  as  autrefois  a^^qnit 
and  autrefois  convict.     Now,  to  this  indictment,  on  which  the 
defendant  was  convicted,  it  would  not  have  availed  him  to  plead 
either  of  those  pleas,  and  to  have  supported  them  by  evidence 
of  the  trial  in  Bamsey's  case.     Had  only  the  evidence  given  on 
the  trial  of  Ramsey's  case  been  given  on  the  trial  of  this  indict- 
ment there  would  have  been  no  evidence  to  go  to  the  jury,  for 
there  would   have  been  none  of   the  giving  of  the  cheque   or 
making  the  false  pretence  charged  as  a  crime  by  this  indictment. 
It  seems  to  me,  therefore,  that  by  the  admission  of  this  evidence 
the  defendant  was  not  bis  vexatus,  for  I  feel  sure  that  those 
words  are  not  to  be  understood  as  meaning  that  a  man  is  not  to 
be  more  than  once  annoyed  by  the  same  evidence.     I  think  they 
mean  that  he  is  not  to  be  by  legal  process  twice  exposed  to  the 
risk  of  being  found  guilty  of  the  same  crime,  or  the  same  tort, 
or  liable  twice  to  pay  the  same  debt,  be  it  to  the  State  or  to  his 
fellow   citizen.     To  hold  otherwise   seems  to   me  to  rule   that 
evidence  which  has  been  given  once  shall  never  again  be  pro- 
duced  against  the  same  defendant ;  yet  it  is  plain  that  up  to  a 
certain  point  the  evidence  must  often  be  the  same  although  the 
defendant  is  accused  of  wrongs  done  to  two  distinct  persons^ 
and  that  in  different  suits  or  forensic  proceedings.     It  seems  to 
me  impossible   to  say    that  the  evidence  of  which  a  summary 
has  been  given  by  my  Lord  was  irrelevant  to  the  issue,  but  I 
think  it   might   well   have   produced  a    prejudice  against  the 
defendant  out  of  all  proportion  to  its  real  weight  and  importance. 
The  recorder  might  therefore,  I  think,  well  have  suggested  to 
the  counsel  for  the  prosecution  that  he  should  not  press  the 
evidence  on  the  Court.     But  as  a  matter  of  law  I  am  of  opinion 
that  the  evidence  of  Ramsey  was  admissible. 

Ceannell,  J. — It  is  an  elementary  principle  of  criminal  law 
that  a  prisoner  can  only  be  convicted  on  a  criminal  charge  by 
evidence  bearing  directly  on  that  charge,  and  that  it  is  inad- 
missible to  endeavour  to  support  the  charge  by  showing  that  the 
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prisoner  Iiaa  committed  other  similar  offences^  and  is  therefore        Rto. 
likely  to  have  committed  the  one  with  which  he  is  charged.     I       ^  ^*^ 

know  of  no  exceptions  to  this  rale;  bnt  nevertheless  there  are        ' 

cases  where  evidence    of   transactions    other    than  those  the       1900. 
sabject  of  the  indictment  can  be  given,  because  those  transac-        ~r  __ 
tions  have  a  direct  bearing  upon  one  of  the  questions  at  issue    E'Me^ce^ 
on  the  trial  of  the  particular  indictment.     Where  the  proof  of  an       False 
offence  involves  the  proof  of  such  matters  as  intent  to  defraud,    pretences— 
or  guilty  knowledge,  or  the  like,  the  evidence  of  other  transac-  ^condwS— 
tions  is  often  the  only  evidence  by  which  that  essential  part  of  AcquiUai  on 
the  offence  can  be  proved.      In  such  cases  evidence  of  otheri>*'«^«"  *»•*«* 
transactions  is  admitted,  not  for  the  purpose  of  showing  that  the   "^{j^JJ|"/ " 
prisoner  committed  the  other  offences,  but  for  the  purpose  of  evidence  given 
showing  that  the  transaction  the  subject  of  the  indictment  was     at  farmer 
done  with  the  intent  to  defraud  or  with  guilty  knowledge,  as  the        '""'* 
case  may  be.     It  seems  to  me  to  be  a  mistake  to  say  that  if  the 
other  transactions  have  been  the  subject  of  an  indictment  the 
prisoner  is  being  twice  vexed  for  the  same  matter  by  the  proof 
of  them,    on   a   subsequent  indictment,   being  allowed.      The 
objection  in  the  present  case  is  to  the  evidence  of  Ramsey.     The 
mere  &ct  that  he  had  given  evidence  in  the  case  in  which  the 
prisoner  liad  been  acquitted  did  not,  of  course,  make  his  evidence 
inadmissible.      No  one    suggested    that    the   evidence   of   the 
banker's   clerk,  the  solicitor,   and  the   trustee   in   bankruptcy, 
given  also  in  the  former  case,  was  inadmissible  in  the  second 
case.    If  the  evidence  of  Ramsey  was  wanted  to  show  that  the 
prisoner  had  committed  a  fraud  on  Ramsey,  that  not  being  the 
fraud  for  which  he  was  indicted,  it  would  be  inadmissible.     But 
it  was  not  wanted  for  that  purpose,  but  to  show,  if  possible,  that 
frauds  were  committed  on  Rawlings  and  Morris.     In  my  opinion 
its   admissibility  depends   upon   its    relevancy,   and   upon   the 
qaestion   of  relevancy  I  fully  concur  in  the  judgment  of  the 
Court. 

Solicitor  for  the  Crown,  Solicitor  to  the  Treaav/ry. 

Solicitor  for  the  prisoner,  Tuttle^  Bath. 
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Saturday,  July  28,  1900. 

(Before    Mathew,    Lawiiance,    Wright,    Kennedy,    and 

Dablinq,  JJ.) 

Reg.  v.  Button,  (a) 

False  pretences — Attempting  to  obtain  money  by — Remoteness  of 
pretence — Entering  for  race  under  false  name. 

A  person  entered  himself  for  certain  foot  razees  under  a  false  name. 
He  was  a  well-known  runner,  and  the  name  under  which  he 
entered  was  that  of  a  man  who  had  never  won  a  ra.ce.  The 
result  of  his  entering  under  this  false  name  was  that  he  received 
a  favourable  handicap.  He  won  the  races,  but  did  not  receive 
the  prizes. 

Held,  that  he  was  rightly  convicted  of  attempting  to  obtain  goods 
by  false  pretences,  and  that  Reg.  v.  Lamer  (14  Oox  0,  0.  497) 
did  not  apply, 

THE  facts  of  tills  case  stated  by  the  Recorder  of  Lincola  were 
shortly  as  follow : — 

At  certain  athletic  sports  held  at  Lincoln  the  name  of  one 
Sims  was  entered  for  two  foot  races.  Sims  had  never  won  a 
race,  and  the  forms  on  which  his  name  was  entered  gave  a  trne 
account  of  his  athletic  performances.  It  was  proved  that  Sims 
did  not  himself  enter  his  name,  and  that  he  knew  nothing  of  the 
entry.  '^  Sims  "  was  given  by  the  handicapper  a  more  favourable 
handicap  than  would  have  been  given  to  the  prisouer,  who  was 
an  excellent  and  well-known  runner.  Sims,  who  was  not  present 
at  the  sports,  was  personated  by  the  prisoner,  who  won  both 
races.  The  suspicion  of  the  handicapper  being  aroused,  he  asked 
the  prisoner  whether  he  was  Sims  and  whether  he  had  never  won 
a  race,  to  which  the  prisoner  replied  that  he  was  Sims,  and  that 
he  had  never  won  a  race.  The  prisoner  did  not  ask  for  the 
prizes.  The  prisoner  was  indicted  for  attempting  to  obtain 
goods  by  false  pretences,  and  was  found  guilty  by  the  jury. 

Percival  Hughes  for  the  prisoner. — The  prisoner  never  appUed 
for  the  prizes,  and  Reg.  v.  Lamer  (14  Cox  C.  C.  497)  shows  that 
the  mere  entry  under  a  false  name  is  too  remote  to  support  a 
charge  of  attempting  to  obtain  goods  by  false  pretences.  In  that 
case  also  the  defendant  actually  received  a  prize.  The  mere 
intention  to  commit  a  crime  is  not  criminal,  and,  as  the  prisoner 
did  not  apply  for  the  prizes,  the  last  act  necessary  to  complete 

(a)  Reported  by  A.  A.  Bethuni,  Esq.,  Barritter-at-Law 
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the  offence  is  wanting.     The  conviction  is  bad  on  the  authority       Rbq. 
of  Beg.  V.  Eagleton  (24  L.  J.  158,  M.C.).  B^^ 

Montagite  Bhearman  and  T,  HoUis  Walker,  for  the  Crown,        ' 

were  not  called  npon  to  argne.  1900. 

Mathew,  J. — I  am  of  opinion  that  this  conviction  must  be        ^T^ 
upheld.     It  is  contended  that  the  case  reported  in  Cox's  Criminal    pretences-^ 
Law  Cases  is  a  decision  to  the  contrary.      But  in  that  case  the  Attempting  io 
Common  Serjeant  had  to  direct  the  jury,  and  he  directed  them  as  to  ^^^*I!J!J^^ 
what  in  his  opinion  was  the  meaning  of  what  Stephen,  J»  thought.  ^1^$— Enter- 
With  that  conclusion  of  the  Common  Serjeant  Lindley,  J.  differed,   ingfor  race 
ftod  I  am  of  opinion  that  Lindley,  J.  was  right.     The  question  is    ^''^J^^ 
purely  a  question  of  fact.     With  what  intent  did  the  man  enter       "^    ' 
his  name  f    What  was  his  object  f     Was  it  to  obtain  a  prize,  and 
was  that  object  too  remote  from  the  false  pretence  f     No  reason- 
able man  could  have  any  doubt  on  the  subject.     The  prisoner 
represented  himself  as  a  man  who  had  not  won  a  race,  and  he 
was  handicapped  in  accordance  with  that  representation,  whereas 
be  had  in  fact  won  races.     It  was  said  that  "  he  did  it  for  a  lark.'' 
The  jury  had  an  opportunity  of  expressing  their  opinion  on  the 
point.     It  was  also  said  that  winning  the  race  was  due  to  his 
athletic  prowess ;  it  was,  however,  also  due  to  the  false  pretence, 
and  if  the  prisoner  had  not  been  found  out  he  would  have  got  the 
money.     The  jury  found  that  the  pretence  was  made  by  the 
prisoner,  that  it  was  false,  and  that  it  was  not  too  remote.     We 
are  of  opinion  that  the  conviction  must  be  upheld. 

Lawbance,  J. — I  concur. 

Weight,  J. — If  the  prisoner  had  merely  entered  for  the  race 
without  running,  the  prisoner  might  have  had  a  defence  to  the 
charge.  But  he  not  only  entered,  but  ran  in  the  race.  I  agree 
that  we  cannot  take  Reg.  v.  Lamer  as  an  authority. 

Eekvbdy  and  Darling,  JJ.  concurred. 

Oonviction  affirmed. 

Solicitor  for  the  Crown,  A.  L.  Rayner. 

Solicitor  for  the  prisoner.  Clinch,  Gravesend. 
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Saturday,  July  28,  1900. 

(Before    Mathbw,    Lawrancb,  Weight,    Kennedy,    and 

Dabling,  J  J.) 

Reg.  v.  Stbbstsb.  (a) 

Larceny  —  Beceiinng  stolen  goods  —  Receiving  goods  stolen  by 
a  wife  from  her  husband — Larceny  Act  (24  Sf  25  Vict.  c.  96), 
s.  91— Married  Women's  Property  Act,  1882  (45  ^  46  Vict, 
c.  75),  ss.  12,  16. 

A  married  woman  who  takes  the  goods  of  her  husband  against  his 
will  may  be  indicted  for  larceny  because  of  the  provisions  of  the 
Married  Women^s  Property  Act,  1882,  ss.  12,  16.  Bui  such 
taking  is  not  larceny  at  common  law,  nor  by  virtue  of  the 
Larceny  Act  (24  dt  25  Vict.  c.  96). 

A  receiver,  therefore,  of  goods  stolen  by  a  wife  from  her  husband  is 
not  guilty  of  felony,  for  receiving  stolen  goods  is  made  penal  by 
24  ^  25  Vict.  c.  96,  s.  91,  only  where  the  stealing  amoumts  to  a 
felony  at  common  law  or  by  virtus  of  that  Act. 

Reg.  V.  Smith  (22  L.  T.  Rep.  554;  11  Cox  C.  0.  511 ;  L.  Rep. 
1  C.  C.  R.  266)  followed. 

THIS  case,  stated  by  the  Chairman  of  the  West  Sussex 
Quarter  Sessions  for  the  consideration  of  the  Court,  was  as 
follows : — 

Ellen  Tickner  and  William  Streeter  were  tried  before  me  at 
the  Midsummer  Quarter  Sessions  for  West  Sussex,  held  at 
Horsham  on  Thursday,  the  28th  day  of  June,  1900,  for  larceny  in 
a  dwelling-house  of  some  household  goods,  a  sewing  machine, 
and  27Z.  in  money.  A  count  for  receiving  in  the  usual  form  was 
added  to  the  indictment,  a  copy  of  whicn  is  sent  herewith  for 
reference. 

It  appeared  from  the  evidence  that  the  defendant  Ellen 
Tickner  was  hving  with  her  husband  James  Tickner,  to  whom 
she  had  been  married  twenty-six  or  twenty-seven  years,  at 
Stammerham,  near  Horsham.  The  defendant  William  Streeter 
WM  lodging  with  them. 

On  the  21st  day  of  April,  1900,  James  Tickner  turned  Streeter 
out  of  the  house.  On  the  11th  day  of  May,  Ellen  Tickner  packed 
and  sent  by  the  carrier  to  Horsham  two  boxes,  labelled ''  Streeter, 
passenger  to  Brighton/'  which  the  carrier  handed  to  Streeter  at 
Horsham   station.    Ellen  Tickner  shortly  afterwards  left   her 

(a)  Reported  by  A.  A.  Bktbumb,  Esq.,  Barritter-at-Ltw. 
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husband's  honse  while  he  was  at  work,  and  joined  Streeter  at        Rw. 
Sonthwater  station  on  the  line  to  Briirhton.    They  were  subse-     ,^- 

qaently  living  together  as  man  and  wife  at  Famham.     James        

Tickner  after  his  wife's   disappearance  missed  the  money  and        1900. 
(roods  referred  to  in  the  indictment,  and  crave  information  to  the     , 
police  which  led  to  the  arrest  of  the  prisoners.  Receiving 

At  the  time  of  the  arrest  the  missing  goods  were  fonnd  in  the  »toUn  good$-~ 
boxes  which  Ellen  Ticknerhad  sent  to  Streeter,  and  27Z.  in  money  J^  ^V^^^ 
was  foond  in  Streeter's  box,  the  key  of  which  was  fonnd  in  Bllen''^24  4^25'*^ 
Tickner's  parse.  Viet,  e.  96, 

There  was  no  evidence  of  any  of  the  goods  being  missed  before  '•  ^^ ;  45  4*46 
Ellen  Tickner's  departure.  ^12?  16^ 

At  the  close  of  the  case  for  the  prosecntion  counsel  for  Streeter 
submitted  that  as  regards  him  there  was  no  case  inasmuch  as  on 
the  first  count  there  was  no  evidence  against  him,  and  upon  the 
second  count  that,  even  if  it  were  proved  that  Ellen  Tickner  had 
committed  a  felony  against  her  husband  under  the  provisions  of 
sects.  12  and  16  of  the  Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  0.  75),  by  taking  away  his  goods,  yet  that  Streeter 
could  not  be  indicted  for  receiving  such  goods  knowing  them  to 
be  stolen  as  that  statute  had  not  made  such  receiving  a  felony, 
and  that  under  sect.  91  of  the  Larceny  Act,  1861,  only  persons 
who  received  goods  the  stealing  of  which  amounted  to  a  felony 
either  at  common  law  or  under  the  provisions  of  that  Act  could 
be  indicted  as  receivers,  and  that,  as  the  stealing  by  a  wife  of 
goods  belonging  to  her  husband  was  not  a  larceny  at  common 
law  or  under  the  Larceny  Act,  no  receiver  of  such  goods  could 
be  indicted  for  a  felony,  and  my  attention  was  called  to  the  case 
ofReg.  V.  Smith  (22  L.  T.  Rep.  554 ;  11  Cox  C.  C.  511 ;  L.  Sep. 
1  C.  C.  B.  266). 

I  determined  to  leave  the  case  to  the  jury,  but  expressed  my 
willingness  to  reserve  the  point  if  necessary. 

After  hearing  evidence  on  behalf  of  the  prisoners,  the  jury 
fonnd  the  prisoner  Ellen  Tickner  guilty  upon  the  first  count,  and 
the  prisoner  William  Streeter  not  guilty  on  the  first  count,  and 
guilty  on  the  second  count. 

Ellen  Tickner  was  sentenced  to  six  months'  imprisonment  in 
the  second  division,  and  Streeter,  upon  application  being  made 
by  his  counsel  for  a  case  to  be  stated,  was  liberated  on  beol. 

The  question  for  the  decision  of  this  honourable  Court  is  whether 
upon  the  &cts  set  out  above  Streeter  could  be  indicted  for  receiv- 
ing goods  stolen  by  Helen  Tickner  from  her  husband. 

EoBT.  Hy.  Hubst, 
Chairman  of  West  Sussex  Quarter  Sessions. 

Baven  for  the  prisoner. — The  conviciion  is  bad.  A  conviction 
for  receiving  stolen  goods  cannot  be  sustained  unless  the  stealing 
was  a  felony  at  common  law  or  by  virtue  of  the  provisions  of  the 
Larceny  Act  (24  &  25  Vict.  c.  96).  A  wife  could  not  until  the 
passing  of  the  Married  Women*s  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  SB.  12,  16,  commit  larceny  of  her  husband's  goods : 
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Rio.        {Beg.  v.  Kenny,  86  L.  T.  Rep.  86 ;  16  Cox  0.  0.  897  ;  2  Q.  B. 

J-  Div.  807).  As  the  stealing  in  this  case  was  stealing  only  becanae 

*"**•     of  the  provisions  of  the  Married  Women's  Property  Act,  1882, 

1900.       there  can  be  no  felonious  receiving.     The  case  of  Beg  v.  8mUh 

(etip.)  is  analogous. 

^ceivitT"  Graham  Campbell  for  the  Crown. — Beg,  v.  Smith  is  bad  law. 
stolen  goods—  It  is  described  in  Stephen's  Digest  of  the  Criminal  Law  (5th  edit.. 
Wife  receiving  p.  b20)  by  Stephen,  J.  as  "an  instructive  but  unfortunate  deci- 
jrom  husband  q[qt^»  The  Oourfc  will  overrule  a  case  which  is  no  longer  law. 
Viet,  e,  96,  -^  instance  is  Beg,  v.  Brown  (61  L.  T.  Rep.  594;  16  Oox  C.  C. 
s.%1;  45<f>46  715;  24  Q.  B.  Div.  357),  in  which  case  the  Court  overruled  Beg. 

'  Mathbw,  J. — This  case  is  concluded  by  Beg.  v.  Smith.    There 

were  formerly  two  cases  in  which  an  indictment  for  larceny 
would  not  lie ;  one  was  the  case  in  which  a  wife  stole  from  her 
husband,  and  the  other  the  case  in  which  a  partner  stole  partner- 
ship property.  These  defects  in  the  law  were  corrected  by  two 
enactments.  The  partner  who  stole  was  made  responsible  by 
31  &  32  Vict.  c.  116,  s.  1,  and  the  wife  was  made  responsible  by 
the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
s.  16.  We  must  turn  to  the  Act  under  which  receiving  stolen 
goods  was  made  criminal.  The  Larceny  Act  (24  &  25  Vict, 
c.  96),  8.  91,  enacts  that  whoever  shall  receive  any  chattel,  &c., 
the  stealing  of  which  '^  shall  amount  to  a  felony  either  at  common 
law  or  by  virtue  of  this  Act,*'  shall  be  guilty  of  felony.  Now, 
this  stealing  was  not  felony  at  common  law  nor  by  virtue  of  the 
Larceny  Act.  The  case  of  Beg.  v.  Smith  was  the  case  of  a 
partner  stealing  partnership  property.  It  was  held  that  an  indict- 
ment would  not  lie  against  a  receiver,  and  in  this  case  the  decision 
must  be  the  same. 

Lawbancb,  Wmght,  Kennedy,  and  Darling,  JJ.  concurred. 

Conviction  quashed. 

Solicitors  for  the  Crown,  Preston,  Stow,  and  Preston,  for  Baw^ 
Uson  and  Butler,  Horsham. 

Solicitors  for  the  defendant,  Briggs-Boche,  Sawyer,  and  Co., 
for  Buckwell  and  Berkeley,  Brighton. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  July  31,  1900. 

(Before  Kennedy  and  Dabling,  JJ.) 

St.  Savioub's  Union  (apps.)  v.  Buebeidgb  (reap.),  (a) 

Vagrant — Person  suffering  from  deliriam  tremens — ''  Wilfully 
refusing  or  neglecting  ^^  to  mavntai/a  hdmself — Vagrancy  Act, 
1824  (5  Geo.  4,  c.  83),  s.  3. 

A  person,  generally  well  able  toswpport  himself,  rendered  incapable 
of  so  maintaining  himself  owvng  to  an  attach  of  deliriam 
tremens,  wa^  removed  from  his  residence  to  the  workhouse 
infirmary  of  the  8t.  8.  Union,  During  the  period  for  which  he 
was  detained  he  was  chargeable  to  the  union. 

Held,  thai  he  could  not  be  convicted  under  sect.  3  of  the  Vagrancy 
Act,  1824,  as  an  idle  and  disorderly  p^son  for  **  wilfully 
refusing  or  neglecting ''  to  maintain  hdmself. 

CASE  stated  by  a  metropolitan  police  magistrate  as  a  retnm 
to  a  writ  of  m>andamv^. 

On  the  25tli  day  of  November,  1899,  it  came  to  the  knowledge 
of  the  receiving  officer  of  the  Sb.  Saviour's  Union  that  one  F.  D. 
Barbridge  was  sofiering  from  deUri/um  tremens,  and  that  he  was 
then  at  his  own  residence  in  a  state  dangerous  to  himself  and  to 
those  about  him.  This  knowledge  was  conveyed  to  the 
relieving  officer  by  the  certificate  of  Burbridge's  medical 
attendant. 

Upon  the  receipt  of  the  certificate  and  on  the  same  day  the 
relieving  officer  attended  at  Bnrbridge's  residence  and  removed 
him  to  the  workhouse  infirmary  of  the  St.  Saviour's  Union, 
nving  an  order  for  his  admission  thereto,  in  which  he  was 
described  as  an  alleged  lunatic. 

After  his  admission  to  the  infirmary  Burbridge  was  seen  by 
the  medical  officer  of  the  workhouse,  and  was  fonnd  to  be  suffer- 
ing from  delirium  tremens,  and  thereupon  an  order  was  obtained 
from  a  justice  of  the  peace  for  the  county  of  London,  acting  upon 
the  Lunacy  statutes,  detaining  Burbridge  as  a  prisoner  in  the 
workhouse. 

He  was  so  detained  in  the  workhonse  until  the  29th  day  of 
November,  upon  which  day,  the  attack  of  delirimn  tremens 
having  passed  off,  he  was  discharged  upon  his  own  application, 
and  upon  an  order  for  his  discharge  being  granted  by  the 
jastice,  he  became  chargeable  to  the  union  for  the  period  of  five 
days. 

(a)  R«porVed  by  W.  Di  B.  Hsbbikt,  Kaq.,  Barrister-at-Law. 
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St.  S4yio(iB*8      A  summons  was  taken  oat  by  the  guardians,  which  was  heard 

Union       ^^   ^j^^   2l8t   day   of   January   last   under   the    Vagrancy    Act 

BoRBmuGB.    (3  Greo.  4,  c.  83)^  s.  3,  served  upon  and  addressed  to  Bnrbridge, 

charging  him   that^   being  able   wholly   by  work  to   maintain 

*^^'        himself^  he  wilfully  neglected  and  refused  to  do  so,  by  which 
Vagrancy'-   neglect  he  became  chargeable  to  the  union. 

WUful  re^al      At  the  hearing  the  above  and  following  facts  were  proved  or 

or  neglect  to  admitted :  At  the  time  of  his  admission  to  the  infirmary  and  for 

Delirium     ^^^  ^^^t  three  days  of  his  detention  therein  Burbridge  was  quite 

tremeiiB      unable  to  maintain  himself,  and  at  no  time  during  his  detention 

patient  in    ^oqIJ  he  have  been  allowed  to  leave  the  workhouse,  except  upon 

workhouse  ji»i_»j»i.  i_»  •  "Li-L-j.-  -o- 

infirmary—  *^  Order  for  his  discharge  being  given  by  the  justice.  He  was 
5  Geo.  4,  a  person  generally  well  able  to  maintain  himself,  and  was,  as  a 
c.  83, ».  8.  fact,  well-to-do,  and  in  such  a  position  that  the  guardians  might 
reasonably  apply  to  him  for  the  cost  of  his  maintenance  or  sue 
him  in  respect  thereof.  No  application  had  been  made  by  the 
guardians  to  him  to  pay  the  cost  of  his  maintenance,  and  he  had 
not  refused  to  do  so,  and  he  protested  before  the  magistrate  that 
he  would  willingly  have  paid  upon  application. 

Upon  these  facts  the  learned  magistrate  reiiised  to  convict 
Burbridge  as  an  idle  and  disorderly  person  under  the  Act,  and 
dismissed  the  summons. 

J.  D.  A,  Johnston  for  the  union. — The  magistrate  was  bound 
to  hold  that  the  respondent  was  within  sect.  3  of  the  Vagrancy 
Act  1824.  The  two  facts  to  be  made  out  in  order  to  constitute 
the  offence  are,  first,  that  the  respondent  was  chargeable  to  the 
parish;  and,  secondly,  that  he  became  so  chargeable  by  reason  of 
his  wilfully  refusing  or  neglecting  to  maintain  himseU.  In  deter- 
mining that  question  the  magistrate  must  not  look  at  the  period 
while  the  respondent  was  chargeable,  but  at  the  time  when  by 
drinking  he  caused  himself  to  become  incapacitated.  The  case 
also  finds  as  a  fact  that  the  respondent  was  generally  well  able  to 
maintain  himself.  In  the  section  the  ^'refusal''  means  the 
refusal  to  maintain,  not  the  refusal  to  pay  for  his  maintenance. 
The  offence,  I  submit,  is  complete  on  the  facts  stated  in  the 
case. 

S,  Sutton  appeared  for  the  Home  Office  as  a/muyus  cwrice. 

KsNNiDT,  J. — ^I  think  that  the  magistrate  was  right.  In  a 
case  of  this  kind  one  must  look  at  the  facts.  Burbridge,  at  the 
time  when  he  was  taken  to  the  infirmary,  was  very  ill,  and  was 
suffering  from  deUrium  tremens.  He  is  described  in  the  case  as 
suffering  from  that  disease  while  at  his  own  residence  to  such  an 
extent  that  he  was  a  subject  of  danger  to  himself  and  to  those  about 
him.  These  facts  must  be  borne  in  mind  when  considering  the 
section  under  which  the  magistrate  was  asked  to  convict  him. 
That  section  provides  that  ''  Every  person  being  able  wholly  or 
in  part  to  maintain  himself  or  herself,  or  his  or  her  &mily,  by 
work  or  by  other  means,  and  wilfully  refusing  or  neglecting  so 
to  do,  by  which  refusal  or  neglect  he  or  she  or  any  of  his  or  her 
family  whom  he  or  she  may  be  legally  bound  to  maintain,  shall 
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have  become  chargeable  to  any  parish^  township  or  place  .  .  . 
shaU  be  deemed  to  be  an  idle  and  disorderly  person  within  the 
trae  intent  and  meaning  of  this  Act.  .  .  /^  Barbridge  was, 
in  fact^  not  merely  drunk,  but  he  had  become  by  his  own  volun- 
tary act  for  a  time  diseased  and  incapable  of  maintaining  himself. 
Ooe  cannot  think  that  the  Act  intended  to  pnnish  people  who  by 
aTolnntary  act  had  brought  on  a  disease.  The  question  for 
the  magistrate  was — Could  this  man  be  convicted  of  the  offence 
of  wilfully  refusing  or  neglecting  to  maintain  himself  ?  If  the 
magistrate  had  convicted  a  man  of  that  offence  because  he  was 
suffering  from  a  disease,  however  that  disease  might  have  been 
caused^  I  think  he  would  have  been  wrong. 

Darling^  J. — The  respondent  Burbridge  was  a  man  who  by 
drinking  had  brought  on  delirium  tremens  and  who  at  his  own 
residence  was  dangerous  to  himself  and  to  those  about  him^  and 
for  that  reason  was  taken  to  an  infirmary.  The  magistrate  had  to 
ascertain  whether,  nnder  those  circumstances^  he  became  an  idle 
and  disorderly  person.  The  section  under  which  he  was 
summoned  begins  by  saying  :  ''  Every  person  being  able  wholly 
or  in  part  to  maintain  himself. '^  At  the  moment  when  the 
respondent  was  suffering  from  deUrium  trfmens  he  was  not  able 
to  maintain  himself.  Therefore  he  was  not  within  the  statute 
unless  it  could  be  said  that  he  was  within  it  if  he  brought  on  the 
delirium  tremens  by  his  own  voluntary  act.  The  statute  could 
not  have  intended  that.  If  it  had  it  would  have  said  so.  It  was 
no  more  unusual  for  people  to  get  drunk  at  the  time  when  that 
Act  was  passed  than  now.  DeUriumi  tremens  was  not  a  modem 
complaint.  The  statute  could  well  have  said  that  a  person  who 
made  himself  so  drunk  as  to  contract  delirium  treviens  was  an 
idle  and  disorderly  person.  If  the  argument  of  the  appellants  is 
rights  that  a  man  who  wilfully  did  something  which  rendered  him 
incapable  of  maintaining  himself  came  within  sect.  3  of  the 
Vagrancy  Act^  then  a  man  who  continued  smoking^  although  he 
knew  it  would  incapacitate  him  ultimatelyj  would  be  guilty  of  an 
offence.  I  think  the  magistrate  was  quite  rights  as  there  are  no 
words  in  the  Act  appropriate  to  such  a  case  as  this. 

Appeal  dismissed. 

Solicitors  :  Howard  0.  Jones ;  The  Solicitor  to  the  Treasury, 


&r.  Sayioub's 
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1900. 
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Deliriam 
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5  Oeo.  4, 

c.  88,  8.  3. 
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9UBBN'S  BENCH  DIVISION. 

Monday,  Oct.  29,  1900. 
(Before  Lawranob  and  Kennedt,  JJ.) 
Callow  (app.)  v.  Tillstone  (reap.),  (a) 

Unsound  meat — Exposure  for  sale — Aiding  and  abetting  exposure 
— Negligence — Sufficiency  for  conviction — Summary  Jurisdic^ 
tion  Act,  1848  (11  ^  12  Vict.  c.  45),  s.  5— Public  Health  Act, 
1875  (38  ^  39  VicL  c.  55),  s.ll7. 

Negligence  on  the  part  of  a  veterinary  swrgeon  in  making  an 
examination  and  giving  a  certificate  that  meai  which  is  in  fajct 
unsound  is  sound  and  healthy  is  not  of  itself  sufficient  to  justify 
a  conviction  against  a  veterinary  surgeon  for  aiding  and  abetting 
the  exposing  of  the  wnsound  meat  for  sale,  although  such  negli- 
gence in  fact  causes  the  exposure  of  the  meat. 

CASE  stated  by  jastices  of  the  peace  for  the  borongh  of 
Brighton. 

At  a  petty  sessions,  held  in  Brighton  on  the  12th  day  of 
February,  1900,  an  information  was  preferred  by  F.  Tillstone 
(the  respondent),  town  clerk  of  Brighton,  arainst  one  Lintott,  a 
farmer  in  Sassex,  and  Callow  (the  appellant),  a  veterinary 
surgeon,  for  haying  on  the  24th  day  of  October,  1899,  at 
Brighton,  unlawfully  abetted  the  exposing  for  sale  for  food  of 
man  by  one  Orey,  a  butcher  in  Brighton^  on  the  27th  day  of 
October,  1899,  of  certain  meat  which  was  unsound  and  unfit  for 
the  food  of  man,  such  meat  being  part  of  a  carcase  of  beef  sold 
on  the  24th  day  of  October  by  Grey  to  Lintott.  This  informa- 
tion was  heard  and  determined  by  the  justices  who  convicted  the 
defendants.  Grey  having  been  previously  convicted  of  having 
exposed  the  meat  for  sale. 

On  the  27th  day  of  October  the  sanitary  and  food  inspector  for 
Brighton  visited  Grev's  shop,  and  he  found  in  the  shop  the  meat 
in  question  exposed  for  sale.  The  whole,  which  formed  part  of 
the  carcase  of  a  heifer,  was  unsound  and  unfit  for  the  food  of 
man.  The  meat  was  seized,  and  on  the  following  morning  was 
brought  before  the  justices,  who  condemned  it  and  ordered  it  to 
be  destroyed. 

The  facts  were  as  follows  : 

Od  the  morning  of  the  28rd  day  of  October  this  heifer,  together 
with  a  steer,  a  black  cow,  a  spot  cow,  and  another  animal,  had 
been  feeding  in  a  field  belonging  to  Lintott,  and  the  animals 

(a)  Reported  by  W.  W.  Obb,  Esq.,  BarriBter'-at-Law. 
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belonged  to  him.     The  steer  was  foand  dead  in  a  field  by  a      Callow 
serrant  of  Lintott  very  early  on  that  mornings  and  the  black  cow          ^* 
died  shortly  afterwards.  * 

The  appellant  Callow^  who  was  a  veterinary   sargeon^  was        1900. 
called  in  to  examine  the  carcases.     He  opened  them  and  found        — ~ 
the  stomach  full  of  yew  leaves,  inflammation  in  the  intestines,    ^EmoJwre 
and  other  clear  indications  of  yew  poisoning.  for  sdle— 

Lintott  asked  if  they  had  been  bled  and  dressed  would  they  ^^*^^  «»»<* 
have  been  fit  for  food,  and  Callow  replied  "  No/'  Callow  refused  ^li^^ 
Co  certify  them  as  fit  for  food  and  they  were  buried.  The  animals  examination 
had  died  of  poisoning  by  eating  yew  leaves.  —Conviction 

At  the  time  of  Callow's  visit  to  the  farm  the  heifer  (in  respect  ''■^J**^^'^ 

of  which  these   proceedings  were  taken)  was  apparently  quite  n  ^  12  vict. 

well  and  so  lively  that  he  was  not  able  to  examine  her.     He    c.  45, «.  5 ; 

examined  another  cow  and  prescribed  drinks  for  the  heifer  and  ?^ jt  ^^  J^*t** 
...  ^  e.  5.>, «.  117. 

tbis  cow. 

At  four  o'clock  of  the  same  day  the  heifer  became  very  ill. 
She  fell  over  on  her  side  and  was  in  a  moribund  coiidition,  and 
ten  minutes  later  Lintott  killed  her.  She  could  not  have  lived 
more  than  a  very  short  time,  probably  but  a  few  minutes.  The 
carcase  was  dressed  and  hung  in  the  barn  and  the  internal  parts 
were  buried.  The  spot  cow  was  then  visited  in  a  stall  and  was 
found  either  dead  or  on  the  point  of  death,  and  Lintott  stuck  this 
cow  also. 

Late  in  the  afternoon  of  the  24th,  between  four  and  five  o'clock. 
Grey,  who  was,  as  Callow  knew,  a  butcher,  came  to  the  farm,  and 
Callow  was  then  sent  for  to  inspect  the  carcases  of  the  heifer  and 
the  spot  cow. 

When  Callow  arrived  he  asked  Lintott  what  he  had  killed  them 
for,  and  he  replied,  "  because  they  might  go  Uke  the  others." 
He  then  asked  if  there  was  anything  the  matter  with  them,  and 
Lintott  replied  ''  No." 

Lintott,  Grey,  and  Callow  went  into  the  bam  and  examined 
the  carcases  hanging  there.  They  then  went  and  examined  the 
intestines  of  the  two  animals  which  had  been  stuck — the  heifer 
and  the  spot  cow. 

While  Callow  examined  the  heifer  in  the  bam  there  was  no 
light,  but  afterwards  a  stable  lantern  was  brought.  The  carcase 
was  hanging  about  10ft.  from  the  barn  doors,  but  there  was 
no  window.  He  did  not  observe  the  patch  of  inflammation 
which  existed  where  the  spleen  had  been  removed.  He  examined 
the  stomach  and  found  a  little  yew  in  it,  but  not  so  much  as  in 
the  other  animals.  He  made  no  inquiry  of  anyone  as  to  the  time 
at  which  the  animals  had  been  stuck,  and  thereupon  promised  to 
give  Grey  a  certificate,  and  Grey  bought  the  carcase  fi^Dm  Lintott. 

After  the  seizure  of  the  meat  Callow  did  in  fact  give  Grey  the 
following  certificate : 

24th  Oct.,  1899. — At  the  request  of  Mr.  John  Grey  I  have  this  day  examined  the 
earease  of  a  heifer  belonging  to  Mr.  Lintott,  and  found  the  animal  in  good  condition, 
ud  the  fleah  and  organs  sound  and  healthy. — Ohablss  Callow,  M.R,0.  Y.S 
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Callow  Callow  admitted  that  lie  knew  that  yew  acted  as  a  strong 

TiLUTOKB     ^^rcotic  poison  and  was  very  rapid  in  its  action,  and  that  he  knew 

that  the  animal  in  question  had  eaten  some  yew.     He  admitted 

1900.        also  that  it  was  not  possible  to  ascertain  by  examination  of  the 

Unao~nd  foed  ^^^^^^^^   whether   the   animal   had    died   of  narcotic   poison    or 

—Kxpoaure    whether  narcotic  poison  was  present  in  the  carcase. 

for  sale—         The  investigation  and  examination  by  the  defendant  Callow 

^^7t^ "—    ^^^    negligently   performed.     It    was    conducted   partly   when 

NegUgmt     B'liiiost  dark  and  partly  with  the  dim  light  of  a  candle,  and  was 

eataminatxon  perf unctory  in  character.    He  had  not  made  a  careful  inspection^ 

"  ^'^r^^^  but   relied   on  Lintott's  statement.     He  had  not  cut  into  the 

8w-ge9r^^  carcase,  and  took  no  notice  of  the  extravasation  of  blood  and 

11  ^  12  Viet,  patch  of  inflammatory  lymph   which — ^in  the  judgment   of  the 

<i^' t^^QVii    justices — must  have  existed  prior  to  death,  and  might  haye  been 

e  55  a,  117.  discovered  by  him  had  he  exercised  due  care. 

The  justices  therefore  found  that  Callow  had  been  guilty  of 
negligence^  and  that  such  negligence  had  in  fact  caused  the 
exposure  of  the  unsound  meat  for  sale,  and  that  he  thereby 
abetted  Grey,  and  they  convicted  him  (and  Lintott),  and  imposed 
on  him  a  penalty  of  4f)8,  and  costs  or  fourteen  days'  imprison- 
ment. 

Various  questions  of  law  were  raised  by  counsel  on  behalf  of 
Callow  on  the  hearing :  First,  that  even  admitting  negligence, 
that  is  not  sufficient  to  justify  the  conviction ;  that  there  must 
be  on  the  defendant's  part  carelessness  amounting  to  wilfully 
shutting  his  eyes  to  facts  within  his  knowledge;  secondly,  that 
the  summons  charged  aiding  and  abetting  on  the  24th  an  offence 
alleged  to  have  been  committed  on  the  27th,  and  that  this  con- 
stitutes no  offence  in  law. 

The  questions  for  the  opinion  of  the  Court  were  (amongst 
others)  :  (1)  Was  the  negligence  of  which  the  justices  found 
Callow  had  been  guilty  sufficient  to  support  the  conviction  for 
aiding  and  abetting  in  the  offence  of  exposing  for  sale  meat 
unsound  and  unfit  for  food  of  man  f  (2)  Could  the  defendant 
Callow  be  properly  convicted  of  aiding  and  abetting  on  the  24th 
day  of  October  an  offence  stated  in  the  summons  to  have  been 
committed  on  the  27th  day  of  October  ?  and  (3)  could  the 
defendant  Callow  on  the  findings  and  facts  as  above  stated  be 
properly  convicted  of  the  offence  with  which  he  was  charged  ? 

If  any  of  the  questions  should  be  answered  in  the  negative 
the  conviction  was  to  be  quashed ;  otherwise  it  was  to  stand. 

Sect.  5  of  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Viot. 
c.  43)  provides : 

Every  person  who  shall  aid,  ahet,  ooozisel,  or  procure  the  oommiaeion  of  any  offence 
which  is  or  hereafter  shall  be  panlshable  on  sammary  conviction  shall  be  liable  to  be 
proceeded  against  and  convicted  for  the  same,  either  together  with  the  prinoipal 
offender,  or  before  or  after  his  conviction,  and  shall  be  liable  on  conviction  to  the  same 
forfeiture  and  punishment  as  such  principal  offender  is  or  shall  be  by  law  liable,  Ae. 

Sect.  117  of  the  Public  Health  Act,  1875  (38  &  39  Vict,  c.55) 
deals  With  the  offence  of  exposing  unsound  meat  for  sale. 
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Oorrie  Grant  for  the  appellant.— The  justices  were  wrong  in      Oallow 
conyicting  the  appellant  Callow.     Under  sect.  5  of  the  Summary    _,    ^' 

Jurisdiction  Act,  1848,  a  person  who  aids  and  abets  the  com-        

mission  of  an  offence  may  be  punished  as  the  principal  offender ;        1900. 
but  a  person  cannot  be  convicted  of  a  criminal  offence  merely        — 7 
because  he  is  unskilful.     The  justices  have  merely  found  that   !!l^losurl 
Callow  was  negligent,  bat  negligence  is  not  of  itself  sufficient    ft  sale— 
to  justify  a  conviction  under  a  criminal  statute.      There  must  be    ^^i^  ond 
something  more  than  negligence ;  there  must  be  a  criminal  in  teat    ^LjJ;^^ 
or  knowingly  counselling  the  commission  of  the  offence.     At  the  examination 
utmost  the  appellant  was  merely  guilty  of  an  error  in  judgment  — Conviction 
in  giving    the  certificate,  and  even  if  that  is  to   be  taken   as  ^^  v^t^n^'^ 
negligence  it  is  not  enough  :  {Benfield  v.  Simms,  78  L.  T.  Rep.  n  ^^12  vict 
718 ;  (1898)  2  Q.  B.  641).  c  45, «.  5 ;  * 

Boxall  for  the  respondent. — The  finding  of  the  justices  was  ^^^^^Tjt^' 
not  a  finding  that  the  appellant  had  been  unskilful,  or  that  he  '  '  '  ^ 
had  given  a  wrong  opinion  in  point  of  judgment  or  committed  an 
error  in  judgment.  It  was  a  finding  of  negligence  and  that  was 
more  than  a  mere  want  of  care.  That  there  was  gross  carelessness 
on  the  part  of  the  appellant  could  not  be  doubted.  There  was  some- 
thing more  than  mere  carelessness  or  unskilf ulness  ;  there  was  a 
wilful  shutting  of  his  eyes  to  the  whole  suspicious  circumstances 
of  the  case.  No  mens  rea  or  criminal  intent  was  necessary  to 
convict  a  person  of  an  offence  under  sect.  117  of  the  Public 
Health  Act  1875 :  {BlaJcery.  TilUtone,  70  L.  T.  Rep.  31 ;  (1894) 
IQ.  B.  345). 

Lawsakcs,  J. — In  this  case  we  have  no  doubt  that  the  justices 
came  to  a  wrong  conclusion  in  finding  that  the  appellant  Callow 
was  guilty  of  the  offence  charged  against  him.  What  they  had 
found  him  guilty  of  was  only  negligence,  and  the  question  now 
arises  upon  that  finding  whether  Callow,  who  was  the  veterinary 
surgeon  called  in  in  the  case,  can  be  found  guilty  of  aiding  and 
abetting  the  exposing  for  sale  of  this  unsound  meat,  when  all 
that  the  justices  find  against  him  is  negligence.  The  justices 
found  that  Callow  had  been  guilty  of  negligence  and  thereby 
abetted  Grey,  and  upon  that  they  convicted  him.  We  think  that 
is  not  sufficient,  and  the  case  of  Benfield  v.  Simms  {ubi  sup.)  is 
very  strong  to  show  that  it  is  not  sufficient.  In  that  case, 
where  there  was  a  conviction,  the  defendant,  a  veterinary 
surgeon,  had — according  to  the  finding  of  the  justices — ^know- 
ingly counselled  the  owner  of  a  horse  to  cause  the  act  of 
cruelty  in  question  and  Channell,  J.  says  at  the  end  of  his 
judgment  that  the  decision  of  the  Court  in  that  case  '^  afforded 
no  ground  whatever  for  supposing  that  a  veterinary  surgeon  who 
gives  a  wrong  opinion  and  commits  an  error  in  judgment  is  liable 
to  be  convicted  of  cruelty  if  the  effect  of  his  opinion  being 
followed  is  that  the  act  of  cruelty  does  in  fact  result.*'  I  think, 
therefore,  the  appeal  must  be  allowed. 

Bjsnnbdy,  J. — I  am  entirely  of  the  same  opinion.     It  seems  to 
me  that  all  that  is  found  by  the  justices  against  the  appellant  ia 
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Gauow      negligence^  and  to  my  mind  a  person  cannot  be  convicted  of 
^'  aiding  and  abetting  the  commission  of  this  oifence  upon  such  a 

'    finding.     In  this  case  the  appellant  gave  his  certificate,  one  is 

1900.        bound  to   assume^  quite  honestly^  and  therefore  it  seems  to  me 

he  ought  not  to  be  convicted  under  sect.  5  of  aiding  and  abetting 

^^^^  the  exposing  of  the  meat  for  sale. 
for  gale—  Appeal  allowed.     Conviction  quashed. 

Aidinif  and       Solicitors  for  the  appellant^  Crowders,  Vizard,  and  Oldham,  for 
^*"m^    fif^eveiw.  Son,  and  Maynard,  Brighton. 

esMtnin^on       Solicitors  for  the  respondeat,  Boxall  and  Boxall,  for  H,  Talbot, 
— Convietion  Brighton. 

of  veUnwury 

surgeon — 
11  #  12  Vict. 

c.  45,  «.  5 ; 
88  #  39  Vict. 
Q.  55,  fl.  117* 


QUEEN'S  BENCH  DIVISION. 

Oct.  26  and  Nov.  6,  1900. 

(Before  Lawbanoe  and  Kennedt^  JJ.) 

Cameron  (app.)  v.  Wiggins  (resp.).  (a) 

Merchandise  marks — False  trade  description — Letters  inserted  in 
invoice  of  goods — Verbal  representation  as  to  thei/r  meaning — 
Merchandise  Marks  Act,  1887  (50  ^  51  Vict.  c.  28),  s.  3. 

When  on  the  sale  of  goods  there  is  afigv/re,  word,  or  mark  applied 
to  them  which  is  devoid  of  or  ambiguous  in  meaning,  to  consti- 
tute that  figure,  word,  or  mark  a  Vrade  description  of  the  goods 
within  sect.  3  of  the  Merchandise  Marks  Act,  1887^  it  is  not 
necessary  to  show  that  by  the  custom  of  the  trade  it  indicates  a 
trade  description,  if  it  can  be  shown  that  at  the  sale  it  was 
inserted  by  the  seller  for  the  express  purpose  of  indicating  a 
trade  description  within  sect,  3. 

THIS  was  an  appeal  against  a  decision  given  by  the  Blackpool 
justices  under  the  Merchandise  Marks  Act,  1887.  The 
respondent  was  summoned  for  unlawfully  selling  to  the  appellant 
a  leg  of  mntton  as  to  which  a  false  trade  description— namely, 
"  New  Zealand  mutton  ^' — was  applied  contrary  to  the  provisions 
of  that  Act.  The  justices  dismissed  the  summons  wichout 
requiring  the  respondent  to  call  evidence. 

The  facts  as  proved  by  the  prosecution  were  as  Ibllows  :— 
On   the   16th   day  of'  March,   1900,   the   appellant  saw   the 
respondent  at  his  (respondent's)  shop  at  Blackburn,  and  produced 

(a)  Reported  by  J  Amdbkw  Steaham,  Esq  ,  Barrister  at-Law. 
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to  him  a  handbill.     This  handbill  was  headed  ^'  Canterbury  Meat     Camsboh 
Storefi/'  and  the  material  parts  of  it  were :  *•' 

Wiggins  and  Oo.  beg  to  inform  the  inhabitants  of  North  Shore  and  district  that  . 

they  are  selling  their  best  chilled  beef  and  pork  and  Ganterbary  (New  Zealand)  1%0Q. 

mutton  and  lamb  of  the  very  best  qualities  at  the  following  low  prices    .     .    .     legs  ' 

of  mntton  6d.  and  6Jd.  per  lb.    .     .     .     Try  onr  Ganterbary  (New  Zealand)  lamb  :  MerchandxM 

Leg..  Sii  por  Ih.  MarUAct, 

Several  exactly  similar  handbills   were  in  the  shop  of  the   1887— Fol»« 

1  he  appellant  said  to  the  respondent^  producing  and  showing    in  invoice— 
him   the  handbill   at  the  same   time :    '^  I  understand  jou  are       F«r6al 
selling  New  Zealand  mutton.     I  am  desirous  of  procuring  a  leg  t^^J^ 
01  mntton.     My  wife  objects  to  River  Plate  meat^  and  I  want  tioi*— 50  ^  51 
New  Zealand  mntton.     Do  you  supply  it  ?  ^'    To  this  the  respon-    ^»«*-  «•  28, 
dent  answered  :  "  I  do.''     Appellant  then  said :  "  Have  yon  got        *'^' 
a  fresh  leg  yon  can  supply  me  with — one  that  will  keep  for  the 
end  of  the  week  ? ''     The  respondent  replied  :  "  I  have  one  in 
this  morning ;  it  is  perfectly  fresh." 

Upon  the  request  of  the  appellant  the  respondent  produced 
to  him  a  leg  of  mutton  and  weighed  it.  It  was  71b.  The 
appellant  then  said  to  the  respondent :  ^'  Please  give  me  an 
invoice  for  it/'  The  respondent  handed  to  the  appellant  an 
invoice^  of  which  a  copy  is  as  follows^  save  that  the  letters 
''N.M."  were  not  then  written  thereon:  "  71b.  leg  of  mutton 
at  5id." 

The  appellant  then  said  to  the  respondent :  "  You  have 
charged  me  S^d.,  I  see "  (at  the  same  time  pointing  to  the 
handbill) ;  "  you  have  two  charges,  5d.  and  h\d"  The 
respondent  replied :  "  Sometimes  at  the  end  of  the  week  I  have 
Biver  Plate  meat  in ;  I  charge  Sd.  for  it,  and  S^d.  for  New 
Zealand  legs."  The  appellant  then  said  to  the  respondent: 
"  Then  I  understand  this  is  New  Zealand  mutton  ?  "  To  this 
the  respondent  replied  :  "  Tes."  The  appellant  then  said  to  the 
respondent :  '^  Do  you  mind  marking  in  the  invoice  that  this  is 
New  Zealand  meat^  so  that  I  can  show  my  wife  that  I  have 
bought  New  Zealand  mutton  at  K>\d.,  and  that  I  have  not  been 
supplied  vrith  5(2.  meat  at  the  higher  price  ?  "  The  respondent 
then,  with  the  intent,  as  the  justices  found,  to  warrant  to  the 
appellant  that  the  mutton  was  ^ew  Zealand  mutton,  wrote  upon 
auch  invoice  the  letters  "  N.M." 

No  evidence  was  offered  on  behalf  of  the  appellant  that  the 
letters  '^  N.M."  had  any  particular  indication  in  tne  meat  trade. 

The  justices  found  as  a  fact  that  the  mutton  sold  by  the 
respondent  to  the  appellant  was  not  New  Zealand  mutton. 

At  the  hearing  before  the  justices  it  was  contended  on  behalf 
of  the  appellant  that  the  giving  of  the  invoice  by  the  respondent 
to  the  appellant  with  the  letters  "  N.M."  written  by  him  thereon 
with  the  intention  of  the  conversation  and  the  production  of  the 
handbill  at  the  time  of  sale  by  the  respondent  with  the  circum- 
stances above  set  forth  and  the  references  thereunto  made  consti- 
tuted an  application  of  a  false  trade  description  to  the  mutton 
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Gamhron     within  the  meaning  of  the  Merchandise  Marks  Act^  and  ihat  ihe 

WioGiNB      ™^tton  was  sold  with  snch  description. 

,       '         For  the  respondent  it  was  contended  (1)  that  an  oral  statement 

1900.       did  not  constitute  a  false  description  within  the  meaning  of  the 

T~*,.     Merchandise  Marks  Act;    (2)  that  the   letters  "'SM"  being 

Marks  Act    P^^  ^^  ^^®  invoice   at   the   request  of   the  appellant  himself, 

1SS7— False  DO   fraad  was  intended   or    committed  by   the   respondent   in 

trade  deecrip^  putting  them  in,  and  that  therefore  no  offence  was  committed ; 

i^Tinwiee^'  (3)  that  the  said  letters  did  not  constitute  a  trade  description 

Verbal      within  the  meaning  of  the  Merchandise  Marks  Act  by  reason  of 

explanation-'  its  not  being  established  that  according  to  the  custom  of  the 

t^!^!^o^l%l  trade  they  were  commonly  taken  to  be  an  indication  of  the  place 

Vict  A.  28,    or  country  in  which  the  mutton  was  produced ;  and  that   the 

«.  3.         facts  before  stated  did  not  establish  that  the  trade  description 

**  New  Zealand  "  in  the  handbill  was  applied  by  the  respondent 

to  the  said  mutton  within  the  meaning  of  the  Act. 

The  justices  were  of  opinion  that  the  letters  "N.M."  on  the 
invoice  did  not  constitute  a  trade  description  within  the  meaning 
of  the  Act  by  reason  that^  although  they  were  written  thereupon 
by  the  respondent  wich  the  intent  to  warrant  to  appellant  that 
the  mutton  which  was  sold  to  him  and  to  which  the  invoice 
referred  was  New  Zealand  mutton,  it  was  not  established  that 
according  to  the  custom  of  the  trade  such  letters  were  commonly 
taken  to  be  an  indication  of  the  place  or  country  in  which  the 
mutton  was  produced;  and,  secondly,  that  the  facts  above  foand 
did  not  as  a  matter  of  law  amount  to  the  application  of  a  false 
trade  description  ^'  New  Zealand  mutton  '^  in  the  handbill  to 
the  mutton  so  sold  by  the  respondent  within  the  meaning  of 
the  Act. 

The  questions  submitted  for  the  decision  of  the  Court  were : 
"  (I)  Do  the  letters  "  N.M.^'  in  the  invoice  constitute  a  false 
trade  description?  (2)  Do  the  facts  constitute  the  application 
of  a  false  trade  description  ?  (8)  Do  they  constitute  the  appli- 
cation by  the  respondent  of  a  false  trade  description  within  the 
meaning  of  the  Act  f 

By  the  Merchandise  Marks  Act,  1887  (50  &  51  Vict.  c.  28) : 

Sect.  8.  The  expression  '*  trade  description  '*  means  any  description,  statement,  or 
other  indication,  direct  or  indirect  •  .  .  (&^  as  to  the  place  or  country  in  which 
any  goods  were  made  or  prodaced  .  .  .  and  the  use  of  any  figure^  word,  or  mark 
which  according  to  the  custom  of  the  trade  is  commonly  taken  to  be  an  indication  of 
any  of  the  above  matters  shall  be  deemed  to  be  a  trade  description  within  the 
meaning  of  this  Act 

Horace  Avory  for  the  appellant. — The  justices  have  been 
misled  by  the  latter  part  of  sect.  3.  They  have  assumed  that 
it  is  a  qualification  of  the  whole  preceding  parts.  This  is  a 
mistake ;  it  is  merely  an  addition  to  them.  The  chief  enactment 
is  the  general  one  that  ''  the  expression  '  trade  description ' 
means  any  description^  statement,  or  other  indication^  direct  or 
indirect.^'  Then  follows  the  addition  that  the  nse  of  a  figure^ 
word^  or  mark  under  certain  circumstances  shall  be  deemed  a 
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trade  desoription  for  the  parposes  of  the  Act.     In  this  case  the     Oamkroit 
letters  "N.M."  are  an  indication — indirect   perhaps — that  the     ^  ^^ 

mntton  was  New  Zealand  mutton.    The  evidence  shows  that  that       

was  the  precise  meaning  that  was  intended  to  be  indicated  by        1900. 
them.     [Kennedy,  J. — It  seems  to  me  a  difficalty  may  arise  in         TIIj- 
that  you  are  really  making  the  case  extend  to  other  cases  in    Marks  aT 
which  something  which  is  intelligible  as  a  trade  description  is  to    1887-  Faiie 
be  implied  by  some  evidence  of  oral  statements  made  at  the  time.  *~<^  d«crip- 
That  is  the  very  thing,  or  one  of  the  very  things,  intended  to  be  Jj^nvoiSfi^* 
obviated — i.6.,  questions  as  to  disputed  evidence  regarding  what       Verbal 
took  place  at  the  sale.     If  you  have  got  an  intelligible  written  •^if^naivm^ 
description   applied  to  the  thing  sold — such,   for  instance,  as  ^^"^^^0*^*51 
"New  Zealand  Mutton '^ — ^you  want  no  more.     But  if  the  so-    Fici. p. 28, 
called  description  is  simply  a  mark  or  word   unintelligible  in       .s.3. 
itself,  then  the  only  way  in  which  it  may  be  interpreted  is  by 
evidence  that  by  the  custom  of  the  trade  it  means  a  certain  kind 
of  article.    This  Act  was  not  intended  to  cover  all  cases  of  selling 
goods  under  false  characters.     It  was  intended  merely  to  apply 
to  a  certain  class  of  such  frauds — where  a  written  description  or 
mark  by  trade  custom  indicating  a  description  is  applied  to  the 
goods.]     Is  not  your  Lordship  overlooking  the  words  ''  indica- 
tion direct  or  indirect  ^*  ?     Putting  an  intelligible  description  on 
the  goods  would  of  course  be  a  direct  indication.    My  contention 
is  that  putting  a  word  or  mark  on  them  in  any  particular  case 
and  explaining  to  the  buyer  that  it  means  that  the  goods  are  of  a 
certain  description  is  an  indirect  indication  that  they  are  of  this 
description.     That,  I  think,  is  the  principle  of  Coppen  v.  Moore 
(78  L.  T.  Rep.  520;  (1898)  2  Q.  B.  300).    There  the  seller,  at 
the  purchaser's  request,  put  into  the  invoice  of  the  goods  the 
word  "  Scotch.'^     The  goods  were  a  ham,  and  the  ham  was  sold 
as  a  Scotch  ham.     Could  it  have  made  any  difference  if,  instead 
of  putting   "  Scotch,'*   he  had   put   ''  Sc.'*  ?     I   contend   that, 
provided  there  is  any  word  or  mark  put  upon  the  goods  and  it  is 
put  upon  them  with  the  intention  of  indicating  their  character, 
then  that  amounts  to  an  indirect  indication  within  the  Act  of 
their  character.     [Lawbanoe,  J. — Suppose  in  this  case  '^  Austra- 
lian'' had  been  put  on  the  invoice,  the  mutton  being  in  fact 
Australian,  and  the  seller  had  explaiiied  that  ^'Australian" 
meant  that  it  really  was  New  Zealand,  how  would  your  argument 
stand  ?]     That  is  a  more  difficult  case,  but  I  would  not  hesitate 
to  contend  that  under  such  circumstances  the  word  ''  Australian" 
constituted  a  false  trade  description  of  the  mutton.     [Eennidt,  J. 
— This  may  be  said  in  favour  of  your  argument,  that  the  last 
words  of  the  section  may  mean  this,  that  where  a  word  or  mark 
is  upon  the  thing  sold,  once  you  show  that  by  the  custom  of 
trade  it  means  a  certain  thing,  then  it  is  without  more  to  be 
''deemed  a  trade  description,"  but  if  it  does  not  by  the  custom 
of  the  trade  mean  a  certain  thing,  then  you  must  give  express 
evidence  of  what    it  actually  was  intended  to    niean  in  the 
particular  case.]     That  is  my  contention.     If  there  had  been  no 
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Camskon     conversation  here^  then  we  shoald  have  had  tu  produce  evidenoe 
_  *•  that  ''N.M/'  by  the  castom  of  the  trade  means  New  Zealand 

1        mntton^  and  if  we  conld  not  have  done  so  we  mast  have  failed* 

1000.       But  we  are  not  therefore  proclnded  from  proving  that  "  N.M./* 
T  whether  it  has  or  has  not  a  meaning  by  the  castom  of  the  trade, 

MarkTAct^  was  in  this  case  expressly  inserted  for  the  purpose  of  indicating 
i8S7—Fait9  that  the  mutton  was  New  Zealand  mutton.     [Kennedy,  J. — 
trade  descHp- ^^2^A  the  '' N.M.''  inserted  in  the  invoice  after  the  money  had 
in^inv<Hc6—  ^^©^  V^^^  H     There  is  no  statement  in  the  case  to  that  effect. 
Verbal       and  I  thiuk^  seeing  that  the  term  used  is  invoice^  not  receipt,  the 
explanation^-  fair  inference  is  that  it  was  not,  and  I  am  instructed  that  in  fact 
ti^bo%%i  ^*  ^^  ^^^  P^^^  before  the  invoice  was  finally  handed  to  the 
Vict,  c.  28,    appellant.     [Kennedy,  J. — What  I  am  trying  to  put  to  you  is  a 
8.  8.        possible  distinction  between  this  case  of  Coppen  v.  Moore  {sup.) 
and  your  case.     In  that  case  no  money  had  passed.     The  trans- 
action was  still  inchoate.     The  judge  in  fact  says  that  the  ground 
on  which  he  finds  is  that  the  sale  was  not  complete  when  the 
representation  that  the  ham  was  Scotch  was  made.     If  in  your 
case  the  sale  was  complete  before  the  description  was  inserted  in 
the  invoice  then  there   could  be  no   sale  under  a  false  trade 
description  within   the   Act,]     The  facts  in   Coppen  v.   Moore 
(sup.)  seem  to  me  to  be  identical  with  those  in  this  case^  and  in 
fact  the  money  here  was  not  paid.     [Kennedy,  J. — I  do  not 
think  the  point  arises.     The  magistrates  do  not  say  that  the 
respondent  contended  that  the   sale   was  complete  before  the 
invoice  was  altered,  and  there  is  no  finding  that  it  was.]     Then 
the  whole  point  is  that  the  seller  puts  '^  N.M.''  on  the  goods,  and 
says  that  means  '*  New  Zealand  mutton.^'     Surely,  then,  *'  N.M/' 
is  an  indirect  indication  of  their  place  of  origin.    [Kennedy,  J. — 
It  reallv  comes  to  this :  The  indication  of  the  letters  written  is 
susceptible  of  another  meaning ;  but  it  becomes  indicative  of  a 
particular  meaning  by  reason  of  the  words  spoken.]     Precisely. 
The  respondent  did  not  appear. 

GiMT.  adv.  vulL 
Nov,  3. — Lawrance,  J. — This  is  a  case  stated  by  the  justices 
of  the  borough  of  Blackpool,  and  raises  a  question  under  the 
Merchandise  Marks  Act,  1887,  under  the  following  circum- 
stances :  [His  Lordship  stated  the  facts.]  The  question  is 
whether  what  the  defendant  did  and  said  amounts  to  a  descrip- 
tion under  the  Merchandise  Marks  Act.  Now,  the  definition  of 
a  trade  mark  in  the  Merchandise  Marks  Act  is  contained  in 
sect.  3.  The  expression  "  trade  mark "  means  a  trade  mark 
registered,  and  so  forth.  The  expression  '^  trade  description  " 
means  any  description,  statement,  or  other  indication^  direct  or 
indirect,  of  the  number,  weight,  &c.,  of  goods,  the  place  or 
country  in  which  the  goods  were  produced,  the  manufacture  and 
material,  and  the  use  of  any  figure,  word,  or  mark  which 
according  to  the  custom  of  the  trade  is  commonly  taken  to  be  an 
indication  of  any  of  the  above  matters  within  the  meaning  of  the 
Act.     Now,  the  question  in  this  case  discussed  before  the  magis- 
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trates  was  as  to  whether  patting   the  letters  '^  N.M/'  on  the     CiMSRoir 
inyoice  came  under  the  enactmeot  which  I  have  already  read^  or     ^  ^' 

whether  if  he  put  a  "  figure^  word,  or  mark  "  it  was  necessary  to       

show  that  it  was  a  mark  which  according  to  the  custom  of  the       1900. 
trade  was  "  commonly  taken  to  be  an  indication  o£  any  of  the  j|^jT~~ , . 
above  meanings/'     What  was  done  undoubtedly  was — ^there  is    Mariu^AcT 
no  question  whatever  as  to  that — a  fraud  practised  upon  the  1887— jPaUs 
purchaser.     It  is  found  as  a  fact  that  the  mutton  sold  was  not  *^dede»:rip- 
New    Zealand  mutton.     The  respondent  put  ''N.M."   on   the  *^-^'*^ 


%n  %nvo%ee~^ 


invoice,  which  the  magistrate  found  (and  most  properly  found)  to  Verb<u 
be  an  indication  by  him  that  the  mutton  was  sold  as  New  ^mplanation-^ 
Zealand  mutton.  Now,  coansel  for  the  appellant  cited  to  as  the  ^^^5o^j?*5i 
case  of  Coppen  v.  Moore  (sup.),  in  which  practically  the  very  yict,  e.  28, 
same  point  arose.  I  think  the  provisions  of  sect.  2  (2)  of  the  <•  8. 
Merchandise  Marks  Act»  which  makes  it  an  offence  to  sell  goods 
to  which  a  false  trade  description  is  applied,  do  not  apply  where 
the  description  is  entirely  oral.  There  can  be  no  doubt  here  that 
if  this  had  been  only  a  representation  orally  that  this  wiis  New 
Zealand  mutton,  whereas  it  was  not,  there  would  be  no  offence 
under  the  Act.  In  this  case  of  Coppen  v.  Moore  (sup.)  the 
respondent  asked  the  salesman  in  the  appellant^s  shop  for 
a  small  English  ham.  The  salesman  pointed  to  some  American 
hams  on  the  shelf  and  said  :  ''  Those  are  Scotch  hams.'' 
The  respondent  then  chose  one,  and  the  invoice,  which 
did  not  contain  the  word  '^  Scotch,"  was  handed  to  the 
respondent  by  another  assistant.  The  respondent  .told  the 
assistant  to  put  the  word  '^  Scotch"  in  the  invoice  as  he 
had  bought  the  ham  as  such.  The  assistant  did  so,  and 
handed  the  invoice  to  respondent,  who  then  paid  the  account. 
It  was  held  that  the  description  in  the  invoice  was  a  false  trade 
description  sufficient  to  satisfy  the  statute.  I  do  not  think  that 
it  is  necessary  I  should  read  the  judgment.  That  was  what  was 
held.  Putting  in  the  word  *'  Scotch  "  after  the  representation 
which  had  been  made  as  to  the  bargain,  seems  to  me  precisely 
on  all  fours  with  the  present  case.  Here  the  respondent  is  asked 
to  pnt  in  something  to  show  that  the  goods  sold  are  New 
Zealand  mutton.  He  put  in  the  letters  "  N.M."  The  justices 
have  found  that  these  were  intended  to  mean  New  Zealand 
mutton.  The  case  thus  seems  to  me  to  be  on  all  fours,  in 
principle  at  all  events,  with  Coppen  v.  Moore  {sup.),  and  in  my 
judgment  the  magistrates  were  wrong  to  dismiss  the  summons  on 
the  ground  that ''  although  the  words  were  written  thereon  by 
the  respondent  with  the  intent  to  indicate  to  the  appellant  that 
the  mutton  sold  to  him,  to  which  the  invoice  referred,  was  New 
Zealand  mutton,  it  was  not  established  according  to  the  custom 
of  the  trade  that  such  letters  were  corrimonly  taken  to  be  an 
indication  of  the  place  or  country  in  which  the  matton  was  pro- 
duced; and,  secondly,  that  the  facts  above  found  do  not  as 
matter  of  law  amount  to  the  application  of  a  false  trade  descrip- 
tion," &c.,  "  within  the  meaning  of  the  said  Merchandise  Marks 
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Oamkbov     Act/'    NoWj  this  is  the  mistake  the  magistrates  seem  to  bave 
Wioonw.     ™^®  •  Referring  once  more  to  sect.  8,  they  seem  to  pat  it  that 

all  matters  contained  in  the  clauses  of  that  section  marked  {a), 

1900.        (b),  (c),  [d),  and  {e)  must  be  subject  to  '^  putting  a  figure,  word, 
M  licmdia    ^^  D^^^k     .     .     .     accordiug  to  the  custom  of  the  trade.''     It  is 
Marks  Act,    obvious  what  that  applies  to,  I  think.     That  is  this :  If  in  this 
1887— Falw  Case  the  mutton  had  been  sold  simply  with  "  N.M."  upon  it,  if 
^Sf!-1*  mISJ'  ^^^  purchaser  had  taken  it  away,  brought  it  back,  and  was  told 
in  invoice—  *^®^  ^^^^  ^*  ^^^  ^®''  known  in  the  trade  to  indicate  that  it  was 
Verbal       New  Zealand  mutton,  then,  if  it  was  well  known  in  the  trade 
eteplanati&n—  that  these  letters  meant  New  Zealand  mutton,  there  can  be  no 
l^S^to^bl  ^^^^^  ^^^^  would  have  been  an  offence  against  the  statute.     But 
Viet,  c.  28,    that  is  not  the  case  here.     This  is  a  case  which  comes  under  the 
*.  3.         principle  of  Coppen  v.  Moore  {sup.),  where  the  words  are  added 
for  the  very  purpose  of  showing  that  the   mutton   was   New 
Zealand  mutton.     Therefore  the  question  relating  to  the  latter 
part  of  the  section,  as  to  whether  the  word  or  mark  is  ^^  according 
to  the  custom  of  the  trade  to  be  an  indication  in  the  above 
matters,"  seems  to  me  to  be  entirely  irrelevant.     That  is  the 
mistake  the  magistrates  seem  to  me  to  have  made.     There  is 
only  one  other  observation  I  should  make  in  respect  to  the  case. 
I  find  the  magistrates  in  the  first  paragraph  of  the  case  say  the 
case  was  '^  heard  and  determined  by  us,  the  said  parties  respec- 
tively being  then  present,  and  upon  such  hearing  we  dismissed 
the  said  information  without  requiring  the  respondent  to  call  any 
evidence."     That  being  so,  it  seems  to  me  that  we  cannot  say 
they  ought  to  find  the  respondent  guilty  without  hearing  the 
case  which  he  had  prepared.      Therefore  the  matter  must  go 
back  to  the  magistrates  with  the  intimation  that,  if  the  facts 
remain  as  found  by  the  justices,  then  in  our  judgment  there 
ought  to  be  a  conviction,  of  course  subject  to  any  alteration 
which  may  be  made  in  the  case  on  the  evidence  given  on  behalf 
of  the  respondent. 

Kennedy,  J. — I  entirely  concur  in  the  judgment,  and  have 
nothing  to  add  to  it. 

Solicitors   for   the   appellant,  Machrell,  Maton,   Oodlee,   and 
Quincy,  for  Butcher  and  Barrow,  Bury. 
Respondent  did  not  appear. 
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CROWN    OASES    RESERVED. 

Saturday,  Nov.  17,  1900. 

(Before  Lord  Alvbbstonb,  O.J.,  Wills,  Weight,  Kennedy,  and 

Phillimobe,  JJ.) 

Reo.  v.  Stoddabt.  (a) 

Gaming — Betting — Coupon  competition — Contingency  relating  to 
horse  race — PUice  kept  for  betting — Newspaper  office — Receiving 
money  at  newspaper  office — Betting   Act  1853  (16  ^  17  Vict. 

C.    119,  8.  1. 

The  defendant  was  tJie  proprietor  of  a  newspaper,  ea^h  number 
of  which  contained  coupons  entitling  the  purchaser  of  the  copy 
to  take  part  in  a  competition. 

The  competitions  were  for  money  prizes,  to  be  awarded  to  the 
person  or  persons  who  named  on  the  coupon  the  winning  horses 
in  certain  roA^es  ;  the  system  being  that  the  purchaser  of  a  copy 
of  the  newspaper  wrote  on  the  coupon  the  names  of  the  horses  he 
selected  as  the  probable  winners  of  the  races  named  on  the 
coupon,  and  transmitted  the  filled-up  cowpon  to  the  office  of  the 
newspaper. 

On  each  coupon  one  guess  was  allowed  free,  and  subsequent  guesses 
on  payment  of  one  penny  for  each  guess. 

Sums  of  money  were  paid  by  the  defendant  to  the  persons  who 
had  correctly  named  the  winning  horses. 

Eeld,  thM  the  defendant  did  keep  and  use  the  office  of  the  news- 
paper  for  the  purpose  of  money  being  received  by  her  as  con- 
sideration  for  undertakings  to  pay  thereafter  money  on  events 
relating  to  horse  races. 

Stoddart  v.  Sagar  (18  Cox  C.  0. 165 ;  73  L.  T.  Rep.  215  ;  (1895) 
2  Q.  B.  474)  considered. 

THE  case  stated  for  the  opinion  of  the  Ooart  by  Ohannell,  J. 
was  as  follows  : 
1.  Ada  Jane  Stoddart  was  tried  before  me  on  the  30th  day  of 
October,  1900,  at  the  Central  Criminal  Court,  on  an  indictment 
charging  that  she,  on  the  23rd  day  of  March  1900,  and  on  divers 
other  days  between  that  day  and  the  22nd  day  of  June,  in  the 
city  of  London,  being  then  the  occupier  of  a  certain  office  at  10, 
Bed  Lion-court,  Fleet-street,  in  the  said  City,  unlawfully  did 
open,  keep,  and  use  the  said  office  for  the  purpose  of  money  and 
Yalaable  things  being  received  by  and  on  her  behalf  as  the  con- 
sideration for  undertakings  to  pay  thereafter  money  and  valu- 
able things  on  events  relating  to  horse  races.  There  were  other 
coants  in  the  indictment,  and  a  copy  of  it  is  to  be  taken  to  be 
part  of  this  case. 

(a)  Reported  by  A.  A.  Brhumx,  Esq.,  Barrister- at-Law. 
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Rbo.  2.  The  defendant  had   been  proceeded  against  summarily  for 

stoddabt     ^^®  alleged  offence  ander  16  &  17  Vict.  c.  119,  and  she  had,  pur- 
.  T  suant  to  sect.  17  of  42  &  43  Vict.  c.  49,  claimed  to  be  tried  by 

1900.        a  jury. 

'  3.  The  defendant  was  proved  to  be  the  occupier  of  an  office 

uam^^^     at  10,  Red  Lion-court,  Fleet-street,  and  to  be  the  registered  pro- 

Amapoper—  prietor  of  a  newspaper  called   Sporting  ImcJc,  which  was  pnb- 

Coupon      lished  weekly  at  that  office.      It  was   also  proved  that  she  per- 

^ConUngmcy  s^°a.lly  took  some  part  in  the  management,  but  was  assisted  by 

relating  to    her  husband  and  Others. 
hori^e  racing—      4.  The  last  page  of  each  number  of  the  newspaper  contained 
^^Mtin^^-^^^  conditions   of  a  so-called   competition,   and  was    similar  to  the 
Kewgpaper    following,  which  is  the  last  page  of  the  number  of  the  15th  day 
o#c3— 16  ^  17  of  June,  1900. 
Vtci,  c.  119,       ipj^^  page  was,  so  far  as  is  material,  as  follows : 

Sporting  IaicU  ooapon  contests,  promoted  since  1890,  and  legalised  by  Baron 
Pollock  and  Justice  Wright  in  the  action  Sporting  Luck  against  the  Police  of  London 
{Stoddart  v.  Sagar),  Augost,  1895  —Coupons  for  this  contest  may  be  posted  to 
i^rting  Luck  not  later  than  (midnight)  Monday,  and  will  be  qualified  to  compete  if 
receiyed  by  post  not  later  than  midday  (Tuesday) ;  Scotch  and  Irish  letters  and  those 
from  Isle  of  Man,  South  and  North  Wales,  Northumberland,  Cumberland,  Westmore- 
land, and  the  Channel  Islands  are  accepted  if  received  by  Sporting  Luck  by  post  not 
later  than  8  o'clock  Tuesday  night  and  haye  been  posted  not  later  than  midnight 
(Monday). 

lOOOi.  for  three  winners  on  any  one  coupon.  If  this  prize  is  not  won,  lOOOL  for 
two  winners. 


High  WnoHT 
Handicap. 

Taetday. 

l.(Free)   

2 

8 


Two  MlLB  Sblliho 
Haudxoap. 

Wednesday. 


And  80  on  to  49. 


TBI  Stubblbs 
Handicap. 

Wednesday. 


Coupon  CoNDnroNS. — As  many  coupons  as  desired  (uot  exceeding  the  limits  stated) 
are  allowed  but  only  one  free  coupon  is  permitted  to  be  sent  by  any  one  competitor. 
Combination  coupons  are  accepted  as  per  scale  of  charges  stated  below.  Cash  moat 
accompany  each  batch  of  coupons,  and  if  not  sent,  the  coupons  will  be  disqualified. 
Cross  all  postal  orders,  and  take  a  copy  of  the  number.  Make  postal  orders  or 
cheques  payable  to  **  A.  J.  Stoddart"  Selections  can  be  made  in  ink  or  pencil  A 
horse's  name  must  be  given,  **  trainer's  selected,"  or  *<  owner's  selected,*'  or  jockey's 
mounts  are  not  permitted  to  qualify.  If  moro  than  one  succeed  in  securing  the  prise, 
the  money  ofiFered  will  be  equally  divided.  Only  No.  1  coupon  in  the  sheet  of  coupons 
is  allowed  to  be  used  free  of  charge.  This  coupon  can  be  filled  up,  despatched  to  ua, 
and  will  be  accepted  for  competition  without  any  charges  or  fee  being  sent  with  it. 
The  three  winners  or  the  placed  horses,  if  the  contest  is  a  placing  competition,  must 
be  on  any  one  coupon  (one  line).  In  case  of  dead  heats  which  are  not  run  off,  both 
horses  are  counted  as  winners.  Where  any  races  selected  for  coupon  contests  ara 
postponed,  the  result  of  the  contest  will  be  held  over  until  the  races  are  decided.  If 
m  any  week  where  three  winners  comprise  the  contest,  and  only  two  races  are  mn, 
the  prize,  without  sny  deduction,  will  be  giyen  for  those  races  decided.  If  two  or  all 
the  races  of  any  contest  are  abandoned  all  money  sent  in  with  coupons  will  be 
credited  to  the  competitors  sending  them  in,  and  must  be  used  in  the  following 
week's  contest  If  subscribers  desire  to  make  more  than  one  attempt,  any  number 
of  extra  coupons  can  be  filled  up  if  one  penny  stamp  is  forwarded  with  each  of  these 
coupons,  and  thus  if  forty-nine  difl'erent  attempts  are  made,  and  forty-nine  of  the 
lines  in  our  coupon  sheet  are  filled  up,  4s.  must  be  remitted.  If  a  remittance  is  sent 
in  excess  of  the  amount  required  for  coupons  received  the  proprietors  of  Sftorting 
iMck  do  not  hold  themselves  liable  to  return  such  excess  cash.  A  successful  com- 
petitor can  only  take  one  share  of  any  prixei 


CBIHINAL  LAW   CASES.  569 

PAsricuLARi  ov  RnaiTAifau  Sent  witb  Ooupoks.  Rb9. 

(These  particalan  moat  be  aleo  given  if  Goupons  are  sent  on  plain  paper.)  jjtoddaet. 


Postal  order _^_     Number. 

State  the  Talue.  •  CH^e  the  official  namber  which  ia  1900. 

on  the  rlirht  hand  top  comer  of  

the  order. 
Stimpe Bank  cheque  or  Betting  avd 

If  any  itampa  sent  sire  the  ralae  ^^^      »<>*«■ gaming— 

here  State  value.  If9W»pap&r- 

Coupcn 
No  of  oonpons  No.  of  sheets  eon^tiiion-- 

(linea)  sent      of  coupons Contingency 

(if  more  than  one.)  relating  to 

Nona  —Subscriptions  to  this  Ooonpetition  moat  be  made  subject  to  the  **  Coupon  ^^''  ^^?^^7~ 
Oonditiona  **  printed  herewith,  and  every  Competitor  subacribing  his  or  her  name  and  ^?^  .  ^   •'*'"' 
addresB  hereunder  ahall  be  deemed  to  have  thereby  signed  a  written  agreement  with       oetting 
the  PlroprietoiB  of  Sporting  Luck  that  the  Coupon  Conditions  shall  be  binding  in      l^ewepaper  ^ 
every  reapeot  upon  such  competitor.  ^S^ — 1®  ^  1 ' 

Name  Fict.  c.119, 

Address   .'•  1* 

5.  Copies  of  the  papers  of  the  23rd  day  of  March,  the  80th 
day  of  March,  the  15th  day  of  June,  the  22Qd  day  of  Jane,  and 
the  7th  day  of  September,  were  pnt  in  evidence,  and  they  are  to 
be  taken  as  forming  part  of  this  case.  The  events  the  subject  of 
the  competition  varied  every  week,  bat  in  each  case  between 
March  and  Jane  the  events  were  horse  races.  The  prizes  also 
varied,  being  asaally  lOOOZ.  and  sometimes  3000Z. 

6.  It  was  provea  that  a  large  namber  of  persons  every  week 
sent  in  coupons  filled  up  in  accordance  with  the  conditions  of  the 
coupon  competitions,  and  sent  remittances  of  money,  and  that 
large  sams  were  so  received  by  the  defendant,  and  large  sams 
were  paid  away  by  her  in  respect  of  the  so-called  prizes.  One 
witness  proved  the  receipt  by  himself  of  lOCOZ.,  being  snccessfal 
in  one  of  sixty-eight  coapons  which  he  had  sent  in,  and  in  respect 
of  which  he  had  paid  5^.  6d. 

7.  Special  arrangements  were  made  by  the  Post  Office  for  the 
delivery  of  letters  at  the  office  on  Taesday  mornings,  and  on 
those  days  there  were  asually  twenty  tx)  twenty-two  sacks  of 
letters  delivered.  Most  of  these  were  marked  outside  '^  Com- 
petition,'' and  the  business  of  dealing  with  the  coapons  and  remit- 
tances requires  a  mach  larger  staff  than  would  be  required 
merely  for  the  sale  and  publication  of  the  said  newspaper. 

Large  sums  were  paid  by  the  defendant  to  her  banking 
account  every  week,  the  total  sum  so  paid  in  the  year  1900  to  the 
month  of  June  being  proved  to  be  60,000Z.  or  thereabouts,  but 
this  would  include  sums  received  in  respect  of  the  newspaper 
other  than  sums  received  with  coupons. 

8.  In  the  newspaper  of  the  7th  day  of  September  it  was  stated 
that  46,000Z.  had  been  paid  away  in  prizes  since  January. 

9.  Counsel  for  the  prosecution  contended  that  the  use  of  the 
office  for  receipt  of  the  money  paid  by  the  so-called  competitors 
in  these  competitions  was  a  contravention  of  the  second  part  of 
the  1st  section  of  16  &  17  Vict.  c.  119.  He  admitted  that  the 
facts  oi  the  case  were  identical  with  those  proved  in  Stoddari  v. 
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Rm.        Bagar  (73  L.  T.  Rep.  215 ;  (1895)  2  Q.  B.  474;  18  Cox  C.  C. 
j^    ••  165),  but  contended  that  that  decision  was  wrong,  or  only  to  be 

accounted  for  by  the  fact  that  in  that  case  there  had  been  a 

1900.        finding  of  the  alderman  acquitting  the  defendant.     He  stated 

"  that  both  sides  had  expressed  a  wish  when  before  the  magistrate 

ganUng^     in  the  present  case  that  the  decision  in  Stoddart  v.  Sagar  might 

NewMpaper—  be  reconsidered  by  the  Court  for  Crown  Cases  Reserved.     He 

Coupon      relied  on  HaH  v.  Hay,  Nisbet,  and  Go.  (37  So.  L.  Rep.  652, 

"c^etXiT  °°°^ber  for  Jane  1900). 

relating  to        10.  Counsel  for    the   defendant   said    that   the    facts    were 

horse  racing^  no^   disputed.       He   relied    on     Stoddart   v.    Sagar  and  con- 

^^hettiM^-^^  tended  that  the   statute   did  not  apply  to  a  receipt  of  money 

Newtpaper    unless  the  transaction  was  a  bet,  and  that  in  this  case  there  was 

ofice — 16  4"  17  no  bet. 

v%ct.e.  119,  11.  I  held  that  if  the  money  sent  by  the  competitors  with 
their  coupons  to  the  office  (being  all  the  pennies  other  than 
those  which  they  paid  for  the  newspapers)  was  the  consideration 
for  the  promise  by  the  defendant  to  pay  the  so-called  prizes 
depending  as  they  did  upon  the  events  of  horse  races,  the  case 
came  within  the  statute,  and  I  asked  counsel  on  each  side 
whether  they  desired  me  to  leave  any  question  of  fact  to  the 
jury.  Neither  counsel  did  so,  and  counsel  for  the  defendant 
said  that  he  would  not  ask  the  jury  to  find  that  the  money 
received  with  the  coupons  was  not  the  consideration  for  the 
promise  to  pay  the  prizes. 

12.  I  directed  the  jury  that  upon  the  facts  proved,  which  were 
not  disputed,  the  defendant  had  contravened  the  statute,  and  the 
jury  on  that  direction  found  the  defendant  guilty  on  the  first 
count  of  the  indictment. 

13.  The  defendant's  counsel  asked  me  to  state  a  case  for  the 
Court  of  Crown  Cases  Reserved,  which  I  agreed  to  do  solely  in 
deference  to  the  opinion  of  the  judges  as  reported  in  Stoddart  v. 
Sa^ar.  I  myself  agreed  entirely  with  the  views  of  the 
Scotch  judges,  particularly  with  the  last  paragraph  of  the  judg- 
ment of  Lord  Adam,  in  which  he  pointed  out  that  the  Act  sets 
forth  certain  things  that  are  declared  to  be  a  breach  of  the  Act, 
and  that  the  things  described  are  exactly  what  had  been  done  in 
the  cas.e  before  him  and  also  in  that  before  me.  I  also  thought 
that  if  it  was  necessary  that  the  promise  or  agreement  to  pay 
money  referred  to  in  the  Act  mnst  be  an  agreement  by  way  of 
wagering,  these  agreements  in  &ct  were  so. 

14.  The  jury  are  to  be  taken  to  have  found  as  a  fact  that  the 
money  received  by  the  defendant  at  the  office  in  respect  of  the 
coupons  was  received  as  the  consideration  for  her  promise  to 
pay  the  prizes  according  to  the  terms  set  out  in  the  newspapers. 

I  postponed  sentence  and  directed  the  defendant  to  enter  into 
recognisancea  to  come  up  for  judgment  after  the  decision  of  this 
case. 

The  question  for  the  Court  is  whether  my  direction  to  the  jury 
yra^  rights   If  right,  the  conviction  is  to  stand.     If  wrong>  the 
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oonyiction  is  to  be  quashed. — A.   M,  Ghannill.-— Dated    the       Rsa. 
2nd  day  of  November,  1900.  ^• 

Joseph  WaUoriy  Q.O.  (L.  Kershaw  with  him)  for  the  defen-        1"  ' 

daat. — Sect.  1  of  the  Betting  Act,  1853,  applies  only  to  houses       1900. 
kept  for  betting,  betting  being  that  which  is  described  in  the        ~ — 
latter  part  of  the  section.     The  transaction  in  question  is  not     /aJJ^w^ 
betting.     A  competitor  for  the  penny  he  pays  acquires  a  right  to  N^wapaper— 
guess  a  winner.    If  he  guesses  correctly,  the  proprietor  of  the      Coupon 
newspaper  pays  the  agreed  sum  of  money  to  him,  but  in  every  ^'^JJSJjjf*^^^ 
case  the  proprietor  must  pay  the    money  to  some  competitor,    relating  to 
Neither  is  the  transaction  a  lottery,  because  of  the  competitor's  honeradng^ 
exercise  of  skill.      The  contingency  in  which  the   money  is  ^ffL*^^— *^ 
payable  is  not  the  horse  race,  but  the  guess,  for  it  does  not  matter    Newspaper 
to  the  competitor  which  horse  wins  the  race;  his  prize  depends  oi|Sc«— iG^-i? 
on  his  having  guessed  the  right  horse.     He  referred  to  Reg.  v,    ^•«*-^  1^^» 
Hohbs  (79  L.  T.  Eep.  160;  (1898)  2  Q.  B.  Div.  647  ;  19  Cox        '•*' 
C.  C.  154),  Camvnada  v.  Hulton  (64  L.  T.  Rep.  572 ;  17  Cox 
C.  C.   307),   Stoddart  v.  8agcur  (73  L.  T.   Rep.  215;    (1895) 
2Q.  B.  474  ;  18  Cox  C.  0.  165),  Hunt  v.  Hay,  Nisbet,  amd  Go. 
(37  Sc.  L.  Rep.  652). 

Horace  Avory  and  J.  Q,  Mackay  for  the  prosecution,  were  not 
called  upon  to  argue. 

Lord  Alvebstonb,  C.J. — The  defendant  in  this  case  was 
indicted  under  sect,  1  of  the  Betting  Act,  1853  (16  &  17  Yict. 
c.  119),  which  provides  that  '*  no  house,  office,  room,  or  other 
place  shall  be  opened,  kept,  or  used  for  the  purpose  of  the  owner, 
occupier,  or  keeper  thereof  or  any  person  procured  or  employed 
by  or  acting  on  behalf  of  such  ewner,  occupier,  or  keeper  or 
person  using  the  same,  or  of  any  person  having  the  care  or 
management,  or  in  any  manner  conducting  the  business  thereof, 
betting  with  persons  resorting  thereto,  or  for  the  purpose  of 
any  money  or  valuable  thing  being  received  by  or  on  behalf  of 
Bach  owner,  occupier,  keeper,  or  person  as  aforesaid,  as  or  for 
the  consideration  for  any  promise  or  agreement,  express  or 
implied,  to  pay  or  give  thereafter  any  money  or  valuable  thing 
on  any  event  or  contingency  of  or  relating  to  any  horse  race." 
The  facts,  which  are  not  in  dispute,  are,  that  the  defendant  was 
the  proprietor  of  a  newspaper,  each  copy  of  which  had  attached 
to  it  a  coupon  entitling  the  holder  to  take  part  in  a  competition 
for  prizes.  The  conditions  of  the  competition  allowed  com- 
petitors to  have  extra  coupons  on  payment  of  one  penny  for  each 
coupon.  The  prize  depended  upon  the  guessing  of  the  winner 
in  a  horse  race.  It  cannot,  I  think,  be  denied  that  the 
transaction  does  amount  to  an  undertaking  to  pay  money  on  the 
event  or  contingency  of  a  horse  race.  It  is  said  by  Mr.  Walton 
that  we  ought  to  put  some  limitation  on  the  statute.  But  in  my 
opinion  we  ought  not  to  put  any  limit  on  the  words  of  the 
Btatate  directly  the  case  comes  within  the  words  ''event  or 
contingency  relating  to  a  horse  race.''  I  think  that  the  framers 
of  the  statute  did  intend  to  prohibit  the  receipt  of  money  on 
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Rio.        oonsideratioa^f  a  promise  to  pay  a  sam  on  the  contingency  of  a 
^    ^*         horse  race,  and  we  ought  not  to  decline  to  giire  effect  to  the  plain 

'    words  of  the  statute.     We  cannot  see  the  difference  between  this 

1900.       transaction  and  ordinary  betting.  The  person  who  pays  the  money 

B  It'      nd  P*y®  ^^  because  the  person  who  receives  it  becomes  entitled  to  it 

gaming—     ^^  ^^®  horse  winning  the  race.     There  is  no  consideration  for 

Newspaper--  any  further  promise;  the  substance  of  the  transaction  is  that 

^T?^      the  money  shall  be  paid  if  the  event  of  the  guessing  is  that  the 

^^SnWnoenciT  ^^'*®®  named  by  a  competitor  wins  the  race.     In  Stoddari  v. 

tfilating  to    Sogar  it  was  open  to  the  Court  to  find  that  the  transaction  was 

horse  racing—  uot  only  not  betting,  but  not  an  offence  under  the  statute  at  all. 

^^«i^— '^  But  that  the  Court  did  not  find  itself  open  to  draw  that  con- 

Newspaper    clusion  is  dear  from  the  words  of  Wright,  J.      I  read  that  as 

oJSctf— 16  ^17  reserving  the  very  question  with  which  we  have  to  deal.     In 

Fict.c.^ii9,   jjg^^  ^^  Eobbs  there  was  no  promise  by  the  defendant  to  pay 

money^  he  was  the  custodian  only  of  the  money  contributed. 
Caminada  v.  Hulton  may  clearly  be  distinguished.  On  the 
whole  I  think  that  though  this  transaction  is  not  in  popular 
language  ''  betting/'  it  nevertheless  comes  within  the  express 
words  of  the  statute. 

WuiLS^  J. — I  am  of  the  same  opinion.  I  think  that  the 
transaction  falls  within  the  express  words  of  sect.  1 — the 
receiving  of  money  "  as  or  for  the  consideration  for  an  assurance, 
undertaking,  promise,  or  agreement''  to  pay  money  ''on  the 
event  or  contingency  of  or  relating  to  "  a  horse  race.  It  is  said 
that  the  1st  section  ought  to  be  confined  to  betting  ''  with 
persons  resorting  thereto";  the  argument  may  reasonably  be 
turned  the  other  way,  that  it  means  ''  betting  as  aforesaid."  To 
my  mind  this  is  about  as  clear  a  case  of  betting  pure  and  simple 
as  can  be  imagined.  It  is  mischievous  to  refine  when  in 
substance  there  is  no  doubt  as  to  what  has  taken  place. 
Supposing  the  person  who  buys  a  coupon  backs  his  chance 
conglomeration  of  names  to  the  extent  of  5Z.  He  pays  61.  to  the 
defendant,  and  if  successful  receives  lOOOZ. ;  if  unsuccessful, 
nothing.  In  substance  the  defendant  becomes  a  stakeholder 
until  the  race  is  over,  when  she  pays  not  1000{.  plus  5Z.,  but 
10002.,  so  that  the  bettor  wins  995Z.  Why  this  is  not  a  bet  of  51. 
to  lOOOZ.  contingent  on  a  horse  race,  I  cannot  see.  That  it  is 
complicated  by  the  liability  of  the  prize  of  lOOOZ.  to  be  divided 
amongst  several  does  not  alter  the  nature  of  the  transaction. 
The  view  that  I  have  expressed  receives  the  highest  authority 
of  the  Scotch  Courts,  being  that  of  the  Lord  Justice  General  and 
of  Lord  Adam  in  Hart  v.  Hay,  Nisbet,  and  Go,  (37  Sc.  L.  Rep., 
at  p.  655).  On  both  these  grounds  it  is  perfectly  clear  that 
the  offence  prohibited  by  the  statute  has  been  committed. 

Wbight,  J. — ^I  agree  for  two  reasons,  which  have  been  stated 
by  my  Lord,  although  I  am  not  sure  that  for  all  purposes  this 
transaction  is  '^  betting." 

KiNHBDT,  J. — It  is  difficult  to  define  what  is  a  wagering 
Qontract  so  as  to  define  what  is  meant  by  ''  bet."     But  however 
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that  may  be>  I  think  ihis  case  is  covered  by  the  statute.     In        Rko. 
Beg.  V.  Eobba  the  person  convicted  had  not  entered  into  any    ^^    •• 
oontractQal  relation  with  the  persons  who  entered  into  the  com- 


petitioD^  and  the  drawing  was  not  similar  to  the  contingency  in        i»oo. 

"^is  case.     In  my  opinion  tl  '  *" 

Phujjmosb,  J. — I  agree. 


this  case.     In  mv  opinion  this  oonvicdon  should  be  aflirmed.  

!,  J.— I  agree.  ^^^ 


Solicitors  for  the  proseoation^  JIfaZ&tn  and  Co.  Coupon 

SoUoitor  for  the  defendant,  Kanl.  "SSIlJI^ 

rtUiXvM^  to 

horteracing — 

Place  kept  for 

betting  — 

Newspaper 

ofie^-ie  f  17 

Vict,  c.  119, 
«.  1. 


QUEEN'S  BENCH  DIVISION. 

Jan.  Hand  18,  190L 

(Before  Lord  Alvebstone,  C.J.,  Grantham,  Bbuci,  Dabliko, 

and  Phillimobb,  JJ.) 

Trace Y  (app.)  v.  Pbittt  (resp.)  (o) 

Factor]! — Notice  by  inspector  cw  to  sanitary  requirements — Jv/ris^ 
diction  of  justices — Power  to  inquire  into  necessity  for  require^ 
ments—AppeaJr—Public  Health  Act,  1875  (38439  Vict.  c.  55), 
8.  S8— Factory  and  Workshop  Act,  1878  (41  Vict.  c.  16),  s.  4— 
Public  Health  Acts  Amendment  Act,  1890  (53  ^  54  Vict.  c.  59), 
s.  22— Factory  and  Workshop  Act,  1891  (54  ^  55  Vict.  c.  75),  s.  2 
^Factory  and  WorksJuyp  Act,  1895  (58  ^  59  Vict.  c.  37),  s.  3. 

Where  a  factory  inspector  ha^  given  a  notice  under  sect.  22  (2)  of 
the  Public  Health  Acts  Amendment  Act,  1890,  and  sect.  2  of  the 
Factory  and  Workshop  Act,  \9Q\,ths  justices  cannot  inquire  into 
the  necessity  for,  or  the  reasonableness  of,  the  requirements 
specified  in  the  notice. 

The  only  question  that  can  be  raised  before  the  justices  is  whether 
there  has  been  a  neglect  or  refusal  to  comply  with  the  notice,  and 
they  cannot  decide  the  question  of  the  swUainlity  or  sufficiency  of 
the  accommodation  in  the  way  of  sanitary  conveniences  in  the 
factory. 

Phillimore,  J.  dissentiente. 

Semble,  the  only  appeal  against  the  requirements  contained  in  the 
notice  is  to  quarter  sessions. 

CASE  stated  on  an  information  cliarging  the  respondents  with 
nnlawfully  neglecting  and   refusing   to   comply   with  the 
reqairements  of  a  notice  given  under  sect.  2  of  the  Factory  and 

(a)  Reported  by  W.  dm  l\.  Hbrbbkt,  Esq.,  Barrister-atLaw. 
VOL.  XIX.  Q   Q 
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Tbaokt  Workshop  Act,  1891,  and  amending  Acts,  and  sect.  22  (2)  of  tlie 

Fbktty  P^^l^^  Health  Acts  Amendment  Act,  1890. 

*  The  following  facts  were  proved  or  admitted : — 

.  1901.  The  respondents  were  the  occupiers  of  a  building  used  as  a  corset 

' —  factory  situate  at  Tower  Ramparts. 

ifbrfcJkop  '^^^  Public  Health  Acts  Amendment  Act,   1890,   had   been 

Acts—  adopted  in  the  borough  of  Ipswich. 

Sanitwry  The  building  in  question  was  a  factory  within  the  meaning  of 

"^^^^fcHo  *¥  Factory  and    Workshop   Acts,   1878-95,   and  was    situate 

provide—  within  the  sanitary   districts   of   the   Ipswich   Urban   Sanitary 

Necessity—  Authority. 

^^peaJ^  ^^  "^^^  appellant  was  an  inspector  under  the  Factory  and  Work- 
JiwMdtcfion  shop  Acts,  1878-95. 

—-38  ^  39 .  The  notices  prescribed  by  sect.  4  of  the  Factory  and  Workshop 
s  38-41  7<ct  '^^^^  1878,  were  given  to  the  sanitary  authority  by  meaus  of  a 

c.  1*6, ».  4;  letter  dated  the  2nd  day  of  March,  1899,  of  which,  so  far  as  it  is 
53  ^  54  Vict,  material  to  this  case,  the  following  is  a  copy : 


Q>7       o       ^^^  women   when  yisited;    full  number   1000.      Fourteen  sanitary  conTenienoet 
c.  37,  a.  8.     provided. 

It  appeared  to  the  appellant  that  the  acts,  neglects,  and  defaults 
alleged  in  the  letter  of  the  2nd  day  of  March,  1899,  were  punishable 
or  remediable  under  the  laws  relating  to  public  health,  but  not 
under  the  Factory  and  Workshop  Acts. 

Proceedings  were  not  taken  by  the  sanitary  authority  upon  the 
notice  so  far  as  it  related  to  the  alleged  insufficiency  of  sanitary 
accommodation  for  womeu  against  the  owners  or  occupiers  of  the 
factory. 

It  appeared  to  the  appellant  that  the  provisions  of  sect.  22  (1) 
of  the  Public  Health  Acts  Amendment  Act,  1890,  were  not  com- 
plied with  on  the  15th  day  of  May,  1899,  in  the  case  of  the 
factory. 

The  appellant  gave  a  written  notice  to  the  respondents,  the  occu- 
piers of  the  factory,  of  which  notice  the  following  is  a  copy : 

Factory  Department,  Home  Office,  London,  S.W. — I,  the  undersigned,  one  of  H.M. 
inspectors  of  factories,  acting  in  puifiuance  of  sect  4  of  the  Factory  and  Workshop 
Act,  1878,  sect  2  of  the  Factory  and  Workshop  Act,  1891,  and  sect  8  of  the  Factory 
and  Workshop  Act,  1895,  hereby  give  you  notice  under  sect.  22,  sub-sect  (2),  of  the 
Public  Health  Acts  Amendment  Act»  1890,  that  the  provisions  of  sect.  22,  sub-soct  (1), 
of  that  Act  are  not  complied  with  in  the  buildiog  of  which  you  are  occupier,  used  as 
a  manufactory  and  situated  at  Tower  Ramparts,  Ipswich,  the  same  being  a  factory 
within  the  meaning  of  the  Factory  and  Workshop  Act,  1878,  and  I  hereby  require 
you  within  two  calendar  months  from  the  date  of  this  notice  to  provide  the  said 
building  with  sufficient  and  suitable  accommodation  in  the  way  of  sanitary  con- 
veniences, having  regard  to  the  number  of  persons  employed  or  in  attendance  at  the 
said  building,  and  with  proper  separate  accommodation  lor  persons  of  each  sex,  and 
for  that  purpose  to  provide  for  the  use  of  the  females  so  employed  or  in  attendance 
eighteen  additional  water-closets,  with  proper  fittings  and  appurtenances.  If  yon 
neglect  or  refuse  to  comply  with  this  notice,  you  will  be  liable  for  such  default  to  a 
penalty  not  exceeding  20i.  and  to  a  daily  penalty  not  exceeding  AQa^  and  proceedings 
will  be  taken  in  pursuance  of  the  said  sect.  22  of  the  Public  Health  Acts  Amend- 
ment Act,  1890,  to  recover  the  same. — (Signed)  Amma  Tbaobt.  May  15th,  1899. — 
To  Messrs.  Pretty  and  Co.  Limited,  Tower  Ramparts.. 
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The  respondents^  the  occnpiers  of  the  factory,  neglected  or      Trackt 
refased  to  comply  with  the  last-mentioned  notice.  p   '^  r 

On  behalf  of  the  appellant  it  was  contended  npon  the  above        * 

stated  facts  that  the  Court  of  Summary  Jurisdiction  had  no  juris-        luoi. 
diction  to  hear  evidence  upon  or  decide  the  question  of  the  suit-        ZZTand 
ability  or  sufficiency  of  the  accommodation  in  the  way  of  sanitary     ^mSaop 
conveniences  existing  in  the  factory,  or  the  necessity  for  the       AcU^ 
farther  accommodation  required  by  the  notice  dated  the  15th  day     Sanitary 
of  May,  1899,  and  nhat  those  questions  were  by  law  left  to  the  ""^nIh^o 
discretion  of  the  appellant.     In  support  of  this  contention  the     provicb — 
following  cases  were  cited :  8t.  Imke'a  Vestry  v.  Lewis  (5  L.  T.    Necessity— 
Rep.  608),  Hargreaves  v.  Taylor  (8  L.  T.  Rep!  149),  and  Bogle  v.  ^""^^L^^ 
Sherborne  Local  Board  (46  J.  P.  675).  Jurisdiction 

On  behalf  of  the  respondents  it  wasi  contended  that  the  matters    —38  4-  39 
were  questions  of  fact  which  the  justices  had  jurisdiction  to  decide     ^^.'^i  7^** 
apon  evidence  to  be  given  before  them.  *c.  16^ «.  4 ; 

The  justices  decided  in  favour  of  the  contentions  of  the  respon-  53  ^  54  Vict, 
dents,  and  accordingly  heard  evidence  on  behalf  of  the  appellant  .54^55  ^?1 
and  the   respondents,    and    upon   that   evidence  dismissed   the    c.75, «.  2^ 
sammons  and  ordered  the  appellant  to  pay  6Z.  4«.  costs.  58  ^  59  Viet, 

They  found  as  facts  (1)  that  the  existing  sanitary  accommoda-  ^'  ^'^*  *•  ^* 
tion  in  the  factory  was  suitable  and  sufficient ;  (2)  that  the  sani- 
tary authority  had  made  all  due  inquiry  into  the  suitability  and 
sufficiency  of  the  sanitary  accommodation  existing  in  the 
factory,  and  had  found  the  accommodation  to  be  suicable  and 
sufficient. 

The  question  for  the  opinion  of  the  Court  was  whether  they  had 
jurisdiction  to  hear  evidence  upon  or  decide  the  question  of  the 
suitability  or  sufficiency  of  the  accommodation  existing  in  the 
factory  or  required  by  the  notice. 

The  Attorney-General  (Sir  R.  Finlay,  Q.C.),  Sutton,  and  Mvdr 
for  the  appellant. — This  case  depends  upon  the  construction  to 
be  placed  upon  certain  sections  in  the  Factory  and  Public  Health 
Acts.  By  sect.  4  of  the  Factory  and  Workshop  Act,  1878 
(41  Vict.  o.  16),  "  where  it  appears  to  any  inspector  under  this 
Act  that  any  act,  neglect,  or  default  in  relation  to  any  .  •  . 
water-closet  ...  in  a  factory  or  workshop  is  punishable  or 
remediable  under  the  law  relating  to  public  health,  but  not  under 
this  Act,  that  inspector  shall  give  notice  in  writing  of  such  act, 
neglect,  or  default  to  the  sanitary  authority  in  whose  district  the 
factory  ...  is  situate,  and  it  shall  be  the  duty  of  the  sani- 
tary authority  to  make  such  inquiry  into  the  subject  of  the  notice 
and  take  such  action  thereon  as  to  that  authority  may  seem 
proper  for  the  purpose  of  enforcing  the  law."  So  it  will  be  seen 
that  under  the  Act  of  1878  the  duty  of  inquiry  and  of  taking 
action  vested  with  the  sanitary  authority  only.  Sect.  22  of  the 
Pubhc  Health  Acts  Amendment  Act,  1890,  contains  the  provi- 
sions as  to  sanitary  conveniences  in  factories,  and  it  provides  a 
remedy.  Before  the  magistrates  the  notice  and  order  are  final, 
though  there  is  an  appeal  to  quarter  sessions  under  sect.  7.     The 

Q  Q  2 
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Tbagbt      next  step  in  the  legialation  was  sect.  2  of  the  Factory  and  Work- 

Pbotty       ^'^^P  ^^^*  ^^^^  (^^  *  ^^  ^^°**  ^'  '^^)*  which  provides  that "  where 

notice  of  an  act^  neglect^  or  default  is  given  by  an  inspector 

1901.       under  the  said  sect.  4     ...     to  a  sanitary  authority^  and  pro- 
F   i      and  ^®®^^°8^  ^^®  ^^^  taken     .     .     ,     for  punishing  or  remedying 
WorJcshop     ^^^  <^^>  neglect^  or  default,  the  inspector  may  take  the  like  pro- 
Acts—       ceedings  for  punishing  or  remedying  the  same  as  the  sanitary 
Sanitary     authority  might  have  taken,  and  can  recover  any  expenses  from 
^a^otice^o    ^^®  sanitary  authority  not  recovered  from  the  other  person.     So 
provide—     it  would  seem  that  if  the  sanitary  authority  do  not  move  after  the 
NeesaHy—  notice  mentioned  in  sect.  4  of  the  Act  of  1878  the  inspector  can 
peae&—      take  the  like  proceedings  himself.     The  question,  therefore,  is. 
Jurisdiction  dooR  this  Section  give  the  inspector  power  to  serve  a  notice  under 
-38  4-  39    sect.  22  of  the  Public  Health  Acts  Amendment  Act,  1890,  from 
t  38^41  F^i  which  there  is  no  appeal  except  to  quarter  sessions  ?  We  contend 
c.  16, 8.4;    that  the  inspector  is  in  the  same  position  as  the  sanitary  authority, 
53  ^  54  Vict  either  with  or  without  an  appeal  under  sect.  7  of  the  Public 
^flsvLl  ^^^^^^  ^c^s  Amendment  Act,  1890.     By  sect.  8  of  the  Factory 
*  c.  75, ». 2;    8^^  Workshop  Act,  1895,  "where  notice  of  an  act,  neglect,  or 
58  4r  5d  Vict,  default  is  given  by  an  inspector  under  sect.  4  of  the  principal 
c.  37, 9. 3.     ^ct '' — ^that  is,  the  Act  of  1878 — "  to  a  sanitary  authority,  it  shall 
be  the  duty  of  the  sanitary  authority  to  inform  the  inspector  of 
the  proceedings  taken  in  consequence  of  the  notice,''  and  further, 
the  time  in  sect.  2  of  the  Act  of  1891  is  altered  to  one  month. 
The  summons  clearly  brings  out  what  the  charge  was,  and  the 
first  letter  to  the  sanitary  authority  was  in  accordance  with  sect.  4 
of  the  Act  of  1878.     Then  a  notice  is  given,  for  the  non-compli- 
ance with  which  the  present  summons  is  issued.     The  point  in 
this  case  is  a  new  one.     But,  even  if  the  sanitary  authority  come 
to  the  conclusion  that  there  is  no  act,  neglect,  or  default,  the 
inspector  can  proceed  further,  otherwise  sect.  2  (2)  of  the  Factory 
and  Workshop  Act,  1891,  would  be  a  nullity.     The  intention  of 
the  section  is  to  give  a  sort  of  appeal.     The  effect  of  the  two 
sections  is  that  the  inspector  may  give  notice  to  the  sanitary 
authority,  but  if  they  take  no  action  then  the  inspector  himself 
cai^  take  proceedings.     In  a  borough  such  as  Ipswich  the  only 
way  by  which  proceedings  can  be  taken  is  by  a  notice,  and 
further  it  should  be  noticed  that  the  sanitary  authority  do  not  act 
altogether  independently,  but  under  sect.  3  of  the  Act  of  1895 
they  must  keep  the  inspector  informed  as  to  any  proceedings 
taken.  They  also  referred  to  the  Public  Health  Act,  1875  (38&39 
Vict.  0.  55),  ss.  36,  38.     Sect.  38  deals  with  factories,  and  shows 
what  the  law  was  at  that  time  before  the  Factories  and  Workshop 
Acts.    Sect.  68  of  the  Factory  and  Workshop  Act,  1878,  shows  the 
powers  inspectors  have  for  carrying  the  Act  into  force  and  for 
satisfying  themselves;  and  sect.  7  of  the  Public  Health  Acts 
Amendment  Act^  1890,   gives  the  right  of  appeal  to  quarter 
sessions,  except  where  there  is  an  appeal  to  the  Local  Grovem- 
ment  Board  under  sect.  268.      Where  sect.  22  of  the  Public 
Health    Acts    Amendment    Act,    1890,   is    in    force^   and   the 
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provisions  of  sect.  38  of  the  Public  Health  Act,  1875,  superseded,      Tbaokt 
the  only  remedy  is   that  provided  by  sect.  22  ;    and  so  if  the      p^* 

local  authority  will  not  take  proceedings,  sect.  2  of  the  Factory        ' 

and  Workshop  Act,  1891,  is  of  no  use,  for  the  inspector  cannot        1901. 
give  the  notice.     [Phillimore,  J. — ^Where  in  the  Public  Health        '  , 

Acts  Amendment  Act,  1890,  do   you  get  the  powers  given  to     workshop 
the  inspector  ?]     The  sanitary  authority  got  their  powers  under       Aett— 
sect.  4  of  the  Factory  and  Workshops   Act,  1878,  and  so  all     Sanitary  ^^ 
those  powers  are  open  to  the  inspector.     Under  sect.  3  of  the  ^^yoj^J^Ho* 
Factory    and   Workshop  Act,  1895,   the  word  ^'proceedings*'     provide— 
includes  the  step  by  the  local  authorities  in  giving  the  notice.    ^*l**'**^pj. 
Where  the  sanitary  conveniences  are  not  proper,  the  factory    ^p^^e^ 
becomes  one  which  is  not  kept  in  accordance  with  the  Acts ;  and   jurisdictitm 
sect.  81  of  the  Factory  and  Workshop  Act,  1878,  and  sect.  35  of  the    —38  <f  89 
Act  of  1895  show  how  such  a  factory  is  dealt  with.     Sect.  35  of  the  ^  ^^,'l{  ^j. 
Act  of  1895  applies  where  sect.  22  of  the  Public  Health  Act,    c.  1*6, ».  4; 
1890,  does  not.     But  the  inspector  has  the  same  powers  as  the  53  4-  64  Viet 
sanitary  authority,  and  there  would  be  the  same  appeal  under  kaI^kky^I 
sect.  7  of  the  Act  of  1890.     There  are,  therefore,  two  classes  of    c.  75, «.  2; 
proceedings.      First,   those   within   the  Act  of  1890  for  non-»  58  ^  59  Vict, 
compliance  with  sect.  35  of  the  Factory  and  Workshop  Act,    *•  ^'^*  *•  ^• 
1895,  and  in  such  cases  the  magistrates  can  go  into  the  facts. 
The  others  are  those  within  the  Act  for  non-compliance  with  the 
notice,  and  in  such  a  case  the  magistrate  cannot  go  into  the 
facts.     In  such  cases  the  notice  is  final. 

Macmorran,  Q.C.  (E.  E.  Wild  with  him)  for  the  respondent. — 
Throughout  the  whole  of  the  sanitary  legislation,  the  person 
required  to  do  work  is  heard  at  one  stage  of  the  proceedings  or 
another.     Sect.  22  of  the  Public  Health  Acts  Amendment  Act, 

1890,  gives  no  appeal  to  the  Local  Government  Board,  but 
instead  of  that  an  appeal  is  allowed  by  sect.  7  to  quarter  sessions 
—that  is,  where  the  requisition  is  by  the  statutory  authority. 
But  where  the  notice  is  given  by  the  inspector  no  appeal  is 
provided  for.  If  the  Public  Health  Acts  Amendment  Act,  1890, 
is  not  adopted  by  the  urban  authority,  and  in  all  rural  districts, 
the  section  that  governs  is  sect.  35  of  the  Factory  and  Workshop 
Act,  1895,  and  in  such  a  case  there  are  two  judicial  hearings. 
If  the  Crown  is  right  in  their  contention,  where  an  inspector 
gives  a  notice  under  sect.  2  of  the  Factory  and  Workshop  Act, 

1891,  the  owner  of  a  factory  has  no  right  of  appeal  and  no 
means  of  having  an  inquiry.  Sect.  4  of  the  Factory  and  Work- 
shop Act,  1878,  was  to  enable  a  factory  inspector  to  call  the 
sanitary  authority's  attention  to  nuisances  which  they  ought  to 
get  abated.  The  duty  of  the  sanitary  authority  under  the 
section  is  to  make  inquiry  and  see  if  the  notice  is  well  founded. 
In  this  case  they  have  done  all  that  they  are  required  by  law 
under  that  section,  or  sect.  22  of  the  Act  of  1890.  The  meaning 
of  the  word  "proceeding'*  in  sect.  2  (2)  of  the  Factory  and 
Workshop  Act,  1891,  is  where  proceedings  ought  to  be  taken. 
The  inspector  cannot  himself  find  as  a  fact  that  there  has  beeu 
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Traokt  an  act^  neglect^  or  defaalt.     There  mast  be  some  judicial  determi- 

p  ^'  nation.     He  referred  to  St.  LuWa  Vestry  v.  Lewis  (5  L.  T.  Rep. 

fRKWT.  gQg  ^  J    B.  &  S.  865 ;  Hargreaves  v.  Taylor,  8   L.  T.  Rep.  149  ; 

1901.  3  B.  &  S.  613). 

_  , —  ^      The  Attorney-General  in  reply. 

Factory  and  ^  ^  '  n  j  u. 

Worhfhcp  C'wr.  adv.  vult. 

AcU—  Jan.  18. — Lord  Alvjsbstonb,   C.J.    read  the  following  judg- 

Qamtary     ment : — This   case   raises^   in    my    opinion,    qaestions   of   very 
^^^oUcTL    considerable  difficulty,  and  I  express  ray  judgment  with  great 
provide—     hesitation.     After  the  best  consideration   £   caa   give   I   have, 
NecMaity—    however,  come  to  the  conclusion  that  the  appellant  is  entitled  to 
•^^*^^^      judgment.      The  substantial  question  which  arises   is  whether 
Juriadieiion   upou  a  summons  for  penalties  under  sub-sect.  3  of  sect.  22  of 
—^8  4-39     the  Public  Health  Acts  Amendment  Act,  1890,  for  neglect  to 
sis^-Vi  F^'t  comply  with  a  notice  given  by  a  factory  inspector,  it  is  competent 
'  c.  I'c, «.  4;    ^or  the  magistrates  to  receive  evidence  upon  the  merits  as  to  the 
58  4-  54  VicU  necessity   for  the  sanitary    accommodation    required    by    such 
&i^'ks  F^£  ^^*'^^®'     ^®  difficulty  arises  from  the  fact  that  the  powers  of 
«.  75  «.  2*'    *^®  factory  inspector  in  the  matter  are  given  by  reference  to  the 
58  ^  59  Yict.  powers  of  the  sanitary  authority  under  the  Public  Health  Act ; 
c.  87, 9.  8.    and  ^e  have  to  determine  to  what  extent  the  powers  of  the 
sanitary  authority  are  transferred  under  the  general  words  used. 
Certain  other  incidental  points  arise  which  1  will  consider  in  the 
course  of  my  judgment.     In  dealing  with  cases  of  legislation  by 
reference^  I  think  that^  as  a  rule,  the  primary  consideration  to  be 
kept  in  view  is  the  general  scope  and  object  of  the  amending 
legislation,  as  this  affords  more  guide  as  to  whether  a  wide  or 
narrow  interpretation   is    to   be    put    upon    general   words   or 
expressions  capable  of  a  wider  or  narrower  meaning.     By  the 
4th   section   of   the   Factory  and   Workshop   Act,    1878,  it   is 
provided  that  where  it  appears  to  an  inspector  under  the  Act 
that  any  neglect  or  default  under  the  Act  in  relation  to  any 
water-closet,  earth  closet,  or  other  matter  in  the  factory  or  work- 
shop is  punishable  or  remediable  under  the  law  relating  to  public 
health,  and  not  under  the  Factory  and  Workshop  Act,  1878,  the 
inspector  shall  give  notice  in  writing  of  such  act,  neglect,  or 
default  to  the  sanitary  authority  of  the  district,  and  it  shall  be 
the  duty  of  the  sanitary  authority  to  make  such  inquiry  into  the 
subject  of  the  notice  and  take  such  action  thereon  as  to  the 
authority  may  seem  proper  for  the  purpose  of  enforcing  the  law. 
By  the  same  section  it  was  provided  that  an  inspector  under  the 
Act  may  for  the  purposes  of  the  section  take  with  him  to  the 
factory  a  medical  officer  of  health,  inspector  of  nuisances,   or 
other  officer  of  the  sanitary  authority.     The  material  provisions 
of  the  law  relating  to  public  health  which  were  in  force  at  that 
time — namely,  at  the  passing  of  the  Factory  and  Workshop  Act, 
1878 — are  to  be  found  in  sects.  35,  36,  and  38  of  the  Public 
Health  Act,  1875.     The  most  material  section  is  the  88th,  which 
provided  that,  where  it  appeared  to  any  local  authority  by  the 
report  of  their  surveyor  that  any  house  is  used  or  intended  to  be 
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used  as  a  factory  in  whicli  persons  of  both  sexes  were  employed      Tracet 
the  local  authority  mighty  if  they  thought  fit,  by  written  notice      pn,^ 

require  the  owners  within  a  time  specified  in  the  notice  to  con-        ' 

struct  a  sufficient  number  of  water-closets,  earth  closets,  or  privies        1901. 
for  the  separate  use  of  each  sex.     The  section  provided  a  penalty    «  , 

for  neglect  to  comply  with  such  notice.     No  appeal  was  provided     Workshop 
against  the  requirements  of  the  local  authority  under  this  Act.       Acts— 
By  sect.  22  of  the  Public  Health  Acts  Amendment  Act,  1890,  J"""^^^^ 
which  is  the  section  under  which  this  case  arises,  further  powers    SnIhcbIo 
were  given  to  the  sanitary  authority.     Sub-sect.  1  of  that  section    provide— 
provides  that  every  building  used  as  a  workshop  shall  be  provided  j^*^.*****?"^ 
with  sufficient  and  suitable  accommodation  in  the  way  of  sanitary      J^^ 
convenience,  having  regard  to  the  number  of  persons  employed,  juHsdictian 
and  also  where  persons  of  both  sexes  are  employed  with  proper    — ^^S  4-  39 
separate  accommodation  for  persons   of   each  sex.     It  further^  ss^ViFict 
provides  by  sub-sect.  2  that  where  it  appears  to  an  urban  autho-    c.  16, «.  4 ; 
rity  on  the  report  of  their  surveyor  that  the  provisions  of  the  58  4-  54  Viet, 
section  are  not  complied  with  they  may  by  written  notice  require  54  i^55*^j 
the  owner  or  occupier  to  make  such  alterations  and  additions    c.  75, 8  2; 
therein  as  may  be  required  to  give  such  sufficient,  suitable,  and  58  ^  59  Viet. 
proper   accommodation.     Sub-sect.  8  prescribes   a  penalty   for    ^'  ^^»  '•  ^• 
neglect  or  refusal  to  comply  with  such  notice.     Pausing  for  a 
moment,  it  was  contended  on  behalf  of  the  respondents  that 
under  this  section  the  urban  authority  could  only  give  a  general 
notice  requiring  the  owner  or  occupier  to  provide  sufficient  and 
proper  acommodation ;  on  behalf  of  the  appellant  it  was  con- 
tended that  the  urban  authority  must  by  the  notice  specify  the 
alterations  and  additions  which  they   require   to  be  made.     I 
think  the  latter  view  is  correct.     The  section  provides  a  penalty 
for  neglect  or  refusal  to  comply  with  the  notice.     It  would,  I 
think,  be  inconsistent  with  such  an  enactment  that  the  notice 
should  be  in  general  terms  only,  as  the  person  to  whom  it  was 
given  would  in  that  case  have  no  means  of  knowing  how  he 
could  avoid  the  liabiUty  to  a  penalty.      But,  in  addition,  by 
sect.  7  of  the  same  Act,  an  appeal  to  quarter  sessions  is  given 
against  any  requirement  of  a  local  authority,  and  I  think  it  was 
intended  that  on  such  an  appeal  not  only  the  question  of  the 
necessity    for   some   additional    accommodation,   but    also    the 
reasonableness  or  propriety  of  the  amount  of  the  accommodation 
required  by  the  notice  might  be  raised.     It  was  further  con- 
tended before  us  on  behalf  of  the  respondents  that  sect.  4  of  the 
Act  of  1878  did  not  apply  to  this  section,  that  sect.  4  enabled 
notice  to  be  given  only  in  the  case  of  some  neglect  or  default  in 
relation  to  an  existing  water-closet,  earth  closet,  privy,  or  ash- 
pit, and  not  in  relation  to  alleged  insufficiency  of  accommodation. 
In  my  opinion  this  contention  is  unsound.     I  think  the  factory 
inspector  may  give  notice  to  the  sanitary  authority  in  respect  of 
a  neglect  by  the  owner  or  occupier  of  a  factory  to  comply  with 
the  provisions  of  sub-sect.  1  of  sect.  22  of  the  Act  of  1890.     I  may 
further  point  out  that  this  seems  to  be  placed  beyond  all  doubt  by 
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TxACET      the  proyisions  of  sect.  35  of  the  Factory  and  Workshop  Act, 
Prbttt       1895,  which  provides  that  in  every  place  where  sect.  22  of  the 

'      Public  Health  Acts  Amendment  Act,  1890,  is  not  in  force,  every 

1901.        factory  or  workshop  where  persons  of  both  sexes  are  employed 
F  iorv" nd   ^^^  havc  Separate  accommodation,  and  that  a  factory  or  work- 
Worlc$hop     shop  in  which  there  is  contravention   of  this   section   shall  be 
AcU—       deemed  not  to  be  occupied  in  conformity  with  the  Factory  and 
r  ^'^v^fa  Workshop  Act,  1878.     If  sect.  22  of  the  Act  of  1890  is  in  force 
^^^ffHeTto    ^^^  rights  and  duties  of  the  parties  must  be  governed  by  that 
protfide--    section.     Thus  far  I  have  only  considered  the  powers  which  were 
Neeeuity---  given  to  the  factory  inspector  to  put  the  sanitary  authority  in 
^^a_      motion;  but  by  sub-sect.  2  of  sect.  2  of  the  Act  of  1891,  under 
Juritdietion  which  the  particular  question  in  this  case  arises,  it  is  provided 
-  88  4^  39    that  where  notice  of  an  act,  neglect,  or  default  is  given  by  the 
8  38*  4i  7ict  sanitary  inspector  under  sect.  4  of  the  Act  of  1878  to  a  sanitary 
e,  16, «.  4 ;    authority  and  proceedings  are  not  taken  within   a  reasonable 
53  4"  54  Viei,  time  (fixed  by  sub-sect.  2  of  sect.  3  of  the  Factory  and  Work- 
64  J^56  7'^t    shop  Act,  1895,  at  one  mouth)  for  punishing  or  remedying  the 
c.  75,  s.  2 ;    ^^^»  neglect^  or  default,  the  inspector  may  take  the  like  proceed- 
58  #  59  Viet,  ings  for  punishing  or  remedying  as  the  sanitary  authority  might 
e.  37, «.  3.    have  taken.     The  question  which  arises  in  this  case  is  whether 
the  words  ''^like  proceedings  for  punishing  or  remedying "  are 
confined  to  legal  proceedings  in  respect  of  the  neglect  of  an 
owner  or  occupier  to  comply  with  the  notice  given  by  an  urban 
authority  under  sub-sect.  2  of  sect.  22  of  the  Public  Health  Act 
of  1890,  or  do  they  give  the  factory  inspector  the  right  himself 
to  give  a  notice  under  sub-sect.  2  of  sect.  22  of  the  Act  of  1890 
requiring  alterations  and  additions  to  be  made.     The  question  is, 
as  I  have  said,  one  of  very  great  difficulty.     The  word  "  pro- 
ceedings ''  is  not  the  word  one  would  have  expected  to  find  as 
applicable    to    a  notice   or    requirement.     Moreover,   unless   a 
requirement  given  by  a  factory  inspector  is  subject  to  the  appeal 
to  quarter  sessions,  under  sect.  7  of  the  Act  of  1890,  as  in  the 
case  of  a  requirement  by  the  local  authority,  I  should  without 
hesitation  have  come  to  the  conclusion  that  a  factory  inspector 
was  not  entitled  to  give  such  notice.     It  seems  to  me  clear  that 
the  Legislature  could  not,   without  express  words,   make  the 
opinion  of  a  factory  inspector  as  to  the  amount  of  accommodation 
required  final  and  conclusive  upon  the  factory  owner  or  occupier. 
But  the  words  in  sub-sect.  2  of  sect.  2  of  the  Act  of  1891  are 
'*  the  like  proceedings  for  punishing  or  remedying  the  same,^^  and 
unless  we  hold  that  the  factory  inspector  may  give  the  notice 
provided  by  sub-sect.  2  of  sect.  22  of  the  Act  of  1890,  it  seems 
to  me  that  we  should  be  giving  no  effect  to  the  words  "  pro- 
ceedings for  remedying ''  as  distinguished  from  punishing.     It  is 
here,  I  think,  that  we  get  assistance  in  considering  what  is  the 
general  tendency  and  scope  of  the  legislation.     By  the  Act  of 
1878  the  factory  inspector  could  only  give  notice  to  the  sanitary 
authority.     The  sanitary  authority  could  only  give  a   general 
notice  to  the  factory  owner.     By  the  Act  of  1890  further  powers 
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are  given  to  the  sanitary  authority  and  an  appeal  is  provided      Tragbt 
against  the  requirement.     Sect.  2  of  the  Act  of  1891  appears  to      p  '* 

deal  with  the  case  where  the  sanitary  authority  for  some  reason         ' 

or  other  does  not  take  sufficient  steps  to  exercise  their  powers^        1901. 
and  I  thiuk  we  can  gather  from  this  course  of  legislation  that  it   _ 
was  intended  to  supplement  the  powers  of  the  sanitary  authority     Wo^K^ 
by  giving  the  factory  inspector  an  independent  power  of  taking       Aets^ 
proceedings  for  remedying  and  punishing  in  cases  in  which  the     Sanitary 
sanitary  authority  neglected  to  act.     It  was  contended  before    _jf(,ficeio 
ns  by  the  respondents  that  no  appeal  was  given  in  the  case     provide— 
of  a   notice   of  requirement   served  by  the   factory  inspector.   Necegaity— 
I    have    already    said    that  if  I    had   come    to    this    conclu-  '^'''^^jL^^^ 
sion  I  should  not  have  decided  in  favour  of  the   appellant;  jurUdietion 
but  if  the  view  which  I  have  taken  is  correct — ^viz.,  that  the    —38^89 
factory  inspector  stands  in  the  place  of  the  local  authority  for  the     oo*' *;•  ^\ 
purpose  of  giving  a  notice  of  requirement  under  sub-sect.  2  of    ^  le,  s.  4 ; 
sect.  22  of  the  Act  of  1890 — ^then  in  my  opinion  the  words  "  like  53  4-  54  Vict. 
proceedings''  would  render  any  such  notice  the  subject  of  appeal  cii^ss  v^i 
under  sect.  7  of  the  same  Act.     If  this  view  be  correct,  effect    ^  75  ^  ^, ' 
would  be  given  to  that  which  I  gather  to  have  been  the  intention  58  ^  59  Vict. 
of  the  Legislature  without  any  injustice  to  the  factory  or  work-    c-  ^7,  s.  8. 
shop  owner.      The  notice  given  by  the  factory  inspector  will  be 
subject  to  appeal,  and^  if  not  appealed  against,  would  have  the 
same  effect  as  a  notice  given  by  the  sanitary  authority.     There 
remains  one  other  contention  of  the  respondents  which  must  be 
noticed.      It  was  urged  that  upon  the  hearing  of  a  summons 
under  sub-sect.  8  of  sect.  22  of  the  Act  of  1890,  founded  upon 
the  notice  given  by  the  urban  sanitary  authority  or  the  factory 
inspector,  the  question  of  the  necessity  for,  or  reasonableness  of, 
the  requirements  specified  in  such  notice   could  be  examined. 
That  such  question  cannot  be  raised  in  the  case  of  a  notice  of 
requirement  given  by  a  sanitary  authority  is  in  my  opinion  decided 
not  only  by  the  terms  of  the  section  itself,  but  by  a  long  series  of 
decisions  referred  to  by  the  Attorney-General  in  reply.  IJpon  such 
a  sammons^  in  my   opinion,  the  only  question  which  could  be 
raised  is  whether  there  has  been  a  neglect  or  refusal  to  comply 
with  such  notice.     Any  question  as  to  the  validity  of  the  require- 
ments must  be  raised,  if  at  all,  by  appeal  to  quarter  sessions.     I 
do  not  think^  moreover,  that  the  argument  that  there  is  a  distinc- 
tion in  the  case  of  a  notice  given  by  the  factory  inspector  in  this 
respect  can  be  maintained.      It  was  urged  that  because  such  a 
question  would  be  open,  in  the  case  of  proceedings  taken  under 
sect.  81  of  the  Factory  and  Workshop  Act  1878  in  respect  of  a 
breach  of  sect.  35  of  the  Factory  and  Workshop  Act  1895,  it  also 
ought  to  be  open  in  the  case  of  proceedings  taken  by  a  factory 
inspector  under  sub-sect.  8  of  sect.  22  of  the  Act  of  1890.     For 
the  reasons  I  have  given  in  the  earlier  part  of  my  judgment  I  do 
not  think  this  contention  can  prevail.     I   think  that  if  h  notice 
can  be  given  by  a  factory  inspector  under  sub-sect.  2  of  sect.  22 
it  has  the  same  effect,  if  not  appealed  against,  for  all  purposes,  as 
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Traoit  a  notice  given  by  the  sanitary  authority.     For  the  above  reasons 

Pbwtt  ^  *™  ^^  opinion  that  jadgment  shoald  be  given  for  the  appel* 

*  lant  and   the  case   remitted  to  the   magistrates.      My  brother 

190L  Darling  desires  me  to  add  that  he  agrees  with  the  jadgment  I 

-    .  ,  have  just  delivered. 

Worlcshop        Grantham,   J.   read   the  following  written  judgment : — ^The 

Acta—  difficulty  that  has  arisen  in  this  case  in  determining  the  power 

Banxtary  q{  factory  inspectors,  has  been  caused  entirely  by  the  system, 

^'—NoHceto  unfortunately  so  often  adopted  in  the  present  day,  of  legislating 

provide—  by  reference  to  other  Acts  and  by  the  incorporation  of  sections  of 

Necessity—  earlier  Acts  of  Parliament.      The  references  backwards  and  for- 

^peaee—  ^^rds  throughout  the  Act  and  sections  of  Acts  in  dispute  are 

JuHsdiciion  most  bewildering  and  perplexing,  and  I  am  not  surprised  that 

—08  4"  39  the  magistrates  misunderstood,  as  I  think  they  did,  their  powers 

t  ss'*  41  Vict  ^^  *^®  proceedings  when  the  matter  came  before  them.     If  the 

c.l'e, «.  4;  history   of  the   factory   legislation  of  the  nineteenth  century  is 

53  4r  54  Vict,  considered,  and  particularly   that  of  the  past  twenty  or  thirty 

54  ^bbvtt  7^^^9  ^*  ^^1^>  I  think,  be  found  that  the  Legislature  has  advisedly 
c.  75,  8.2;  done  what  it  intended  to  do^ — viz.,  gone  on  step  by  step  in  its 

58  4-  59  VicL  endeavour  to  compel  the  owners  of  factories  to  put  them  in  a 
c.  37, 8. 3.  healthy  and  sanitary  condition.  Finding  its  earliest  efforts  often 
frustrated  and  foiled  by  the  supineness  or  self  interest  of  the 
sanitary  authorities — ^whose  aid  was  first  sought  to  carry  out  its 
viewS' — the  Legislature  has  at  last  adopted  more  drastic  measures^ 
and  as  the  inspectors  have  been,  in  later  years  at  any  rate, 
always  selected  for  this  work  on  account  of  their  special  qualifi.* 
cations  for  it,  the  Legislature  as  a  last  resort  has  placed  the 
inspectors  in  the  same  position  that  the  sanitary  authorities 
previously  occupied,  and  given  them  power  to  order  the  neces- 
sary work  to  be  done,  and  if  not  done  of  enforcing  the  fines 
leviable  for  the  breaches  of  the  law  in  failing  to  obey  the 
inspectors'  orders.  It  should  not  be  forgotten  that  the  experi- 
ence of  factory  inspectors  is  gained  by  their  supervision  of 
factories  over  the  whole  of  England,  whereas  the  surveyor  of  the 
local  authority  in  many  cases  has  no  experience  of  this  kind  what- 
ever^ and  as  the  Legislature  has  given  to  the  sanitary  authority 
(as  many  legal  decisions  show)  the  absolute  discretion  of  deter- 
mining whether  work  is  to  be  done  or  not,  subject  to  the  over- 
riding decision  of  the  Court  of  Quarter  Sessions,  it  would  be 
strange  indeed  if  this  same  power  should  not  be  confided 
to  the  more  experienced  inspector.  Not  only  is  the  sanitary 
inspector  often  inexperienced  in  the  special  requirements  of 
factories  to  make  them  properly  healthy  and  sanitary,  but  he  is 
sometimes  liable  to  be  influenced  by  the  factory  owner,  who  is 
not  infrequently  one  of  the  leading  magistrates  of  the  borough 
in  which  the  factory  is  situate.  Let  us  see  therefore  whether  the 
sequence  of  legislation  does  or  does  not  bear  out  the  views  that 
I  have  thus  far  expressed.  The  first  Factory  Act  was  passed  as 
long  ago  as  1802  (42  Geo.  3,  c.  73).  That  Act  dealt  not  only 
with  the  morals  and  the  religions  teaching  of  those  working  in 
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factorieB,  bat  also  with  the  hours  of  labour^  and  the  ventilation  Traokt 

and  light  of  the   factory.      It  was  in  fact  the  foundation  of  all  _  ^' 

snbseqnent  factory  legislation.     It  was  amended  by  various  sub-  * 

sequent  Acts  until  we  come  to  the  Act  of  19  &  20  Vict.,  which  idOU 


Factory  and 


incorporated  most  of  the  preceding  Acts^   and   was  called  the 
Factory  Act   1856.      But  no  sooner  was  that  Act  passed  than    ''woriahop 
amendments  and  extensions  followed  each  other  in  rapid  sacces-       Acta— 
sion  until  after  the  passing   of  the  Public  Health  Act  1875  we     Sanitary 
came  to  the  Act  of  1878,  which   practically  repealed  all  fonuer  ^^'j^oticTto' 
Acts,   and   codifying   as   it   did    the   existing  legislation,    also    provide-^ 
enlarged  the  powers  of  the  sanitary  authorities,  and  brought  more   Neceeaity— 
factories  within  the  purview  of  the  Act.      Unfortunately  even  in    ^^^gL, 
this  comprehensive  Act  of  1878,  the  Legislature  referred  back  to   jurisdiction 
the  Public  Health  Act  of   1875,  and  incorporated  some  of  its    —38  4*  39 
sections  instead  of  making  it  a  complete  Act.     The  Acts  now  ^  g^f'^^V  ^^^ 
applying  to  this  particular  matter  commence  therefore  with  the  C  is,  «.4; 
Act  of  1875,  sect.  38  of  which  is  in  these  words:    ''Where  it  sa^fwVic'i. 
appears  to  any  local  authority  by  the  report  of  their  surveyor  54^^55'^?* 
that  any  house'  is  used   or  intended   to    be  used  as  a  factory    ^  75^ «.  2 ; 
or  building  in  which  persons  of  both  sexes   are  employed    or  58  (j-  59  Vict, 
intended  to  be    employed  at    one  time    in    any   manufacture,    ^-  ^'^*  ••  ^* 
trade,   or    business,    the    local    authoritv    may,  if  they     think 
fit,     by     written     notice,     require     the     owner     or     occupier 
of  SQch  house,  within  the  time  therein  specified,  to  construct  a 
sufficient  number  of  water-closets,  earth  closets,  or  privies  and 
ashpits    for   the  separate    use  of  each  sex.     Any  person  who 
neglects  or  refuses  to  comply  with  such  notice  shall  be  liable  for 
each  default  to  a  penalty  not  exceeding  20Z.,  and  to  a  further 
penalty   not  exceeding   40«.  for  every   day   during  which  the 
default  is  continued.^^     That  Act  was  extended  by  the  Public 
Health  Acts  Amendment  Act  of  1890,  sect.  22  of  which  is  as 
follows :  ^'  (1)  Every  building  used  as  a  workshop  or  manufac- 
tory, or  where  persons  are  employed  or  intended  to  be  employed 
in  any  trade  or  business,  whether  erected  before  or  after  the 
adoption  of  this  part  of  the  Act,  in  any  district,  shall  be  provided 
with    sufficient   and    suitable    accommodation    in   the   way    of 
sanitary  conveniences,  having  regard  to  the  number  of  persons 
employed  in,  or  in  attendance  at,  such  building,  and  also  where 
persons  of  both  sexes  are  employed,  or  intended  to  be  employed 
or  in  attendance,  with  proper  separate  accommodation  for  persons 
of  each  sex.     (2)  Where  it  appears  to  an  urban  authority  on  the 
report  of  their  surveyor  that  the  provisions  of  this  section  are 
not  complied  with  in  the  case  of  any  building  the  urban  autho- 
rity may,  if  they  think  fit,  by  written  notice,  require  the  owner 
or  occupier  of  any  such  building  to  make  such  alterations  and 
additions   therein   as  may  be  required    to  give   such  sufficient, 
snitable,   and    proper    accommodation    as   aforesaid.     (3)   Any 
person  who  neglects  or  refuses  to  comply  with  any  such  notice 
shall  be  liable  for  such  default  to  a  penalty  not  exceeding  201., 
and  to  a   daily  penalty   not  exceeding  408.      (4)  Where   this 


604  CRIMINAL  LAW  GASES. 

TBAotT      section  is  in  force  sect.  88  of  the  Public  Health  Act,  1875,  shall 

p^^^^      be  repealed.*'     By  this  sect.  22,  therefore,  suitable  accommoda- 

'      tion  was  to  be  provided  by  way  of  sanitary  conveniences  having 

1901.        regard  to  the  number  of  persons  employed  in  any  factory ;  and 
F  lo      nd   ^^®   initiation   of  proceedings  is   to   be  ''on  the  report  of  the 

WorlcMhop     surveyor  of  the  urban   authority,"  which  authority  by  written 
Acts—       notice  could  require  such  additions  to  be  made  as  would  provide 

Sanitary     sufficient  accommodation  in  the  factory,  the  enforcement  of  their 

-^oUcB^o    notice  being  by  application  for  penalties  in  the  asual  way.     By 

promdB—     these   Acts,  therefore,  the  local  authority — that  is  to  say,  the 
Neceaaity—    mayor,  aldermen,  and  burgesses  in  a  borough  like  Ipswich — ^had 

plwkjJ— -      po"^er  in  such  a  factory  as  this,  by  written  notice,  to  compel  the 
Juriadietion   Owner  or  occupier  for  the  time  being  to  provide   a   sufficient 

—38  4r  89     number  of  conveniences  for  each  sex,  under  the  penalty  of  a  heavy 
a  38  •  ii  Vict  ^^^  ^^^  failure  to  comply  with  the  order.     There  was  no  appeal  to 

e.  16. «.  4 ;    the  magistrates  against  this  order,  but  under  sect.  7  of  the  Public 

53  4-  54  Vict.  Health  Acts  Amendment  Act,  1890,  "  any  person  aggrieved  by 

KA^^*A'^\  any  order,  determination,  or  requirement    of  a  local  authority 

e-ts  ..^f  nnder  this  Act  may  appeal  in  manner  provided  by  the  Summar> 
68  4"  59  Viet.  Jurisdiction  Acts  to  a  Court  of  quarter  sessions."     To  enforce 

c.  87,  a.  3.  i\^Q  penalty,  however,  the  local  authority  had  to  apply  to  the 
Court  of  Summary  Jurisdiction,  which  Court  had,  as  I  have 
just  said,  no  power  to  inquire  into  the  merits  of  the  order. 
By  these  Acts  it  will  be  noticed  that  it  was  left  to  the  surveyor 
to  the  sanitary  authority  to  report  to  the  local  authority,  and  it 
can  well  be  imagined  that  the  surveyor — an  official  knowing 
much,  perhaps,  of  bricks  and  mortar  and  of  drainage— would 
know  but  little  of  factory  requirements ;  and  by  the  time  that 
the  Act  of  1878  was  passed,  it  was  evident  that  the  Legislature 
had  found  that  the  surveyor  of  the  local  authority  was  not  suffi- 
ciently alive  to  the  sanitary  deficiencies  and  requirements  of 
factories^  for  by  sect.  4  of  the  Factory  and  Workshop  Act  of 
1878  it  is  expressly  provided  that  it  shall  be  the  duty  of  the 
(factory)  inspector  to  give  notice  to  the  sanitary  authority  of  the 
neglect  or  default  in  the  factory.  The  section  reads  as  follows  : 
"  Where  it  appears  to  an  inspector  under  this  Act  that  any  act, 
neglect,  or  default  in  relation  to  any  drain,  water-closet,  earth 
closet,  privy,  ashpit,  water  supply,  nuisance,  or  other  matter  in  a 
factory  or  workshop  is  punishable  or  remediable  under  the  law 
relating  to  public  health,  but  not  under  this  Act,  that  inspector 
shall  give  notice  in  writing  of  such  act,  neglect,  or  default  to  the 
sanitary  authority  ;  and  it  shall  be  the  duty  of  the  sanitary- 
authority  to  make  such  inquiry  into  the  subject  of  the  notice,  and 
take  such  action  thereon  as  to  that  authority  may  seem  proper 
for  the  purpose  of  enforcing  the  law.  An  inspector  under  this 
Act  may,  for  the  purpose  of  this  section,  take  with  him  into  a 
factory  or  a  workshop  a  medical  officer  of  health,  inspector  of 
nuisances  or  other  officer  of  the  sanitary  authority .''  It  was 
evidently  found,  therefore,  that  the  local  surveyor  was  remiss  in 
giving  notice  or  ii^  initiating  these  inquiries^  so  he  was  sup* 


OBtHtKAli  liAW  CASES.  605 

planted^  or  at  any  rate  the  factory  inspector  was  given  equal       Tbaobt 
powers  in  initiating  proceedings.      Bnt  it  being  still  hoped  that      p  ^'  « 

the   local   sanitary   authority   would   see   that    proper    sanitary         ' 

reqairements  were  provided  when  their  attention  was  officially        1901. 
drawn  by  the  inspector  to  the  omission,  the  power  to  compel  the        r~    , 
owner  to  remedy  the  default  was  still  left  with  the  sanitary  autho-     wwi^hop 
rity.     It  is  common  knowledge,  however,  that  in  many  cases  the       Actt— 
local  sanitary  authority  for  varioas  reasons  declined  to  or  at  any     Sanitary 
rate  did  not  act.      Sometimes  no  donbt  because  the  influence  of  '^ifn^flte' 
the  factory  owner  was  paramount  in  the  borough  in  which  his     provid^-^ 
factory  was  sitnated,  and  sometimes  from  ignorance.     Hence  the   Neeeanty— 
Legislature  had  again  to  make  the  law  more  stringent^  and  the      ^^^^  ^^ 
Factory  and  Workshop  Act,  1891^  was  passed.     Sect.  2  is  in  Jurisdiction 
these  words:  ''(1)  Sect.  4  of  the  principal  Act  shall  apply  to     -^Sf39 
workshops  conducted  on  the  system  of  not  employing  any  child,     ag^ii  ir't 
young  person,  or  woman  therein,  and  to  laundries;  (2)  Where  'c.i6,  «.4; 
notice  of  an  act,  neglect,  or  default  is  given  by  an  inspector  53  ^  54  Vict, 
under  the  said  sect.  4  as  amended  by  this  Act  to  a  sanitary  ^^gt'S^i 
authority^  and  proceedings  are   not  taken  within  a  reasonable    ^75  3.2^' 
time  for  panishing  or  remedying  the  act,  neglect,  or  default,  the  58  4>  59  Viet. 
inspector    may   take    the   like   proceedings    for  punishing    or    «•  *7,  f.  S. 
remedying  the  same  as  the  sanitary  authority  might  have  taken, 
and  shall  be  entitled  to  recover  n*om  the  sanitary  authority  all 
such  expenses  in  and  about  the  proceedings  as  the  inspector 
incurs  and  are  not  recoverable  from  any  other  person,  and  have 
not  been  incurred  in  any  unsuccessful  proceedings.^'     In  other 
words,  it  having  been  found  that  the  local  authority  would  not 
do  its  duty^  the  factory  inspector  was  given  an  overriding  autho- 
rity to  get  the  work  done.     Power  is  given,  it  will  be  noticed^  to 
the  factory    inspector    to    take   the    like   proceedings   as   the 
sanitary     authority     might    have    taken    where    the     sanitary 
aothority    had    not    taken    proceedings    within    a    reasonable 
time  to   remedy  the    default    previously  notified  to  him.      To 
find    out   the    powers,    therefore,    that    the  factory   inspector 
now  possesses  you   have  only   to  refer   back  to  the   previous 
Acts    to    see  what   powers   the    sanitary  authority    previously 
possessed.      Now,     by    the    Public     Health    Act,    1875,    and 
the  Factory  and  Workshop   Act,    1878,    the   local    authority 
had  power  to  order  certain  work  to  be  done,  and  the  order  being 
made,  the  magistrates  had  no  power  of  inquiring  into  the  reason- 
ableness or  not  of  the  order,  though  the  Court  of  Quarter  Sessions 
had.    Yet  it  is  said  when  the  factory  inspector  gives  the  order 
the  magistrates  have  power  to  inquire  into  its  reasonableness. 
In  other  words,  it  is  said  that  the  superior  authority  is  to  have 
leas  power   than   the  inferior.     The   increased   powers    of  the 
inspector  do  not  end  here,  however,  for  the  sanitary  authorities 
having  evidently   excused   themselves   from   carrying    out   the 
requirements  of  the  inspector  on  the  ground  that  a  reasonable 
time  had  not  elapsed  to  enable  them  to  do  so,  an  Act  was  passed 
by  which  they  were  to  take  their  proceedings  within  a  month 
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Traobt      instead  of  within  a  reasonable  time^  and  in  order  that  they  shoald 
PRrrrr      ^^*  keep  the  inspectors  in  the  dark  as  to  their  intentions  they 

'      were  also  boand  to  give  notice  to  the  inspector  of  the  proceed- 

1901.       ings  they  were  taking.     The  section — sect.  3  of  the  Factory  and 

'  ,   Workshop  Act,  1896 — reads  thus  :    *'  (1)  Where   notice  of  an 

Workihop     ^^^>  neglect,  or  default  is  given  by  an  inspector  under  sect.  4  of 

Ads—       the  principal  Act  to  a  sanitary  authority  it  shall  be  the  duty  of 

Sanitary      i}yQ  sanitary  authority  to  inform  the  inspector  of  the  proceedings 

^^^Iticeto'  taken  in  consequence  of  the  notice.     (2)  In  sect.  2  or  the  Act  of 

provide—     1891  for  the  words  'within  a  reasonable  time'  shall  be  substi- 

necessity—    tuted   the  words  *  within   one   month.' "     What   proceedings  ? 

vmco  How  can  it  be  said  that  proceedings  meant  or  would  include 

JurUdiciion   deliberations — deliberations  perhaps  resulting  in  determinatioa 

—-38  4"  39    not  to  proceed.     The  proceedings  referred  to  seem  to  rae  clearly 

9  38^*41  ^ict  ^^  ^®  proceedings  to  remedy  the  neglect  or  default,  in  fact  the 

c.  16, «.  4;    notice  to  provide  the   required   accommodation.     What   better 

53  ^  54  Vict,  language  could  the  legislation  have  adopted  if  it  intended  to  give 

54  ^'ss^r't  *'^®  factory  inspectors  the  power  it  purports  to  give  them,  and  I 
r.  75, 8.  2;    think  it  did  give  them  ?     Whether  rightly  gave  them  or  not  is 

58  ^  59  Viet,  no  question  for  us,  as  we  have  only  to  determine  whether  the 
c.  37, 8.  3.  power  was  given  or  not,  but  as  the  learned  counsel  ventured  to 
suggest  that  the  Legislature  could  not  have  intended  to  give 
equal  powers  to  the  female  factory  inspectors  as  it  had  given  to 
local  surveyors  and  sanitary  authorities,  I  may  add  that  as  their 
experience  is  gained,  like  that  of  male  inspectors,  from  a  mach 
wider  area — viz.,  all  the  factories  of  England — ^than  that  of  the 
local  authority  whose  experience  is  very  likely  to  be  limited  to 
the  one  factory  in  his  town,  their  knowledge  is  in  my  judgment 
likely  to  be  much  more  valuable  and  reliable  than  that  of  any 
local  authority  or  of  the  local  surveyor  of  any  borough  in 
England.  When  the  case  was  first  argued  before  my  brother 
Channell  and  me  I  stated  that  I  was  of  opinion  that  the  order  of 
the  factory  inspector  was,  subject  to  the  appeal  to  quarter  sessions^ 
given  to  any  person  aggrieved  by  an  order  of  a  local  authority^ 
because  the  factory  inspector  has  to  take  like  proceedings  as  the 
local  authority.  I  am  of  the  same  opinion  now,  but  that  is  not 
the  question  we  have  to  determine,  which  is,  whether  or  not  the 
Court  of  Summary  Jurisdiction  has  power  to  inquire  into  the 
reasonableness  of  the  order  of  the  factory  inspector,  but  as  the 
question  whether  "  like  proceedings  "  included  like  **  liability  to 
appeal  to  quarter  sessions  "  was  not  argued  out  as  if  it  had  been 
the  question  in  dispute,  I  do  not  wish  to  be  bound  as  if  I  had 
given  judgment  on  that  question.  If  it  was  necessary  to  show 
the  reasonableness  of  the  requirements  of  the  inspector  and  the 
ignorance  of  the  magistrates  of  the  usual  accommodation  provided 
in  factories  I  might  add  that  by  a  report  I  have  before  me  I  find 
that  whereas  one  water-closet  for  every  seventy  persons  was  con- 
sidered by  the  magistrates  sufficient  in  this  case,  yet  in  London 
and  all  the  principal  towns  in  England  one  in  twenty  to  one  in 
thirty  is  the  minimum  number  provided.     With  regard  to  the 
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last  part  of  sab-sect.  2  of  sect.  2  of  the  Factory  and  Workshop      Traokt 
Act,  1891,  as  to  the  right  of  recovering  expenses  incurred  by      ^  ^• 

factory  inspectors  in  taking  proceedings  being  limited  to  expenses        ' 

not  incarred  in  any  ansaccessf ul  proceedings^  I  do  not  feel  the        1901. 
same  difficalty  that  some  of  my  brothers  have  felt.     The  word   „    7~ 
proceedings  is  not  limited  to  legal  or  magisterial  proceedings,     w^luhop 
but  inclades  proceedings  taken  to  remedy  defaults  (the  same      AcU— 
that  the  sanitary  anthority  might  have  taken) — i.e.,  they  include     Sanitary 
the  carrying  out  of  structural  alterations  or  methods  adopted  to  'I^y^^J^** 
remedy  defects  under  other  sections  of  the  Acts.     These  altera-     provide— 
tions  or  methods  may  be  unsuccessful  to  remedy  the  particular  ^ecM*ity— 
defect  complained  of,  and  therefore  it  would  be  unfair  to  make  '^^'f^^*'*^ 
the  owner  of  the  factory  pay  for  them,  and  to  avoid  that  unfair-  jurisdicUim 
ness  these  words  have  been,  as  it  seems  to  me,  inserted,  but  as  I    —38  4-  39 
said  as  to  the  appeal  to  quarter  sessions,  that  is  not  the  question  ^  Z^^'a^  i^** 
we  nave  to  determme.     Jbor  these  reasons,  in  my  judgment  the    c.  I6, ».  4; 
case  must  go  back  to  the  magistrates,  and  their  decision  quashed  58  ^  54  Vict, 
on  the  ground  that  they  had  no  power  to  decide  as  to  the  suitable-  ka^1\k^\ 
ness  or  sufficiency  of  the  accommodation.  c.  75  «.  2  • " 

Bhuce,  J.  read  the  following  written  judgment : — I  am  of  58  4-  59  Vict, 
opinion  that  the  judgment  of  the  Court  snould  be  for  the  appel-  ^'  ^*^^  ••  ^• 
lant.  I  think  that  the  justices  had  no  jurisdiction  to  hear 
evidence  upon  or  to  decide  the  question  of  the  suitability  or 
sufficiency  of  the  accommodation  existing  in  the  factory.  The 
offence  charged  is  an  offence  against  the  provisions  of  the  Public 
Health  Acts  Amendment  Act,  1890  (53  &  54  Vict.  c.  59),  s.  22. 
One  difficulty  in  the  case  arises  from  the  circumstance  that  the 
alleged  offence  is  an  offence  against  the  provisions  contained  in 
one  of  the  Public  Health  Acts,  while,  in  order  to  ascertain  the 
method  of  procedure  to  be  adopted,  reference  must  be  made  to 
the  provisions  of  the  Factory  Acts.  It  is  a  little  difficult  to  fit 
together  the  two  series  of  enactments.  But  the  best  way  of 
arriring  at  a  right  conclusion  is  to  consider  the  various  provisions 
one  by  one.  The  section  I  have  already  mentioned — sect.  22  of 
the  Public  Health  Acts  Amendment  Act,  1890,  is  the  first  to  be 
considered,  and  I  think  that  the  ultimate  decision  in  the  case 
most  depend  to  a  large  extent  upon  the  construction  of  that 
section.  The  section  requires  by  its  first  sub-section  that 
every  building  used  as  a  workshop  shall  be  provided  with 
sufficient  accommodation  in  the  way  of  sanitary  conveniences. 
The  second  sub-section  enacts  that  where  it  appears  to  an  urban 
authority  on  the  report  of  their  surveyor  that  the  provisions 
of  the  section  are  not  complied  with  in  the  case  of  any  building, 
the  urban  authority  may  if  they  think  fit  by  written  notice 
require  the  owner  or  occupier  of  any  such  building  to  make  such 
alterations  and  additions  therein  as  may  be  required  to  give 
such  suitable  accommodation  as  aforesaid.  The  third  sub-section 
enacts  that  any  person  who  neglects  or  refuses  to  comply  with 
any  such  notice  shall  be  liable  for  each  default  to  a  penalty  not 
exceeding  20Z.,  and  to  a  daily  penalty  not  exceeding  AOs,     This 
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Tbaobt      section  is  similar  in  terms  with  sect.  38  of  the  Public  Health.  A.ct^ 
Prbitt       1875,  and  accordingly  it  is  enacted  by  sub-sect.  4  of  the  section 

*      we  have  been  considering  that  where  that  section  is  in  force  (and 

1901.        it  is  in  force  in  the  urban  district  in  which  the  factory  in  question 
Fact     and  ^^  situated)   sect,  38  of  the  Public  Health  Act,  1875,  shall  be 
Worh$hop     repealed.     The  coustruction  of  sect.  22  demands  consideration. 
AcU—      I  think  that  the  written  notice  mentioned  in  the  section  means  a 
Sanitary     notice  to  make  such  alterations  and  additions  as  may  be  required 
^^Notieeto'  by  the  notice.     The  section  does  not,  I  think^  point  to  a  notice 
provide—     iu  general  terms  stating  that  the  provisions  of  the  section  are 
Zfecemty—    ^ot  complied  with,  but  it  points  to  a  specific  notice  stating  the 
peace--'      particular  alterations  and  additions  which  the  urban  authority  on 
juriediction  the  report  of  their  surveyor  require.     If  the  notice  were  not  a 
—38  4r  39    specific   notice^   it  would  be  unreasonable  to   make  a  person 
8  38^  -ii^e  °6gl6cting  to  comply  with  it  subject  to  a  daily  penalty,  becaose 
c.  16,  s.  4 ;    if  the  notice  were  only  a  general  notice  the  person  to  whom  it 
63  <j'54  Viet  was  given  might  not  know  what  were  the  requirements  of  the 
54  ^k&r^i  ^^^^^  authority.     I  think  that  this  view  of  sect.  22  is  supported 
c.  75, ».  2 ;    ^y  til©  decision  of  this  Court  in  Bogle  v.  Sherborne  Local  Board 
58  <f  59  Vict,  (46  J.  P.  675).     That  was  a  decision  upon  sect.  36  of  the  Public 
c.  37, ».  3.    Health  Act,  1875.     The  words  of  that  section  are  not  the  same 
as  the  words  in  the  section  now  under  consideration^  but  the 
general  schemeof  the  two  sections  is  the  same.     The  Court  held 
that  the  requirements  of  another  notice  given  under  sect.  36  of 
the  Public  Health  Act,  1875,  were  conclusive  upon  the  justices^ 
and  could  only  be  inquired  into  on  appeal  to  the  Local  Grovem- 
ment  Board  under   sect.  268  of  the  Public  Health  Act,  1875. 
The  remedy  of  a  person  who  is  aggrieved  by  any  '*  requirement " 
of  a  local  authority  under  the  Public  Health  Acts  Amendment 
Act,  1890^  is  given  by  sect.  7  of  that  Act^  by  way  of  appeal  to  a 
court  of  quarter  sessions,  in  cases  where  there  is  no  appeal  to  the 
Local  Government  Board  under  sect.  268  of  the  Public  Health 
Act,  1875.     As  a  breach  of  a  ^^  requirement "  under  sect.  22  of 
the  Public  Health  Acts  Amendment  Act,  1890,  involves  penalties 
only  and  does  not  involve  recovery  of  expenses  incurred  by  the 
local  authority^  such  as  are  mentioned  in  sect.  268  above  referred 
to,  the  appeal  is,  I  think^  to  quarter  sessions  and  not  to  the 
Local  Government  Board.     I  may  observe  that  the  very  circum- 
stance that  an   appeal  is  given   to  a  person  aggrieved  by  a 
*'  requirement ''  of  a  local  authority  seems  to  me  to  imply  that 
such  requirement  is  treated  by  the  legislation  as  an  Act  in  the 
nature    of    a   judgment    order   or    determination     which    can 
only   be  called  in  question  before  the  Appellate  Tribunal.     I 
have   not  overlooked   the   circumstance  that  sect.  22^  which  I 
have    been     considering,    contemplates    proceedings    initiated 
by  the  urban  authority  on  the  report  of  their  own  surveyor, 
and  not  on  the  report  of   a  factory    inspector  ;    and  sect.  38 
of    the    Public    Health   Act,    1875^  which  was  in  force   prior 
to  its  qualified  repeal  above  mentioned  by  sect.  22  of  the  Public 
Health  Acts  Amendment  Act,  1890,  was  to  the  same  effect.     In 
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the  year  1878  the  L^pslatore,  I  sappoae  beoanse  it  found  the     Tbaoit 
mrreyors  of  local  anthorities  alow  to  act  under  the  powers  con-      p  ^ 

ferred  upon  them  by  sect.  38  of  the  Public  Health  Act^  1875^        ' 

thought  fit  to  confer  upon  the  inspector  of  factories  a  power       1901. 
siniilar  to  that  which  had  been  conferred  upon  the  surveyor  of  a        7        . 
local  authority ;  and  by  sect.  4  of  the  Factory  and  Workshop     workshop 
Act,  1878  (41  Yict.  c.  16)^  it  is  provided  that  where  it  appears       Acta— 
to  an  inspector  under  that  Act  that  any  act,  neglect,  or  default     SanUary 
in  relation  to  any  drain,  water-closet     .     .     .     nuisance,  or  other  ^^noU^^' 
matter  in  a  factory  is  punishable  or  remediable  under  the  law    protmU— 
relating  to  public  health,  but  not  under  that  Act,  the  inspector  N^cMiiy^ 
shall  give  notice  in  writing  of  such  act,  neglect,  or  default  to  the      ^^Jl  * 
sanitary  authority  in  whose  district  the  factory  or  workshop  is  jurisdiction 
situate,  and  it  shall  be  the  duty  of  the  sanitary  authority  to  make    -;38  ^  89 
such  inquiry  into  the  subject  of  the  notice  and  take  such  action  ^  ^['l{  ^^^ 
thereon  as  to  that  authority  may  seem  proper  for  the  purpose  of  '«.  16,  s.  4; 
enforcing  the  law.     Under  this  section  the  sanitary  authority  is  M  #  54  Viet. 
authorised  to  take  proceedings  under  the  Public  Health  Act  on  ^  ^**'  ^?  *^ 
the  report  of  a  factory  inspector.     What  proceedings  are  they  to    c.7b, «.  2 ; 
take  f    I  think  sect.  4  of  the  Act  of  1878  points  to  a  proceeding  58  ^  59  Vict. 
in  the  nature  of  a  written  notice  requiring  the  owner  to  construct    ^'  ^^*  *-  ^' 
such  number  of  water-closets,  earth  closets,  or  privies  for  the 
separate  use  of  each  sex  as  might  be  required  in  the  notice  to  be 
given  under  sect.  38  of  the  Pubhc  Health  Act,   1875.     That 
section,  as  I  have  already  pointed  out,  is  now  repeeJed  by  sect.  22 
of  the  Public  Health  Acts  Amendment  Act,  1890,  and  it  is  only 
necessary  to  refer  to  it  in  order  to  ascertain  the  character  of  the 
prooeedings  contemplated  by  sect.  4  of  the  Factory  and  Work- 
shop Act,  1878.    I  nave  not  critically  examined  sect.  88,  because, 
80  mr  as  relates  to  the  present  case,  it  is  repealed,  and  is  super- 
•eded  by  the  provisions  of  sect.  22  of  the  Public  Health  Acts 
Amendment  Act,  1890     But  I  may  observe  in  passing  that  so 
&r  as  the  construction  of  sect.  38  of  the  Act  of  1875  is  concerned 
the  observations  that  I  made  upon  the  construction  of  sect.  22  of 
lihe  Public  Health  Acts  Amendment  Act,  1890,  seem  to  me  to 
spply.    I  think  it  is  clear  that  the  requirement  contained  in  the 
written  notice  mentioned  in  sect.  38  of  the  PubUc  Health  Act, 

1875,  could  not  be  inquired  into  by  the  justices  at  petty  sessions. 
The  person  upon  whom  the  requirement  was  made  had,  if  ordered 
by  the  justices  to  pay  a  penalty,  a  right  of  appeal  against  the 
order  of  the  justices  under  sect.  269  of  the  Public  Health  Act, 

1876.  But  whether  on  such  appeal  the  reasonableness  of  the 
requirement  could  be  inquired  into  is,  I  think,  exceedingly 
doubtful.  Probably  it  could  not,  but  it  is  not  necessary  to 
determine  this  question,  because  it  is  quite  clear  that  the  7th 
section  of  the  Public  Health  Acts  Amendment  Act  of  1890  gives 
a  direct  appeal  from  the  requirement  of  a  local  authority.  So 
fiur  as  I  have  proceeded  in  examining  the  Acts  of  the  Legislature, 
they  amount  to  this.  By  the  Public  Health  Act,  1875,  s.  38, 
a  local  authority,  including  an  urban  authority,   was  enabled, 

?0In  XIX.  B  R 
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Tbagbt      npon    the    report  of    their    surveyor    by    written    notice^    to 
p^-  require  a  specified  namber  of  water-closets  to  be  constracted  in 

'      a  factory  within  their  jurisdiction.     That  requirement^  if  made, 

1901.        was  conclusive  upon  the  justices  at  petty  sessions^  who  in  the 

case  of  a  breach  of  the  requirement   has  jurisdiction   only   to 

WorZhop     adjudicate  upon  the  penalties  to  be   imposed.     By  the  Factory 

ilciff—       and  Workshop  Act,  1878,  s.  4,  the  local  aathority  might  be  set 

Sanitary     i^  tnotiou  by   a  factory    inspector,   in   which    case    they   were 

--¥foiic%  to    6»^^powered  to  take  the  same  proceedings  as  if  they  had  been 

provide—    set  in  motion  by  their  own  surveyor.     And  by  the  Public  Health 

NecMaity"    Acts  Amendment  Act,  1890,  the  provisions  of  sect.  38  of  the 

^"^^L^^  Public  Health  Act,  1875,  are  repealed  in  districts  in  which  the 

JurisdicU'on  Publio  Health  Acts  Amendment  Act  is  in  force,  and  its  provisions 

--38  4"  39    are  re-enacted  in  slightly  different  words.      Having  regard  to 

Zg!'f{  ^•'    the  di£Glculty  that  might  arise  as  to  whether  an  appeal  would  lie 

e.  16, «.  4;    from  the  order  of  justices  enforcing  a  penalty  for  breach  of  a 

53  f  54  Viet,  requirement  made  by  the  urban  authority  to  quarter  sessions 

t4%5Vict  ^^^^^  ®®^^-  2^^  ^f  *^®  Public  Health  Act,  1875,  an  express  pro- 
c.  7/  $.  2^    vision  was  inserted  in  sect.  7  of  the  Public  Health  Acts  Amend* 

58  ^  59  Vict,  ment  Act,  1890,  that  an  appeal  should  lie  direct  from  a  require- 
c.  37,  $.  3.  ment  of  a  local  authority  to  a  court  of  quarter  sessions.  But  it  is 
to  be  observed  that  in  idl  these  cases  the  local  authority  or  urban 
authority  had  a  discretion  as  to  whether  they  would  take  proceed- 
iogs  or  not.  They  were  bound  to  make  inquiry,  but  they  might  if 
they  pleased  have  refused  to  act  upon  the  report  of  their  own  sur- 
veyor or  upon  the  report  of  the  factory  inspector.  Apparently 
in  the  opinion  of  the  Legislature  the  local  authorities  had  been 
reluctant  to  act  upon  the  report  of  factory  inspectors  in  cases 
where  proceedings  ought  to  have  been  taken  for  punishing  or 
remedying  acts,  neglects,  or  defaults  under  the  Public  Health 
Acts.  Accordingly,  by  sect.  2  of  the  Factory  and  Workshop 
Act,  1891,  it  is  enactea  that  where  notice  of  an  act,  neglect^  or 
default  is  given  by  an  inspector  under  sect.  4  of  the  Factory  and 
Workshop  Act,  1878,  to  a  sanitary  authority,  and  proceedings  are 
not  taken  within  a  reasonable  time  (t.e.  within  one  month, 
Factory  and  Workshop  Act,  1895,  s»  3)  for  punishing  or 
remedying  the  act,  neglect,  or  default,  the  inspector  may  take 
the  like  proceeding  for  punishing  or  remedying  the  same,  as  the 
sanitary  authority  might  have  taken.  What  steps  could  the 
sanitary  authority  have  taken  for  punishing  or  remedying  the 
act,  neglect,  or  default,  mentioned  in  the  notice  given  by  the 
sanitary  inspector  f  They  could  have  proceeded  only  under 
sect.  22  of  the  Public  Health  Acts  Amendment  Act,  1890,  by 
serving  a  written  requirement  upon  the  owner  or  occupier,  and 
in  the  event  of  the  requirement  not  being  complied  with, 
proceedings  before  the  justices  to  enforce  penalties.  If  I  am 
right  in  the  conclusion  which  I  have  expressed,  that  the  written 
requirement  of  the  urban  authority  was,  subject  to  an  appeal  to 
quarter  sessions,  conclusive  as  to  the  requirements  contained  in 
it,  it  seems  to  me  to  follow  that  when  the  Legislature  oonf erred 
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apon  the  inspector  power  to  take  like  proceedings  for  panishing      Tbaobt 
or  remedying  the  act,  neglect,  or  default,  that  the  written  require-      p^^J^ 

ment  of  the  inspector  was  intended  to  have  and  has  the  same        ' 

force  and  effect  as  if  the  written  requirement  had  been  made  by        l!K)l. 
the  urban  authority.     I  can  give  no  other  meaning  to  the  words 
''  Uke  proceedings/'     If  the  urban  authority  do  not  act  within     worZhop 
one  month  after  notice  of  an  act,  neglect,  or  default  is  given  by       AeU— 
the  inspector,  then  the   inspector  shall  be  armed  with    their     SinUary 
powers ;  he  is  put  in  their  place,  and  may  take  proceedings  for  *^!15fo*w6to' 
punishing  and  remedying  the  act,  neglect,  or  default,  the  same    provide- 
in  character  as  the  sanitary  authority  might  have  taken.     Of  Necwity— 
course,  the  act,  neglect,  or  default  must  be  a  real  act,  neglect,  or     !^^^L ' 
default,  but  the  question  is  who  is  to  determine  whether  an  act,  jari$diciion 
neglect,  or  default  exists,  and  if  it  exists  how  it  is  to  be  remedied  7    — ;38  s^  89 
I  think  this  power  is  conferred  upon  the  factory  inspector,  sub-     To^^'/vti^'i 
ject  to  the  nght  of  appeal  to  quarter  sessions  agamst  his  require-    c.  16,  < .  4 ; 
ment.   I  think  the  appeal  must  exist  from  the  requirement  of  the  53  ^  54  Vict, 
inspector,  just  as  an  appeal  might  be  brought  from  the  require-  ^  ^I'^^yict 
ment  of  the  urban  authority  if  they  had  by  written  notice  made    ^.  75^  s.  2 ; 
a  requirement.     When  sect.  2  of  the  Factory  and  Workshop  Act,  58  ^  59  vut, 
1891,  enables  the  inspector  to  take  the  like  proceedings  as  the    ^'  ^^*  *-  ^• 
sanitary  authority  might  have  taken,  I  think  that  means  pro- 
ceedings subject  to  the  same  conditions  and  the  same  right  of 
appeal  as  proceedings  taken  by  the  sanitary  authority.     To  hold 
otherwise  would   be  to   make    the  proceedings  taken  by  the 
inspector  different  in   character  from  proceedings  taken  by  the 
urban  authority,  and  to  confer  upon  the  inspector  more  absolute 
powers  than  those  conferred  upon  the  urban  authority.     The 
decision  of  the  Court   of  Appeal  in  the  case  of  The  Ocmges  (43 
L.  T.  Bep.  12 ;    5  P.  Div.  247)  is  in  point.      By  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  s.  23,  it  was  enacted 
that  the  Court  of  Passage  of  Liverpool  should,  upon  an  Order  in 
Council  being  made,  have  in  admiralty  matters  the  like  jurisdic- 
tion, power,  and  authorities  as  were  conferred  upon  the  County 
Court.     No  express  provisions  were  made  as  to  an  appeal  from 
the  Passage    Court.     Yet  it  was   held  that    the  words  '^  like 
jurisdiction  *'  gave  the  same  right  of  appeal  from  the  Passage 
Court  as  existed  from  a  County  Court  in  an  Admiralty  matter, 
that  is  an  appeal  not  to  the  Court  of  Queen's  Bench  but  to  the 
Court  of  Admiralty.     I  see  nothing  unreasonable  in  the  construc- 
tiou  which  I  think  ought  to  be  put  upon  the  statutes.     A  factory 
inspector  ought  to  be  competent  to  determine  such  a  question  as 
to  the  number  of  water-closets  required  for  the  women  employed 
in  a  particular  factory ;  and  having  regard  to  the  fact  that  in 
many  urban  districts  owners  of  factories  are  largely  represented 
on  the  borough   bench,  the  Legislature    may  have   had  good 
reason  for  allowing  the  appeal  to  be  made  &om  the  ''  require- 
ment'' of  an^inspector  to  the  quarter  sessions  and  not  to  petty 
sessions. 
Philldcoss,  J.  read  the  following  written  judgment: — This 
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Tbaobt  case  has  stood  for  argnment  three  times.     On  the  first  occasion 

p  vTTT  ^^  ^^^  heard  by  my  brothers  Grantham  and   Channell^  and  I 

*  believe  they  differed  in  opinion.     The  second  hearing  was  before 

1901.  the  late  Lord  Chief  Justice  and  my  brothers  Grantham,  Bmoe, 

.   r      ^  Darling,  and   myself.     At  the  dose  of  this  argument  I  was  in 

W<nZhop  f&vour  of  the  respondents.     As  to  my  coUesgnes  I  will  only 

Act§^  say   this,   that  if  I   had  then    stood   alone,    there  woold  have 

Banitcrjf  \)een  no  necessity  for   a   third    argnment.       Now,     however^ 

^j^UcTIo  t^ftei*    ^    third    hearing    I     nnderstand     that    my    Lord   and 

provid^-^  my   brothers,  who   with   me  formed   the   third    coart,   are   in 

JTacemty—  favour  of  the    appellant;    and  it  is   only    necessary  to   state 

©OTca—  *^  briefly  as  I  can  why  I  still  remain  of  opinion  in  favour  of  the 

JurtMdicHon  respondents.     I  agree  with  some  of  the  contentions  put  forward 

—38  4*  89  on  behalf  of  the  appellant.      I  think  that  an  urban  sanitary 

i  88  •  41  Vict.  **i*l^o"*y  <^°>  ''  when  it  appears ''  to  such  authority  on  the 
cl'e.f.  4;    report   of   its   surveyor   that   the    sanitary  accommodation    is 

53  4*  54  Vict,  insufficient,  make  a  requirement — ^which  is  in  substance  a  jadg- 

54 1^55  F^i  ^^^^>  ^^^  which,  subject  to  appeal  to  quarter  sessions,  is 
c.  75,  f .  2 ;    conclusive — compelling  the  factory   owner  to  provide  further 

58  4*  59  Viet,  specified  accommodation  under  penalties,  and,  which  is  the  same 
e.  87,  s.  3.  thing,  that  upon  a  summons  for  disobedience  to  a  requirement, 
the  justices  have  no  power  to  inquire  into  the  reasonableness  of 
the  requirement,  but  only  whether  it  was  in  fact  made,  and 
whether  it  has  or  has  not  been  complied  with  (53  &  54  Vict, 
c.  59,  s.  22).  I  think  further  that  a  factory  inspector  ''when  it 
appears''  to  him  or  her — ^the  same  phrase  ''  when  it  appears  " 
being  again  used — ^may  give  a  notice  to  the  urban  sanitary 
authority  complaining  of  ''  any  act,  neglect,  or  default  in  relation 
to  any  act,  neglect,  or  de&ult  in  relation  to  any  .  .  .  water- 
closet  (41  &  42  Vict.  c.  16,  s.  4),  and  that  a  deficiency  of  water* 
closets  is  a ''  neglect  or  default  in  relation  to  a  water-closet,^' 
though  the  respondents  contended  otherwise ;  and  if  the  urban 
sanitary  authority  "  does  not  take  within  a  month  proceedings 
'^  for  punishing  or  remedying  the  neglect  or  default,  if  neglect 
or  default  in  fact  there  be,  the  factory  inspector  has  power  to 
make  that  formal  requirement  under  a  penalty,  which  the  urban 
sanitary  authority  ought  to  have  made,  and  in  due  time  to  issue 
a  summons  to  enforce  it.  In  conceding  this  last  point  to  the 
argument  of  the  appeUant,  I  believe  I  am  going  further  than  a 
weighty  authority  would  ffo.  But  I  think,  upon  the  whole,  it  is 
right.  There,  however,  I  stop.  Primarily  it  is  the  function  of 
the  judicial  tribunal  upon  a  summons  for  an  offence  to  determine 
upon  all  the  elements  which  go  to  make  up  the  alleged  offence. 
Express  words  are  needed  to  withdraw  any  part  of  the  alleged 
offence  from  the  determination  of  the  tribunal.  In  cases  under 
the  sanitary  Acts  it  is  often  the  fact  that  some  part  of  the  case 
is  withdrawn  from  the  justices  and  given  to  be  decided  by  the 
sanitary  authority.  The  Legislature  has  so  provided  and  used 
apt  words  for  the  purpose,  saying,  not  ''  where  so  and  so  is  the 
case,"  which  would  leave  the  point  to  the  tribunal,  but ''  where 
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it  appears  to .  the  authority  that  so  and  so  is  the  case,''  which      Tbaobt 
leaves  the  point  to  the  authority.    There  is,  however,  no  rale  of     ^' 

law  that,  in  all  sanitary  acts  the  sanitary  requirement  must  be  left        ' 

to  the  sanitary  authority  to  determine  upon.     If  the  Legislature        l90i. 
ceases  to  use  apt  words  for  the  purpose,  the  sanitary  authority    jfL^^ZIand 
does  not  get  the  power.     In  this  very  matter  it  is  conceded  that    wo^hop 
a  rural  sanitary  authority  would  have  no  such  power  (58  &  59       AcU— 
Vict.   c.  37,   s.  35).     Now,  "when  it  appears''  to  the  urban     Sanitary^ 
sanitary  authority,  it  may  make  a  requirement,  and  "  when  it  ^^Xwclnto' 
appears "  to  the  inspector  he  may  give  a  notice ;  but  when  he    provide^ 
desires  to  issue  a  requirement,  the  condition  precedent  is  that   N^'^^y— 
he  shall  have  given  notice,  not  of  what  appeared  to  him  to  be  "^^^^^  ^^ 
an  act,  neglect,  or   default,  but  of  what  really  was  an   "  act,   jwriadietum 
neglect,  or  default  (54  &  55  Vict.  c.   75,  s.  2).     Again,  what    -788^39 
powers  are  given  to  him  ?     The  power  of  punishing  or  remedying  ^  ^^,'^{  ^^^ 
what  T     An  imaginary  or  constructive  act,  neglect,  or  default  ?  '  c.  16, 8.4; 
No,  a  real  act,  neglect,  or  default.     If  there  is  no  such  real  act,  53  ^^  54  Viet. 
neglect,   or   default,   there  is   nothing   to   punish    or  remedy.  S:W''1^[ 

mu         •  i.  £  I.  1  •        XI.  .    .  "^     54  4-  65  V%ct. 

There  is  no  trace  of  any  provision  anywhere  making  the  opinion  <..  75^ «,  2 ; 
of  the  inspector  conclusive,  and  direct  legislation  is  required  to  58  4*  59  Vid. 
make  it  so.  In  other  words,  the  factory  inspector  can,  in  certain  *•  ^''»  '•  ^• 
circumstances,  make  a  requirement  which  the  factory  owner 
will  neglect  at  his  peril,  but  just  as  an  inspector  cannot  require 
until  he  has  given  notice  to  the  urban  sanitary  authority  and 
waited  a  month,  so  he  cannot  require  unless,  in  fact,  there 
is  a  real  act,  neglect,  or  default;  and  just  as  he  must  prove 
his  notice  and  the  expiration  of  a  month  before  the  justices,  so 
must  he  prove  the  act,  neglect,  or  default.  If  he  does  the 
factory  owner  will  be  in  peril,  for  the  penalty  will  begin  from 
the  date  fixed  in  the  requirement,  and  not  from  the  date  of  the 
conviction  by  the  justices.  This  is  my  view  upon  consideration 
of  the  language  of  the  several  Acts.  I  may  add  that  I  venture 
to  think  this  conclusion  gives  considerable  power  to  the 
inspector,  and  if  open  to  some  practical  objections  is  not  so 
objectionable  as  the  other.  In  the  first  place,  it  would  be 
monstrous  to  let  a  single  factory  inspector  determine  such  a 
point  without  appeal,  more  especially  as  he  is  not  apparently 
boond  to  hear  the  factory  owners  before  making  the  require- 
ments. I  understand  that  the  majority  of  my  colleagues  agree 
that  that  would  be  monstrous,  but  think  that  by  implication 
there  must  be  an  appeal  from  the  inspector  to  quarter  sessions. 
I  am  glad  that  they  so  think,  and  I  do  not  dissent.  But, 
secondly,  what  is  the  use  of  bringing  in  the  urban  sanitary 
anthority  if  it  is  merely  to  be  given  a  chance  to  comply  with  the 
inspector's  mandate,  with  the  knowledge  that  if  it  does  not  it 
will  be  overruled  and  brought  into  contempt  ?  And  why  inter- 
pose a  month's  delay  in  what  may  be  an  urgent  matter  ?  If  the 
inspector  is  really  to  determine  let  him  do  so  at  once.  Thirdly, 
I  can  understand  that  if  the  urban  sanitary  authority  should  be 
sapine  it  may  be  desirable  to  allow  sqme  other  authority  to  do 
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Teaokt  that  which  a  member  of  the  pablio  oould  do— yiz.,  proBeoate-* 

^'  and  thus  submit  the  decision  to  a  third  body^  the  jastices.     But 

'  why  let  the  single  inspector  overrule  the  whole  sanitary  com- 

1901.  mittee   and  its  surveyor  T      Again,   there  may  be  reasons  for 

giving  less  power  to  a  rural  than  to  an  urban  sanitary  authority ; 

Wwrtuh^  but  the  inspector  is  the  same   inspector  in  rural  as  in  urban 

Actg—  districts.     In  rural  districts  he^  even  if  he  acts  with  the  rural 

Sanitary  sanitary  authority,  cannot  decide;  he  can  only  prosecute.     In 

^^^oHdb^o'  ^1*^^11  sanitary  districts  he  is  to  be  allowed  to  decide,  and  to  do 

provids^  this  by  overruling  the  apparently  more  important  body.     Upon 

N$ee$niy-^  the  whole  I  should  conclude  in  favour  of  the  respondents^  and 

pMkjJ^  ®*y  *^**  *^®  justices  were  right  in  admitting  evidence  to  show 

Jvritdieium  that  there  was,  in  fact^  no  neglect  or  default  on  the  part  of  the 

^-8S  4"  89  factory  owners. 

f .  38'.**4i  mt.  Appeal  allowed. 

c.  16,  f.  4;        Solicitor  for  the  appellant.  The  BoUoUor  to  the  Treasury. 
58  4-  54  Viet.      Solicitor    for    the    respondents,    Percy   Qaies,  for   Baniofl, 

c.  75,  s.  2  ; 

58  #  59  Viet. 

e,  87,  s.  8. 


COURT  OF  APPEAL. 

Tuesday,  Jan.  15, 1901. 

(Before  Smith,  M.R.,  Collins  and  Romeb,  L.J  J.) 

Uppbeton  v.  Ridley  and  another,  (a) 

APPEAL   VBOM   THE   QUEEN's   BENCH    DIVISION. 

Police — Pension — Mode  of  calculation — "  Annual  pay" — Special 
duty  allowance — Police  Act,  1890  (53  &  54  Vict  c.  45),  n.  1, 
sched.  1,  part  1,  r.  1  ;  part  3,  r.  11. 

By  the  Police  Act,  1890,  a  constable,  who  has  completed  a  certain 
time  of  service,  is  entitled  to  a  pension  which,  by  rule  11  of  the 
1st  schedule,  is  to  be  calculated  ''  a^ccording  to  the  amount  of  his 
annual  pay  at  the  date  of  his  retirement." 

A  constable  was  selected  for  permanent  special  duty  ai  the  House 
of  Lords,  and  continued  to  serve  in  thai  capacity  for  some  years 
up  to  the  date  of  his  retirement. 

During  the  whole  period  of  this  special  service  the  constable 
received  a  special  allowance  of  Is.  a  week  in  addition  to  his 
ordinary  pay  under  the  scale  for  the  time  being  in  force  by  the 
authority  of  the  Home  Secretary. 

(o)  Reported  by  J.  H.  WnxiAMS,  Siq.,  BftiTiBt6r.At.LBw. 
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Held  [dtsmiising  the  appeal),  that  the  special  allowance  was  not    UFpraxoif 
part  of  the  ''  annual  pay  "  of  the  constable,  ivithin  the  meaning   ^^JL  .  „,. 
of  the  Act  for  the  purpose  of  calculating  his  pension.  anotusr. 

THIS  was  an  appeal  by  Upperton  from  the  decision  of  the        ^^^ 
Divisional   Court    (Chaunell   and   Bucknill^    JJ.)    upon  a      PoUce— 
special  case  stated  by  quarter  sessions.  Penaum— 

Upperton  appealed  to  the  quarter  sessions  for  the  county  of  ^r^***** 
London  from  the  decision  of  the  police  authority  for  the  metro-     a  Annual 
poUtan  police  district^  under  the  Police  Act^  1890^  refusing  to  fay  "—Police 
reconsider  his  claim  for  an  increased  amount  of  pension.  ^^»  ^^^."T 

The  respondents  were  Sir  Matthew  White  Ridley,  the  Home  ^  ^f^  ,  ^  ' 
Secretary,  and  Sir  Edward  Bradford,  the  Commissioner  of  Police     Bched.  l,' 
of  the  metropolis.  l^***  l»  '•  ^ 

The  appeal  was  dismissed  subject  to  the  opinion  of  the  High    **'*^^^  ®» 
Court  upon  a  case  stated,  which,  so  far  as  is  material  stated  the 
following  facts : 

Upperton  joined  the  metropolitan  police  force  on  the  80th  day 
of  December,  1872,  and  on  the  1st  day  of  January,  1899,  he  had 
completed  not  less  than  twenty-five  years'  approved  service  as  a 
police  constable.  He  had  previously  duly  signed  an  acceptance 
of  the  provisions  of  the  Police  Act,  1890.  He  had  given  all 
requisite  notices  of  his  desire  to  retire  and  to  receive  a  pension, 
and  he  was  entitled  as  of  right  by  the  Police  Act,  1890,  to 
retire  and  receive  a  pension  for  Uf e  of  two-thirds  of  his  annual 
pay  at  the  date  of  his  retirement. 

On  the  11th  day  of  March,  1894,  Upperton  having  already 
served  for  nine  years  as  a  police  constable  at  the  Houses  of 
Parliament,  was  selected  by  the  Commissioners  of  Police  for 
permanent  duty  at  the  House  of  Lords,  and  continued  to  serve 
in  that  capacity  until  the  2nd  day  of  January,  1899,  the  date  of 
his  retirement. 

The  duties  of  Upperton  at  the  House  of  Lords  were  to  preserve 
the  peace,  to  keep  order,  to  protect  the  person  and  property  of 
the  High  Court  of  Parliament  and  of  persona  resorting  thereto, 
to  attend  fire  drill,  and  generally  to  act  as  a  police  constable 
in  pursuance  of  his  oath  and  under  the  orders  of  the  Com- 
missioners. 

From  the  11th  day  of  March,  1894,  to  the  2nd  day  of  January, 
1899,  Upperton  was  paid  every  week  the  sum  of  32s.,  being  the 
ordinary  pay  of  a  constable  of  his  rank  and  service,  and  an 
additional  sum  of  7s.  in  respect  of  the  special  duty  upon  which 
he  was  employed. 

Some  constables  attend  at  the  Houses  of  Parliament  for  special 
duty  during  the  session  of  Parliament  only ;  but  all  constables 
attending  there,  whether  permanently  or  for  the  session  only, 
equally  receive  a  special  duty  allowance  of  Is.  a  day. 

It  was  stated  in  evidence  by  Mr.  Bathurst,  chief  clerk  to  the 
Commissioners  of  Police,  that  the  Commissioners  were  under  no 
obligation  to  pay  Upperton  the  additional  sum  of  7s.  even  while 
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Upphooii  he  remained  on  special  service^  though  that  is  done  partly  as  a 

y-  recognition  of  the  good  conduct  for  which  a  constable  is  placed 

▲NOTHKR.  ^^  special  service,  and  partly  because,  by  being  withdrawn  from 

—  ordinary  duty,  he  loses  to  some  extent  his  chance  of  promotion. 

^^-  From  the  said  sum  of  S2«.  the  sum  of  7d.  was  deducted  as  a 

PoUce—  contribution  towards  the  pension   fund,    in    accordance    with 

Pemion--  sect.  15  of  the  Police  Act,  1890. 

Sp^al  The  sum  of  7«.  was  paid  without  any  deduction  for  pension 

"^^J^^w"  ^®^°»  ™»d®  therefrom. 

pay"— Police     TJpperton  signed  the  weekly  pay  list^  which  contained  one 

Act,  1890—  column  headed  ^^  Amount  of  Pay,''  and  another  column  headed 

'^.^l^Ji^  "Allowance  for  Special  Duties."     The  sum  of  82s.  appeared  in 
•e^«d.  i/    the  former  column,  and  the  sum  of  78.  in  the  latter,  along  with 

part  1,  r.  1    allowances  in  lieu  of  coals  and  boots." 

andjpari  8,  gy  ^^^^  15  ^f  ^^le  Policc  Act,  1890,  the  police  authority  of 
every  police  force  is  authorised  and  directed  to  deduct  from  the 
pay  of  every  constable  such  stoppage  during  sickness  as  may  be 
provided  by  the  regulations  respectmg  the  force. 

In  the  metropolitan  police  force,  during  absence  owing  to 
sickness,  Is,  a  day  is  usually  stopped  from  the  ordinary  pay  of  a 
constable,  and  in  the  case  of  a  constable  employed  on  special 
duty  and  receiving  a  special  allowance  in  respect  thereof,  that 
allowance  is  usually  stopped  in  addition  to  the  stoppage  of  Is.  a 
day.  During  the  period  of  his  absence  the  amount  of  the  said 
allowance  would  be  paid  to  the  constable  who  actually  performed 
the  special  duty. 

Upon  ITpperton's  retirement  the  police  authority,  the  respon- 
dents, awarded  him  a  pension  of  556.  9s.  4d.  a  year,  being  fifty- 
two  times  the  sum  of  21«.  4d.,  which  was  two-thirds  of  the  sum 
of  32s. 

On  behalf  of  ITpperton  it  was  contended  (a)  that  he  was 
entitled  to  receive  a  pension  at  the  rate  of  two-thirds  of  89«.  a 
week,  and  that  the  sum  of  7«.,  which  was  expressly  voted  by 
Parliament  as  a  special  duty  allowance,  and  had  been  paid  to  him 
for  a  period  of  nearly  five  years,  was  ''  pay  "  within  the  meaning 
of  sched.  1,  part  1,  of  the  Police  Act,  1890,  and  that  the  purpose 
of  that  Act  would  be  defeated  if  a  police  authority  could  treat  as 
non-pensionable  a  special  duty  allowance  attached  to  a  permanent 
appointment ;  {h)  that  his  "  annual  pay  "  was  365  times  his  daily 
pay,  and  not  fifty-two  times  his  weekly  pay. 

On  behalf  of  the  respondents  it  was  contended  (a)  that 
ITpperton  was  only  entitled  to  a  pension  at  the  rate  of  two-thirds 
of  S2s.  a  week,  and  that  the  sum  of  7s.  was  not  part  of  his  pay 
as  a  constable,  but  was  only  an  allowance  in  the  nature  of  a 
gratuity,  and  that  the  said  sum  of  7s.  was  properly  not  taken 
into  account  in  arriving  at  the  pension  due  to  him ;  (6)  that  his 
"  annual  pay "  meant  fifty-two  times  his  weekly  pay  and  no 
more. 

The  questions  for  the  opinion  of  the  Gonrt  were :  (1)  Whether 
the  sum  of  7s.,  though  called  an  allowance,  was  ''pay  "  within 
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tbe  meannig  of  the  Police  Act,  1890,  and  as  saoh  ought  to  have  Uppwto^ 

been  taken  into  consideration  in  arriying  at  the  amount  of  the  |.     ** 
pension  due  to  Upperton ;  (2)  whether  ''  annual  pay ''  means     "*""  ^"** 
fifty-two  times  the  weekly  pay,  or  365  times  the  dsAlj  pay. 

The  Metropolitan  Police  Act,  1829  (10  Geo.  4,  c.  44),  pro- 
vides :  PoUee— 

Seet.  12.  The  iMeWer,  oat  of  tho  moneya  so  roceiTod  by  him,  shall  be  allowed  a        Speeial 
jiariy  salaiy  not  exceeding  MTen  hondred  ponndi,  to  be  payable  quarterly ;  and  the   aUotucwicat — 
neeiTer,  out  of  the  aame  moneys,  shall  from  time  te  time  pay  to  the  persons  belong-      «  ^i^^al 

ing  to  the  police  force  appointed  nnder  this  Act,  saoh  salaries,  wages,  and  allowances,  ^^^^m  '• Police 

and  at  raoh  periods,  as  one  of  His  Majesty's  principal  Secretaries  of  State  shall    j^  1890— 

*^'**-    •    •    •  58  #  54  Fici. 

The  Police  Act,  1890  (58  &  54  Vict.  c.  45),  provides :  ^'b^'iJ 

Sect  1.  Sabjeot  to  the  provisions  of  this  Act  every  constable  in  a  police  force;—    po^  1,  r.  1 
(a)  If  he  has  completed  not  less  than  twenty-flve  years*  approved  service,  and,  where    ond  part  8, 
a  limit  of  age  is  prescribed  by  the  pension  scale  in  force  onder  this  Act,  is  of  an  age         r.  11. 
not  less  than  the  age  so  prescribed,  shall,  on  the  expiration  of  saoh  time  not  exceeding 
four  months  after  he  has  given  written  notice  to  the  police  authority  of  his  desire  to 
rstire  as  tbe  police  authority  may  fix,  be  entitled  withoat  a  medical  certificate  to 
retire  and  receive  a  pension  for  life. 

Sect  8. — (1)  The  pensions  .  .  .  shall  be  in  accordance  with  the  pension  scale 
for  the  force.  (8)  The  pension  scale  for  a  police  force  shall  be  (a)  as  regards 
ordinary  pensions,  a  fixed  scale  adopted  l^  the  police  authority  within  the  maximum 
and  minimnm  limits  set  forth  in  part  1  of  the  first  schedule  to  this  Act 

Sect  XL  In  any  of  the  following  cases — (6)  Where  a  constable  .  .  .  claims  a 
pmaion  .  .  .  under  this  Act  as  of  rignt  and  the  police  authority  do  not  admit 
the  claim  the  constable  .  .  .  may  apply  to  the  police  authority  for  a  reconsidera- 
tion of  the  claim  to  the  pension  .  .  .  and  if  aggrieved  by  the  decision  upon 
racfa  veoonsideration  may  apply  to  the  next  practicable  court  of  quarter  sessions 
.  •  •  and  thftt  court,  after  inquiry  into  the  case,  may  make  such  order  in  the 
natter  as  appears  to  the  court  just,  whioh  order  shall  be  final 

Seet  15.  The  police  authority  of  every  police  force  shall  deduct  from  the  pay  of 
•VBTy  constable  in  the  force— (a)  Sums  at  a  rate  not  exceeding  two  and  a  half  per 
oent  per  annum  on  his  pay. 

Sect  16. — (1)  There  shall  be  a  pension  fund  of  every  police  force,  and  there  shall 
be  carried  to  that  fund  (a)  The  deductions  .  .  .  made  in  pursuance  of  this  Act 
from  tbe  pay  of  the  constables  in  tbe  force. 

Sehed.  1,  part  1. — Ordinary  Pensions:  (1)  The  pension  to  a  constable  on  retirement 
■hsU  be  within  the  maximum  and  minimum  limits  following,  that  is  to  say — (c)  If  he 
has  completed  twenty-five  years*  approved  service,  an  annual  sam  not  less  than 
thirty-sixtieths  nor  more  than  thirty-one- fiftieths  of  his  annaal  pay,  with  an  addition 
of  not  less  than  one-sixtieth  nor  more  than  three-fiftieths  of  his  annual  pay  for 
•▼ery  completed  year  of  approved  service  above  twenty-five  years,  so,  however,  that 
the  pension  shall  not  exceed  two-thirds  of  the  annual  pay. 

Sohed.  1,  part  8,  rule  11. — In  estimating  any  pension,  gratuity,  or  allowance  for 
the  purposee  of  this  Act — (a)  a  pension  or  gratoity  to  a  constable  shall  be  calculated 
aoeording  to  the  amount  of  his  annual  pay  at  the  date  of  his  retirement 

Under  the  scale  of  pay  for  metropolitan  police  constables 
directed  by  the  Home  Secretary,  and  in  force  at  the  date  of 
Upperton's  retirement,  his  pay  was  82«.  a  week  only. 

The  pension  scale  adopted  for  the  metropolitan  police  force  is 
the  maximam  limit  allowed  by  sched.  1,  part  1,  of  the  Police  Act, 
1890. 

The  Divisional  Court  (Channell  and  Bncknill,  JJ.)  held  that 
"annual  pay"  meant  three  hundred  and  sixty-five  times  the 
dafly  pay  and  not  fifty-two  times  the  amount  of  the  weekly  pay. 
Upon  the  other  question  the  learned  judges  differed  in  opinion, 
Channell,  J.  holding  that  the  7s.  a  week  was  not  part  of  the 


618  CKTMINAL   LAW   CASES. 

XJmKtonx    "  annual  pay ''  of  the  constable  and  Baoknill^  J.  that  it  was. 
R  tfLw    N     ^P^^  *^i^  point,  therefore,  the  appeal  was  dismissed  (82  L.  T.  Rep, 

ANOTBRB.         2oo) . 

Upperton  appealed. 

1901.  jjT    jg-    picJcersgill  for  the   appellant. — The  qnestion   on   this 

Police—     appeal  tarns  upon  the  meaning  of   ''annual   pay''  in  the   Ist 
Pwtion—    schedule  to  the  Police  Act,  1890.     The  pension,  to  which  the 
y^^^^      police  constable  is  entitled  as  of  right,  is  to  be  calculated  accord- 
*<  Annual     ^"ST  ^  ^^  amoont  of  his  ''  annual  pay  "  at  the  date  of  his  retire- 
pay  "_  PoUce  ment.     This  expression  ''  annual  pay ''  is  used  for  the  first  time 
iice,  1890 —  in  this  Act,  which  contains  no  definition  of  "pay '^  pr  ''annual 
c.  45  f  1     P^y*'*    ^^^  statute  which  provides  for  the  pay  of  constables  in 
•ehtfd.  i/    the  metropolitan  police  force  is  10  Geo.  4,  c.  44,  s.  12,  which 
port  1,  r.  1    provides  that  the  receiver  shall  pay  to  the  members  of  the  force 
afid  part  8.    u  g^^jj  galarfes,  wages,  and  allowances,  and  at  such  periods,  as 
one  of  His  Majesty's  principal  Secretaries  of  State  shall  direot,'' 
and  in  the  Metropolitan  Police  Act,  1839  (2  &  3  Vict.  c.  44), 
s.  22,  the  expression  used  is  "pay  of  every  constable";  the 
expression  "  pay  '*  therefore  seems  to  be  used  to  include  the 
"salaries,  wages,  and  allowances,^'  provided  for  in  the  earlier 
Act.     This  special  allowance  of  7«.   a  week  was  part  of  the 
constable's  pay.     It  was  increased  remuneration  given  to  the 
constable  in  recognition  of  his  previous  good  conduct  and  as 
recompense  for  losing  his  chance  of  promotioii.    His  employment 
on  special  services  in  the  House  of  Lords  was  permanent,  and  the 
allowance  of  Ta,   a   week  was  permanent.     The  money  out  of 
which  this  special  allowance  was  paid  was  provided  by  Parlia- 
ment expressly   for  the   purpose  of  paying  these   allowances. 
Upon  being  appointed  on  special  duty  at  the  House  of  Lords  a 
new  contract  was  made  with  the  constoble  to  pay  him  his  former 
ordinary  rate  of  pay,  and  also  this  further  special  amount  in 
respect  of  the  special  duty.     The  whole  amount,  ordinary  pay 
and  special  allowance,  then  became  his  "  pay,"  and  it  was  his 
"  annual"  pay,  for  it  continued  for  several  years.     The  fact  that 
no  deduction  was  made  from  the  special  allowance  for  the  pension 
fund  was  the  fault  of  the  police  authority,  and  the  constable 
ought  not  to  be  prejudiced  by  that  omission  of  the  police  authority 
to  make  the  proper  deductions.     If  this  constable  had  not  been 
placed  on  this  special  duty  he  might  have  been  promoted,  and  so 
obtained  increased  pay  which  would  have  increased  the  amount 
of  his  pension,  and  he  ought  not  to  be  placed  in  a  worse  position 
as  regards  pension  because  he  took  this  special  duty    with  a 
special   allowance,   and  thereby  lost  his  chance  of  promotion. 
"  Pay  "  is  a  reward  or  remuneration  for  services  rendered,  and  in 
this  case  the  constable  secured  the  whole  of  the  la.  a  week  as 
remuneration  for  his  services ;  it  was  not  an  allowance  to  meet 
expenses  or  disbursements. 

Macmorran,  Q.C.  and  /•  P,  Oradn  for  the  respondents. — ^Thia 
special  allowance  was  not  a  part  of  the  "  pay  "  of  the  constable 
wthin  the  meaning  ot  the  Act.   The  scale  of  pay  of  metropolitan 
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poKoe  constables  is  that  which  is  anthorised  and  directed  by  the    Uppmon 
Home  Secretary^  parsnant  to  sect.  12  of  the  Metropolitan  Police  ^j^J^  ^^^ 
Act,  1829.     By  that  scale  the  "  pay "  of  this  constable  at  the    amothsr. 

date  of  his  retirement  was  S2«.  a  week  only,  and  did  not  inclade        

this  special  allowance.     The  contract  nnder  which  the  constable       ^^' 
was  employed  entitled  him  to  '^  pay  '^  only  in  accordance  with      Poiiee-^ 
the  scale ;  he  was  bonnd  to  serve  wherever  he  might  be  sent ;    Pmnonr-^ 
he  had   no  option   as  to  performing,  and  no   permanency  of    ii5^"*^__ 
employment,  in  respect  of  the  special  duties  at  the  Honse  of    ^^  Annual 
Lords;  he  had  no  right  to  claim  payment  of  the  special  bIIow- pa/y"—  PoUe^ 
ances,  which  was  merely  a  gratuity  paid  out  of  a  fund  provided  ^^*  11^^ 
by  Parliament.     This  special  allowance  was  never  treated  as    ^/^  ^  ^  ' 
''  pay"  by  anyone,  as  appears  from  the  pay  lists  signed  by  the     Bcked,!,' 
constable.     [They  were  stopped  by  the  Court.]  P^^  i»  ''•  ^ 

Smith,  M.R.— This  is  an  appeal  from  the  Queen's  Bench  Divi-  "^.^i  *  *' 
sion  in  a  case  in  which  the  two  learned  judges  differed.  The 
question  arises  as  to  the  meaning  in  the  Police  Act,  1890 
(53  &  54  Vict.  c.  45),  of  the  words  ''  annual  pay,''  according  to 
the  amoant  of  which  the  pension  of  a  police  constable  is  to  be 
calculated.  The  amount  of  the  pension  aepends  npon  the  amonnt 
of  the  **  annual  pay  "  of  the  constable.  In  order  to  see  what  is 
the  position  of  this  police  constable  in  the  metropolitan  police 
force  it  appears  to  me  to  be  necessary  to  consider  carefully  the 
document  which  the  police  constable  signed  in  order  to  see  what 
are  the  terms  in  respect  of  ''pay"  under  which  he  served. 
When  that  document  is  looked  at,  it  seems  to  me  perfectly  clear 
that  the  conditions  under  which  the  police  constable  served  in 
the  metropolitan  police  force  were  that  he  was  to  receive  24«.  a 
week  while  in  the  first  class,  and  to  advance  to  27s.  and  30^.  a 
week  in  the  higher  classes.  This  last  snm  of  SOs.  a  week  was 
subsequently  increased  to  32«.  a  week  by  the  direction  of  the 
Home  Secretary,  the  proper  authority  for  that  purpose.  Under 
those  circumstances,  what  is  the  amount  of  pension  to  which  the 
police  constable  is  entitled  T  It  seems  to  me,  from  this  document 
which  he  signed,  that  the  pay  there  contracted  and  stipulated 
for  was  the  prescribed  amount  as  directed  by  the  Home 
Secretary  and  nothing  else.  Over  and  above  the  sum  of  32«.  a 
week,  the  pay  according  to  the  prescribed  scale,  what  was  the 
police  constable  entitled  to  sne  for  as  the  reward  for  his  services  f 
There  was  no  contract  under  which  he  could  claim  or  receive  the 
additional  sum  of  Is.  a  week.  In  my  opinion,  upon  considering 
the  statutes  and  documents,  there  was  nothing  whatever  to 
entitle  the  police  constable  to  any  pay  over  and  above  the 
different  sums  stated  in  the  scale  directed  by  the  Secretary  of 
State.  The  case,  however,  by  no  means  rests  there,  because 
there  is  in  the  special  case  this  very  material  statement:  ''It 
was  stated  in  evidence  by  Mr.  Bathurst,  chief  clerk  to  the 
Commissioners  of  Police,  that "  the  Commissioners  were  nnder  no 
obUgation  to  pay  the  appellant  the  additional  sum  of  7«.,  even 
while  he  remained  on  special  service,  though  that  is  done  partly 
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Urpanoir    as  a  recognition  of  the  good  conduct  for  which  a  constable  ia 
RinuiT  AND  P^*^^^  ^^  special  service^  and  partly  because  by  being  withdrawn 
AMOTHBB.     from  ordinary  duty  he  loses  to  some  extent  his  chance  of  pro- 
motion/'    Therefore,  this  police  constable,  who  asserts  that  he 
is  entitled  to  have  taken  into  consideration  as  part  of  his  pay 
.  ^._.        this  sum  of  7».  a  week,  cannot  show  any  contract  to  pay  that  sum^ 
Pennon—    and  the  above  paragraph  of  the  special  case  shows  that  there  was 
lu^T*^^  ^  ^^  obligation  to  pay  that  sum.     Again,  what  has  been  the  prac- 
«  ^^ual     ^^^  ^^"^  many  years  with  respect  to  this  special  allowance  in  the 
fNiy  "—Poiictf  police  force  f    It  appears  from  the  pay  sheets  that  it  has  been 
^i  ^^vZ±  *^®  practice  for  many  years  to  treat  this  as  a  gpratnity  or  special 
c.  4^f.  1     *Uo^«^"ce,  but  not  as  pay.     If  it  had  been  treated  as  pay,  there 
M^.  1,*     must  have  been  made  a  deduction  from  the  79.  a  week  for  the 
va:ri\,  r.  1    pensiou  fuud  in  accordance  with  the  provisions  of  sect.  15  of  the 
''^I'Tl  **    Police  Act,  1890;  but  this  deduction  was  never  made.     In  my 
opinion,  this  sum  of  Is.  a  week  was  not  pay  at  all  within  the 
meaning  of  the  Act.    I  agree,  therefore,  with  the  judopnent  of 
Channel],  J.  in  the  Court  below,  and  I  think  that  this  appeal 
must  be  dismissed. 

Collins,  L.J. — I  am  of  the  same  opinion.  I  would  have  been 
very  glad  to  be  able  to  differ  from  the  judgment  of  Channell,  J. 
in  this,  case  if  it  were  possible  to  do  so,  because  of  the  long  and 
meritorious  service  of  this  good  and  respectable  police  constable. 
His  right,  however,  to  pension  depends  upon  the  terms  of  the 
Act  of  Parliament,  and  the  amount  of  the  pension  must  be  a 
certain  proportion  of  his  ^'  annual  pay  ^'  at  the  date  of  his  retire- 
ment. Now,  the  person  who  alone  can  determine  the  amount  of 
the  annual  pay  of  a  police  constable  in  the  metropolitan  police 
force  is  the  Secretary  of  State.  Sect.  12  of  10  Geo.  4,  c.  44^ 
provides  that  ''the  receiver  .  .  .  shall  from  time  to  time 
pay  to  the  persons  belonging  to  the  police  force  appointed  under 
this  Act  such  salaries,  wages,  ana  allowances,  and  at  such 
periods,  as  one  of  His  Majesty's  principal  Secretaries  of  State 
shall  direct,''  and  that  provision  does  not  appear  to  have  been 
since  altered.  The  only  evidence  before  us  upon  which  we  are 
entitled  to  act  is  that  the  scale  of  pay  which  was  set  out  in  the 
document  signed  by  the  police  constable  himself  was  the  scale  of 
pay  directed  by  the  Secretary  of  State.  In  that  it  is  stated  in 
terms  that  the  pay  of  the  constable  is  so  much,  and  it  does  not 
include  this  allowance  for  special  duty.  We  have  it,  therefore, 
upon  the  highest  authority — that  of  the  Secretary  of  State 
himself — ^that  this  was  his  pay.  We  cannot  travel  outside  of 
that ;  by  that  the  pay  of  the  constable  is  defined.  The  amount 
of  the  pension  follows  absolutely  upon  that  pay.  Further,  in  this 
very  case  the  Secretary  of  State  has  himself  in  effect  stated  what 
in  his  opinion  the  pay  of  this  constable  was,  for  he  has  decided 
that  the  pension  is  to  be  calculated  only  upon  the  pay  of  82«.  a 
week,  and  he  is  the  authoritv  to  determine  the  rate  of  pay  of 
metropolitan  police  constables.  Again,  the  whole  course  of 
practice  of  the  parties  as  to  deductions  for  the  pension  fund 
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poiata  to  the  same  concltision — ^that  the  pay  of  the  constable  was  Ufpbrtom 

only  32«.  a  week.     I  airree.  therefore,  that  this  appeal  fails  and  ^     ^' 

•'.,,..,             o#                           f                                 rr  RlSLBT  AMD 

most  be  dismiBsed.  anothsr. 

Bom SB^  L.  J. — ^I  think  that  this  is  a  hard  case  for  this  constable^  

bat  I  agree  that  the  appeal  must  fail.     Upon  the  facts  it  appears  ^^^' 

to  me  to  be  clear  that  the  sum  of  7«.  a  week  received  by  the  vqUm- 

poUce  constable  for  service  at  the  House  of  Lords  was  expressly  VvMivnr^ 

paid  and  received  upon  the  footing  that  it  was  not  pay,  but  was  fifp««*«*  ^ 

a  voluntary  or  gratuitous  gift.     That  is  shown  by  the  pay  sheets  ^<«  Jhtm^l 
signed  by  the  police  constable,  and  by  the  fact  that  no  deduction ^y'*—  Po£tc« 

was  made  from  the  Is.   for   the   pension  fund,  which   it  was  -^ct,  1890— 

obligatoiy  to  make  if  this  sum  was  pay  within  the  meaning  of  ^^  45  ^.i  ' 

the  Act  of  1890,  and  also  by  the  fact  that  during  absence  for  whUd^xl 

sickness  the  whole  of  this  7«.  was  usually  stopped  and  not  merely  pa«^  i»  ^'  ^ 

a  small  part  of  it,  as  in  the  case  of  ordinary  pay.     It  appears  to  ^'^9^  8, 
me,  therefore,  upon  these  facts  to  be  impossible  to  come  to  the 
conclusion  that  this  sum  of  7«.  a  week  was  in  the  nature  of  pay. 
The  appeal  therefore  fails  and  must  be  dismissed. 

Appeal  diamisaed. 

Solicitors  for  the  appellant,  Manm,  and  Crump, 

Solicitors  for  the  respondents,  Wantn&r  and  Sons. 


QUEEN'S  BENCH  DIVISION. 

Jan.  17  and  21 J  1901. 

(Before  Bruce  and  Phillimose,  JJ.) 

P10OOTT  (app.)  V.  G0I1D8TRA.W  (resp.).  (a) 

Eighwaya — Dedication  to  pnhlic  use — Obstructions — Embayments 
— User  by  public — Cleaning  and  repairing  by  highway  authO' 
rity — Evidence  of  dedication — Toums  Improvement  Clauses 
Act,  1847  (10  ^  11  Vict.  c.  34),  s.  69. 

A  building  erected  in  1869  upon  land  leased  from  the  corporation 
of  L.,  who  were  the  owners  of  the  freehold,  wa^  built  with 
recessed  windows  or  embayments  on  the  ground  floor,  and  the 
main  wall  of  the  building  on  either  side  projected  beyond  the 
embayments  and  overhung  them  above  the  windows,  the  embay^ 
ments  being  some  11m.  deep.  In  1899  the  tenant  of  the  house 
reconstructed  these  windows  so  as  to  cause  them  to  project  8tn. 
beyond  the  main  wall,  and  so  as  to  fill  up  the  embayments.  During 
the  period  from  1869  till  the  reconstruction  in  1899,  the  paving 

(a)  Reported  by  W.  W.  Obb,  Esq.,  Barrister-at-Law. 
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Piooorr  of  the  embaymenta  ww  not  distinguishahle  or  marked  off  from 

GoLMTRAw  ^^  paving  of  the  footway,  and  had  heen  clea/ned  and  repaired 

...    *  hy  the  corporation^   as  the  highway  authority,  aJt  the  same  time 

1901.  as  the  pavi/ng  of  the  footway,  and  the  pvhlic  were  in  the  habit, 

„.  T^  _  without  any    objection   by   any    lessee  of   entering  upon  and 

0&«tniceion—  passing  in  and  out  of  the  embayments,  the  windows  of  which 

FiUing  up  were  used  for  the  exhibition  of  shop  goods. 

•**fcf*'^M'*^  C^ww  an  information  a^gainst  the  tenant  for  causing  an  obstru^ion 

^Dtfdlcation  to  ^^  ^'^^  street  by  building  so  as  to  Jill  up  tlie  emhayments : 

public-^  Held,  that  neither  the   user   by   the  public  nor  thefa^st  that  tits 

Kvidene9^  paving  of  the  embayments  was  not  marked  off  from  the  paving  of 

imnnvement  the  footway  and  too*  cleaned  and  repaired  by  the  corporation  as 

Clauses  Act,  highway  authority  was  any  evidence  of  the  dedication  of  the 

1847—  embayments  to  the  public  use  as  part  of  the  highway,  and  that 

c  w  *  69.  therefore  no  obstruction  had  been  committed, 

CASE  stated  by  the  depaty  stipendiary  magistrate  for  the  city 
of  Liverpool. 

At  a  petty  sessions  held  on  the  18th  day  of  May^  1900,  before 
the  learned  magistrate  the  appellant  was  charged  by  the  respon- 
dent, a  surveyor  of  buildings  for  the  corporation  of  Liverpool, 
on  an  information  for  that  she,  being  the  ocoopier  of  a  building 
— to  wit,  a  shop — ^situate  at  the  junction  of  Church-street  and 
Church-lane  (being  16,  Church-street),  within  the  city  of  Liver- 
pool, and  having  been  served  with  a  notice  requiring  her  to 
remove  the  projecting  windows  or  shop  fronts  erected  in  front  of 
the  building  No.  16,  Church-street,  which  windows  or  shop  fronts 
had  been  erected  in  such  a  manner  as  to  be  obstructions  to  the 
safe  and  convenient  passage  along  the  streets,  did  not  within 
fourteen  days  remove  the  obstructions. 

The  summons  was  taken  out  under  sect.  69  of  the  Towns 
Improvement  Clauses  Act,  1847. 

The  magistrate  convicted,  and  ordered  the  appellant  to  pay  a 
fine  of  Is,  and  4s.  6d.  costs. 

The  following  facts  were  at  the  hearing  proved  or  admitted 
before  the  magistrate  :  (a)  The  building  in  question,  of  which  the 
windows  were  alleged  to  be  obstructions  to  the  safe  and  con- 
venient passage  of  Church-street  and  Church-lane,  was  originally 
built  in  the  year  1869  upon  land  leased  for  a  term  of  seventy-five 
years  from  the  corporation  of  Liverpool,  who  were  and  are  the 
owners  of  the  freehold.  (6)  The  building  was  in  the  year  1869 
built  by  the  lessee  with  recessed  windows  or  embayments  on  the 
ground  floor  in  accordance  with  a  plan  submitted  to  and  approved 
by  the  committee  having  charge  of  the  leasehold  property  of  the 
corporation.  (c)  The  lease  mentioned  in  par.  (a)  was  on  the 
28th  day  of  July,  1888.  surrendered  to  the  corporation,  and  a 
lease  of  the  land  and  buildings  for  seventy-five  years  from  the 
7th  day  of  April,  1888,  granted  to  one  Gardner,  (d)  The  lease 
mentioned  in  the  last  paragraph  was  in  1888  assigned  to  N. 
Bussell  and  W.Bussell.     On  the  25th  day  of  March,  1900,  this 
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lease  was  surrendered  to  the  corporation,  and  a  lease  of  the  land      Piaoon 
and  boildings  for  seyenty-five  years  from  the  5th  day  of  April,    ^    ^ 

1899,  was  granted  to  the  above  N.  Bussell  and  W.  Bassell.     (e)         ^^' 

On  the  16th  day  of  October^   1899,  N.  Bassell  and  W.  Bassell        1901. 
agreed  to  underlet  the  land  and  baildings  to  the  defendant.    (/)    „.  7 —  ^ 
In  November,  1899,  the  shop  windows  of  the  building  on  the  oh$tru^^~^ 
groand   floor  were   reconstracted   so  as  to  cause  the  same   to    FilUngup 
project  Sin.  beyond  the  line  of  the  main  wall  of  the  building  ^m^yn^erUa 
(which  is  the  building  line  of  the  streets  in  which  the  building  ^^gdicaii^to 
is  situate)  and  so  as  to  fill  up  the  embayments.      It  was  admitted     publio^ 
by  the  informant  that  the  projection  of  Sin.  beyond  the  building   Svidenoe^ 
line  did  not  contravene  the  provisions  of  the  Liverpool  Improve-  ifnnr9t!e^^ 
inent  Act,  1882  (45  &  46  Vict.  c.  Iv.),  and  was  not  material  to  the    clauses  Act, 
informant's  case.      Sect.  36  of  that  Act  provides  {intsr  aUa) :       1847— 
"  (1)  It  shall  not  be  lawful  without  the  written  consent  of  the  ^^  |^^  ^^*- 
corporation  to    build    or  to    bring    forward    the  main    outer     *     >  *     * 
face  of  any  external  wall    beyond    the    building  line  in   any 
street,  or  to  construct,  build,  make,  place,  or  fix  any  projection 
beyoud  the  building  line  in  any  street  or  over  or  upon  the  build- 
ing line  in  any  street,  or  over  or  upon  the  surface  thereof,  except 
in  accordance  with  the  following   regulations,  that  is  to  say.'' 
The  section  then  enumerates  the  various  regulations  which  it  was 
admitted   the   windows   and  projections   in   this   case  did   not 
contravene,     {g)  From  the  time  when  the  buildings  were  first 
erected  and  up  to  the  date  of  the  reconstruction  there  were  at 
each  end  of  the  embayments  pilasters  with  bases ;  such  bases 
extended  slightly   beyond  the  line  of  the  pilasters,  and  were  in 
one  vertical  plane  with  the  main  wall  of  the  building  which  pro- 
jected over  the  embayments  immediately   above  the  windows. 
During   the  same  period   the  paving   of  the  footway  extended 
over  the  embayments  so  that  the  paving  of  the  embayments  was 
not  distinguishable  from  that  of  the  footway,     (h)  The  notice  and 
service  thereof  as  required   by   sect.  69  of  the  Towns  Improve- 
ment Clauses  Act,  1847,  were  given,  and  the  projecting  windows 
were  not  removed  within  fourteen  days  after   snch  service,  but 
remained  as  they  were. 

No  evidence  was  adduced  by  the  defendant  of  any  measures 
having  been  taken  by  any  lessee  of  the  premises  to  prevent  the 
public  from  entering  upon  the  embayments,  and  it  was  proved 
by  the  informant  that  Church-street  is  a  crowded  thoroughfare, 
and  that  the  public  were  during  the  whole  period  from  the 
erection  of  the  buildings  until  November,  1899,  in  the  habit  of 
entering  upon  the  embayments,  and  that  such  user  of  the  embay- 
ments contributed  materially  to  the  safety  and  convenience  of 
foot  passengers.  It  was  also  proved  that  the  paving  of  the 
embayments  had,  together  with  and  at  the  same  time  as  the 
paving  of  the  footway,  been  cleaned  and  repaired  by  the  corpora* 
tion  of  Liverpool  in  the  capacity  of  highway  authority.  The 
building  is  and  was  from  1869  used  for  the  exhibition  of  shop 
goods. 
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PioooTT  E\rideiice  was  also  tendered  by  the  informant^  objected  to  by 

^'  the  defendant,  bat  admitted  by  the  magistrate^  that  in  certain 

'   cases  in  Liverpool  where  similar  embayments  had   been  con- 

1901.       stmcted^  which  was  treated  as  private  property^   the  owners 
r —        thereof  had  placed  thereon  some  distinguishing  mark  to  indicate 
Ob»tn^Sli&n^  that  the  spaces  within  such  embayments  were  not  dedicated  to 
FilUng  up    the  public  as  part  of  the  highway. 

embaymmti       Upon  the  facts  it  was  contended  for  the  informant^  that  there 

*D«Jica*ion  to  ^*®  evidence  upon  which  the  magistrate  might  and  ought  to  find 

pvhUe-^     that  the  space  within  the  embayment-s   had  been  dedicated  to 

Evidence—   public  Use  as  part  of  the  highway,  and  that  the  windows  erected 

Imwn^nnent    ^  *^®  defendant  inclosing  the  embayments  were  obstructions  to 

Ciau99$Act,   the   safe   and   convenient  passage  along  the  street  within   the 

1847—      meaning  of  sect.  69  of  the  Towns  Improvement  Clauses  Act, 

^^  t}^  ^^'  1847,  and  that  there  had  been  a  dedication  to  the  public  of  the 

'•  «*•  •■  *»•  embaymentB  as  part  of  the  highway.  ^ 

The  defendant  contended  that  evidence  of  particnlar  acts  of 
other  individuals  indicating  an  intention  not  to  dedicate  embay- 
ments to  the  public  as  part  of  the  highway  was  legally  inad- 
missible as  evidence,  by  reason  of  their  not  having  acted  in  the 
same  manner  as  such  other  individuals,  of  a  contrary  intention  on 
the  part  of  lessees  of  the  premises  in  question ;  that  under  the 
circumstances  of  the  case  the  evidence  of  pnblic  user  was  not 
evidence  of  dedication ;  that  the  acts  of  the  corporation  as  high- 
way authority  were  not  evidence  of  an  intention  on  its  part  as 
owner  of  the  freehold ;  that  there  was  no  evidence  of  a  dedication 
by  the  corporation  as  owner  of  the  ireehold  with  the  consent  of 
any  lessee ;  that,  even  if  the  embayments  had  been  dedicated  so 
as  to  form  in  November,  1889,  a  part  of  the  highway,  there  was 
no  evidence  of  an  offence  within  sect.  69  of  the  Towns  Improve- 
ment Clauses  Act,  1847  ;  and  that  the  act  of  the  defendant  was 
authorised  by  sect.  36  of  the  Liverpool  Improvement  Act,  1882. 
On  the  above  facts  the  magistrate  fonnd  that  the  embayments 
had  been  dedicated  to  the  public  use  as  part  of  the  highway,  and 
that  the  windows  or  shop  fronts,  having  been  erected  in  front  of 
the  building  No.  36,  Church-street  so  as  to  inclose  the  embay- 
ments, were  obstructions  to  the  safe  and  convenient  passage 
along  the  street,  and  he  therefore  convicted  the  defendant  as 
above  stated. 

The  question  for  the  opinion  of  the  Court  was  whether  there 
was  any  evidence  before  the  learned  judge  to  justify  him  in  so 
finding. 

Joseph  Walton,  Q.C.  {Leslie  Scott  and  Dennis  O^Oonor  with 
him)  for  the  appellant. — The  question  arises  under  sect.  69  of 
the  Towns  Improvement  Clauses  Act,  1847,  but  it  does  not  turn 
on  the  construction  of  the  section.  The  offence  alleged  was  that 
the  appellant  had  brought  forward  a  number  of  windows  in  front 
of  a  house  or  building  so  as  to  create  an  '^  obstruction  to  the 
safe  and  convenient  passage  along  the  street,''  and  "  street "  is 
defined  in  sect.  3  as  meaning  and  including  '*  any  road,  square, 


OBIMINAX  LAW  OASES.  025 

ooort,  aUey^  and  thoroaghfare  witliin  the  limits  of  the  special      Piooon 
Act/'    The  learned  magistrate  was  wrong  in  holding  that  there   ^     ^' 
was  a  dedication  of  the  embayments  to  pnblic  nse  as  part  of  the     ®^^*^^ 
highway.     The  acts  relied  npon  constituted  no  evidence  of  dedi-        1901. 

cation.     Under  the  circumstances  of  the  case  the  passage  of  the      . 

pablic  over  these  embayments  was  no  evidence  of  an  intention  (y^^^u^ion--- 
to  dedicate  them  to  public  use.     The  house  was  a  shop^  and  these     FHXing  up 
windows  were  used  for  the  display  of  shop  goods^  and  it  was  EmbaymenU 
merely  to  enable  persons  passing  along  the  street  to  see  the  goods  ^  5^*Y*^to 
that  these  embayments  were  open  to  the  public.     Similarly  the     public-^ 
other  acts  relied  on  to  show  dedication,  such  as  the  cleaning  and    Bvid^nc^^ 
repairing  of  the  paving  of  the  embayments  at  the  same  time  as       ^*"^!1^1^-^ 
the  paving  of  the  footway,  do  not  prove  any  dedication.     In  the  clauses  Act 
first  place,  there  was  no  evidence  of  any  dedication  at  all;  in  the       1847— 
second  place,  there  was  no  evidence  of  any  dedication  by  the  ^^  ♦  ii  ^*ct. 
reversioners,  the  owners  of  the  fee,  and  no  evidence  of  any  assent   ^'     '  '' 
of  the  reversioners  to  any  dedication  by  any  tenant  or  lessee,  but 
such  consent  is  necessary  (Wood  v.  Veal,  5  B.  &  A.  454;  Baxter 
V.  Taylor,  4  B.  &  Ad.  72) ;  in  the  third  place,  the  projections 
did  not  contravene  any  provisions  of  the  Liverpool  Improvement 
Act,  1882  ;  and,  finally,  evidence  was  wrongfully  admitted  by  the 
learned  magistrate. 

Macmorran,  Q.G.  and  Horridge  for  the  respondent.— «The 
magistrate  was  right  in  finding  that  there  had  been  a  dedication 
of  the  embayments  to  the  public  use.  The  question  is  one  of 
fact  and  of  degree  in  each  case  for  the  magistrate  to  deal  with 
on  the  facts.  He  has  so  dealt  with  this  case,  and  the  only 
question  now  is  whether  there  was  any  evidence  at  all  to  justify 
his  finding  that  there  was  a  dedication  of  these  embayments  to 
pablic  use.  It  is  submitted  there  was  evidence  of  such  dedication. 
In  the  first  place,  the  paving  of  the  embayments  was  not  marked 
off  from  the  paving  of  the  footway.  That  shows  an  intention  to 
dedicate.  Where  there  is  an  intention  to  keep  such  places  as 
private  property,  the  paving  is  in  some  way  distinguishable  from 
that  of  the  footway,  or  is  marked  ofE  by  some  line  or  other. 
Here  there  was  no  such  distinguishing  line  or  mark.  The  user  by 
the  public  without  objection  either  by  the  lessees  or  the  rever- 
sioners is  also  evidence  of  dedication.  Reliance  is  also  placed  on 
the  cleaning,  and  especially  on  the  repairing  of  the  paving  of  the 
embayments  at  the  same  time  as  the  paving  of  the  footway  and 
as  part  of  the  footway.  That  being  done  by  the  corporation 
would  be  evidence  of  an  intention  on  their  part  to  dedicate  these 
embayments  to  pnblic  use.  These  acts  show  that  there  was 
abundant  evidence  on  which  the  magistrate  could  find  that  there 
was  a  dedication  to  the  public  use:  {Poole  v.  HusJdnaon,  11 
M.  ft  W.  827  ;  Vernon  v.  Vestry  of  8t  James,  Westminster,  44 
L.  T.  Bep.  229 ;  16  Gh.  Div.  449 ;  Beg.  v.  Inhabitants  of  Hast 
Mark,  11  L.  T.  Bep.  O.  S.  68 ;  11  Q.  B.  877). 

Joseph  Walton,  Q.G.  in  reply. — ^At  the  very  utmost  the  facts 
here  are  as  oonaistent  with  an  intention  not  to  dedicate  as  with 

V0L.Z1X.  s  s 
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PiocoTT     an  intention  to  dedicate,  and  that  being  so,  it  mast  be  taken 

**  that  there  was  no  dedication :  (per  Bjles,  J.  in  Dawes  ▼.  HawkitiSf 

wofxtTRAw    ^  j^  ^  jj^p  2gg^  ^^  p    ggQ ;  8  0.  B.  N.  S.  848,  at  p.  860) ; 

1901.        Beg.  y.  Hawkhurat,  7  L.  T.  Bep.  268 ;  Orand  Junction  Canal 
Hih^a  -    Company  v.  Petty,  59  L.  T.  Bep.  464;  21   Q.  B.   Div.    273; 
OhrtrueU^—  Grreemoich  Board  of  Works  v.  Maudalay,  23  L.  T.  Rep.  121  ; 
Fitting  up    L.  Bep.  5  Q.  B.  397.) 

embayments^  Cur.  odv.  VuU. 

i^ed^SoSon  to  •'*°^***  ^^' — Beucb,  J.  read  the  following  jadgment : — In  this 
pubUo^  case  I  have  felt  considerable  difficulty,  not  because  I  had  any 
Evidence—  doubt  about  the  conclusion  which  I  think  ought  reasonably  to  be 
/wprowm«n<  ^^^^^  ^°^  *^®  evidence,  but  because  of  the  nature  of  the  ques- 
Ciaueee  Act,  tions  Stated  for  the  Court.  We  cannot  review  the  decision  of  the 
1847— ■  learned  magistrate  if  there  was  any  evidence  to  justify  his  finding 
^^i}^  ^^'  that  the  embay  ments  had  been  dedicated  to  public  use  as  part  of 
*  '  '  the  highway.  I  was  during  the  argument  inclined  to  think  that, 
slight  as  the  evidence  was,  it  was  yet  difficult  to  say  that  there 
was  no  evideace  to  support  the  finding.  But  now,  having  given 
the  case  very  careful  consideration,  I  have  come  to  the  conclu- 
sion that  the  evidence  relied  upon  as  evidence  of  dedication 
amounts  to  nothing — ^that  is,  it  is  as  consistent  with  an  absence 
of  an  intention  to  dedicate  as  it  is  with  an  intention  to  dedicate. 
So  far  as  the  user  by  the  public  is  concerned  there  is  no  prepon- 
derance of  evidence  either  way,  and  therefore,  according  to  the 
evidence  of  Byles,  J.  in  Dawes  v.  Hawkins  (4  L.  T.  Bep.  288,  at 
p.  290 ;  8  G.  B.  N.  S.  848,  at  p.  860),  there  is  no  balance  of 
probability  in  favour  of  either  hypothesis.  As  regiBkrds  the  acts 
of  the  corporation,  who  are  the  owners  of  the  freehold,  I  think 
that,  taken  together  as  a  whole,  they  tend  to  show  that  the  cor- 
poration had  no  intention  to  dedicate,  and  did  not  dedicate,  the 
embayments  to  public  use  as  part  of  the  highway,  and  that  they 
did  not  acquiesce  in  any  dedication  by  the  tenants.  The  embay- 
ments in  question  existed  over  the  ground  floor  of  a  building 
which  was  built  in  the  year  1869.  The  upper  part  of  the  build- 
ing overhung  the  embayments,  and  the  main  wall  of  the  building 
on  either  side  of  the  embayments  projected  beyond  the  embay- 
ments to  what  I  may  call  the  building  line.  Within  the  two 
embayments  to  which  importance  is  attached  in  the  case  were 
windows  which  were  used  for  the  exhibition  of  shop  goods.  But 
I  gather  from  the  plan  annexed  to  the  case  that  in  the  same 
building  there  was  a  third  embayment  in  which  was  the  doorway 
to  the  premises.  These  embayments,  I  gather  from  the  plan* 
were  lOin.  or  llin.  deep.  The  public  passing  along  the  street 
were  allowed  to  pass  in  and  out  of  these  embayments.  Looking 
at  the  plan  and  taking  into  consideration  that  the  building  was 
used  as  a  shop,  it  seems  to  be  obvious  that  the  very  object  of  the 
embayments  occupied  by  the  windows  was  to  invite  passers-by  .to 
look  at  the  goods  exhibited  in  the  windows^  and  the  object  of,  the 
embayment  occupied  by  the  -door  was  tO>  taake  a  .  convenii^nt 
entvance  into  the  shop.     To  prevent. tbei  .pjublip  passing  along  tha 
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street  from  passing  into  the  embayments  would  be  to  defeat  the      Piqoott 
very  object  for  which  they  were  formed.     No  one  has  snggested,  ''• 

uid  no  one  woald  suggest^  that  the  passing  of  the  public  into  and         

oat  of  the  embayment  forming  the  door  can  be  treated  as  forming        I900. 
any  evidence  of  a  dedication.     In  order  to  make  an  easy  access        7 —  _^ 
U>  a  shop,  it  is  quite  common  to  set  back  the  door  a  foot  or  more  obXttcSoiT^ 
irom  the  front  line  of  the  buildings  and  it  would,  as  it  seems  to     Filling  up 
me,  be  a  very  startling  thing  to  say  that,  because  passers-by  who   embaym&nts 
do  not  use  the  shop  are  free  to  pass  over  this  space,  such  passage  p^^^*^  ^ 
by  the  public  is  to  be  regarded  as  forming  evidence  of  dedication.     pubUc— 
If  the  user  of  the  embayment  forming  the  door  gives  rise  to  no   Stfidence^ 
presumption  of  dedication,  why  should  the  embayments  forming  ^^  ^^^^t 
the  windows  f     If  the  one  embayment  was  formed  and  used  for  ciauaet  Act, 
the  convenience  of  customers,  or  of  those  whom  it  was  hoped  to      1847— 
attract  as  customers,  were  not  the  other  embayments  formed  and  ^^  ^^^  ^*^*- 
used  for  the  same  purpose  f     If  the  owner  of  a  piece  of  land    ^'     «  *     - 
leaves  a  portion  of  it  unbuilt  upon  for  the  purpose  of  his  own 
convenience  and  for  the  use  of  his  customers,  the  user  of  the  land 
by  his  customers  is  no  evidence  of  a  dedication  to  the  public,  and 
if  he  is  not  able  to  exclude  the  public  without  at  the  same  time 
excluding  his  customers,  or  those  whom  he  hopes  to  attract  as 
customers,  the  user  by  the  public  does  not  necessarily  raise  a 
presumption  of  dedication.     It  is  said  by  counsel  for  the  respon- 
dent that  if  the  window  embayments  had  been  paved  with  pave- 
ment of  a  kind  different  from  the  rest  of  the  footway,  or  had  been 
marked  off  by  a  line  or  division  in  the  pavement,  then  that  would 
have  indicated  that  there  was  no  intention  to  dedicate.     It  may 
be  BO.     But  why  f     Because  it  would,  it  is  said,  have  made  it 
apparent  that  the  embayments  were  formed  for  the  advantage  of 
the  occapier  of  the  building.     But  the  difference  in  the  kind  of 
pavement  would  not  have  restrained  in  any  way  the  user  by  the 
public.     The  user  by  the  public  would  have  been  just  the  same. 
The  line  or  division  in  the  pavement  would  only  have  made 
emphatic  what  L  think  is  su£Sciently  apparent  from  the  form  in 
which  the  building  was  constructed  and  the  manner  in  which  it 
was  used.     It  is  not  to  be  left  out  of  consideration  that  the 
embayments   were   but   very   small   spaces.     The   two   window 
embayments,  I  gather  from  the  scale  on  the  plan,  are  each  about 
5ft.  in  length  and  lOin.  or  llin.  deep.     In  deciding  whether 
there  is  evidence  of  dedication  the  circumstances  of  each  case 
must  be  considered,  and  it  is  not  reasonable,  as  it  seems  to  me, 
to  draw  a  conclusion  that  the  owner  of  the  house  because  he  did 
not  take  active  measures  to  protect  his  rights  over  these  small 
spaces  therefore  intended  to  abandon  his  rights  and  to  dedicate 
the  land  as  part  of  the  public  way.     In  nearly  every  case  of  a 
large  building  fronting  on  a  street,  the  door  of  a  building  is  fixed 
on  the  inner  side  of  the  stone  jamb,  the  stone  jamb  is  generally 
some  inches  in  thickness  so  that  when  the  door  is  shut  there  is  a 
space  of  a  few  inches  between  the  outside  of  the  door  and  the 
bailding  or  street  line ;  yet  no  one  would  infer  any  intention  on 

s  s  2 
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PiGooTT      the  part  of  the  owner  of  the  building  to  dedicate  this  space  of  a 
Q    ^'  few  inches  to  the  public.     Now^  with  reference  to  the  acts  of  the 

'   corporation.     It  is  said  that  the  embayments  were  cleansed  and 

1901.       repaired  by  the  corporation  of  Liverpool  in  its  capacity  of  high- 
"^ —  ^    way  authority.     It  is  difficult  to  understand  how  it  would  be 
ObtiruetUm'---  Possible  for  the  besom  of  the  highway  authority  to  sweep  the 
FilUng  up    footway  without  at  the  same  time  sweeping  the  embayments ; 
enAayments  and  it  would^  I  think^  be  obviously  out  of  the  question  to  assume 
Dedication  to  ^^^^  because  the  corporation  as  highway  authority  swept  the 
pubhe—     embayments  and  the  corporation  as  owner  of  the  property  made 
Evidence-^   no  objection,  therefore  tnere  was  an  intention  on  the  part  of  the 
Improvement  ^^P^ra^^^^  *8  owner  to  declare  a  right  of  passing  over  the  embay- 
Ciautee  Act^   ments.     Indeed,  this  point  about  the  cleansing  of  the  embay- 
1847—      ments  was  hardly  insisted  upon  by  counsel  for  the  respondent. 
^^i}^  ^^^*  ^^^  ^  think  that  the  paving  of  the  embayments  stands  upon  the 
'  '    '    same  footing.     The  paving  of  an  inappreciable  breadth  of  llin. 
affords  no  presumption  of  dedication  by  the  owner.     But  the 
important  fact  which  seems  to  throw  light  upon  the  acts  of  the 
corporation  is  that,  after  the  new  building  was  erected  and  the 
alleged  obstruction  created,   the  corporation   granted  on    the 
25th  day  of  March,  1900,  a  new  lease  of  the  premises.     The  new 
building  was  erected  in  November,  1899,  and  I  think  it  is  impos- 
sible,  if  the  corporation  had  intended  to  dedicate  a   right  of 
passage  over  the  embayments  to  the  public,  that  they  would 
have  granted  a  lease  of  the  new  premises  which  were  so  built  as 
to  obstruct  the  passage  of  the  public  over  the  embayments. 

Phillixosi,  tf.— I  am  of  the  same  opinion.  I  am  so  entirely 
in  accord  with  the  views  which  have  been  so  well  expressed 
by  my  learned  brother  that  it  is  unnecessary  for  me  to  add 
anything. 

Appeal  allowed.     Gaiunction  quashed. 
Solicitors  for  the  appellant,  Preston,  Stow,  and  Preston,  for 
Gamon,  Farmer,  and  Co.,  Liverpool. 

Solicitors  for  the  respondent,  F.  Venn  and  Go;  for  B.  R,  Piek^ 
mere,  Liverpool. 
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KING'S  BENCH  DIVISION. 

Monday,  Ja/n.  28^  1901. 

(Before  Bbtjce  and  PniLLiiiOBB,  JJ.) 

Stokes  (app.)  v.  Bill  (resp.).  (a) 

Mines — Abandonment — Notice — Limitation — Coal  Mines  Regular 
tion  Act,  1887  (50  ^  51  Viet.  c.  58),  s.  88— Coal  Mines 
Regulation  Act,  1896  (59  ^  60  Vict.  c.  4S),  s.  4. 

By  the  Goal  Mines  Regulation  Act,  1887,  s.  38  (5),  "A  complaint 
or  information  of  an  opence  under  this  section  m^y  he  m^de  or 
laid  at  any  time  within  six  months  after  abandonment  of  the 
mine  or  seam,  or  after  service  on  the  owner  aforesaid  of  a  notice 
to  comply  with  the  requirements  of  this  section,  whichever  last 
happens.** 

By  the  Coal  Mines  Regulation  Act,  1896,  s.  4,  certain  require", 
ments  were  to  be  fulfilled  by  the  owner  of  the  abandoned  mine 
or  seam,  and  these  were  substituted  for  those  cordavned  in 
sect.  38  of  the  Act  of  1887. 

R%ld,  that  the  six  months^  limit  applied  equally  to  the  date  of  the 
abandonm^ent  of  the  mine  or  seam  and  the  gvoing  of  the  notice 
to  comply  with  the  requirements  of  the  Act. 

On  the  25m  day  of  January,  1900,  the  appellant,  an  inspector  of 
mines,  sent  to  the  respondent  a  letter  as  follows :  ''  I  beg  to 
point  out  to  you  that  no  plan  of  the  abandoned  workings  in  the 
Seven  Feet  Coal  Beam  has  yet  been  forwarded  as  required  by 
sect.  38  of  the  Mines  Act.  Will  you  please  give  the  matter  your 
early  attention."  This  was  received  by  the  respondent  on  the 
2Qth  day  ofJanua/ry. 

Held,  that  the  time  limited  by  sect.  38  (5) — viz.,  six  months — 
within  which  the  information  might  be  laid  for  a  breach  of 
sect.  4  of  the  Coal  Minss  Regulation  Act,  1896,  commenced  to 
run  from  that  date. 

CASE  stated  upon  an  information  laid  on  the  27tli  day  of  July, 
1900,  by  the  appellant  against  the  respondent  charging 
him  that  he,  being  the  owner  of  the  Pooley  Hall  mine,  unlaw- 
fully  failed  to  comply  with  sect.  38  of  the  Coal  Mines  Regulation 
Act,  1887,  as  amended  by  sect.  4  of  the  Coal  Mines  Regulation 
Act,  1896,  which  requires  him  within  three  months  after  the 
abandonment  of  the  Seven  Feet  Coal  Seam  in  such  mine  to  send 
to  the  Secretary  of  State  an  accurate  plan  of  such  seam,  with 
certain  particuLars. 

(a)  Reported  bj  W.  dk  B.  HvBaRT,  Em|^  BftiTist9r-at.liftW 
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Stokbs.  Upon  the  opening  of  the  case  for  the  prosecation  the  respon- 

g^^^  dent  s  connsel  took  a  preliminary  objection  that  the  jiutices  had 

T  no  jurisdiction  to  hear  and  determine  the  case. 

1901.  He  read  the  following  letter^  which^  it  was  admitted,  had  been 

c  Tmx   s  ^^^^^  ^^^  been  sent  by  post  by  the  appellant  to  the  respondent 

Regulation  ^^  ^^®  ^^^^  ^^7  ^^  January,  1900. 

Acta,  1887         Qreen  Hill,  Derby,  25th  Jan.  1900.— Geo tlemen, — I  beg  to  point  oat  to  yon  that  no 
and  1896 —    plan  of  the  abandoned  workings  in  the  Seven  Feet  Goal  Seam  has  yet  be«n  forwarded 
Abandonment  as  required  by  sect.  88  of  the'Mines  Act.   'Will  you  please  give  the  matter  yonr  earliest 
of  workings —  attention. — Tours  faithfully,  A.  H.  Stokbs.— To  the  Pooley  Hall  Colliery  Oompany. 
Bequiremente 

of  inspector—     j^  ^as  admitted  that  the  alleged  abandonment  of  the  mine  was 
e^pi^^    anterior  to  the  sending  or  receipt  of  the  letter,  and  also  that  no 
Notice—     plan  had  been  sent  in  by  the  respondent. 
LimUaiion  of     It  was  thereupon  contended  by  the  respondent's  counsel  that 
proc^Mdingt^  the  letter  constituted  a  notice,  under  sect.  38  (5)  of  the  Coal 
Juriediction  Minos  Regulation  Act,  1887,  to  the  owner  to  comply  with  the 
of  justices--  requirements  of  that  section,  and  that  the  six  months  within 
^^  is^l  88^*   which  the  information  is  required  to  be  laid  by  that  section  and 
59  4'  W  Vict,  sub-section  commenced  to  run  from  the  date  of  service  thereof, 
c.  43,  s,  4.    namely,  the  26th  day  of  January,  1900 ;  that  it  was  not  open  to 
the  appeUant  to  extend  the  period  of  six  months  therefirom  by 
jgpiving  one  or  more  subsequent  notices ;  and  that  the  informa- 
tion having  been  laid  on  the  27th  day  of  July,  1900,  the  same 
was  out  of  time,  and  the  justices  had  no  jurisdiction  to  hear  the 
case. 

The  appellant's  solicitor  read  the  following  letter,  which,  it  was 
admitted,  was  written  and  sent  by  post  by  the  appellant  to  the 
respondent  on  the  26th  day  of  May,  and  was  received  in  due 
course  of  post  on  the  following  day : 

Green  Hill,  Derby,  25th  Hay,  1900.— Gentlemen,~Pooley  Hall  Colliery.— I  beg  to 
point  out  to  you  that  no  plan  of  the  workings  of  the  abandoned  SeTen  Feet  Goal 
Seam  at  this  colliery  has  been  aent  as  required  by  sect  88  of  the  Coal  Mines  Regula- 
tion Act,  1887,  and  I  hereby  give  you  notice  in  accordance  with  sect  88  (5)  of  the 
Coal  Mines  Elegulation  Act,  1887,  to  comply  with  the  requirements  of  the  above- 
named  section  of  the  Mines  Act. — I  am,  gentlemen,  your  obedient  senrant,  A.  H. 
Stokbs,  H.M.  Inspector  of  Mines. — The  Pooley  Hall  Colliery  Company, 

On  the  part  of  the  appellant  it  was  contended  that  the  above 
last-mentioued  notice  was  the  only  notice  given  in  accordance 
with  sect.  38  (5)  of  the  Act  of  1887,  and  that,  even  assuming 
(which  was  not  admitted)  the  letter  of  the  25th  day  of  January 
was  a  sufficient  notice  within  sect.  38  (5)  of  the  Act  of  1887,  the 
respondent  having  still  failed  to  send  in  the  plan,  the  appellant 
was  not  precluded  from  giving  the  notice  of  the  25th  day  of 
May,  and  that  the  information  was  properly  laid  within  six 
months  after  the  service  of  the  last-mentioned  notice. 

It  was  further  contended  that,  assuming  the  letter  of  the  25th 
day  of  January  constituted  ''notice  to  comply''  withiu 
sect.  38  (5)  of  the  Act  of  1887,  the  information  was  laid  within 
six  months  after  service  of  such  notice,  on  the  ground  that  the 
letter  having  been  sent  by  post  it  was  deemed  to  have  been 
served  when  it  was  delivered  on  the  foUowiug  day,  the  26th  day 
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of  January  (secf.  73  of  tibe'  Act  of  1887),  and  that  the  27th  day      Sroua. 
of  Jidy  was  within  six  months  after;  (that  is,  exclasivb  of )  the       ^^ 
26th  day  of  January.  . 

The  justices  were  of  opinion  that  the  respondent's  contention      .  1901. 
was  correct,  on  the  ground  that  the  appellant's  letter  of  the  25th        7]^^, 
day  of    January,    1900,   constituted  in    law   a    notice    within    Rog^oation 
sect.  38  (5)  of  the  Act  of  J  887  to  the  respondent  to  comply  with    Acts,  1887 
the  requirements  of  that  section,  and  that  the  statutory  period  of  j?^fi??^~"* 
six  months  within  which  the  information  should  be  laid  must  be  ^y  toorkings— 
calculated   from  the  date  of  service  of    that   notice,  and  that  Requirements 
the  appellant  was  not  entitled,  by  giving  the  subsequent  notice  o/inepector— 
of  the  25th  day  of  May,  to  extend   such  period,  and  that  the     comply— 
information  which  was  laid,  on  the  27th  day  of  July,  1900,  was     Notice— 
therefore   out  of  time,    and    they  accordingly  dismissed    the  Limitation  of 
information.  •  pJZ{^,- 

H.  Sutton  for  the  appellant. — The  letter  of  the  25th  day  of  ju^nsdictum 
January  waa  not  such  a  notice  as  is  contemplated  by  the  Act.  of  jueticee— 
It  was  merely  a  reminder,  and  the  time  began  to  run  only  after  ^^^^]  gj^f' 
the  second  notice  of  the   25th  day  of  May.     It   is  contended  59  4>6oVici. 
that  the  limitation  contained  in  sect.  88   (5)  of  the  Coal  Mines    c.  43,  <.  4. 
Begnlation  Act  1887  only  applies   to  the    abandonment  of  the 
mine  or  seam,  and  does  not  limit  the  time  where  a  notice  is  given 
to  comply  with  the  requirements  of  the  section.     If  that  were  not 
so,  the  words  '^  whichever  last  happens  "  could  have  no  meaning. 
The  offence  created  by  non-compliance  with  sect.  38  of  the  Coal 
Mines  Regulation  Act,  1887,  as  amended  by  sect.  4  of  the  Coal 
Mines  Regulation   Act,    1896,  is  a  continuing  one.       He  also 
referred  to  the  Coal  Mines  Regulation  Act,  1887  (50  &  51  Yict. 
c.  58),  8.  59. 

Simey  for  the  respondent. — The  justices  were  right  in  holding 
that  the  letter  of  the  25th  day  of  January  was  a  notice  within 
the  Act,  and  that  the  limitation  contained  in  sect.  38  (5)  com- 
menced to  run  from  that  date.  The  limitation  applies  equally  to 
the  abandonment  of  the  mine  or  seam  and  the  giving  of  a 
notice. 

Bbuce,  J. — I  think  that  the  justices  in  this  case  have  come  to 
a  right  conclusion,  and  that  we  cannot  interfere  with  their 
decision.  The  question  turns  in  the  first  instance  on  the  con- 
struction we  ought  to  put  upon  sect.  38  (5)  of  the  Coal  Mines 
fiegulation  Act,  1887.  I  think  there  can  be  no  doubt  that  that 
clause  is  a  clause  for  limitations,  limiting  the  time  within  which  a 
complaint  or  information,  if  there  is  an  offence  under  the  Act, 
may  be  laid.  Now,  it  is  clear  that  it  first  of  all  limits  the  com- 
plaint or  limits  the  information  to  a  period  of  six  months  after  the 
abandonment  of  the  mine  or  seam,  and  if  counted  from  that 
period,  the  information  I  understand  is  too  late.  But  there  is  a 
further  provision  in  the  same  sub-section  :  "  Or  after  service  on 
the  owner  aforesaid  of  a  notice  to  comply  with  the  requirements 
of  this  section .''  A  question  has  been  raised  as  to  the  meaning 
of  the  words  ^'  after  service,"  I  think  that  read  in  conjunction 
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SfOKHs      with  the  former  words  it   means    '^  written  six  months  after 
V.  service/'     The  words  are  "  A  complaint  or  information  of  an 

offence  under  this  section  may  be  made  or  laid  at  any  time 

1901.       within  six  months  after  abandonment  of  the  mine  or  seam^  or 

~:.       after  service  on  the  owner  aforesaid  of  a  notice  to  comply  with 

ReguU^im,    ^^^  requirements  of  this  section/'     I  think  the  whole  of  the 

Acts,  1887    section  must  be  read  together^  and  regarding  it  as  a  limiting^ 

and  1899—  section  I  think  it  must  mean  six  months  after  service  on  the 

^^rKw!^  owner  aforesaid.     It  is  quite  true  that  there  are  some  diflicultieB 

RequirmnmU  of  interpretation  occasioned  by  the  last  words  in  the  section^ 

of  ifupeetor—  '^  whichever  last   happens  '' ;   and  if  those  words   could  be  so 

FaH/wretQ    construed  as  to  favour  either  the  one  construction  or  the  other 

Notice—     ^^®7  might  afford  us  some  guidance.      But  they  are  inconsistent 

Ltmiiaftono/ with  either  construction,  and  those  words  afford  us  no  guidance 

Hmefor  ^  ^^  g^i\^     Yfe  must  regard  the  section  independently  altogether  of 

^^^^diction  ^^^BB  words,  bocause  neither  counsel  can  give  any  sensible  con- 

of  3UBt\c9s—  struction  to  them.     Then  we  have  this  last  question :  Was  there  a 

50  4*  51  VieU  notice  given  within  a  period  of  six  months  from  the  information 

59  4*  60 Viei  ^^  complaint?  That  depends  upon  whether  the  notice  of  the  25th 

e.  43,  9.  4.     day  of  January,  1900,  was  a  good  notice  under  the  Act.     I  felt 

some  doubt  ou  this  question  because  the  notice  required  under 

the  statute  is  a  notice  to  comply  with  the  requirements  of  this 

section ;  and  the  notice  does  not  in  express  terms  use  those  words. 

It  does  not  require  compliance  with  the  provisions  of  the  section 

but  it  does  refer  to  the  section ;  it  does  call  attention  to  the  plans 

required  by  the  section  and  finishes  up  by  saying,  ''  Will  you 

please  give  the  matter  your  early  attention."      I  do  not  think 

that  in  a  matter  of  this  kind  we  ought  to  be  too  strict,  and,  giving 

the  matter  my   best  attention,  I  have  come  to  the  conclusion 

that  I  cannot  say  that  the  justices  were  wrong  in  coming  to  the 

conclusion  that   this  was  a  notice  within  the   meaning  of   the 

section  requiring  compliance  with  the  provisions  of  the  section. 

If  so  six  months  had  expired  before  the  proceedings  were  taken, 

and  therefore  it  was  too  late.      I  have  only  one  other  word  to 

say,  and  that  is  as  to  sect.  59,  to  which  our  attention  has  been 

called  by  Mr  Sutton.     I  am  quite  satisfied  that  that  section  does 

not  apply  to  this  case.     The  whole  section,  or  the  second  part  of 

it  at   any   rate,  applies  only  to  the   case  where   a   person   is 

guilty  of  an  offence  against  this  Act  for  which  a  penalty  is  not 

prescribed.     In  this  case  a  penalty  is  expressly  prescribed,  and  I 

think  we  cannot  regard  this  section  as  applying  here. 

PHiLLiMOfiB,  J. — I  am   of  the  same  opinion,  and  for  the  same 
reasons. 

Appeal  d^vMMed. 
Solicitor  :  The  Bnlieitor  to  the  Treasury. 
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KINGPS  BENCH  DIVISION. 

Monday,  Feb.  4,  1901. 

(Before  Wills  and  Channbll,  JJ.) 

Akdbbws  (app.)  V.  Witts  and  Holly  (resps,),  (a) 


Water — Supply  for  certain  purpoeee — Used  for  other  purposes — 
Agreement  between  waier  eompa/ny  and  district  council — Water- 
toorhs  Clauses  Act,  1863  (26  ^  27  Vict.  c.  93),  s.  18. 

By  an  agreement  made  between  the  T.  District  Council  and  the 
W.  Q.  Water  Company,  the  compa/ny  covenanted  to  supply 
water  sufficient  for  purposes  of  domestic  use  and  the  washing  of 
carts,  as  well  as  in  the  ease  of  fire,  but  not  for  street  watering  or 
sewer  flushing  purposes. 

3*e  respondents  were  ratepayers  of  T.,  and  used  the  water  for 
trade  purposes. 

Seld,  that  they  had  been  guilty  of  an  offence  within  sect.  13  of  the 
WaterworJcs  Clauses  Act,  1863. 

CASE  stated  on  an  information  preferred  by  the  appellant, 
the  secretary  and  manager  of  the  West  Gloucestershire 
Water  Company,  against  the  respondents,  charging  them  with 
Iiaying  ased  water  for  purposes  other  than  those  for  which  they 
or  either  of  them  were  entitled  to  use  the  same — namely,  for 
trade  purposes,  contrary  to  the  provisions  of  the  Waterworks 
Clauses  Act,  1863. 

By  an  agreement,  dated  the  16th  day  of  September,  1898,  and 
made  between  the  Thombury  Rural  District  Council  and  their 
assigns  of  the  one  part  and  the  West  Gloucestershire  Water  Com- 
pany of  the  other  part,  certain  mains,  stand  pipes,  &c.,  the  property 
of  the  district  council  in  Thombury,  were  demised  by  the  council 
to  the  water  company  for  thirty  years  at  a  nominal  rental  of  Is.  a 
year,  and,  in  consideration  of  such  demise  and  of  a  rental  of  301. 
per  year  and  of  certain  covenants  contained  in  the  agreement,  the 
crater  company  covenanted  to  supply  the  stand  pipes  with  water 
soflScient  for  purposes  of  domestic  use  and  the  washing  of  carts 
as  well  as  in  the  case  of  fire,  but  not  for  street  watering  or  sewer 
flushing  purposes ;  the  district  council  covenanted  on  their  part 
(inter  alia)  that  they  would,  to  the  utmost  of  their  power,  assist 
the  company  to  prevent  the  waste  or  misuse  of  the  water  of  the 
eompany  by  means  of  the  stand  pipes. 

The  water  was  supplied  to  the  stand  pipes  in  accordance  with 
the  agreement. 

(a)  Reported  by  W.  vm  B.  Hai^mir,  Es^.,  BaiTitWrw«|.lAw.    - 
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Andrkwb  The  respondents  were  botli  ratepayers  of  Thombary  and  pay 

Wrrn  ^^  rates  imposed  and  authorised  by  the  district  coancil. 

HoLLT.  On  the  16th  day  of  Jnly^  1900^  the  respondent  Holly  was  seen 

—  by  the  appellant  to  fill  a  cask  with  water  from  one  of  the  stand 

1^  P^^^  ^^  Thombary  and  take  it  to  the  premises  of  the  respondent 

WoJtw—  Witts,  who  is  a  bal^r  carrying  on  business  in  Thombury.     The 

8i4pplv  S^  premises  to  which  the  watcfr  was  taken  were  used  as  a  bakery. 

wriaw,  \i^  ^3^  admitted  by  Witts  to  the  appellant  that  he  had  used 

^Jm^  water  for  baking  purposes,  and  had  said  that  he  should  continue 

Umt /or  o^her  to  do  so. 

purposes---        It  was  Qontended  on  behalf  of  the  respondents  that  they  were 

^int   ^^<^  *^®  P^Per  persons  to  be  proceeded  against  if  an  offence  had 

1863— 26  4' 27' been  conunitted,  and  that  the   respondents   paid    the    district 

Vict.  c.  98,    council  for  the  water,  and  had  the  water  from  the  council  and  did 

'*  ^^       not  pay,  and  had  no  agreement  with  the  water  company,  nor  did 

they  get  the  water  from  the  company. 

It  was,  on  the  other  hand,  contended  on  behalf  of  the  appel- 
lant that  the  water  in  this  case  had  been  drawn  for  an  improper 
purpose,  and  not  authorised  by  the  agreement ;  and  that,  there- 
fore, the  water  so  drawn  and  used. by  the  respondents  still 
remained  the  property  of  the  water  company,  and  that  the  pro- 
perty in  it  had  neyer  passed  either  to  the  district  council  or  to 
the  respondents ;  and  that,  therefore,  the  respondents  were  mis- 
using the  water  belonging  to  the  company. 

It  was  also  contended  that  the  district  council  had  made  the 
agreement  for  and  on  behalf  of  the  ratepayers  of  Thombury,  who 
were  reaUy  the  principals  in  the  agreement,  and  who  really  paid 
through  the  agency  of  the  district  council  for  the  water  supplied 
through  the  stand-pipes  by  the  water  company. 

The  justices,  however,  were  of  opinion  that  the  respondents 
were  not  persons  who  had  from  the  company  a  supply  of  water 
for  other  than  domestic  purposes  as  charged  in  the  information, 
and  they  accordingly  dismissed  the  charge. 

By  the  Waterworks  Clauses  Act,  1863  (26  &  27  Yict.  c.  98) : 

Sect  18.  If  any  penon,  first,  Dot  haying  from  the  undertaken  a  tapply  of  water 
for  other  than  domestic  purposes,  uses,  for  other  than  domestio  purposes,  any  water 
supplied  to  him  by  the  undertakers ;  or  secondly,  haying  from  the  undertakers  a 
supply  of  water  for  any  other  than  domestic  purposes,  uses,  for  any  purposes  other 
than  those  for  which  he  is  entitled  to  use  the  same,  any  water  supplied  to  him  by  the 
undertakers,  he  shall  for  every  such  ofiFenoe  be  liable  to  a  penalty  not  exceeding  forty 
shillings,  without  prejudice  to  the  right  of  the  undertakers  to  recoyer  from  him  the 
yalue  of  the  water  misused. 

Duke,  K.C.  {Metcalfe  with  him)  for  the  appellant. — The 
question  in  this  case  depends  upon  the  construction  of  sect.  18 
of  the  Waterworks  Clauses  Act,  1863  (26  &  27  Yict.  c.  93). 
Was  this  a  supply  from  the .  water  company  that  was  being 
misused  ?  The  offence  is  defined  in  the  second  part  of  sect.  18^ 
and  the  undertakers  are  the  water  company.  Norths  J.  in  West 
Surrey  Water  Company  v.  Otujurdians  of  Cherteey  Union  (71  L.  T. 
Rep.   368;    (1894).:3  f!h.   513),   said;    "  What  is    ^supply'? 
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'Supply'  I  nnderstancl  to  meah  the '  passing  of  ^ water  from  Akdiowb 

persons  who  have  it  to  persons  who  want  it/'    The  powier  of  the  ^^  ^^^ 

Thombnry  Rural  District  Council  to  make  the  agreement  is  to  Hollt. 

be  found  in  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55).  ' 

The  respondents  did  not  appear.  |^' 

Wills,  J. — ^The  case  is  clear.    At  first  I  could  not  see  why  Water— 

the  first  part  of  sect.  18  of  the  Waterworks  Clauses  Act,  1863,  Buppl^for 

did  not  apply.     But  under  the  second  part  of  that  section  the  «<*^«*»* 

respondents  are  persons  who  have  a  supply  of  water  from  the  ^^^!1' 

nndei*takers.     The  water  came  from  nowhere  else  but  the  water  U$er  for  other 

company.     They,  the  respondents,  used  it  for  other  purposes  STP^T 

than  those  for  which  they  were  entitled  to  use  it.  oiauaee  ^ct 

Ghannill,  J. — ^I  think  the  justices  were  puzzled  by  the  words  186S— 264*27 

"from  the  undertakers,'*  but  sect.  18  is  directed  against  persons  ^*<^*-  <*•  ^3, 

who  rightfully  get  water  for  one  purpose  and  use  it  for  another.  '* 

Appeal  allowed  and  case  remitted  to  the  juaticea. 
Solicitors  :  Stanley,  Wasbrough,  and  Daggett,  Bristol. 
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Jan.  26  and  Feb.  17,  1901. 

(Before  Bbuce  and  Phillimoss,  JJ.) 

Hull  v.  London  County  Council,  (a) 

Building  line — Projection  beyond — Advertisement  sign — Con- 
tinuing  offence — London  Building  Act,  1894  (57  ^  58  Vict. 
c.  ccxiii),  88.  73  (8),  200  (3,  c) — Summary  Juriadiction  Act, 
1848  (11  ^  12  Vict.  c.  43),  s.  U. 

By  sect,  73  (8)  of  the  London  Buildmg  Act,  1894,  it  is  enacted 
that  "  Except  in  so  fa^  as  is  permitted  by  this  section  in  the 
case  of  shop  fronts  and  projecting  windows,  and  with  the  emcep- 
iion  of  water  pipes  and  their  appurtenances,  copings,  string- 
eowrses,  cornices,  facias,  window  dressings,  and  other  like 
oflrehitectural  decoraJtions,  no  projection  from  any  building  shall 
extend  beyond  the  general  Une  of  buildings  in  the  street  emcept 
with  the  permission  of  the  council  after  consulting  the  local 
authorityJ 


f9 


(a)  Reported  by  J.  Aitduw  StraBan,  Esq.,  Barri8ter.at.Law^ 
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Hvu       Held,  that  by  '^projection  from  a/ny  btdldinge"  woe  hire  meant 

**  only  a  projection  which  was  itself  etructurally  part  of  the 

OouMTT  building  itself,  and  not  a  projection  which  W4is  svbsequaiUly 

Oouiroii..         attached  to  the  windows  or  front  wall  of  the  completed  building. 

Held,  further,  that  the  offence  arising  under  this  svihsectian  and 

sect.  200  (3)  was  not  a  continuing  offence^  and  that  the  offence 

London  wos  Complete  when  the  projection  was  erected,  and  an  informa- 

fftfiifi^R  ^*      ^^  ^      more  than  six  months  after  such  erection  was   bad 

ing  iJM  umder  sect.  11  of  the  Summcury  Jurisdiction  Act,  1848. 

Projection 

btfyond--     nnHIS  was  an  appeal^  by  case  stated^  from  the  decision  of  the 


1901. 


^^y^^^i^L.    -^     metropolitan  magistrate  sitting  at  Clerkenwell  convicting  the 

Continuing   appellant  npon  an  information  preferred  by  Mr.  Thomas  Chilyers^ 
offeneo—     on  behalf  of  the  respondents^  charging  the  appellant  with  nnlaw* 

Limitation  of  f^y^  extending  a  projection  at  No.   209,  Seven   Sisters-road, 
pr<Sir«-  Islington,  beyond  the  general  line  of  buildings  of  Seven  Sisters- 

Juri$diction   road  and  Campbell-road,  Islington,  without  the  permission  of  the 

%im^ "  council,  contrary  to  sect.  73   (8)  of  the  London  Building  Act, 

JurU^Hon  ^894  (57  &  58  Vict.  c.  ccxiii.). 

Act,  1848—       Upon  the  hearing  of  the  information  the  following  facts  were 

11  ^12  v^,  proved  :— 

57  4*  *58  Viet.      ^^'  ^^^'  Seven  Sisters-road,  is  at  the  corner  of  Seven  Sisters- 

e.  eewiu,,     road  and  Campbell-road,  Islington.     By  an  agreement  in  writing 

9.  78  (8),     made  on  the  9th  day  of  June,  1899,  the  appellant  let  to  Mr. 

00  (8,  e).     j^^   g^  Benson,  an  advertiser's  agent,  a  position   covering  the 

first  floor  window  at  the  comer  of  the  premises  for  the  purpose 

of  erecting  thereon  an  electric  or  other  advertising  sign.     The 

tenancy  was  to  commence  as  soon  as  the  sign  was  let,  and  in  any 

case  not  later  than  the  24th  day  of  June,  1899,  and  was  to  be  for 

the  term  of  one  year,  with  the  option  of  renewal  for  a  period  of 

not  less  than  two  years  at  a  yearly  rental  of  20Z. 

This  agreement  was  entered  into  by  Mr.  Benson  on  behalf  of 
his  clients,  Messrs.  Frederick  King  and  Co.  Limited,  whose 
registered  office  is  in  London.  They  were  the  proprietors  of  an 
article  known  as  Edwards'  Desiccated  Soup,  which  was  the 
subject-matter  of  the  advertisement. 

Between  the  13th  and  20th  days  of  June,  1899,  the  Electric 
Sign  and  General  Advertising  Company  Limited  put  up  for 
Messrs.  Frederick  King  and  Uo.  Limited  an  electric  advertise- 
ment sign  over  the  front  of  the  appellant's  premises  in  the 
position  mentioned  in  the  agreement.  The  sign  was  commenced 
to  be  put  up  on  the  13th  day  of  June,  1899,  and  was  completely 
affixed  to  the  external  wall  of  the  premises  on  the  20th  day  of 
June,  1899.  It  consisted  of  a  wooden  case  with  a  glass  front, 
the  case  being  attached  to  the  external  wall  of  the  premises  by 
iron  brackets,  a  space  of  6in.  intervening  between  the  back  of 
the  case  and  the  wall,  and  a  portion  of  the  apparatus  working 
the  fidgn  being  within  the  room  on  the  first  noor.  The  sign 
measured  10ft.  6in.  in  height  by  7ft.  in  breadth,  and  when 
lighted  by  electricity  showed  an   advertisement  of  Edwards' 
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Desiccated  Sonp.     The  sign  was  placed  immediately  over  the       ^Ms. 
cornice  of  the  shop  front  and^  including  the  iron  brackets^  pro-      lohdom 
jected  only  16in.  beyond  the  external  wall  of  the  premises.     The      Couhtv 
cornice  of  the  shop  front,  which  was  below  the  sign,  projected     Ooumcil. 
20in.  beyond  the  external  wall  of  the  premises,  so  that  the  sign        ^^ 

projected  4in.  less  than  the  existing  projection  of  the  cornice.        

The  sign  did  not  project  over  the  highway.  London 

On  the  16th  day  of  March,  1900,  a  notice  was  served  on  the  ^g^J^' 
appellant  requiring  him  to  comply  with  the  law.  ing  Uii#-- 

The  information,  which  was  preferred  on  the  17th  day  of  May,    Prc^jeeUon 
1900,  charged  that  the  offence  was  committed  on  or  about  the    ^f^^^iZ 
19th  day  of  December,  1899,  the  date  on  which  it  was  brought  niionitign^ 
to  the  attention  of  the  council.  Ooniinwin§ 

On  the  2nd  day  of  June,  1900,  the  superintending  architect  of  j.^^!^~~    . 
metropolitan  buildings  gave  his  certificate  defining  the  general      umt^r 
line  of  buildings  of  the  premises  as  being  the  main  fronts  of  the  proeoedings  — 
buildings  on  the  eastern   side    of  Campbell-road  and   on   the  JurUdiction 
northern  side  of  Seven  Sisters-road  respectively.  ^'sCwwMwr^ 

On  the  part  of  the  appellant  it  was  contended,  firstly,  that  the   jwriodietion 
information  was  invalid  inasmuch  as  it  was  not  laid  within  six   ^c<>  1848-— 
calendar  months  from  the  time  when  the  matter  arose,  as  required  ^J  |g^^  ^^\' 
by  sect.  11  of  the  Summary  Jurisdiction  Act,  1848   (11  &  12  57  ^58 Vice. 
Vict.  c.  48)  ;  inasmuch  as  the  offence,  if  any,  was  complete,  and     c.  ecxHi., 
the  matter  of  the  information  arose  on  the  20th  day  of  June,     oAJJo^I* 
1899,  the  date  on  which  the  sign  was  completely  affixed  to  the 
premises ;  and  the  alleged  offence  was  not  a  continuing  offence 
and  was  wrongly  stated  in  the  information  to  have  been  com- 
mitted on  or  about  the  19th  day  of  December,  1899;  secondly, 
that   the   sign    was   not   a   projection  within   the   meaning  of 
sect.  73  (8)  of  the  London  Building  Act,  1894,  inasmuch  as  the 
sign  did  not  extend  beyond  the  existing  projection  of  the  shop 
cornice  and  did  not  extend  over  the  highway  ;  and,  thirdly,  that 
the  appellant  was  not  liable  or  a  proper  defendant  to  the  infor- 
mation^ inasmuch  as  by  the  agreement  he  had  demised  the  part 
of  the  premises  on  which  the  sign  was  affixed,  and  had  no  power 
to  control  or  alter  the  position  of  the  sign  without  trespassing  on 
the  property  of  his  tenant  or  to  remedy  the  alleged  breach  of  the 
section. 

On  behalf  of  the  council  it  was  contended  that  the  offence  was  a 
continuing  offence,  that  the  sign  was  a  projection^  and  that  the 
appellant  was  liable  notwithstanding  the  agreement. 

The  learned  magistrate  found  as  a  fact  that  the  sign  did  project 
beyond  the  general  line  of  buildings  in  the  street  as  defined  by 
the  superintending  architect,  and  held  that  the  offence  was  a 
continuing  offence. 

The  questions  for  the  opinion  of  the  Court  were :  (1)  Whether 
the  prosecution  of  the  alleged  offence  was  barred  under  sect.  11 
of  the  Summary  Jurisdiction  Act,  1848,  by  lapse  of  time ;  (2) 
whether  the  sign  constituted  a  projection  within  the  meaning  of 
•ect  73  (8)  of  the  London  Building  Act,  1894 ;  (8)  whether  the 
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fimi       appellant  ooald^  haying  regard  to  the  ag^ement,  under  the  ciroam* 
^*  ^     stances  be  properly  convioted  of  the  alleged  offence. 

^J^  London  Building  Act,  1894  (57  &  58  Vict.  c.  ccxiii.) : 

Sect  22.— ri)  No  building  or  Btrnotare  shall,  withoat  the  oonflent  in  writing  of  th« 

1901.         council,  be  erected  beyond  the  general  line  of  buildings  in  any  street  or  part  of  a 

—  street,  place,  or  row  of  houses  in  which  the  same  is  situate,  in  case  the  distance  of 
London       Buoh  line  of  buildings  from  the  highway  does  not  exceed  fifty  feet  or  within  fifty  feet 

Building  Aet^  ^^  ^^^  highway  when  the  distance  of  the  line  of  buildings  therefrom  amounts  to  or 

1394 BuiicU  exceeds  fifty  feet,  notwithstanding  there  being  gardens  or  vacant  spaces  between  the 

{{fi^ line  of  buildings  and  the  highway. 

Projection 

beyond^         Soct.  73,  which  is  Contained  in  Part  VI.  of  the  Act,  which  Part 

J^H^L  is  entitled  "  Constraction  of  Buildings,"  begins  by  enacting  that 

OonHnuing    the  following  provisions  shall   (except  with  the  consent  of  the 

o^encs—     conocil)    apply   to   projections   from   buildings.     The  first  sub- 

^*'?***J*^  *^-^  section   deals   with   the   material   of   which    copings,    comicoa, 

ittocwdAngB—  balconies,  &c.,  shall  be  composed ;  the  second  with  the  mode  in 

Jwritdicii^  which  balconios,  cornices,  and  other  projections  shall  be  tailed 

ofju9tui€9-^  into  the  wall;  the  third,  with   the   distance   shop   fronts   may 

^^rilSi^im  Project ;  the  fourth,  with  the  height  of  shop  fronts ;  the  fifth. 

Act,  1848—    with  the  mode  of  building  and   extent  of  projection   of   bay 

11  ^  12  Viet,  windows ;    the   sixth,    with   the   extent   of  projection   of   oriel 

57  4^58  Fill  ^i^dows  and  turrets;  and   the  seventh,  with  the   erection  of 

c.  eatHi.,,     gutters  round  balconies,  verandahs,  shop  fronts,  and  other  similar 

t.  73  (8),     projections  or  projecting  windows  to  prevent  drip  into  the  public 

200  (8,  c).     j,^^j      Sub-sect.  8  then  enacts  : 

Except  in  so  far  as  is  permitted  by  this  section  in  the  ease  of  shop  fronts  and 
projecting  windows,  and  with  the  exception  of  water-pipes  and  their  appurtenancea, 
copings,  string-courses,  cornices,  facias,  window  dressings,  and  other  like  architeetoral 
decorations,  no  projection  from  any  building  shall  extend  beyond  the  general  line  of 
buildings  in  any  street,  except  with  the  permission  of  the  council  after  consulting  the 
local  authoritP^. 

Sect.  200.  Subject  to  the  provisions  of  this  Act  every  person  who  does  any  of  the 
things  specified  in  this  section  shall  be  deemed  to  have  committed  an  o£fence  against 
this  Act,  and  shall  be  liable  upon  conviction  in  a  summary  manner  to  a  penalty  not 
exceeding  the  amount  hereafter  specified  in  connection  with  such  an  offence,  and  to  a 
further  penalty  not  exceeding  the  amount  hereafter  stated  as  the  daily  penalty  in 
connection  with  such  offence  for  every  day  on  which  the  offence  is  continued  siter 
such  conviction  (that  is  to  say)  ...  (8)  Every  person  who  (c)  fails  to  comply 
with  any  of  the  provisions  of  part  6  of  thiq  Act  .  .  .  shall  be  liable  to  a  penalty 
not  exceeding  twenty  pounds  a  day  during  every  day  of  the  continuance  of  the  non- 
compliance  with  the  order  of  the  court  in  reference  to  the  matters  aforesaid. 

■ 

Macmorrani  K.C.  {G.  H.  B.  Kenrick  with  him). — Of  the 
grounds  on  which  the  appeal  is  based  the  second  is  the  most 
important,  and  I  will  deal  with  it  first.  I  submit  that  sect.  73  (8) 
does  not  refer  to  such  a  projection  as  this*  The  section  occurs 
in  the  part  of  the  Act  dealing  with  the  construction  of  buildinffs. 
The  prpiection  here  has  nothing  to  do  with  the  construction 
of  the  bnilding.  I  contend  that  sect.  73  (8)  applies  only 
to  projecting  parts  of  the  })uilding  such  as  the  shop  fronts, 
projecting  windows,  and  water-pipes  referred  to.  in  it.  Projeo- 
tipns  such  as  this  which. form  no  part  of  the  structure  of  the 
bnilding  are  dealt  with  in  other  Acts*  Thus,  by  sect.  119  of  the 
Metropolis,  Mapagen^ent  ^ct,_1855>  projections  causii^g  annoy- 
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anoe  to  passengers  are  dealt  with,  and  by  sect.  164  (1)  of  this       Hull 
Building  Act  the  Council  have  power  to  make  bye-laws  regalat-      i^^don 
ing  lamps^  signs,  or  other  strnctares  overhanging  the  public  way.      Oountt 
[F^iLLiMOBB,  J.  referred  to  Fortescue  v.  Vestry  of  8t,  Matthew,     Ooomoil. 
Mhnal  Gtreen  (65  L.  T.  Rep.  256 ;  (1891)  2  Q.  B.  170).]     The        — 

second  ground  is  technical.     It  is  submitted  that  the  information        .' 

is  barred  nnder  sect.  11  of  the  Summary  Jurisdiction  Act  as  not      London 
having  been  laid  until  more  than  six  months  after  the  offence.  The  f^^^  ^' 
offence  (if  any)  was  complete  on  the  80th  day  of  June,  1899,  the    ^^^  Um^ 
information  was  not  preferred  till  May,  1900.     It  will  no  doubt  be    PrtQoeUon 
contended  that  the  offence  is  a  continuing  offence.     But  that  point    ^^^*^ 
is  concluded  in  the  appellant's  favour  by  ixmdon  Ccywnty  Council  v.   f^^gig^L. 
Cro88  (66  L.  T.  Bep,  731).     The  effect  of  that  decision  is  that    Continuing 
where  anything  is  forbidden  by  a  statute  the  offence  is  complete     offtnce- 
when  the  thiug  forbidden  is  done.     To  make  the  neglect  to  undo  ^'JSl^*^  ^^ 
the  thing  done  a  continuing  offence,  the  statute  must  expressly  ^roc—dingB  — 
direct  that :  {Marshall  v.  Smith,  28  L.  T.  Rep.  538 ;  L.  Rep.   JwrUAictum 
8  C.  P.  416).    Even  if  it  is  a  continuing  offence  the  appellants  are  ^f J^^^^^  — 
Dot  liable  since  it  is  not  they  who  continue  it.     Their  part  in  the   jw\$dicii»n 
transaction  ceased  with  the  lease.     Now,  the  appellants  cannot  Act,  1848— 
legally  interfere  with  what  the  lessee  does.     To  do  so  would  be  to  ^^  ^^  ^^* 
commit  a  trespass.     Therefore  they  are  not  continuing  the  offence,  57  ^  59  Vict, 
even  though  they  were  parties  to  the  original  committal  of  it :     c.  caniLy 
(WehhY.  West  Ham  Corporation,  82  L.  T.  Rep.  262 ;  (1900)  1  Q.B.     '-^^  <®>' 
824 ;  Metro^litan  Board  of  Works  y.  Antony,  54  L.  J.  39,  M.  C.) .     ^^^  ^^'  *'^* 

Avory,  K.G. — As  to  the  question  whether  or  .not  this  is  a  projec- 
tion within  sect.  73  of  the  Act,  it  is  submitted  that  sects.  22  and  73 
should  be  read  together.  If  projection  in  sect.  73  means  only  a 
projection  which  is  part  of  the  structure  of  the  house,  then 
everything  that  comes  within  sect.  73  comes  within  sect.  22,  and 
the  former  enactment  is  futile.  It  is  subnutted  that  the  more 
reasonable  interpretation  is  this,  that  where  you  erect  any  parts  of 
your  house  beyond  the  building  line,  you  come  within  sect.  22 ; 
where  you  erect  something  upon  your  house  which  projects 
beyond  the  building  line,  then  you  come  within  sect.  73 : 
Coburg  Hotel  Company  v.  London  County  CotmcU,  68  J.  P.  805). 
^Phillimobe,  J. — ^That  was  a  dispute  as  to  a  portico  which  was 
part  of  the  house.  Now,  as  portico  is  expressly  mejationed  in 
sect.  73,  it  must  come  within  that  section  as  well  as  within 
sect.  22.]  Sect.  73  consists  of  two  distinct  parts.  The  first  part 
refers  to  the  materials  of  which  certain  things  must  be  made;  the 
second  &s  to  the  distance,  &c.,  which  certain  things  may  project. 
It  is  contended  that  this  thing  is  within  the  second  part  of  the 
section,  whether  it  is  part  of  the  structure  of  the  house  or  merely 
something  fixed  to  the  house  in  a  mpre  or  less  permanent  way. 
At  the  same  time  it  is  not  contended  that  it  is  in  fact  a  projection 
within  sect.  73 ;  but  the  argument  is  that  the  justice  has  found 
that  it  is,  iind  it  lies  on  the  appellant  to  show  that  th^e  is  no 
evidence  to  support  this  finding.  [Phillihosb,  J. — The  oiaffis^ 
rate  lias  not  found,  that  this  was  in  fact  aprojeoj^ofi.    S.e  has 


640  CBIMIKAL  LAW  CASB8. 

HvGL       foand  the  facts  about  its  nature,  and   then  left  to  as  to  say 

£x>inK>N      whether  these  facts  make  it  a  projection  within  sect.  73.]  Sect.  73 

OouMTT      cannot  apply  merely  to  things  which,  at  the  ori^na\  erection  of 

OouNoiL.     the  building,  were  part  of  the  structure.    Sect.  201  (16)  excludes 

rrrr        from   the   operation   of  Part  VI.   of  the  Act  flower  cases  for 

^*        windows,  provided  they  do  not  project  over  the  pablic  way  or 

London      more  than  12in.   beyond  the  external  face  of  the  wall.     This 

imf*^B  Id!*  ^^^^^  *^**  ^^^^  cases  would  be  within  sect.  78  if  not  expressly 

ing  Une^    exempted.     As  to  the  second  point,  this  is  clearly  a  continuingr 

Proj^etioti    ofience.     The  fact  that  sect.  200  (3)  inflicts  a  daily  penalty  for 

btyondr-     i^g  continuance  is  enough  to  prove  this.     There  is  no  difference 

met^iign^  between  this  case  and  the  Metropolitan  Board  of  Works  v.  Antony 

Continuing    (*wp.),  and  SCO  London  Gownty  Cowndl  v.  WorLley  (71  L.  T.  Bep. 

offeneo-     487;  (1894)  2  Q.  B.  826).     [Phillimorb,  J.— The  continuing 

^*7i»iuf  for      off^J^ce  there  was  got  out  of  the  section  creating  the  duty.    Here 

proeeedingg  —  you  have  to  go  to  a  general  penalty  clause.]     Tes ;  but  without 

Jurisdkti^m  this  general  clause  there  is  no  penalty  attached  to  breach  of  the 

^Suinmo*""  ^^^^^^"^  creating  the  duty.     [Philiixobb,  J. — ^That  may  be  ;  but 

Jurisdiction  ^^^  general  penalty  clause  may,  as  far  as  the  continuing  penalty 

Act,  1848--  is  concerned,  be  satisfied  in  many  ways  as  well  as  by  making 

^^  fo^^  ^'  ^^^s  a  continuing  offence.]     The  offence  created  by  sect.  78  is 

57  4-  bSViei  ^^^  ^^®  erecting  of  the  projection.     It  enacts  that ''  no  projection 

e.  caNDfii.,     shall  extend.^'     The  continuance  of  the  projection  is  therefore  as 

9.  78  (8),      much  an  offence  as  the  erection  of  it.     Counsel  also  referred  to 

^^^  <^'  ">•    Rymball  v.  Bchmtdt  (46  L.  T.  Rep.  661 ;  8  Q.  B.  Div.  603). 

Ma>cmorran,  K.C.  in  reply. 

Our.  adv.  wiU. 
Feb.  17. — ^Bbucb,  J.  read  the  following  written  judgment  of  the 
Court : — In  this  case  we  think  that  the  sign  does  not  constitate 
a  projection  within  the  meaning  of  sect.  73,  sub-sect.  8,  of  the 
London  Building  Act,  1894.  The  section  in  question  com- 
ftiences:  ''The  following  provisions  shall  (except  with  the 
consent  of  the  council)  apply  to  projections  from  buildings.''  In 
order  to  ascertain  the  meaning  of  the  phrase  ''  projections  from 
buildings,''  used  at  the  commencement  of  the  section,  and  the 
meaning  of  the  words  "  projection  from  any  building,"  used  in 
the  last  sub-section,  the  provisions  of  the  whole  section  must  be 
considered.  The  1st  sub-section  provides  in  substance  that 
every  coping,  cornice,  string-course,  facia,  window-dressing,  and 
such  like,  and  every  architectural  protection  or  decoration  and 
also  the  eaves,  barge  boards,  and  cornices  to  any  overhanging 
roof  shall,  except  as  therein  mentioned,  be  of  brick,  tile^ 
stone,  or  other  fireproof  material.  We  think  it  clear  that  this 
sub-section  refers  only  to  projections  from  buildings  in  the 
nature  of  architectural  projections  or  decorations  and  to  the 
overhanging  parts  of  bculdings,  and  it  relates  to  the  material 
for  the  construction  of  the  parts  of  buildings  to  which  it  refers* 
Sub-sect.  2  enacts  that  every  balcony,  cornice,  or  other  pro- 
jection shall  be  tailed  into  the  wall  of  the  bnilding  and  weighted 
and  tied  down  to  the  satisfaction  of  the  district  surveyor,  and 
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that  no  cornice  sball   exceed  in   projection   2ft.  Gin.  oVer  the       Hull 
poblic  waj.     This  sab-section  relates  only  to  projections  in  the      .  ^' 
natore  of  architectnral  projections.     Snb-sect.  3  lays  down  rales      gountt 
regulating  the  extent  to  which  in  a  street  a  shop  front  and     Counoil. 
a  cornice  to  a  shop  front  may  project  beyond  the  external  wall 
of   the   building  to  which   the  shop  front  or  cornice  belongs. 
Sob-sect.  5  relates  only  to  bay  windows^  and  sab-sect.  6  lays      London 
down  the  rales  under  which  projecting  oriel  windows  or  turrets  fggi^^  ^^* 
may  be  constructed.     Sub-sect.  7  provides  that  the  roof,  flat,  or    ^^  Wn"— 
gutter  of  every  bailding,  and  every  balcony,    verandah,   shop    Projection 
fronts  or  other  similar  projection  or  projecting  window  shall  be     ^yond— 
so  arranged  and  constructed  and  so  supplied  with  gutters  and  pipes   ment^n^ 
as  to   prevent  the  water  therefrom  from  dropping  or  running   Continuing 
upon  any  public  way.     We  now  come  to  the  8th  sub-section,      offisnee— 
upon  the  construction  of  which  the  main  question  in  the  case      tirMfor  ^^ 
tarns.     The  sub-section  is  in  these  terms :  '^  Except  in  so  far  proeeedinga  ^ 
as  is  permitted  by  this  section  in  the  case  of  shop  fronts  and  Juriadi^siion 
projecting  windows  and  with  the  exception  of  water-pipes  and  °'g^*^JJ^'~ 
their   appurtenances,   copings,  string-courses,   cornices,   facias,   junadietion 
window-dressin&rs,  and  other  like  architectural  decorations,  no   ^ct,  1848— 
projection  from  any  building  shall  extend  beyond  the  general      |g^^  ^J^f* 
line  of  buildings  in  any  street  except  with  the  permission  of  the  5*7  ^58 Vici. 
council,  after  consulting  the  local  authority.^'     The  whole  of  the     c.  ccxin., 
preceding   part   of    the   section  relates   to  the  construction   of    o*oJfo^\' 
buildings,  to  projections  from  buildings,  in  the  nature  of  archi-  ' 

tectoral  projection  or  decoration,  or  to  the  overhanging  parts  of 
boildings,  and  therefore  it  is  plain  that  the  projections  from 
buildings  to  which  the  main  provisions  of  the  section  apply  are 
projections  forming  part  of  the  building  from  which  they  project. 
The  question  we  have  to  determine  is  whether  the  words  in  the 
8th  sab-section,  "  no  projection  from  any  bailding,"  are  used  in 
a  different  sense  and  apply  to  a  different  class  of  projection ; 
whether  they  include  such  things  as  poles,  blinds,  sign-boards, 
or  other  structures  hung  out  from  or  attached  to  the  outside 
wall  of  a  house.  Giving  the  best  consideration  we  can  to  the 
words  of  the  8th  sub-section,  we  think  that  the  words  ^^  pro- 
jection from  any  building  '^  are  there  used  in  the  same  sense  as 
in  the  earlier  part  of  the  section.  It  would  be  strange  to  find  in 
the  last  sub-section  of  a  long  section  containing  a  code  of  minute 
provisions  relating  to  a  particular  class  of  projections,  a  sudden 
departure  from  the  subject  to  which  all  the  preceding  provisions 
of  the  section  are  devoted.  The  meaning  of  the  two  branches 
of  the  8th  sub-section,  we  think,  is  that,  with  the  exception  of 
architectural  decorations  of  the  character  specified,  and  for  an 
obvious  reason  water-pipes,  no  part  of  the  structure  of  a 
building,  no  architectural  projection  not  being  a  shop  front 
or  projecting  window  falling  within  the  first  branch  of 
the  sab-section,  shall  extend  beyond  the  general  line  of 
bnildinga  in  any  street.  But  it  is  contended  by  the  counsel 
for  the  respondents  that,  although  the  words  apply  to   such 
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Hull       projections    as  we  have  mentioned,   jet   tliat   they   are  wide 

-J'  enongh   to  extend  to  everything  attaohed  to  a   building   and 

GouNTT      extending  beyond  the  general  line  of  buildings,  and  that  they 

Council,     apply  to  a  structure  such  as  the  wooden  box  attached  to  the 

~:        external  wall  of  a  house  by  brackets  as  described  in  the  case. 

i ;        We  do  not  think  that  the  words,  even  apart  from  the  context, 

London      have   SO   extended  a  meaning.      A  projection  from  a  building 
^ftQ*^*^  -m!'  means  a  part  of  a  building  projecting  or  jutting  out ;  it  means  a 
ing  liw^    prominence  extending  from  the  building  in  the  sense  of  coming 
Projection    out  from  the  building  as  part  of  the  building.     If  the  words  are 
beyond-—     taken  in  this  sense  they  fall  in  with  the  scope  of  the  section.     It 
mnT^n—   ^®  q'lito  clear  that  the  object  of  the  section  is  to  preserve  the 
Continuing   width  of  the  Street  and  the  general  line  of  building  frontage,  in 
offence--     order  to  maintain  architectural  uniformity.     But  to  extend  the 
^^imafyr  °"^  Di®*'^"^^  ^^  ^^^  words  in  the  8th  sub-section  to  include structares 
proceedings  —  i^ot  being  part  of  the  building  and  not  joining  any  part  of  the 
Jurisdiction   architectural  structure  of  the  building  would  be  to  give  an  effect 
of  justices-  ^Q  ^)jQ  enactments  altogether   beyond  the  object  to  which  the 
jurisd^Hon  section  seems  to  be  directed.     Further,  we  feel  strengthened  in 
Act,  1848—   the  conclusion   at  which   we  have  arrived  by  the  circumstance 
^^  fJ^^  f!^*'  that  the  73rd  section  is  in  Part   VI.  of  the  Act,  which  is  headed 
57  4-  58  Vict  '^  Construction  of  Buildings.^'     In  another  part  of  the  same  Act, 
c.  ccxiii.,     where  power  is  given  to  the  council  to   deal  with  dangerous 
8.  73  (8),     structures,  the  word  structure  is  said  to  include  anything  afSxed 
200  (8,  c).     ^^  ^j,  projecting  from  any  building,  wall,  or  other  structure :  (see 
sect.  102).     Had  the  Legislature  intended  the  73rd  section  to 
apply  to  a  structure  afSxea  to  a  building  it  may  fairly  be  assumed 
that  it  would  have  used  in  that  section  words  similar  to  the  words 
used  in  the  102nd  section.      The  102nd  section  and  the  73rd 
section  were  not,  we  think,  intended  to  overlap.   In  each  case  the 
Legislature  uses  apt  words  to  describe  the  particular  kind  of 
structure  to  which  the  several  provisions  apply.     We  may  add 
that  no  inconvenience  seems  to  be  likely  to  arise  from  the  con- 
struction we  have  placed  on  the  sub-section  in  question,  because 
the  council  has  power  under  the  164th  section  of  the  same  Act 
to  make  bye-laws  for  the  regulation  of  lamps,  sigus,  or  other 
structures  overhanging  the  public  way  not  being  within  the  City. 
And  by  the  7th  sub-section  of  sect.  60  of  the  2  &  3  Vict.  c.  47,  a 
penalty  is  imposed  upon  any  person  who  shall  set  up  or  continue 
{irUer  alia)  any  pole,  blind,  awniug  or  any  other  projection  from 
any  window,  parapet  or  other  part  of  any  house,  shop,  or  other 
building  so  as  to  cause  any  annoyance  or  obstruction  in  any 
thoroughfare.      And  by  the  119th  section   of  the    Metropolis 
Management  Act,  1855,  provision  is  made  for  the  removal  of  any 
lamps,  iron  sign-post,  show  board,  window  shutter,  gate,  fence, 
or  any  other  projection  or  obstruction  placed  or  made  against  or 
in  front  of  any  house  or  building  which  shall  be  an  annoyance  in 
consequence  of  the  same  projecting  into  or  being  made  in  or 
endangering  or  rendering  less  commodious  the  passage  along 
any  street.     Further,  as  to  the  point  raised  by  the  case  whether 
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the  prosecution  of  the  alleged  offence  is  barred  under  sect.  11  of 
the  Summary  Jarisdiction  Act,  1848,  by  lapse  of  time  we  think  it 
18.  If  any  offence  was  committed  it  was,  we  think,  complete  on 
the  20th  day  of  Jane,  1899,  the  date  on  which  the  said  sign  was 
completely  affixed  to  the  premises.  The  case  London  County 
Council  Y.  Cross  (66  L.  T.  Rep.  731)  is,  we  think,  in  point.  As  to 
the  third  point,  we  think  that,  if  the  sign  had  been  a  projection 
within  the  meaning  of  sect.  73  of  the  London  Bailding  Act,  1894 
and  the  proceedings  had  been  taken  in  due  time,  the  appellant 
ooald  not  have  escaped  liability  on  the  alleged  ground  that  he 
had  no  power  to  control  or  alter  the  position  of  the  sign  without 
trespass.  The  result  of  our  judgment  is  that  the  conviction, 
determination,  and  order  must  be  reversed,  and  we  think  the 
appellant  is  entitled  to  the  costs  of  the  appeal. 

Solicitors  for  the  appellant^  S.  M.  and  /.  B,  Benson, 

Solicitor  for  the  respondents,  BlaxUmd. 
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KING'S  BENCH  DIVISION. 

Jan.  24,  25,  and  29,  1901. 

(Before  Bbuob  and  Phillimobb,  JJ.) 

DicKiKS  (app.)  i;.  Ranbbbsok  (resp.).  (a) 

Food  and  drugs — Adulteration — Drug  named  in  British  Pharma- 
copoeia— Mercury  ointment — Sale — Drug  not  according  to 
standard  in  British  Pharmacopoeia — Drug  not  of  the  natu/re, 
substance,  and  quality  demanded — Pharmacy  Act,  1868  (31  ^  32 
Vict.  c.  121),  s.  l{}—Food  and  Drugs  Act,  1875  (88  S  39  Vict, 
c.  63),  ss.  6,  7. 

If  a  chemist  is  ashed  to  supply  a  drug  which  is  named  in  the 
British  Pharmacopasia  he  is  hound  to  supply  the  drug  made  up 
according  to  the  formulary  in  the  British  Pharmacopoeia,  uvless 
he  is  supplying  it  upon  the  prescription  of  a  medical  prac- 
titioner j  and  if  without  such  prescription  lie  supplies  it 
compounded  otherwise  than  as  prescribed  in  the  Pharmacopoeia 
he  commits  the  offence  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  of  selling  to  the  pryudice  of  the  purchaser  a 
drug  "  which  is  not  of  the  nature^  substance,  and  quaUty  of  the 
article  demanded.'' 

(a)  Beported  by  W.  W.  Obb,  Esq,,  Burister-At-Law. 

T  T  2 
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DioKiMB  The  appellant,  a  chemist,  wa^  a^ked  to  supply  '*  jnercury  aimt- 

_     *•  ment/'  an  article  named  in  the  British  Fharmacopceia,     He 

supplied  mercury  ointment  which  was  not  vn  accordance  wuh 

1901.  the  prescription  in  the  Pharmacopceia,  as  the  mercury  was  only 

7"      ,  about  one-quarter  strength,  and  he  stated  that   the    ointment 

and  Drugs  suppliffd  was  a  dilute  preparation  of  mercury  ointment  which 

Acts—  was    generally    supplied    to    persons    asking   for    "  mercury 

Adulteration  ointment/*     The  purchaser  asked  for   "  mercury    ointment " 

Mer^ry  merely ^   and  did    not   state  that  he   required  the  same   to  be 

ointment—  according  to  the  directions  of  the  Pharmacopceia, 

Standard  Held,  that  the  appellant  was  properly  convicted  under  sect,  6  of 

Pharma-  ^^^  ^^^^  ^f  ^^^^  ^^  Drugs  Act,  1875,  as,  in  the  absence  of  a 

eopcsia—  prescription  by  a  medical  praMtioner^  he  ought  to  have  sold 

''Not of  the  article  according  to  the  standard  in  the  Pharmacopceia; 

dmn^ndeP'—  ^^^  ^^'^^   *^  might  probably   have  been  also  convicted  under 

Compound  *^c^.  7  of  selling  '*  a  compounded  drug  which  is  not  composed 

drug— 31  ^  32  of  ingredients  in  a/^cordance  with  the  demand  of  the  purchaser, '^ 

Viet,  c,  121, 

Vict.  c.  63,     /^ASE  stated  by  justices  of  the  peace  for  the  West  Riding  of 
8s.  6,  7.       v-/     the  county  of  York,  sitting  as  a  Court  of  summary  jurisdic- 
tion at  Skipton. 

An  information  was  laid  by  A.  Randerson^  the  complainant 
and  respondent^  and  an  inspector  of  food  and  drugs,  against 
Frederick  Dickins,  of  Skipton^  chemist,  under  sect.  6  of  the  Sale 
of  Pood  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  for  having  at 
Skipton  unlawfully  sold  to  the  prejudice  of  the  complainant  (the 
purchaser)  a  certain  drug^  namely,  2oz.  of  mercury  ointment^ 
which  on  analysis  was  found  to  be  deficient  in  mercury,  and  con- 
tained the  parts  as  follows :  mercury  12.5  per  cent.,  and  lard 
87.5  per  cent.,  and  was  not  of  the  nature,  substance,  and  quality 
demanded  by  the  purchaser. 

The  information  was  heard  by  the  justices  sitting  at  Skipton 
on  the  20th  day  of  June,  1900^  when  the  defendant  was  con- 
victed of  the  offence  and  was  fined  in  the  sum  of  60s,  and 
was  ordered  to  pay  the  costs. 

The  following  facts  were  proved  or  admitted  : — 

On  the  14th  day  of  May^  1900,  the  complainant  went  to 
premises  known  as  "  Taylor^s  Drug  Stores  '^  at  Skipton^  where 
the  defendant^  who  is  a  duly  certified  chemist^  was  at  that  time 
employed,  and  asked  to  be  supplied  with  2oz.  of  **  mercury 
ointment.'^  Ointment  was  supplied  to  him  by  the  defendant  in 
a  small  wooden  box,  the  lid  of  which  was  labelled — '*  Taylor's 
Drug  Company  Limited — The  Ointment.  Mercurial — Poison — 
London,  Leeds,  Ac.'*  "The  words  "  The  Ointment  *'  were  in 
print,  and  the  words  ^'  Mercurial — Poison  "  were  in  writing. 
He  also  handed  to  the  complainant  a  bill  in  which  he  charged 
**  Mercurial  ointment,  4c2./'  which  sum  the  complainant  handed 
to  the  defendant.  The  complainant  then  informed  the  defendant 
that  the  ointment  had  been  purchased  by  him  for  the  purposes  of 
analysis. 
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A  portion  of  the  ointment  was  analysed  by  the  pubh'c  analyst^      Digkxns 
who  certified  that  it  contained  mercury  12.6  per  cent.^  lard  and       ^  ^v^ 

saet  87.5   per    cent.^   and  the  analyst   stated   that  "  mercury       * 

ointment/^  apoording  to  the  directions  of  the  British  Pharma*        1901. 
copoeia   contains  48.5   per   cent,   of  mercury,   and   hence   the      t'T^ 
medicinal  activity  of  the  sample  would  only  be  one-fourth  that  of    ^nd^Drugs 
an  ointment  prepared  according  to  the  British  PharmacopoDia.  Acts— 

The  complainant  admitted  that  he  had  asked  for  "  mercury  Adulteration 
ointment  ^'  merely^  and  that  he  did  not  state  that  he  required     jf^^^fiT 
the  same    to  be    according    to   the    directions    of  the   British    otntment— 
Pharmacopceia^  and  that  the  ointment  sold  to  him  by  the  defen-     Standard 
dant    contained    the    ingredients    mentioned    in    the    British     pf^^^. 
Pharmacopoeia  for  mercury  ointment,  but  not  in  the  proportions     copaia— 
therein  prescribed.     He  did  not  allege  that  the  preparation  was      **  Not  of 
injurious  to  the  purchaser,  or  that  there  was  any  imposition  on  ^|^J^'2j/»!L 
bhe  part  of  the  defendant,  but  he  contended  that  as  the  ointment    Compound 
supplied   was    not   according   to   the   standard   of  the  British  dru^— 31^32 
Pharmacopceia  it  was  not  of  the  "  nature^  substance,  and  quality   ^*^*;  oQ^?^3g 
demanded "  within  the  meaning  of  the  statute,  and  he  relied  'y^/  ^  ^^ 
upon  the  case  of  White  v.  BywcHer  (19  Q.  B.  Div.  582),  and  that      m.  6, 7. 
"  mercury  ointment  ^'  was  not  a  compounded  drug  within  the 
meaning  of  the  Act. 

It  was  contended  on  behalf  of  the  defendant  that  the  proceed- 
ings would  not  lie  under  sect.  6  of  the  Act,  but  ought  to  have 
been  commenced  under  sect.  7  thereof,  the  article  in  question  being 
a  compounded  drug. 

The  justices  being  of  opinion  that  the  proceedings  were 
properly  brought  under  sect.  6,  overruled  this  objection. 

The  defendant  gave  evidence  that  the  ointment  supplied  was 
a  dilute  preparation  of  mercury  ointment  well  known  to,  and 
supplied  by,  all  retail  chemists,  and  such  as  would  be  usually 
supplied  to  a  person  inquiring  for  '^  mercury  ointment.^'  He 
stated  that  out  of  hundreds  of  sales  of  that  commodity 
which  he  had  made  he  had  never  supplied  it  according  to  the 
standard  of  the  British  Pharmacopoeia  for  human  appUcatiou, 
except  when  making  up  the  prescription  of  a  medical  practitioner, 
for  the  reason  thab  he  considered  the  frequent  use  thereof  by  a 
person  of  a  delicate  constitution  might  probably  set  up  mercurial 
poisoning  from  which  death  might  ensue.  Both  the  dilute  and 
the  standard  preparation  were  kept  in  stock  by  the  defendant's 
employers  at  the  premises.  The  dilute  preparation  was  known 
to  the  public  by  a  variety  of  names,  and  it  was  usually  asked  for 
under  the  name  of  "  blue  ointment."  Two  other  chemists  of 
thirty-five  and  twenty-seven  years  standing  respectively  were 
called  as  witnesses  for  the  defendant,  and  gave  similar  evidence 
as  to  the  practice  of  chemists  in  supplying  mercury  ointment. 

Upon  this  evidence  it  was  contended  on  behalf  of  the  defen- 
dant :  (a)  That  he  was  not  in  law  required  to  sell  "  mercury 
ointment  **  to  a  purchaser  in  accordance  with  the  standard  quality 
prescribed  by  the  British  Pharmacopoeia  except  when  specially 
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D1GKIN8      asked  by  the  purchaser  to  do  so^  or  when  making  up  the  pre- 
Rand'  scription  of  a  medical  practitioner ;  and  that  accordingly  it  waa 

' '    within  the  discretion  of  the  defendant  to  supply  the  dilute  prepa- 

1901.        ration  in  all  cases  in  which  he  thoaght  fit  to  do  so;  (6)  That  the 

8  iTTf  d  ^^™P^Q^^^  ^^^  failed  to  establish  that  the  commodity  was  not 

and^DrugB    ^^  ^^  nature^  substancc^  and  quality  of  the  article  demanded  by 

Ada—       the  purchaser^  as  provided  by  the  Act^  or  that  he  had  been 

AduUeration  prejudiced  by  the  sale  thereof,  and  that  therefore  no  offence  had 

tfercurtT     '^^^  committed,  and  he  relied  upon  Lane  v.  CoUvm  (52  L.  T.  Rep. 

ointment--    257 ;  14  Q.  B.  Div.  198). 

Standard        The  justices,  bciug  of  opinion  that  the  commodity  sold  was  not 

^iwnvM^      of  the  nature,  substance,  and  quality  of  the  article  demanded  by 

ci}p<Bu^^     the  purchaser,  and  that  the  defendant  was  bound  to  supply  the 

"  Not  of     commodity  according  to  the  formulary  prescribed  in  the  British 

dswu^ld*'^  Pharmaoopceia,  whettier  expressly  asked  to  do  so  or  not,  convicted 

Compound    *t®  defendant. 

drug -^31  ^82      The  questions  for  the  opinion  of  the  Court  were :  (1)  Whether 

f  ^U-  ssTs9  *^®  defendant  was  in  law  so  bound  as  last  aforesaid,  or  not ;  (2) 

Viet,  c.  ^,    whether  under  the  circumstances  herein  stated  there  was  evidence 

88. 6,  7.      upon  which  the  justices  might  properly  find  that  the  commodity 

sold  was  not  of  the  nature,  substance,  and  quality  of  the  article 

demanded  by  the  purchaser,  or  that  he  had  been  prejudiced  by 

such  sale ;  (3)  whether  the  information  was  properlv  laid  under 

sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875 ;  and  (4)  whether 

the  conviction  was  good  in  law. 

If  the  Court  should  be  of  opinion  that  the  conviction  was  legally 
and  properly  made  then  the  conviction  was  to  stand ;  otherwise 
it  was  to  be  reversed. 

The  Sale  of  Pood  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  68), 
provides : 

Sect.  6.  No  person  ehall  sell  to  the  prejadioe  of  the  parchaser  tmy  Article  of  food  or 
any  drug  which  ie  not  of  the  nature,  enbstanoe,  and  quality  of  the  article  demanded 
by  BQch  pnrchaseri  under  a  penalty  not  exceeding  twenty  ponnds ;  provided  that  an 
offence  shall  not  be  deemed  to  be  committed  under  this  section  in  the  following  oasoa  : 
that  is  to  say,  (1)  where  any  matter  or  ingredient  not  injurious  to  health  has  been 
added  to  the  food  or  drug  because  the  same  is  required  for  the  production  or  prepara- 
tion thereof  as  an  article  of  commerce,  in  a  state  fit  for  carriage  or  conanmption,  and 
not  fraudulently  to  increase  the  bulk,  weight,  or  measure  of  the  food  or  drug,  or 
conceal  the  inferior  quality  thereof ;  (8)  where  the  food  or  drug  is  compounded  as  in 
this  Act  mentioned. 

Sect.  7.  No  person  shall  sell  any  compounded  article  of  food  or  compounded  drug 
which  is  not  composed  of  ingredients  in  accordance  with  the  demand  of  the  purchaser 
under  a  penalty  not  exceeding  twenty  peunds. 

C.  A,  Busaellf  E.G.  (/.  A,  Compatan  with  him)  for  the  appel- 
lant.— The  question  is  whether  when  a  chemist  is  asked  to  supply 
an  article  wnich  is  one  of  the  numerous  articles  named  in  the 
British  Pharmacopoeia^  he  is  bound  to  supply  it  under  all  circum- 
stances according  to  the  prescription  in  the  British  Pharmacopoeia 
so  that  he  commits  an  offence  if  he  does  not  do  so.  Our  submis- 
sion is  that  he  is  not  so  bound  ;  at  all  events  for  the  purpose  of 
determining  whether  the  article  is  of  the  nature^  substance,  and 
quality  of  the  article  demanded,  within  the  meaning  of  sect.  6, 
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and  whether  the  seller  has  committed  an   oflfence   under  that      Diokinb 
section.     There  is  nothing  in  the  Act  to  say  so,  as  only  general   n^j^J^^^,^ 

terms^  snch  as  ''  food ''  and  "  drag  '^  are  defined  by  the  Act.     The       " 

qaestion  ander  sect.  6  is  always  this :  When  a  parohaser  has        1901. 
asked  for  an  article  it  has  to  be  ascertained  whether  it  is  an        ~~L    , 
article  the  nature^  substance,  and  qoality  of  which  can  be  fixed    ^^^^  Drugs 
by  reference  to  some  natural  standard  (such  as  milk),  or  whether      Acts— 
it  is  an  article  the  nature  and  quality  of  which  is  ascertainable  by  ^duiUratian 
reason  of  there  being  some  known  meaning  attached  to  the  article.      Merci^ry 
Neither  of  these  considerations  would  apply  here.     As  to  the  ointment— 
article  itself,  what  the  inspector  asked  for  was  *'  mercury  oint-     Standard 
ment"  simply,  and  no  evidence  was  given  by  him  to  show  what     pj^^ma- 
^*  mercury  ointment ''  was.     To  show  what  it  was  he  simply  relied     copoBia,— 
on  the  description  as  given  in  the  Pharmacopoeia.     The  British      **  ^o<  <>/ 
Pharmacopoeia  is  not  mentioned  or  referred  to  in  the  Act,  so  <jJ^JjJJ2«|^»l. 
that  the  case  is  not  the  same  as  if  there  was  to  be  found  in  the    Qom/pttund 
Act  itself  a  provision  that  in  the  case  of  a  particular  drug  it  was  drug^^i^Z^ 
to  be  made  up  according  to  the  standard  in  the  British  Pharma-    ^^^;  og^l  39 
copceia.     If  the  prescription  of  a  medical  practitioner  relating  to  '*  p^*^.  ^^  ^^ 
a  drug  named  m  the  Pharmacopoeia  were  taken  to  a  chemist,      m.  6,  7. 
then  he  might  be  bound  to  make  up  that  prescription  and  sell 
that  article  according  to  the  formulary  in  the  Pharmacopoeia. 
There  is  a  wide  range  as  to  the  meaning  of  **  mercury  ointment.'' 
It  may  mean  one  thing  in  a  medical  prescription,  and  a  totally 
different  thing  when  asked  for  as  it  was  asked  for  in  this  case. 
The  British  Pharmacopoeia  was  introduced  that  chemists  might 
know  what  ingredients  to  put  in  when  making  up  prescriptions. 
The  statutes  relating  to  it  are  set  out  in  Chitty's  Statutes,  vol.  7 
(Medical  Acts).     By  the  Medical  Act,  1858  (21  &  22  Yict.  c.  90), 
8.  3,  the  general  medical  council  was  established,  and  by  sect.  54 
they  were  required  to  publish  **  a  book  containing  a  list  of  medi- 
cines  and   compounds,   &c.     ...     to   be   called  the  British 
Pharmacopoeia.''     That  was  its  origin,  and  it  so  remained  until 
the  Pharmacy  Act,  1868  (31  &  32  Vict.  c.  121),  sect.  15  of  which 
Act  provided  that  '^  any  person  who  shall  compound  any  medicines 
of  the  British  Pharmacopoeia  except  according  to  the  formularies 
of  the  said  Pharmacopoeia  "  should  be  liable  to  a  penalty.     In 
White  V.  By  water  (19  Q.  B.  Div.  582),  where  the  defendant  was 
convicted,  evidence  was  given  by  three  witnesses  to  show  that 
the  article  was  not  of  the  nature,  &c.,  of  the  article  demanded. 
There  was   no   such    evidence  in    this    case.    The  prosecutor 
designedly  rested  his  case  upon  the  certificate  of  the  analyst, 
and  upon  the  fact  that  by  that  certificate  the  article  was  not  up 
to  the  standard  of  the  Pharmacopoeia.     The  defendant  and  two 
chemists  gave  evidence  that  the  article  sold  was  one  commonly 
dealt  with ;  that  it  was  the  one  usually  supplied  to  persons  asking 
for  "  mercury  ointment,"  that,  in  fact,  it  was  the  *'  mercury  oint- 
ment "  of  commerce  and  the  article  known  in  commerce  and  in 
that  neighbourhood  as  such.     That  distinguishes  the  case  from 
WhUe  V.  By  water  {uhi  «up.),  where  the  fact  was  that  the  tincture 
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D10KIN8      of  opium  Bupplied  was  not  the  tincture  of  opium  of  commerce.   It 
-     ^*  is  a  strong:  proposition  to  say  that  if  a  person  asks  for  an  article 

'    in  the  Pharmacopoeia  it  cannot  be  supplied  unless  it  contains  the 

1901.        exact  ingredients   in   the   Pharmacopoeia^  and  that   the   seller 

~"        commits  an  offence  if  it  is  not  so  supplied.    The  question  in  each 

andDrugi    ^^^^  must  be  this^  What  would  an  ordinary  purchaser  mean  by 

AcU—       the  article  ?     As  to  the  second  point  that  the  proceedings  ought 

AduiUration  to  have  been  under  sect.  7  instead  of  sect.  6,  the  article  was  '•  a 

Mercury     ^^ug  compounded  as  in  this  Act  mentioned,*'  within  sub-sect.  3 

ointment-^   of  sect.  6^  and  therefore  there  was  no  offence  under  sect.  6.    The 

Standard     offence,  if  any,  was  under  sect.  7  :  (Hoiighton  v.  Taplin,  13  Times 

p^j^^      L.  Rep.  386 ;  Beardsley  v.  Walton  and  Co,,  82  L.  T.  Rep.  119  ; 

co!P^     (1900)  2  Q.  B.  1.) 

''Not  of  Danckwerts,  K.C.  {Boskill  with  him)  for  the  respondent. — ^The 
noeuwt,^c^  gj^g^  jg  really  concluded  by  Beardsley  v.  Walton  and  Co.  {ubi 
Compound  ^'^P')-  l^he  question  is  important,  because  if  it  be  permissible 
dru^— 314-32  when  an  article  is  mentioned  in  the  Pharmacopoeia  to  supply 
^v^'  ^^1^9ft  something  different  from  what  is  there  prescribed,  the  con- 
'  Viet.  e.  ^  sequences  may  be  serious  whether  an  article  much  weaker  or 
8$.  6, 7. '  much  stronger  is  supplied.  To  avoid  that  inconvenience  we 
have  the  British  Pharmacopoeia  introduced  as  a  standard  with 
regard  to  the  articles  mentioned  therein;  and  certainly  after  the 
Pharmacy  Act  of  1868  any  person  going  into  a  chemist's  shop  to 
buy  a  drug,  mentioned  in  the  British  Pharmacopoeia,  would  be 
warranted  in  believing  that  the  drug  sold  to  him  would  be  made 
up  according  to  the  standard  of  the  Pharmacopoeia.  Sect.  15  of 
that  Act  expressly  says  that  '^  any  person  who  shall  compound 
any  medicines  of  the  British  Pharmacopoeia  except  according  to 
the  formularies  of  the  Pharmacopoeia  "  commits  an  offence  and  is 
liable  to  a  penalty.  Any  person  who  asks  for  a  drug  is  entitled 
to  assume,  and  must  be  taken  to  assume,  that  the  drug  is  a 
lawfully  compounded  drug,  and  therefore  when  he  goes  to  the 
vendor  and  asks  for  a  specified  drag  the  vendor  ought  to  under- 
stand clearly  what  is  asked  for.  When  the  inspector  went  to 
the  defendant's  shop  and  asked  for  mercury  ointment,  he  must 
be  taken  to  have  asked  for  something  which  was  lawfully  com- 
pounded, and  not  for  something  which  was  illegally  compounded ; 
and  the  defendant  must  be  taken  to  have  been  asked  to  supply 
something  lawfully,  and  not  illegally,  compounded.  The  seUer 
cannot  sell  otherwise,  unless  he  is  selling  either  according  to  the 
British  Pharmacopoeia,  or  according  to  a  medical  prescription,  or 
is  asked  for  and  is  selling  something  different  to  what  is  in  the 
Pharmacopoeia.  Here  the  defendant  says  he  kept  both  articles 
in  his  shop,  one  according  to  the  Pharmacopoeia,  and  the  other 
according  to  that  usually  sold;  but  the  Act  enjoins  the  exact 
opposite  to  this.  Sect.  16  of  the  Act  of  1868  reserves  the  right 
of  certain  persons  such  as  apothecaries,  but  it  does  not  reserve 
the  right  of  chemists  or  druggists,  so  that  these  latter  in  con- 
ducting their  business  come  within  the  Act.  The  section  was 
evidently    intended    to    enable   medical   practitioners,   but   not 
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chemists^    to    vary    the    prescriptions    in    the   PharmacopoBia.      Plains 
Beardsley  v.  Walton  and  Go,  {ubi  sup.)  is  a  clear  authority  for   p^    1^,^^ 
the  proposition  that  where  a  person  goes  to  a  shop  and  asks  for       ...^, 
an  article  named  in  the  Pharmacopoeia  he  is  entitled  to  get  it       .  1901. 
according  to  the  standard  of  the  Pharmacopoeia^  and  if  a  different  oaC^voifd 
article  is  supplied  to  him^  an  offence  is  committed.     White  v.    ^,^  Dru^* 
Bywaier  {ubi  sup.)  is  to  the  same  effect.     Houghton  v.  Taplin       AcU— 
(ttW  9up.)  is  a  different  case.     The  defence  there  was  that  the  '^**/*^r^'* 
"  arsenical  soap ''  asked  for  and  sold  was  not  a  drag  at  all^  and    ^ifari]^ 
it  was  held  that  no  offence  had  been  committed  ander  sect.  6^  by   oinimsntr^ 
Hawkins^  J.,  on  the  ground  that  it  was  not  a  drug  at  all,  and    ^^'^^l^ 
by  Wright,  J.  on  the  ground  that  it  was  a  compounded  drug     py^^. 
within  snb-sect.  3  of  sect.  6.     The  intention  of  the  Pharmacy     copwior-r 
Act  was  to  compel  everybody  to  conform  to  the  Pharmacopoeia      "Not  of 
in  compounding  drugs.     After  that  Act  everybody  asking  for  ia  ^l^^^^^{L 
drug  named  in  the  Pharmacopoeia  would  be  entitled  to  suppose'    Cmhimuyi^ 
that  he  was  getting  something  compounded  according   to  the  drug-^zi  ^^ 
Pharmacopoeia;  and  in  the  case  of  articles  named  in  thePharma-^^^;  ^'^J^^^ 
copieia  if  something  different  from  the  Pharmacopoeia  is  asked  *f^t.  ^»69, 
for,  the  seller  ought  not  to  sell  it  without  having  the  prescription     .t«.v6..7. 
of  a  medical  practitioner;    that  is^  he  commits  an  offence  if, 
without  a  proper  prescription,  he  sells  articles  mentioned  in  the 
Pharmacopoeia    but   compounded    differently,   and   that    is   the 
present  case. 

/.  A.  Compston,  in  reply,  referred  to  White  v.  Bywater  (ubi 
sup.)  ;  Lane  v.  Collins  (52  L.  T.  Rep.  257;  14  Q.  B.  Div.  193).       . 

Cur.  adv.  vult. 

Jan.  29. — ^The  judgment  of  the  court  (Bruce  and  Phillimore, 
JJ.)  was  read  by 

Philumobi,  J. — We  think  that  this  conviction  must  stand. 
The  appellant  professed  to  sell  mercurial  or  mercury  ointment. 
Mercury  ointment  is  a  drug  in  the  British  Pharmacopoeia,  known 
by  thab  name  and  having  a  certain  fixed  ratio  of  mercury  to 
unguent.  The  appellant  was  asked  for  mercury  ointment,  and 
should  have  sold  the  drug  in  the  Pharmacopoeia,  or,  if  he  was 
going  to  do  what  he  in  fact  did — ^namely,  sell  an  ointment  in 
which  the  mercury  was  about  one-quarter  strength — he  should, 
if  he  may  lawfully  sell  such  a  drug  (see  sect.  15  of  the  Pharmacy 
Act,  1868),  have  explained  that  he  was  selling  a  weaker  or 
diluted  drug,  and  have  so  named  it.  He  acted  under  no  sordid 
motive,  but  none  the  less  was  he  in  the  habit  of  selling  to  his 
customers  something  which  was  not  of  the  nature,  substance,  and 
quality  which  they  must  be  taken  to  have  demanded,  and  which 
certainly  the  purchaser  in  this  case  demanded.  It  is  said  that 
the  appellant  sold  the  mercury  ointment  of  commerce,  and  that 
for  commercial  purposes  there  is  a  standard  different  from  that 
of  the  Pharmacopoeia.  Having  regard  to  sect.  15  of  the 
Pharmacy  Act,  1868  (31  &  32  Vict.  c.  121),  that  is  unlikely, 
though  perhaps  possible.  But  he  failed  altogether  to  prove  that 
there  was  any  commercial  standard  for  this  article  different  from 
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DioKiNi      that  of  the  Pharmacopceia.     He  did  not  even  attempt  to  prove  it. 
lUifDuioir    ^^*^*  ^®  attempted  to  prove  was  that  there  were  two  commercial 

'    standards  of  wide  difference^  a  thing  in  itself  nnreasonable^  while 

1901.       he  stated  that  he  kept  both  standards  in  his  shop^   and  sold 
^    "Tl    ,  according    to   one   standard   or  the    other    according    as    the 
andl)ru$9    CDStomcr  brongbt  or  did  not  bring  a  prescription  from  a  medical 
ilett—       man.     He  might  almost  as  well  have  kept  two  weights  and  two 
MMeratiofi  measares.    The  mischief  of  such  a  practice  was  pointed  ont  in 
Mercwry     ^^^  argument.     If  there  be  any  danger  on  the  other  side,   it 
owtment—    Would  be  avoided  by  the   simple  expedient  of  having    (if    he 
Staa^dard     lawfully  may)  two  drugs^  calling  them  as  in  fact  they  are,  the 
j^JJJIJjjJ^     strong  one  "  mercury  ointment/*   and   the   weak   one   ''  dilate 
copaia—     mercury  ointment/'  and  recommending  the  latter  to  any  customer 
"  Not  of     whom  he  might  think  unskilled  and  likely  to  nse  the  proper  drag 
-JJJ|J^JJ^|f;^  in  a  dangerous  manner.     The  cases  of  White  v.  Bywater  {ubi 
Compound    9up.)  and  Beardsley  v.  Walton   (uhi  sup.)  almost^  if  not  quite^ 
dnnr— Si^ss  conclude  the  matter.     But  without  them  we  should  have  arrived 
^*?*-  %}Vif.  »t  the  same  result  upon  the  construction  of  sect.  6  of  the  Sale  of 
'Ffci.c!^W,    Pood   and  Drugs  Act,   1876    (38   &  39  Vict.   c.   63).      They 
M.  6,  7.      establish,  and  we  should  have  thought  without  their  assistance, 
that  if  a  drug  is  to  be  found  in  the  Pharmacopoeia  and  is  asked 
for,  this  drug  must  be  supplied,  and  that  if  it  is  not  sold  with 
the  ingredients  and  in  the  proportions  prescribed  by  the  Pharma- 
copoeia there  is  at  least  prima  fade  evidence  that  what  is  sold  is 
not  of  the  nature,  substance,  and  quality  which  was  demanded. 
It  was  argued  that,  as  the  drug  in  question  was  a  compounded 
drug,  proceedings  ought  not  to  have  been  taken  under  sect.  6  of 
the  Sale  of  Food  and  Drugs  Act,  but  under  sect.  7 ;  and  for 
this  purpose  some  observations  of  Wright,  J.  in  Houghton  v. 
Taplin  {uhi  sup,)  were  invoked.     We  think  that  those  observa- 
tions have  been  misunderstood.     In  any  case  it  is  quite  clear 
from  the  definition  clause  that  a  compounded  drug  is  none  the 
less  a  drug,  which  shows  that  proceedings  can  be  taken  under 
sect.  6,  though  it  may  be  that  in  the  case  of  a  compounded  drug 
they  can  also  be  taken  under  sect.  7.     We  wish  to  add  a  few 
words  with  reference  to  the  exception  contained  in  sub-sect.  3  of 
sect.  6.     We  entertain  no  doubt  that  the  appellant  sold  to  the 
prejudice  of  the  purchaser  a  drug  which  was  not  of  the  quality  of 
the  article  demanded  by  such  purchaser,  and  so  contravened  the 
provisions  of  the  earlier  part  of  sect  6.    But  the  diflSculty  we  have 
felt  arises  from  the  provision  that  an  offence  shall  not  be  deemed 
to  have  been  committed  under  that  section  where  the  drug  is 
compounded  as  in  the  Act  mentioned.     It  was  argued  by  counsel 
for  the  appellant  that  because  the  article  in   question  was   a 
compoundeil  drug  the  sale  of  it  fell  within  the  exception  in  sub- 
sect.  3  of  sect.  6,  and  constituted  an  offence,  not  nnder  sect.  6, 
but  under  sect.  7.     We  think  it   probably  did  constitute  an 
offence  under  sect.  7,  but  we  think  it  did  also  constitute  an 
offence  under  sect.  6.    The  offence  in  sub-sect.  3  of  sect.  6  does 
not  apply  to  all  compounded  drugs,  but  only  to  drugs  com- 
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poanded  as  in  the  Act  mentioned.  It  is  yery  difficolt  to  ander- 
stand  tlie  meaning  of  the  words  ''as  in  tlus  Act  mentioned/' 
We  find  no  provisions  in  the  Act  to  which  the  words  can  apply. 
Bat  it  seems  to  ns  that  it  is  impossible  to  reject  the  words.  We 
cannot  read  the  exception  in  snb-sect.  3  as  if  it  were  not  qualified 
by  the  concluding  words.  Bnt  although  it  is  difficult  to  say  what 
is  tho  exact  meaning  of  the  words,  this,  we  think,  is  clear — ^that 
no  possible  meaning  that  can  be  given  to  the  words  can  apply  to 
tiie  ointment  in  the  present  case.  It  was  certainly  not  com- 
poonded  as  in  the  Act  mentioned.  The  sale  of  it,  therefore,  does 
not  fall  within  the  exception. 

Oonvieticn  affirmed. 
Solicitor  for  the  appellant,  Archibald  Hair,  for  W.  E,  Farr, 

IjCGOS. 

Solicitors  for  the  respondent,  Clemethts,  WilUams,  and  Co.,  for 
Trevor  Edwards,  Wakefield. 
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Coal  mines^-— Explosives — Statutory  rule — "  Notice  shall  he  given 
as  Secretary  of  State  *^ may  direct^* — Prevention  of  contra- 
veniion  of  rules — Coal  Mines  Regulaiion  Acts,  1887  (60  3f  51 
Vict.  c.  58),  s.  50,  and  1896  (59  ^  60  Vict.  c.  43),  s.  6. 

By  sect.  6  of  the  Coal  Mines  Regulation  Act,  1896  {which  is  to  he 
read  with  the  Coal  Mines  Regulation  Act,  1887)  a  Secretary  of 
Stale  is  empowered  on  heing  satisfied  that  any  explosive  is  or  is 
likely  to  hecome  dangerous  by  order  *'  of  which  notice  shall  he 
given  in  such  manner  as  he  may  direct "  to  prohibit  the  use 
thereof  in  any  mine,  8fc.  And  by  sect.  50  of  the  Coal  Mines 
Regtdation  Act,  1887,  the  owner,  agent,  and  manager  of  a  mine 
in  the  event  of  any  contravention  of  or  non-compliance  with  any 
Bueh  rule  **  by  any  person  whomsoever  '^  are  each  to  he  guilty  of 
an  offence  against  the  Act  unless  he  proves  that  he  had  taken 
all  reasonable  means  by  publishing  and  to  the  best  of  his  power 
enforcing  such  rule  to  prevent  such  contravention  or  non- 
compUanee. 

(a)  Reported  by  J  Andbkw  Strahan,  Esq.,  lUumster-At-Law. 
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J0NB8       Held,  that  a  rule  made  by  a  Secretdry  of  State  v/nder  sett.  6  of 
''•  the  Coal  Mines  Regulation  Act,  1896,  is  valid  and  binding 

'  though  there  is  no  evidence,  except  the  fact  that  he  had  made 

1901.  the  order,  to  show  that  the  Secretary  of  State  was  saiisfied  that 

the  explosive  re/erred  to  in  the  order  was  or  was  likely  to  become 

—Explosives       dangerous,  and  no  evidence,  except  the  publication  of  such  ride 

Statutory       under  the  Rules  Publication  Act,  1893,  of  notice  of  Micfc  rule 

— e"-^**'*  temgr  given. 

Prev^tunTof  -ETeW,  further,  that  a  manager  of  a  mine  may  be  guilty  of  an 

coniraventwn,  offence  under  sect,  50  of  the  Goal  Mines  Regulation  Act,  1887, 

of  rules —  where  the  explosive  improperly  used  wa>s  brought  into  the  mine 

RMulation  ^^  ^"^  ^f  ^^  workmen  without  his  knowledge  or  authority. 

Acts,  1887 

and  18S6—  i^ASE   stated  by  the   jastices  of   the   county   of   Glamorgan 

^c  its  ^0*."  ^     ^^^^^"^  ^^  Aberdare. 

59  4*  60  Vict,  Oa  the  6th  day  of  July,  1900,  an  information  was  laid  by  the 
c.  43, «.  6.  respondent  that  the  appellant  on  or  abont  the  7th  day  of  May, 
1900,  being  the  certified  manager  of  a  certain  coal  mine,  sitaate 
in  the  parish  of  Aberdare,  in  the  said  county,  known  as  the 
Aberdare  Merthyr  Colliery,  unlawfully  did  contravene  and  did 
not  comply  with  rule  4  of  the  Explosives  in  Goal  Mines  Order  of 
the  24th  day  of  May,  1899,  made  under  sect.  6  of  the  Coal  Mines 
Regulation  Act,  1896  (59  &  60  Vict.  c.  48),  to  be  observed  in  the 
said  mine  by  him  as  such  manager  thereof — to  wit,  by  allowing 
detonators  to  be  used  in  the  mine,  in  respect  of  which  detonators 
the  following  conditions  required  by  such  rule  had  not  been 
observed — namely,  that  detonators  shall  be  under  the  control  of 
the  owner,  agent,  or  manager  of  the  mine  or  some  person 
specially  appointed  in  writing  by  the  owner,  agent,  or  manager 
for  the  purpose,  and  shall  be  issued  only  to  shot  firers  or  other 
persons  specially  authorised  by  the  owner,  agent,  or  manager  in 
writing. 

This  information  came  on  for  hearing  on  the  1 2th  day  of  Jane, 
1900,  and  the  justices  convicted  the  appellant,  and  fined  him 
lOZ.  and  costs. 

The  proceedings  were  taken  under  rule  4  of  the  Explosives 
in  Coal  Mines  Order,  the  24th  day  of  July,  1899,  which  is  as 
follows  : 

On  and  after  the  let  day  of  October,  1899,  no  detonator  shall  be  used  in  any  mine 
uolesB  the  following  conditions  are  observed:  (a)  Detonators  shall  be  under  the 
control  of  the  owner,  agent,  or  manager  of  the  mine  or  some  person  specially 
appointed  in  writing  by  the  owner,  agent,  or  manager  for  the  purpose,  and  shaR  be 
issued  only  to  shot  firers  or  other  persons  specially  authorised  by  the  owner,  agent, 
or  manager  in  writing;  (6)  Shot  firers  and  other  authorised  persons  shall  keep  all 
detonators  issued  to  them  until  about  to  be  used  in  a  securely  looked  ease  or  box 
separate  from  any  other  explosive. 

This  order  was  issued  under  the  powers  given  by  sect.  6 
of  the  Coal  Mines  Regulation  Act,  1896  (59  &  60  Vict.  c.  43), 
which  is  as  follows : 

A  Secretary  of  State,  on  being  satisfied  that  any  explosive  is  or  is  likely  to  become 
dangerous,  may,  by  order  of  which  notice  shall  be  given  in  such  manner  as  he  may 
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direet,  prohibit  the  use  thereof  in  any  mine  or  jiny  class  of  mioos,  either  absolntely  or         Jonits 
nifaject  to  conditions,  and  the  proTisions  of  the  principal  Act  as  to  oontrayentions  of  i;. 

general  rales  shall  apply  to  contrayentions  of  snch  prohibitioD.  Robsok. 

At  the  hearing  the  solicitor  for  the  respondent  handed  in  to        l^^- 
the  court  a  Government  printers*  copy  of  the  order  purporting  jj^ines—Coal 
to  have  been  made  by  a  Secretary  of  State  under  sect.  6  of  the  -^Explosives 
Coal  Mines  Regulation  Act,  1896;  and  it  was  proved  that  the  --Statutory 
justices  found  as  facts  as  follows  :  That  the  appellant  was  the  ^^^^^1^1. 
certificated  manager  of  the   Aberdare  Merthyr    Colliery;   that  prevention  of 
detonators  were  used  in  the  colliery ;  that  the  appellant  as  such  contravention 
manager  of  the  colliery  received  from  Alfred  Phillips  Jones,  the    y^"ij*""  . 
a^ent  of  the  colliery,  a  copy  of  the  order  of  the  24th  day  of  July,    Regulation 
1899,  with  instructions  from  him  to  see  the  provisions  of  such    Act8,iSB7 
order  carried  out ;  that  thereupon  the  appellant  gave  detonators  jj^^  l^^^ 
to  the  under-manger,  Daniel  Davies,  with  verbal  instructions  to   ^  gg^,  5^." 
issue  them  to  the  workmen  as  required  at  the  face  of  the  workings  59  ^60  Vict 
— that  is,  the  workmen's  working-place — and  that  the  appellant     c.43,«.  6. 
appointed  one  John  A.  Lewis  to  be  the  shot  firer  by  an  entry 
made  in  the  journal  of  the  colliery ;  that  the  appellant  did  not 
make  any  appointment  in  writing  placing  detonators  under  the 
control  of  any  person,  and    no  such  person  was  appointed   in 
writing  by  the  owner  or  agent ;  that  Daniel  Davies,  the  under- 
manager,  did  not  issue  detonators  as  verbally  directed  by  the 
appellant  to  the   workmen   at  their   working-places;    that   the 
workmen  applied  at  the  office  of  the  colliery  to  Daniel  Davies  for 
detonatorf^,  and  he  supplied  them  :  that  shortly  before  the  7th 
day  of  May,  1900,  one  John  Lewis,  a  collier  in  the   colliery, 
applied  to  Daniel  Davies  for  detonators  and  was  told  there  were 
none  at  the  colliery;  that  John  Lewis  thereupon  bought  seven 
detonators  at  an  ironmonger's  shop  and  took  them  into  the  mine 
without  the   knowledge   of    the  appellant;    that   John    Lewis 
charged  a  blasting  hole  and  applied  one  of  the  detonators   so 
bought  by  him  and  sent  for  John  A.  Lewis,  the  appointed  shot 
firer,  to  fire  the  charge;  that  blasting  charges  in  the  colliery 
were   exploded   by  electricity   applied   by  John  A.  Lewis,   the 
shot  firer ;  that  upon  this  particular  occasion  the  charge  missed 
fire,  and  the  said  John  Lewis  withdrew  the  detonator,  and  whilst 
he  was  handling  it  it  exploded  and  blew  his  hand  off. 

At  the  hearing  before  the  justices  it  was  argued  on  behalf  of 
the  appellant :  (a)  That  notice  of  the  order  of  the  24th  day 
of  July,  1 899,  was  necessary,  and  had  not  been  proved ;  {b)  that 
no  proof  had  been  given  on  the  part  of  the  respondent  of  the 
making  by  a  Secretary  of  State  of  the  alleged  order  of  the  24th 
day  of  July,  1899,  set  forth  in  the  information ;  (c)  that  no  proof 
had  been  given  of  any  direction  by  a  Secretary  of  State  as  to 
the  manner  in  which  notice  should  be  given  of  the  making 
of  such  order ;  and  (d)  that  there  was  no  proof  of  any  such 
notice  having  been  given  of  the  making  of  such  order  as  required 
by  sect.  6  of  Uie  Coal  Mines  Begulation  Act,  1896. 

It  was  also  contended  that  upon  the  evidence  it  was  clear  that 
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Jom       no  detonators  were  issued  by  the  ander-manager  on  the  7th  day 
RoMOM      ^^  May^  1900^  the  date  mentioned  in  the  information^  and  that 

'      there  were  no  detonators  then  nnder  his  controli  and  that  the 

1901.       detonators  nsed  by  the  man  John  Lewis  having  been  taken 

Miriu^Coal  ^^  ^^^  ^^^  ^^®  mine  snrreptitioosly  never  got  into  the  possession 

—ExpionvBi  oi  the  owner,  agent,  or  manager,  and  conld  not  therefore   be 

-  statutory  nnder  their  control  within  the  meaning  of  the  said  order. 

-"^«5^**^      The  justices  were  of  opinion  as  to  contentions  (a),  (6),  (c),  and 

Preveniumof  (^)   (^^0  that  the  printed   document   was  in  itself  sufficient 

eonirav&ntian  evidence  of  the  alleged  order  of  the  24th  day  of  July,  1899, 

G^  Tm^    having  been  made  by  a  Secretary  of  State,  and  the  printing 

RMulaH^    of  such  document  was  in  itself  sufBcient  evidence  of  a  direction 

Aet$,  1887    of  a  Secretary  of  State  as  to  the  manner  in  which  notice  should 

o*!fr  ^^^^7"   be  given  of  the  making  of  such  order.     They  were  of  opinion 

e.  58  e^^bo'  ^^^  ^^®  Sending  of  the  order  by  A.  P.  Jones  to  the  appellant 

59<t'60Ftei.  wos  also  sufficient  evidence  of  such  notice  having  been  given 

c.  43, 8. 6.     within  the  meaning  of  the  Coal  Mines  Regulation  Act,  1896. 

As  to  the  other  contention  the  justices  found  that  althoaf^h 
no  detonators  were  issued  by  the  under-manager  on  the  7th  day 
of  May,  1900,  yet  it  was  the  practice  at  the  mine  to  allow  Daniel 
Davies  the  under-manager  to  have  the  control  of  the  detonators 
he  not  being  a  person  specially  appointed  in  writing  for  the 
purpose,  and  it  was  the  practice  for  him  to  issue  detonators  to 
persons  other  than  shot  firers  or  other  persons  specially  autho- 
rised in  writing. 

The  questions  of  law  for  the  opinion  of  the  court  were :  Was 
the  printed  document  produced  sufficient  proof  of  the  making 
of  the  order  of  the  24th  day  of  July,  1899,  by  the  Secretary  of 
State;  and  was  the  printing  of  such  document  sufficient  evidence 
of  a  direction  by  the  Secretary  of  State  as  to  the  manner  in 
which  notice  should  be  given  of  the  making  of  the  order;  and 
was  the  sending  of  the  order  by  the  agent  of  the  colliery  to  the 
appellant  sufficient  evidence  of  such  notice  having  been  given  as 
required  by  sect.  6  of  the  Act  of  1896 ;  and  were  the  justices 
right  in  convicting  the  appellant  on  the  ground  that  although  no 
detonators  were  issued  by  the  under-manager  on  the  7th  &j  of 
May,  1900,  yet  the  practice  of  the  mine  was  to  place  detonators 
under  the  control  of  the  under-manager  who  was  not  specially 
appointed  for  the  purpose  in  writing,  and  for  him  to  issoe 
detonators  to  persons  other  than  shot  firers  or  other  persons 
specially  authorised  in  writing  ? 

FranctS'TVilUams,  Q.C.  {Trevor  Lewis  with  him)  for  the  appel- 
lant.— Reliance  is  placed  upon  three  points.  In  the  first  place 
there  is  no  evidence  that  the  Secretary  of  State  was  satisfied 
that  this  explosive  was  dangerous;  and  in  the  second  place 
there  is  no  evidence  that  he  has  given  notice  of  the  new  rule  as 
required  by  sect.  6  of  the  Coal  Mines  Regulation  Act,  1896. 
These  two  points  go  to  the  validity  of  the  order  itself.  In 
the  third  place  there  is  no  evidence  of  anv  breach  of  the 
order  on  the  day  on  which  the  explosion  took  place.    The  offence 
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alleged  in  the  information  is  that  the  appellant  allowed  detonators 

to  be  used  on  that  day — the  7th  day  of  May^  1900.     The  whole     o^JLj- 

eridence  shows  that  he  did  nothing  of  the  kind.     There  were  as        ' 

a  matter  of  fact  no  detonators  in  the  mine  on  that  day  at  all        I90l. 
belonging  to  him.     The  man  who  used  this  detonator  did  not  ._.        ^ 
receive  it  from  him^  bat  bought  it  himself^   and,  as   the   case  _£ap)o«iv«t 
expressly  finds,  brought  it  into  the  mine  without  the  appellants'   — Statutory 
knowledge.  rui^zroitcf 

H.  Sutton  for  the  respondent. — It  could  not  now  be  contended  pr^^^a^  ^/ 
that  the  Secretary  of  State  was  not  satisfied  that  this  explosive  eoutravention 
waa  dansrerous.     The  making  of  the  order  by  him  was  sufficient    <>/  «*lw— 
evidence  of  this.     Nor  could  it  be  contended  that  it  was  necessary   ^^{JiJJ^ 
to  show  he  gave  notice  of  the  rule  to  the  appellant.     The  words  of    AetM,  1887 
sect.  6  as  to  giving  notice  are  simply  directory,  and  the  notice  was   and  1896-- 
perfectly  valid  even  though  no  notice  was  given.     It  had  been  ^  ^^^  ^*' 
published  in  the  manner  set  out  in  the  Rules  Publication  Act,  59  a  %o  7^^. 
1898,  ss.  1,  3,  and  see  Be  Miller  (8  £.  &  B.  821,  at  p.  882).    e.  48, «.  6.  * 
Besides,  this  maxim  applied  to  both  these  objections  that  official 
acts  are  presumed  to  have  been  done  regularly  until  the  contrary 
is  shown.     There  was  no  evidence  here  that  the  acts  were  done 
irregularly.     As  a  matter  of  fact  the  appellant  had  notice  of  the 
role  though  it  might  not  have  been  from  the  Secretary  of  State 
himself.     As  to  the  objection  of  substance  no  doubt  the  summons 
was  not  well  drawn,  but  there  were  two  answers  to  the  objection. 
In  the  first  place,  under  Jervis^  Act  (11  &  12  Vict.  c.  48,  s.  1),  the 
time  at  which  an  offence  is  alleged  to  have  been  committed  is 
immaterial ;  and  in  the  second  place,  by  sect.  50  of  the  Coal  Mines 
Regulation  Act,  1887,  the  burden  is  thrown  on  the  appellant  to 
show  that  he  took  all  the  care  possible  to  prevent  the  contraven- 
tion of  the  rule. 

Franda-WilliamSy  Q.C.  in  reply. — The  fact  that  no  detonators 
were  on  that  day  in  the  manager's  hand  was  surely  the  best 
possible  evidence  that  the  manager  took  all  possible  means  to 
prevent  the  misuse  of  them. 

Bbuge,  J. — Two  points  have  been  taken  in  this  case.  The  first 
relates  to  the  question  whether  the  order  of  the  Secretary  of 
State  is  valid  and  binding.  The  provision  for  making  the  rule 
is  contained  in  sect.  6  of  the  Coal  Mines  Regulation  Act,  1896. 
The  first  point  was  that  it  did  not  appear  that  the  Secretary  of 
State  had  been  satisfied  or  that  any  evidence  had  been  laid 
before  him  that  this  explosive  was  or  was  likely  to  become 
dangerous.  I  think  that  the  fact  that  the  secretary  has 
undoubtedly  made  an  order  is  sufficient  evidence  that  he  was 
satisfied  that  it  was  likely  to  become  dangerous.  The 
main  point  relied  upon  for  the  appellant  was  that  there 
was  no  evidence  that  any  notice  had  been  given  by  the 
Secretary  of  State  of  the  order  or  that  any  direction  had  been 

F'ven  as  to  the  manner  in  which  the  notice  should  be  published, 
am  not  satisfied,  after  considering  the  evidence  given  on  behalf 
of  the  respondent,  that  any  notice  was  in  fact  given  by  the 
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J611M       Secretary  of  State  or  that  he  did  direct  in  what  manner  the 
nihiiiwrf '     '^^^^^  should  be  pnblished,  and  therefore  I  am  driven  to  consider 

whether  the  giving  of  the  notice  by  the  Secretary  of  State  is  a 

1801.       condition  precedent  to  the  order  coming  into  force.     I  think  it 
^^:'^  .,  is  not.     It  seems  to   me  that   the  directions  contained  in  the 
-n^MoKivea  section  abont  notice  are  directory  only ;  that  the  order  comes  into 
-^aiatrUory  forcc  when  it  is  made  by  the  Secretary  of  State ;  and  althoagh 
r^^otict  power  is  given  to  him  to  give  notice  and  to  direct  how  notice 
PiiJoUti^nof  ^^^^  ^®  given  of  the  order,  yet  that  is  not  essential  to  the  order 
conifravBniion  coming  into  forcCj  but  is  merely  directory,  and  the  fact  that  no 
of  fuUs—-    notice  is   given   does  not  prevent  the  order  from  operating. 
^RegJutim    Therefore  I  think  the  order  was  good  and  valid,  although  there 
AcU,  1887     is  no  evidence  of  any  notice  having  been  given  by  the  Secretary 
ond'1896—    of  State  or  of  any  direction  as  to  how  the  notice  should  be  flnven. 
c  6 8  i  50^-    ^^^  r^&JLt  point  is  whether  there  was  any  evidence  of  the  com- 
h^^eovicU  mis^on  of  the  offence  on  the  7th  day  of  May,  the  day  mentioned 
c,  43v  8.  6.     in  the  information.      I  have  some  difficulty  in  finding  that  there 
was  evidence  that  the  appellant  allowed  the  detonators  to  be 
used ;  but  I  think  it  was  undoubtedly  proved  that  on  that  day 
detonators  were    used  in  the  mine,     it  has  also  been  proved 
that  the  appellant  was  at  the  time  the  manager  of  the   mine. 
Now,  sect.  50  of  the  Act  of  1887  provides  that  ''Every  person 
who  contravenes  or  does  not  comply  with  any  of  the  general 
rules  in  this  Act  shall  be  guilty  of  an  offence  against  this  Act, 
and  in  the  event  of  any  contravention  of  or  non-compliance  with 
any  of  the  said  general  rules  in  the  case  of  any  mine  to  which  this 
Act  applies,  by  any  person  whomsoever,  the  owner,  agent,  and 
manager  shall   each   be   guilty  of  an  offence  against  this  Act 
unless  he  proves  that  he  had  taken  all  reasonable  means  by  pub- 
lishing, and  to  the  best  of  his  power  enforcing,  the  said  rules  as 
regulations    for  the  working    of    the    mine,   to  prevent    snch 
contravention  or  non-compliance/'    The  respondent  has  satisfied 
us  that  the  rule  in  question  is  a  rnle  coming  within  the  meaning 
of  this  section.      We  therefore  have  it  proved  that  there  was 
undoubtedly  a  contravention  by  some  person  of  the  rule  on  the 
7th  day  of  May.     We  also  have  it  proved  that  the  appellant 
was  the    manager    of  the    mine    without  finding    whether    he 
had     allowed    the    particular    act   to    be    committed    on    7th 
day  of  May.     The   act  was  committed;    he   was  the  manager 
at  the  time  ;  and  therefore  he  mnst  be  taken  to  be  responsible 
for  it  unless  he  satisfies  the  justices  that  he  has  taken  all  reason- 
able means  to  enforce  the  rules  and  regulations  in  the  mine  and 
to  prevent  any  contravention  of  them.     It  does  not  appear  to  me 
that  the  justices  have  considered  that,  and  therefore  if  the  appel- 
lant's counsel  had  wished  it  we  should  have  sent  the  case  Irausk 
to  them  in  order  that  they  might  consider  the  point.     But  as  we 
are  not  asked  to  do  this,  I  think  we  must  come  to  the  conclusion 
that  the  justices  have  acted  simply  upon  the  &ct  that  there  was 
a  non-compliance  on  the  7th  day  of  May,  and  have  found  that 
the  appellrat  was  manager  of  the  mine  at  the  time.     Therefore 
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he  becomes  responsible  under  the  section  for  the  act  which  was       Jones 
committed  on  that  day  by  another  person.     The  justices  have      ^' 

not  found  that  he  allowed  the  detonators  to  be  used.     It  was  not        ' 

necessary  that  they  should  have  found  that ;  but  we  must  take        1901. 
it  that  they  would  probably  have  found  that  he  had  not  taken  the        — " 
best   means   in   his  power   to  prevent  them  from  being  used,  ^^^^gi^ 
Therefore  I  have  come  to  the  conclusion  that  we  must  hold  that   —statutory 
the  justices  acted  rightly,  and  that  the  appellant  had  committed  mi^— Notice 
the  oflTence  with  which  he  was  charged.  T^^^nTf 

Phillimobi,  J. — I  am  of  the  same  opinion.     I  will  only  say  as  contravention 
to  the  last  point  touched  upon  by  my  learned  brother  that  when    of  rules— 
the  prosecution  had  proved  that  there  had  been  an  illegal  use  of   ^^j^^ 
detonators,  and  that  the  appellant  was  manager  of  the  mine.    Acts,  1887 
they  had  proved  all  that  was  requisite.     The  burden  of  proving  aruL  I89e— 
the  further  point  lay  on  the  appellant.     1  agree  that  the  form  of  *^  *  ^^  ^^** 
the  summons  was  confusing,  and  that  it  would  have  been  fair  to  59  ^60  Fici. 
the  appellant,  if  there  had  been  any  chance  of  his  being  acquitted,     c.  43,  s,  6. 
to  send  down  that  point  for  reconsideration,  and  if  the  appel- 
lant's counsel  had  pressed  us,  we  should  have  done  so ;  but  I 
think  he  was  wise  in  not  pressing  us,  for  it  seems  clear  upon  the 
evidence  that  no  magistrate  could  have  found  that  the  appellant 
had  taken  all  reasonable  means  to  prevent  contravention  of  the 
rale.     The  summons  is  puzzling  because  it  is  misconceived.     It 
is  no  offence  per  se  to  allow  an  illegal  act  to  be  done ;  it  is  an 
offence  to  cause  such  an  act  to  be  done,  or  possibly  to  direct  it  to 
be  done.     The  offence  here  arises  out  of  the  statutory  provisions^ 
and  upon  the  principle  Omne  majus  continet  in  se  minus  adopted 
by  the  Court  for  the  consideration  of  Crown  Cases  Reserved  in 
Beg.Y.  West  (77  L.  T.  Rep.  536 ;  (1898)  1  Q.  B.  174).     I  am  of 
opinion  that  the  conviction  was  good  and  must  be  affirmed. 

Appeal  dismissed. 

Solicitors   for   the  appellant.  Bell,  Brodrick,  and   Gray,    for 
Linton  and  Co.  and  W.  Kenshole,  Aberdare. 

Solicitor  for  the  respondent.  Solicitor  to  the  Treasury. 
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Thursday,  Dec.  20,  1900. 

(Before  Lord  Alvbrstonb,  C.J.,  Beucb,  Ridley,  Bigham, 

and  Darling,  JJ.) 

Reg.  v.  Kane,  (a) 

Larceny  —  Agent  —  Larceny  by  a^ent  —  ''  Banker,  merchant, 
broker,  or  attorney  " — Direction  in  writing — Larceny  Act  (24  ^' 
25  Vict.  c.  96),  8.  75. 

The  Larceny  Act  (24  ^  25  Vict.  c.  96),  8.  75,  enacts  that  "  who- 
soever having  been  intrusted,  either  solely  or  jointly  with  any 
other  person,  as  a  banker,  merchant,  broker,  attorney,  or  other 
argent,  with  any  money  or  security  for  the  payment  of  money,  with 
any  direction  in  writing  to  apply,  pay,  or  deliver  sv^^h  money  or 
security  "  for  any  purpose  or  to  any  person  specified  in  such 
direction,  shall  convert  it  to  his  own  v^e  or  benefit,  shall  he 
guilty  of  a  misdemeanour. 

The  section  applies  only  to  persons  of  the  occupations  named 
therein,  and  the  words  ''or  other  agent*'  refers  to  occupations 
ejusdem  generis. 

Reg.  V.  Portugal  (16  Q.  B.  Div.  487)  approved. 

Quaere  :  Whether  a  document  in  the  form  of  a  receipt  signed  by 
the  person  charged  is  a  direction  in  writing  within  the  meaning 
of  the  section. 

THIS  case,  stated  by  Ridley,  J.,  was,  so  far  as  is  material,  aa 
follows : 
The  prisoner  Lewis  Kane  was  indicted  at  the  Central  Criminal 
Coart  on  an  indictment  containing  fonr  coants,  charging  him  in 
the  first  count  for  that  he,  having  been  intrnsted  as  an  agent 
by  Elizabeth  Mary  Williamson  with  a  certain  secnrity  for 
the  payment  of  money — to  wit,  for  an  order  for  payment  of  the 
snm  of  60Z.,  with  a  certain  direction  in  writing  to  apply  sach 
security  to  a  certain  purpose  specified  in  snch  direction,  to  wit, 
for  the  application  of  sixty  shares  in  the  Baker-street  and 
Waterloo  Railway — unlawfully,  in  violation  of  good  faith  and 
contrary  to  the  terms  of  such  direction,  did  convert  such  security 
to  his  own  use  and  benefit  contrary  to  the  provisions  of  the  first 
branch   of    sect.   75  of  the  Larceny  Act,  1861  (24  &  25  Vict. 

c.  96). 

The  other  three   counts  of  the  indictment  varied  the  charge 
by  describing  the  thing  converted  to  be  '*  the  proceeds  of  such 

(a)  Reported  by  A.  A.  BBTHUim,  Esq.,  Barrister -at-Lav 
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secnrity/'  and  the  conversion  to  be  "  to  the  use  and  benefit  of  a        R»o. 
person  other  than  the  said  Elizabeth  Mary  Williamson/*  ^/^^ 

The  prisoner  was  stated  to  be  a  conjurer^  and  a  thought-reader^        ' 

and  in  November^  1000^  made  the  acquaintance  of  the  prosecutrix        1900. 
at  an  hotel  where  they  were  both  staying.     On  the  13th  day  of  _ 

November  he  called  her  attention  to  an  advertisement  relating      Agent— 
to  the  Baker-street  and  Waterloo  Bailway  Company,  in  which  he  "  Banker,  fcr 
said  he  was  himself  going  to  invest,  and  that  it  was  a  safe  thing    '^l>ir«cHon^ 
and  would  pay  good  interest.      He   further    said  that  he  was  2*4|^*5^^c7. 
going  to  apply  for  sixty    shares    for  himself,  and  advised  the   c.  96, «.  75. 
prosecutrix  to  make  an  application  for  a  similar  number. 

The  prosecutrix  in  the  prisoner's  presence  wrote  out  a  cheque 
for  60Z.,  which  ran  as  follows  : 

U,  High-streei,  W.,  London,  Xov.  I3th,  1900.— No.  B.  192,064.— Parr's  Bank 
Limited,  Notting  Hill  Branch. — Pay  L  Kane  or  order  sixty  pounds  only — 60Z.  Os,  OcL 
— E.  M.  Williamson,  Head  Office,  Bartholomew-lane,  London,  E,G. — (Reverse  side) 
LuDwio  Kams. 

Whilst  the  prosecutrix  was  writing  the  cheque  the  prisoner 
asked  her  not  to  cross  it,  as  he  said  the  application  list  closed 
that  afternoon,  and  it  was  necessary  to  pay  cash  with  the  applica- 
tion in  order  to  secure  the  shares. 

Upon  these  representations  the  prosecutrix  handed  the  cheque 
to  the  prisoner,  and  on  the  same  afternoon  asked  him  for  a  receipt 
for  the  60Z.  represented  by  the  cheque,  when  the  prisoner  wrote 
oat  a  receipt  in  the  following  words  : 

ReceiTed  of  Mrs.  Williamson  GO/,  for  the  application  of  sixty  shares  in  the  Baker- 
strset  and  Waterloo  Railway,  to  be  retarned  if  those  shares  are  not  obtainable. — 
Professor  L.  Kane,  13th  Nov.,  1900. 

On  this  document  was  a  receipt  stamp  cancelled  by  the  figures 
13/11/00  being  written  by  the  prisoner  upon  it. 

The  prisoner  made  no  application  for  the  shares  in  the  com- 
pany, but  himself  cashed  the  cheque,  and  used  the  proceeds  for 
purposes  of  his  own. 

The  substantial  question  raised  at  the  trial  was  whether  the 
document  signed  by  the  prisoner,  when  taken  together  with  the 
cheque  given  to  him  by  the  prosecutrix,  was  such  a  direction  in 
writing  as  to  bring  the  offence  of  the  prisoner  within  the  first 
part  of  the  75th  section  of  the  Larceny  Act. 

The  jury  convicted  the  prisoner,  and  the  learned  judge 
reserved  the  question  whether  the  cheque  and  the  receipt  given 
by  the  defendant  constituted  a  direction  in  writing  within  the 
meaning  of  the  section. 

C.  W.  Mathews  for  the  Crown. — The  conviction  cannot  be 
supported ;  it  has  already  been  decided  in  Beg  v.  Portugal  (16 
Q.  B.  Div.  487),  a  case  which  was  not  cited  at  the  trial,  that 
sect.  75  of  the  Larceny  Act  only  applies  to  persons  who  carry 
on  business  as  bankers,  merchants,  brokers,  or  attorneys,  or  busi- 
nesses qusdem  generis. 

Travers  Humphreys  for  the  defendant  did  not  argue. 

u  u  2 
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V. 

Eanb. 

1900. 

Larceny — 

Agent — 

'*  Banker,  fcr 

— Direction 

in  writing — 

24  4-  25  Vict. 

c.  96,  8,  75. 


Lord  Alverstonb^  G.J. — Althoagh  the  decision  in  Beg.  v. 
Portugal  is  not  binding  npon  ns^  we  sbould  follow  it,  and  the  con- 
viction mast  therefore  be  qaashed.  Bat  the  point  reserved  by 
the  case  is  one  on  which  a  decision  is  necessary,  and  should  be 
brought  before  us  on  another  occasion, 

Beuce,  BidleYj  Biqham,  and  Dablinq,  J  J.  concurred. 

Solicitor  for  the  Crown,  Solicitor  to  the  Treasury. 

Solicitors  for  the  defendant,  Osbom  and  Osbom, 


KING'S  BENCH  DIVISION. 

Friday,  Jan.  25,  1901. 

(Before  Bruce  and  Phillimoee,  J  J.) 

Mayor,  &c.,  of  Southend-on-Sba  (apps.)  v.  Archer  (resp.) 

Mayor,  &c.,  op  Sodthend-on-Sea  (apps.)  v.  Romanis  (resp.).  (a) 

Bye-laws  —  Buildings  —  Temporary  wooden  structures  —  *'  New 
building  *'  within  meaning  of  bye-law — Public  Health  Act,  1875 
(38  ^  39  Vict.  c.  55),  s.  157.  * 

Under  the  powers  given  by  sect.  157  of  the  Public  Health  Act, 
1875,  to  m>ake  bye-laws  with  respect  to  the  structure  of  new 
buildings,  an  urban  sanitary  authority  made  a  bye-law  that 
every  person  who  should  erect  a  "  new  building  "  should  cause 
su^h  building  to  be  constructed  of  good  bricks,  stone,  or  other 
hard  and  incombustible  materials  properly  put  together. 

A  wooden  structure,  measuring  about  10/i.  by  7ft.  with  a  height 
of  10ft.,  was  erected  as  a  cover  for  a  large  weighing  m^ichine  on 
an  esplanade  where  the  public  stopped  for  the  purpose  of  using 
the  weighing-machine.  It  had  a  wooden  framing  on  all  four 
sides,  a  wooden  roof,  and  a  wooden  floor  resting  on  Joists,  bui 
was  not  fixed  to  the  soil,  and  had  no  foundations,  it  was  used 
only  during  the  summer  season,  when  it  was  open  daily,  but  was 
closed  at  night,  and  no  person  remained  therein  at  nigJU.  It 
had  no  sanitary  arrangements  or  provision  for  liglUing  or 
heating. 

A  similar  wooden  structure,  measuring  about  9ft.  by  1ft.  with  a 
height  of  1ft.,  was  erected  and   used  during  the  summer  months 

(a)  Reported  by  W.  W.  Orr,  Esq.,  BArrisUur-at-Iiaw. 
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fw  the  sale  of  light  refreshments.      It  was  put  up  at  the  begin-  Mayor,  Ac, 
ning  of  each  season,  and  at  the  end  of  the  season  tvas  taken   ^^  f  ^^.g"" 
down  and  removed.     It  was  made  of  wood  with  a  roof  of  canvas          ^, 
on  wooden  cross-pieces.    It  had  no  sanitary  arrangements  or  pro-     Abchbb. 
vision  for  lighting  or  heating ^  and  it  rested  on  the  ground  with-  .. 
out  being  fixed  to  the  soil,  and  had  no  foundations.     It  was  daily   q,  south-' 
used  as  a  shop  for  the  sale  of  light  refreshments  from  an  opening  snb-on-Sea 
in  front  for  that  purpose,  and  wa^  locked  up  at  night  and  ^*^    «.  ^* 
person  remained  therein.                                                                         iianib. 
Held,  that  neither  of  these  wooden  structures  wa^  a  ^'  new  build-        1901. 
ing"  within  the  meaning   of  the  Act  of   Pa/rliament  or    the        

L.71  7.,.-  Bye-laws— 

bye-law.  ^«  ^^^ 

huUding  " — 

MatoRj  Ac.,  op  Southbnd-on-Sba  (apps.)  v.  Archer  (resp.).        Temporary 

CASE    stated  by  jastices  of  the   peace   for  the  borough  of     ahed&ver 
Southend-on-Sea  sitting  as  a   Court   of    summary  juris-     weighing- 
diction.  ^^T"", 

The  respondent  was    summoned    on   the    information  of  the  fc^J^^^l 
appellants^  acting  as  the  sanitary  authority  for  the  borough  of   up  shed'*— 
Sonthend-on-Sea^  for  that  he  (the  respondent)  did  within  six  ^^^^^T^ 
months  prior  to  the  date  of  the  information  unlawfully  erect  a  ssisd  Vict 
new    building — ^namely^     a    weighing-machine    house,    without  c.  55,  s.  157. 
causing  such  building  to  be  inclosed  with  walls  constructed  of 
good  bricks,  stone,  or  other  hard  and  incombustible  materials 
properly  bonded  and  solidly  put  together,  contrary  to  No.  11  of 
the  bye-laws  in  force  in  the  borough  with  respect  to  new  streets 
and  buildings. 

At  the  hearing  the  following  facts  were  proved : 

That  the  structure  was  erected  by  the  defendant  within  six 
months  of  the  information  as,  and  was  used  for,  a  house  or 
shelter  for  a  large  weighing-machine  on  the  esplanade  on  the  sea 
front,  where  the  public  passing  along  could  and  did  stop  for  the 
purpose  of  using  the  weighing-machine ;  that  the  erection  was 
used  only  during  the  summer  months,  and  could  readily  be  moved, 
being  made  in  sections  for  that  purpose. 

That  the  structure  measured  10ft.  4in.  by  7ft.  with  a  height  of 
10ft.  in  front  and  8^ft.  at  the  rear;  that  it  consisted  of  wood 
framing  closely  boarded  with  match-boarding  on  all  four  sides, 
and  had  an  opening  7ft.  wide  in  front  which  was  open  during 
business  hours  but  closed  at  night  with  wooden  shutters  and 
secured  by  bolts  inside,  and  there  was  also  a  door  which  was 
locked  at  night. 

It  had  a  wooden  floor  close-boarded  and  placed  on  joists,  and 
the  roof  was  constructed  of  wood  covered  with  felt.  Inside  there 
was  a  large  weighing-machine,  a  small  table,  two  chairs,  and 
some  hat  pegs. 

There  were  no  sanitary  arrangements,  and  no  provision  for 
artificial  lighting  or  for  heating.  It  was  not  fixed  to  the  soil,  and 
had  no  foundation  other  than  the  wooden  floor  joists  resting  on 
the  ground. 
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Mayor,  Ac,      Daring  the  summer  season  the  straotare  was  open  daily  from 

OP  South-    g  ^.m.  to  8  p.m.,  and  was  visited  by  persons  using  the  weighing- 

\  '        machine,    the    defendant    being    in    charge    thereof.     It    was 

Abchsb.      securely  closed  up  at  nightj  the  weighing-machine  and  other 

articles  being  inside,  but  no  person  remaining  on  the  premises. 

oF^SouTH^*       '^^^   appellants  contended  that  the   object   of  the   power  of 

bndon-Sba  making  bye-laws,  conferred  by  sect.  157  of  the  Public  Health 

V-  Act,  1875,  was  to  prevent  the  erection  of  wooden  buildings  or 

^^^^**     buildings  of  combustible  materials  in  unfit  situations ;  that  the 

1901.        bye-laws  in  effect  prohibited  the  erection  of  new  buildings  of 

wood,  except  such  as  were  exempted  therefrom  ;  that  the  struc- 

^^ff"^^*~    ture  was  not  an  exempted  building,  and  that  it  was  a  new  build- 

buiiding"^  ^^S  within  the  scope  and  meaning  of  the  bye-laws,  and  they 

Temporary    cited  Stevens  V.  Oourley  (1  L.  T.  Rep.  33),  Richardson  v.  Brown 

IsSi^dTw     ^"^^  •^'  ^'  ^^^^'  ^^^  Brown  v.  Corporation  of  Leicester  (67  L.  T. 

weight'     Rep.  686  j  57  J.  p.  70)  in  support  of  their  conientions. 

maeMne—        The  respondent  contended  that  the  structure  was  not  a  build- 

Befreshment   Jng  or  a  new  buildiug  within  the  bye-laws;  that  the  terms  and 

'upshed^'^'  requirements  of  the  bye-laws  as  to  new  buildings  showed  that 

Public  Health  they  could  uot  be  intended  to  apply  to  such  an  erection ;  that  it 

Act,  1875—    had  none  of  the  features  or  uses  with  respect  to  which  the  oorpo- 

Tb5^8  Ts?*'  r»^i^^  ^»d  power,  under  sect.  157  of  the  Public  Health  Act,  1875, 

to  make  bye-laws ;  that  in  the  ordinary  sense  of  the  words  it  had 

no  foundation,  roof,  or  chimney,  and  furnished  no  element  of 

danger  with  regard  to  stability  or  fire,  nor  did  its  use  render  any 

provision  for  health  necessary ;  that  it  was  distinguishable  in 

size,    construction,   permanency,   and   use   from    the   structures 

(fitted  for  use  as  human  habitations)  which  were  the  subject  of 

the  decisions  in  Stevens  v.  Oourley  {ubi  sup,)  and  Richardson  v. 

Brown  {uhi  sup.) ;  and  that  sects.  12  &  13  of  the  Southend-on- 

Sea  Corporation  Act,  1895  (58  &  59  Vict.  c.  clviii.),  defines  ''  new 

buildings ''  for  the  purposes  of  these  bye-laws  as  an  erection  of  a 

permanent  character. 

The  justices  adjourned  their  decision,  and  on  the  2nd  day  of 
July,  1900,  they  delivered  a  written  judgment.  They  found  the 
above  facts  proved,  and  upon  such  facts  they  were  of  opinion 
that  the  erection  was  one  of  an  entirely  different  character  to 
those  dealt  with  in  Stevens  v.  Grourley  {ubi  sup.)  and  Richardson 
V.  Brown  {ubi  sup.),  and  they  were  also  of  opinion  that  the  power 
given  by  sect.  157  of  the  Public  Health  Act,  1875,  to  make  bye- 
laws,  and  the  bye-laws  made  thereunder,  did  not  purport  to  deal 
with  erections  of  such  a  temporary  nature  and  use,  and  they  held, 
as  a  matter  of  law,  that  the  erection  was  not  a  new  building  within 
the  meaning  of  the  bye-laws  in  force  within  the  borough  with 
respect  to  new  streets  and  buildings,  and  they  dismissed  the 
information. 

The  question  for  the  opinion  of  the  Court  was  :  Whether  upon 
the  above  facts  the  justices  were  right  in  holding  in  point  of  law 
that  the  structure  was  not  a  new  building  within  the  meaning  of 
the  bye-laws. 
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Mayor,  &c.,  of  Southbnd-on-Sba  (apps.)  v.  Romanis  (resp.).       ^f  South-' 

A  similar  information  was  taken  out  against  the  respondent  as  "ndon-Sba 
in  the  previous  case.  Abchir. 

The  structure  in  question  was  erected  by  the  defendant  within 
six  months  of  the  information  for  the  purpose  of  being  used  Mayor,  &c., 
during  the  summer  months  for  the  sale  of  tea,  mineral  waters,  ^ndon-Sia 
and  light  refreshments,  on  land  on  the  sea  front,  and  the  public  r. 

passing  alon;^  stopped  and  made  purchases  from  the  erection.     Bomanis. 
The  defendant  was  in  the  habit  of  erecting  the  structure  at  the        i^, 

beginning  of  each  season  (in  April)   for  the  sale  therefrom  of        

mineral  waters  and  light  refreshments  until  the  end  of  the  season  Bye-laws— 
(in  September),  when  it  was  taken  down  and  removed,  being  5,4^^^1,10'"— 
built  in  sections  for  that  purpose.  Temporary 

The  structure  measured  9ft.  Sin.  by  6ft.  llin.,  with  a. height  of   structure- 
lit.  5in.     It  consisted  of  wood  framing  closely   boarded   with     ^^^^^!. 
matchboarding  on  all  sides.     The  front  was  movable  and  was    machine  — 
taken  down  during  business  hours  and  closed  and  locked  up  at  Refreshment 
night.     It  had  a  wooden  floor  close  boarded  and  fastened  to  its  '^^^~j^^^^' 
sides,  and  a  roof  of  canvas  or  calico  securely  fixed  on  wooden  p^bUc  Health 
cross-pieces  and  fastened  down  all  round.  Act,  1875— 

Inside  it  had  shelving  and  a  counter,  and  goods  were  placed  on  ^^  ^^^  ^*^'- 
the  shelves.     There  were  no  sanitary  or  drainage  arrangements,   ^'     *  * 
and  no  provision  for  artificial  lighting  or  for  heating  other  than 
an  urn  for  making  hot  water.     It  simply  rested  on  the  ground  by 
its  weight  without  being  fixed  to  the  soil,  and  had  no  foundation 
or  chimney. 

During  the  summer  season  the  structure  was  daily  used  and 
occupied  as  a  shop  for  the  sale  of  tea,  mineral  waters,  and  light 
refreshments,  the  defendant's  tenant  or  a  person  employed  by 
the  tenant  being  in  charge  thereof  and  serving  customers  there- 
from, and  at  night  it  was  securely  fastened  up,  the  goods  and 
articles  remaining  inside,  but  no  one  remaining  on  the  premises. 

The  same  contentions  were  urged  as  in  the  previous  case,  and 
the  justices,  having  adjourned  their  decision,  gave  a  written 
judgment  on  the  same  day  and  in  the  same  terms  as  in  the 
previous  case,  holding  that,  as  a  matter  of  law,  the  erection  was 
not  a  new  building  within  the  meaning  of  the  bye-law. 

The  question  for  the  opinion  of  the  Court  was  the  same  as  in 
the  previous  case. 

The  bye-laws  were  bye-laws  made  under  sect.  157  of  the 
Public  Health  Act,  1875,  by  the  Local  Board  for  the  District  of 
Southend,  acting  as  the  urban  sanitary  authority,  with  respect  to 
new  streets  and  buildings  in  the  urban  sanitary  district  of 
Southend. 

Bye-law  No.  11  provided  : 

Every  person  who  shall  erect  a  new  building  shall  caose  such  building  to  be 
inclosed  within  walls  constructed  of  good  bricks,  stone,  or  other  hard  and  incom. 
bnstible  materials  properly  bonded  and  solidly  put  together ;  (a)  With  good  mortar 
compounded  of  good  lime  and  clean  sharp  sand,  or  other  suitable  material ;  or  (6) 
with  good  cement ;  or  (c)  with  good  cement  mixed  with  clean  sharp  sand. 
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Mayor,  Ac,      No.  98  (as  to  penalties)  : 

OF  South-        Every  person  who  shall  offend  against  any  of  the  foregoing  bye-Uws  shall  be  liable 

end-on-Sba   £qj.  eyery  g^eh  offenoe  to  a  penalty  of  five  pounds,  and  in  the  case  of  a  continmns 

V*  offence  to  a  farther  penalty  of  forty  shillings  for  each  day  after  written  notice  of  the 

Abchxb.       offence  from  the  sanitary  authority :  ProTided,  ncYertheless,  that  the  justices  or  conrt 

before  whom  any  complaint  may  he  made  or  any  proceedings  may  be  taken  in  respect 

Matob,  &c.,  qi  nijy  gnQij  offence  may,  if  they  think  fit,  adjudge  the  payment  as  a  penalty  of  any 

OF  South-    gmQ  i^gg  ^^^^  ^^  f  uU  amount  of  tiie  penalty  imposed  by  this  bye-law.  . 

XND-ON-SSA 

Eom'I^nis.        ^®°*'  1^^  ^*  ^^®  ^'^^'^^  Health  Act,  1875  (88  &39  Vict.  c.  55), 
'     provides : 

1901.  Every  urban  authority  may  make  bye-laws  with  respect  to  the  following  matters ; 

that  is  to  say  (2)  with  respect  to  the  struoture  of  walls,  foundations,  roofs,  and 

Bye'lawa —  chimneys  of  new  buildings  for  securing  stability  and  the  prevention  of  fires  and  for 

*'  New  purposes  of  health. 
buMing  " — 

Temporary        Qqq^^^   12   of  the    Southend-on-Sea   Corporation  Act,    1895, 

etructv/re —  .  j  '■ 

Bh^oyer    provides : 

weighing'         For  the  purposes  of  this  Act  the  expression  "  building  "  (including  *'  new  building  **) 

machine —     as  defined  by  the  next  following  section,  shall  include  any  erection  or  construction  of 

Reifreshment    a  pemmnent  character  whether  of  masonry,  brickwork,  wood,  iron,  or  other  materiala, 

stall — **  Loch'  and  whether  under  or  above  the  natural  ground  level,  and  whether  intended  for 

v/p  shed  " —    human  habitation  or  for  trade  or  any  other  purpose  whatever. 

Public  Health 

Act,  1875—       Macmorran,  K.C.  {Herbert  Smith  with  him)  for  the  appellants. 
^®  ll^^  T^i"  — The  qaestion  is  whether  these  stroctares  are  *'  new  baildinflfs  " 

C.  55,  S.  157.         .|.7i  i»."iii  m  1.1  ® 

withm  the  meaning  of  the  bye-law.  To  see  whether  a  stracture 
is  a  building  or  not  we  have  to  look  at  the  purpose  for  which  it 
was  erected.  In  Stevens  v.  Gourley  (1  L.  T.  Bep.  38)  a  wooden 
structure  intended  to  be  used  as  a  shop  was  held  to  be  a  building 
within  the  Metropolitan  Building  Act^  1855  (18  &  19  Vict. 
c.  122).  In  that  case  Erie,  C.J.  said  that  he  was  of  opinion  that 
a  house  constructed  of  wood^  although  it  be  not  resting  on 
masonry  let  into  the  ground  by  way  of  foundation^  is^  when  one 
considers  the  combustible  material  of  which  it  is  formed,  within 
the  mischief  provided  against  by  the  Act.  The  case  on  which 
the  justices  seem  to  have  gone  wrong  is  the  case  of  Fielding  t. 
Bhyl  Improvement  Commissioners  (88  L.  T.  Rep.  228;  3  C.  P. 
Div.  272),  in  which  it  was  held  that  a  certain  structure  was  not 
a  new  buUding  within  a  similar  bye-law ;  but  the  reason  of  that 
decision,  as  clearly  appears  from  the  judgments  of  Denman  and 
Lindley,  JJ.,  was  that  the  structure  was  only  of  a  temporary 
character,  and  was  intended  to  be  taken  down  again.  If  the 
structure  in  this  case  were  put  up  for  a  merely  temporary 
purpose,  that  case  would  be  an  authority  for  the  proposition  that 
this  bye-law  would  not  apply  to  it.  That,  however,  is  not  so. 
The  structure  was  not  put  up  for  a  temporary  purpose,  and  the 
danger  arising  from  it  is  exactly  the  same  as  in  larger  buildings. 
In  Slaughter  v.  Mayor ^  ^c,  of  Sunderland  (65  L.  T.  Rep.  250), 
although  the  structure  was  held  not  to  be  a  ''  new  building '' 
within  the  meaning  of  a  similar  bye-law,  the  judgments  show 
that  the  bye-law  would  have  applied  if  the  structure  had  been 
roofed  in  and  had  been  capable  of  affording  shelter,  as  in  the 
present  case.     In  Richardson  v.  Brown  (49  J.  P.  661)  it  was 
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held  that  a  wooden  Btractare  which  waa  brought  along  the  street  Mayor,  Ac, 
on  wheels  and  placed  on  the  defendant's  ground  abutting  on  the  ^'  ^^  g^\ 
street^  and  was  nsed  by  him  as  a  butcher's  shop,  was  a  ''  new         \, ' 
building/'     It  is  not  necessary  to  cite  cases  on  other  Acts^  as  a     Abchsb. 
atracture   may  be  a   building  for  the  purposes  of  some  Acts^ 
and  yet  not  be  a  building  for  the  parposes  of  this  Act.     But,   ^y  SouthI  * 
to  illoBtrate  the  proposition  that  buildings  erected  for  a  temporary  xnd.on-Sxa 
purpose  are  not  ''buildings"   within  a  bye-law  of  this  kind,  ^^ 

reference  may  be  made  to  London  County  Council  v.  Pearce  (66        ^^^'s. 
L.  T.  Bep.  685  ;  (1892)  2  Q.  B.  109) ;  London  County  Council        1901. 
T.  Humphreys  Limited  (71  L.  T.  Rep.  201 ;  (1894)  2  Q.  B.  755).        — 
Braum  y.  Cirrporation  of  Leicester  (67  L.  T.  Rep.  686 ;  57  J.  P.   ^K'^Z" 
70),  which  was  referred  to  before  the  justices,  was  decided  on  a  building"— 
different    Act    altogether.      The  structure  in  Archer^a  case  is    Temporary 
clearly  a  ''  building ''  within  this  bye-law.     With  regard  to  the   '^^h^^^^^ 
second  case,  that  against  the  respondent  Romanis,  the  point  of     wHghingm 
difference  is  that  in  this  case  the  structure  was  taken  down  at    machine— 
the  end  of  each  season  and  put  up  again  at  the  beginning  of  the  ^{^'^r^'*! 
next  season.     There  is  no  such  finding  in  Archer^ s  case,  as  all  up  shed**— 
the  justices  there  say  is  that  the  structure  is  capable  of  being  PubUc  Health 
taken  down.     That  is  the  sole  difference  between  the  two  cases.   ^^*?  I^^It" 
The  corporation  contend  that  if  it  is  lawful  to  erect  one  of  these   ^  55  ,.  157  * 
buildings  in  this  way,  then  it  would  be  equally  lawful  to  make 
a    whole  street  of  them.     These  structures  were  not  put   up 
merely  for  a  temporary  purpose ;  in  every  way  they  are  construc- 
tions within  the  bye-laws,  which  were  made  for  the  very  purpose 
of  making  it   impossible  to   put  up  buildiugs  of  this  kind   in 
urban  districts  without  the  supervision  of  the  proper  authority. 
The  bye-law  in  question  applies  in  each  case,  and  the  respon- 
dents ought  to  have  been  convicted.    He  also  referred  to  Watson 
V.  OotUm  (5  C.  B.  51). 

The  respondent  did  not  appear  in  either  case. 

Bbuc£>  J. — In  both  cases  I  am  of  opinion  that  the  erections  in 
question  are  not  '^  buildings.'^  I  will  deal  with  the  first  case 
which  was  argued.  First,  having  regard  to  the  size  of  the 
building — 10ft.  4in.  by  7ft.,  and  height  of  10ft. — the  smallness 
of  the  size  of  the  building,  coupled  with  the  fact  that  it  contained 
a  large  weighing-machine,  a  small  table,  two  chairs,  and  some  hat 
pegs,  indicates  to  my  mind  that  the  structure  was  not  a  building 
adapted  for  human  habitation,  and  could  not  be  treated  as  a 
building,  but  was  rather  in  the  nature  of  a  mere  cover  for  the 
weighing-machine.  The  magistrates  have  gone  very  near  to 
finding  as  a  fact  that  it  was  not  a  building.  They  have  not 
found  it  as  a  matter  of  fact,  yet  they  have  almost  expressed  the 
opinion  that  it  was  not  a  building,  and  they  have  found  that  in 
law  it  does  not  come  within  the  meaning  of  the  bye-laws.  I 
think,  as  a  matter  of  fact,  we  cannot  hold  that  this  erection 
covering  the  weighing-machine  was  a  building  within  the  mean- 
ing of  the  Act,  or  within  the  meaning  of  the  bye-laws.  The 
cases  that  have  been  cited  to  us  are,  in  my  opinion,  distinguish- 


666  CRIMINAL  LAW    CASES. 


Mayor,  &c.,  able  from  the  present  case.     The  first  case^  Stevens  v.  Gourley 

OF  South-    (^^j^*  sup.),  is  a  case  in  which  the  parties  themselves  in  their 

'  ^  '        contract  described  the  building  as  a  house^  and  it  was  considered 

Abchbb.     not  the  less  a  house  because^  although  it  was  originally  intended 

to  be  constructed  of  brick^  it  was  in  fact  constructed  of  wood, 

oF^SouTH^-  *  *^^  because  the  foundations  were  not  embedded  in  the  soil.    The 

end-on-Sba  Court  came  to  the  conclusion  that  it  was  not  the  less  a  hoase 

V-  than  it  otherwise  would  have  been  if  it  had  been  constructed  as 

BoMANiB.     originally  intended  ;  and  that  a  building  does  not  cease  to  be  a 

1901.        house  because  it  is  constructed  of  wood  and  is  merely  laid  on  the 

soil  and  not  let  into  the  soil.      Therefore  that  case  seems  to  me 

ByeUws—   ^^  j^^  distinguishable  from  the  present.     In  the  other  case  of 

butidi7ig "—  Richardson  v.  Brown  (uhi  sup.)  there  was  a  wooden  structure 

Twyporary    which  was  in  all  respects  a  building,  except  that  it  was  brought 

**7^^'*''^"~*   in  on  wheels  and  fitted  with  down  spouts  and  gas,  and  the  Court 

weighing-     there  Came  to  the  conclusion  that  the  mere   fact  that  it  was 

machine—    brought  in  ou  whools  did  not  prevent  it  being  a  building,  because 

lUfreshment   \j^  other  respects  it  was  constructed  as  a  building.     In  the  case 

*«f«^fld"— "  ^^  TAe  London  County  Council  v.  Pearce  {ubi  sup.),  the  case  of 

Public  Health  the  pay-boz  which  was  not  capable  of  being  used  for  human 

Act,  1875-—   habitation,  but  which   was  a  mere  structure    much  like   the 

^^A  ^^  i^^'  structure  in  the  present  case,  the  erection  was  held  not  to  be  a 

building,  and  not  even  a  wooden  structure,  within  the  meaning 

of  the  bye-laws.      That  is  the  view  I  come  to  with  reference  to 

the  first  case,  and  I  hold  a  still  stronger  opinion  in  regard  to 

the  second,  because,  in  the  first  case,  if  the  structure  which  was 

used  to  cover  the  weighing-machine  was  not  a  building,  certainly 

in  the  second  case  the  structure  to  cover  the  refreshments  cannot 

be  spoken  of  as  a  building,  but  was  a  mere  cover  or  shelter  or 

pavilion  for  refreshments.  That  certainly  cannot  be  spoken  of  as  a 

building.     I  therefore  think  the  magistrates  were  right  in  their 

opinion  when  they  held  that  these  structures  were  not  buildings 

within  the  meaning  of  the  bye-laws,  and  that   there   was  no 

infringement  of  the  bye-laws. 

Philumobe,  J. — I  am  of  the  same  opinion.  I  attach  consider- 
able weight  in  these  cases  to  the  view  which  the  magistrates 
took.  Whereas  in  Richardson  v.  Brown  {ubi  sup^)  the  magis- 
trates took  the  view  that  the  structure  was  a  building,  it  is 
obvious  that  in  these  cases  the  magistrates  strongly  took  the 
view  that  the  structures  were  not  buildings,  and  they  have  gone 
as  nearly  as  they  can  to  finding  that  they  were  not  buildings. 
They  have  left  that  matter  to  us,  but  it  is  obvious  what  conclu- 
sion they  came  to,  and  from  their  local  knowledge  they  would 
know  a  good  deal  about  these  things.  With  regard  to  the 
second  case  I  have  no  difficulty  at  all.  One  might  as  well  call  a 
pavilion  or  a  kiosk  a  building  within  the  meaning  of  the  Act  of 
Parliament  and  the  bye-laws  as  call  the  structure  in  this  case  a 
buildiog.  With  regard  to  Archer^s  case  I  see  more  difficulty, 
and  as  at  present  advised  I  agree  with  the  contention  for  the 
appellants  that  an  ordinary  lock-up  shop  could  be  a  building. 
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It  may  be  found  that  there  are  distinctions^  and  the  cases  must  Mayor,  &c., 
sometimes  run  very  fine,  but  I  think  on  the  whole  that  this   ^^  South- 
structure  was  not  in  that  respect  a  lock-ap  shop.     It  certainly  ^  ' 

was  a  shelter  for  the  weighing-machine,  and  there  was  just  room     Abcheb. 
where  a  man  could  sit  and  possibly  have  his  customers  sit  by  him, 
where  he  wrote  out  the  weights  or  sat  while  waiting  for  customers,   ^^  South-  ' 
but  certainly  there  was  not  a  place  where  he  could  move  about  end-on-Sea 
unless  he  came  outside.     It  was  fitted  up  in  that  way  with  no  ^* 

accommodation  for  artificial  heating,  and  there  was  no  connection         manis. 
with  the  permanent  supplies  from  the  town,  such  as  gas  or  water.        looi. 

I  therefore  come  to  the  conclusion,  although  with  more  doubt        

than  in  the  other  case,  that  the  erection  in  Archer^ 8  case  was  not      ^ujj]!^~ 
a  building,  and  I  agree    that    both   these   appeals   should    be  building''— 

dismissed.  Temporary 

Appeals  dismissed,       's^dTreV 

Solicitors  for  the  appellants,  /.  E,  and  JBT.  Scott,  for  William     ivnghing- 

H.  Snow,  Town  Clerk,  Southend-on-Sea.  moc/iinc— 

Refreshment 
stall — "  Lock- 
up shed  " — 
Public  Health 
Act,  1875— 
38  4-  39  Vict. 
c.  55,  8,  157. 


KING'S  BENCH  DIVISION. 

Thursday,  Feb.  7,  1901. 

(Before  Wills  and  Channell,  JJ.) 

Mayoe,  Ac,  of    South   Shields  (apps.)   v.  Wilson   Beothbes 

(resps.)  (a) 

Byelaws — Buildings — Wooden  structure — Stable — ''New  build- 
ing"— Local  Government  Act,  1858  (21  ^  22  Vict.  c.  38), 
«.  34. 

Under  the  powers  given  by  sect.  34  of  the  Local  Government  Act, 
1858,  a  local  board  made  a  bye-law  that  every  person  intending 
to  erect  any  "  new  building  "  should  give  fourteen  days'  notice 
to  the  local  board  of  such  intention,  and  should  at  the  same 
time  deliver  detail  plans  and  sections  of  the  proposed  new 
building : 

Held,  that  a  wooden  structure,  being  under  20/X.  each  way  and 
loith  a  slanting  roof  of  12ft.  high,  intended  for  a  stable  and 
erected  in  the  centre  of  inclosed  private  ground  of  nearly  an 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrister-at-Law. 
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Mayor,  Ac,      acre  in  extent,  was  a  "  new  building ''  within  the  meaning  of  this 

OF  South         hye-law. 
Shiblds  ^ 

V. 

Wilson      /^  ASE  stated  by  justices  of  the  peace  for  the  borough  of  South 
Bbothebs.    Vy     Shields  in  pursuance  of  a  rule  granted  by  the  High  Court 
1901.        directing  the  justices  to  state  a  case. 

The   complaint  was  made  on  behalf  of   the  appellants   (the 

Bye-laws—    corporation    of   South   Shields)    against  Wilson   Brothers    (the 

building^**—  respondents)  for  that  they  within  the  last  four  months  did  unlaw- 

Wooden      fully  erect  a  new  building  in  the  county  borough  of  South  Shields 

strwture—    without  having  first  given  fourteen  days'  notice  to  the  corpora- 

Li^al  Govern-  *^®^  ^^  *^®  borough  by  a  writing  delivered  to  the  surveyor  or  left 

ment  Act,     at  his  office^  and  without  having  delivered  to  the  surveyor  plans 

1858—21  f  22  thereof,  contrary  to  the  bye-laws. 

Vuit.c^3B,        rpjjg  following  facts  were  proved  or  admitted : — 

The  defendants  were  owners  of  a  piece  of  ground  of  nearly  an 
acre  in  extent,  situate  in  Beadhead-street.  It  was  hoarded  on 
every  side,  and  was  occupied  in  part  by  a  veterinary  surgeon 
who  has  an  office,  a  stable,  and  some  other  wooden  erections  for 
his  business.  The  defendauts  also  occupy  other  part  of  the 
ground  as  a  builder's  yard,  and  near  the  centre  of  the  ground  the 
defendants  have  an  open  shed ;  against  this  shed  the  defendants 
put  up  the  wooden  structure  complained  of.  It  was  of  no  great 
size,  being  under  20rt.  essch  way  and,  at  the  apex  of  a  slanting 
roof,  only  12ft.  high.  The  public  had  no  access  to  it,  and  it  was 
to  all  intents  and  purposes  on  the  inclosed  private  ground  of  the 
defendants  and  intended  for  a  stable. 

On  the  part  of  the  complainants  it  was  contended  that  tbis 
wooden  erection  required  plans  to  have  been  delivered  to  and 
approved  by  the  corporation  before  commencing  to  build  the 
stable,  and  this  the  defendants  had  not  done,  nor  proceeded 
according  to  the  bye-laws. 

On  the  part  of  the  defendants  it  was  contended  that  it  had 
never  been  the  custom  to  require  any  plans  for  wooden  built 
stables  to  be  submitted  to  them  or  in  any  way  to  have  their 
approval,  neither  had  this  bye-law  been  insisted  upon  previously 
as  being  applicable  to  such  a  case  as  the  present,  and,  in 
addition,  that  the  bye-law  did  not  apply  to  such  a  case  as  the 
present. 

The  justices  adjourned  the  hearing,  and  surveyed  the  erection 
and  its  surroundings,  and,  having  carefully  perused  the  bye-law^ 
they  came  to  the  determination  that  the  bye-law  did  not  apply- 
to  a  stable  built  of  wood  upon  inclosed  ground  such  as  in  the 
present  case;  and  that,  in  their  opinion,  a  building  to  be  a 
building  within  that  bye-law  should  answer  to  the  description  of 
an  edifice  having  some  approach  to  architectural  design  and 
structurally  fit  and  intended  for  use  and  occupation  by  humanity 
in  a  civilised  form. 

They  therefore  decided  (after  due  consideration  and  after 
inspection)  that  as  a  matter  of  fact  it  was  not  a  building,  and  did 
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not  come  within  the  bye-law^  and  they  added  that  in  their  opinion  Matob,  Ac., 

no  qnestion  of  law  aroae  upon  the  complaint.  ^  South 

If  the  Court  should  be  of  opinion  that  their  decision  or  order  ™i'^>8 

dismissing  the  complaint  was  right  and  proper^  then  the  order  Wilson 

was  to  stand ;  otherwise  the  complaint  was  to  be  sent  back  to  Bbothxbs. 

them  to  be  dealt  with.  ^^ 

Bye-laws  as  to  new  streets,  buildings,  &c.,  for  the  borough  of  

South  Shields  :  Bye-lawa^ 

"New 

Na  6b  Plans,  &c — PrevioQB  to  bailding  every  person  who  shall  iAtend  to  erect  any   }fuildinQ  " 

new  bailding  shall  give  fourteen  days'  notice  to  the  local  board  of  such  intention,  by        Wooden 

writing,  delivered  to  the  surveyor  of  the  local  board  or  left  at  his  office,  and  shall  at    giructure 

the  same  time  deliver  to  such  surveyor,  or  leave  at  his  office,  detailed  plans  and      stable 

sections,  drawn  in  ink  on  drawing  paper,  tracing  cloth,  or  mounted  tracing  paper  on  j^^^t  Qoverri' 
a  scale  of  one-eighth  or  a  quarter  of  an  inch  to  every  foot,  of  every  floor  of  such      fnent  Act 

intended  new  building,  showing  the  thickness  of  the  walls,  the  dimensions  of  the  ^050 2I  J''22 

rooms,  the  situations  of  the  fireplaces,  stoves,  chimneys,  and  flues,  and  generally  the      y..      ^ 

position,  form,  and  dimensions  of  the  several  parts  of  such  building,  and  of  the  '^     * 

water-closet,  privy,  gully,  and  drain,  ashpit,  coal-house,  and  all  other  buildings  and         '' 

appurtenances  connected  therewith ;  and  such  plans  and  sections  shall  be  accom. 

panied  by  a  deseription  of  the  materials  of  the  building,  the  mode  in  which  it  is 

proposed  to  be  oonstmcted,  and  the  number  of  the  site  on  estate  plan  it  is  intended  to 

occupy.    •    .    •     Any  person  who  shall  erect  any  new  building  without  giving  such 

notice  and  delivering  such  plans  and  sections  as  aforesaid,  or  without  having  the  said 

plana  and  sections  approved  of  by  the  local  board,  or  in  anywise  contrary  to  plans 

and  sections  which  have  been  approved  of  by  the  local  board,  shall  be  liable  for  each 

offence  to  a  penalty  of  forty  shillings. 

No.  9.  Materials  for  external  walls  : 

The  external  and  party,  or  side  and  divisional,  walls  of  every  new  building  shall  be 
eonstraoted  of  brick,  stone,  or  other  hard  and  incombustible  material.  Any  person 
offending  against  this  bye-law  shall  be  liable  for  each  offence  to  a  penalty  of  forty 
shillings. 

These  bye-laws  were  made  under  sect.  34  of  the  Local 
Government  Act,  1858  (21  &  22  Vict.  c.  98) — now  repealed  by 
sect.  343  of  the  Public  Health  Act,  1875 — which  provided  that 

Every  local  board  may  make  bye-laws  with  respect  to  the  following  matters  :  (that 
is  to  say)  ...  (2)  With  respect  to  the  structure  of  walls  of  new  buildings  for 
securing  stability  and  the  prevention  of  fires 

jB.  F.  Bankes  for  the  appellants. — The  question  is  whether 
this  wooden  stable  is  or  is  not  a  new  building  within  the  meaning 
of  this  bye-law.  The  justices  came  to  the  conclusion  that  a 
stable  bmlt  of  wood  was  not  a  '' building.'^  Two  points  are 
raised  here  :  First,  is  this  a  "  building ''  within  the  meaning  of 
the  bye-law  (No.  6) ;  and  secondly,  is  there  any  question  of  law 
raised  for  this  Court  to  determine  ?  When  the  justices  give 
their  opinion  and  say  that  this  as  a  matter  of  fact  was  not  a 
building,  that  does  not  bind  this  Court  as  a  matter  of  fact;  it  is 
a  mere  inference  from  the  i'act,  and  does  not  bind  this  Court,  as 
the  qnestion  is  one  of  law.  In  Stevens  v.  Gourley  (1  L.  T.  Rep. 
33)  a  wooden  shop,  very  similar  to  the  wooden  stable  in  this 
case^  was  held  to  be  a  "  building  "  within  the  Metropolitan  Build- 
ing Act,  1855.  As  Byles,  J.  says  in  that  case,  the  meaning  of 
the  word  ''  building  "  must  be  decided  by  that  which  is  its  ordi- 
nary acceptation,  and  he  says  that  an  edifice  built  of  wood,  a 
house  or  a  stable,  or  a  coach-house,  are  evidently  buildings.     In 
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Mayor,  Ac,  the  recent  case  of  Mayor  of  Southend-on-Sea  v.  Archer  {ante, 

ov  South    p   660),  a  wooden  shed  erected  as  a  cover  for  a  weighing-machine 

^^  was  held  not  to  be  a  '^  bailding  " ;  but  that  was  a  temporary 

Wilson      erection,  whereas  this  stracture  is  a  permanent  stable.    In  Hobbs 

Brothers.  ^^  ])ct^^^  (29  L.  T.  Rep.  687 ;  L.  Rep.  9  C.  P.  30),  a  wooden 

1901.        stable  was  held  to  be  a  '^  new  building'^  within  a  bye-law  made 

by  a  local  board  under  the  same  Act  of  Parliament  as  the  bye- 

^K**!?'^*"~    ^*^  ^^  ^^^^  case.    The  justices  in  this  case  came  to  the  conclusion 
building  "—  ^^**  practically  no  wooden  stable  of  this  kind  could  be  a  ''  build- 
Wooden      ing^'   because   there   was   an   absence  of   architectural  design. 
structure^    They  Were  clearly  wrong  in  that  view  and  in  the  way  they  looked 
Local  Govern-  *^  *^®  case,  which  is  oue  of  considerable  importance  to  town 
ment  Act,    councils,  because  these  bye-laws  were  framed  to  prevent  the  risk 
1858— 21 4- 22  of  lire.     [Wills,  J.  referred  to  bye-law  No.  9.]     Although  the 
^*^»*  34^^*    justices  say  that  they  held  as  a  matter  of  fact  that  the  structure 
was  not  a  building,  yet  that  question  is  properly  raised  as  a 
question  of  law  for  the  opinion  of  the  Court  {Hobbs  v.  Dance, 
{ubi  sup.),  and  the  case  ought  to  be  sent  back  to  the  justices  to 
be  dealt  with. 

The  respondent  did  not  appear. 

Wills,  J. — I  think  that  this  structure  was  a  new  building 
within  the  meaning  of  the  bye-law.  There  is  not  much  to  be  said 
on  the  question.  It  is  clearly  a  "  new  building  "  within  bye- 
law  9,  which  provides  that  '^  the  external  and  paHy,  or  side  and 
divisional,  walls  of  every  new  building  shall  be  constructed  of 
brick,  stone,  or  other  hard  and  incombustible  material.^'  That 
is  a  very  strong  reason  for  thinking  that  bye-law  6  also  was 
intended  to  apply  to  such  a  building.  The  difficulty  in  the  con- 
struction of  the  bye-law  is  caused  by  the  use  in  it  of  terms  which 
are  properly  applicable  to  dwelling-houses  only.  These  words, 
however,  ought  to  be  read  as  if  they  were  qualified  by  the  words 
'^  if  any.''  I  think  that  the  justices  came  to  a  wrong  conclusion, 
and  that  this  appeal  ought  to  succeed. 
ChannslL;  J. — I  agree. 

Appeal  allowed.     Case  remitted  to  the  justices. 
Solicitors  for  the  appellants,  Speechly,  Mumford,  Rodgers,  and 
Craig,  for  /.  Moore  Hayton,  T«wn  Clerk,  South  Shields. 
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KING'S  BENCH  DIVISION. 

Friday,  Feb.  1,  1901. 

(Before  Wills  and  Phillimobb:^  JJ.) 

Lanqbibqe  v.  Hobbs.  {a) 

Vaccination — Neglect  to  have  vacci7iated  —  Limitation  of  pro- 
cetdings— Vaccination  Act,  1867  (30  ^  31  Vict.  c.  84),  s.  29— 
Vaccination  Act,  1871  (34  ^  35  Vict.  c.  98),  s.  11— Vaccina- 
tion Act,  1898  (61  ^62  Vict.  c.  49),  8.  1  (1)— Vaccination 
Order,  1898,  ached.  4,  par.  6  (d). 

When  a  parent  or  person  having  the  custody  of  a  child  ha^  without 
lawful  excuse  failed  to  have  such  child  vaccinated  within  six 
months  from  the  birth,  maiter  for  a  complaint  or  information 
against  him  has  arisen  for  an  offence  under  sect.  29  of  the 
Vaccination  Act,  1867,  and  if  a  complaint  or  information  be 
not  laid  against  him  within  the  twelve  7nonths  follovnng,  all 
proceedings  for  the  offence  are  barred  by  sect.  11  of  the  Vaccina- 
tion Act,  1871. 

Par.  6  (d)  of  the  4th  schedule  to  the  Vaccination  Order,  1898, 
which  directs  the  vaccination  oficer  to  serve  a  notice  on  such  a 
parent  or  person  within  seven  days  after  the  expiration  of  the 
said  six  months  requiring  him  to  have  the  child  vaccinated 
within  the  time  specified  in  such  notice,  does  not  affect  the  period 
of  limitation  of  proceedings  under  the  Vaccination  Acts,  but  is 
merely  an  instruction  to  vaccination  officers  as  to  the  mode  in 
which  they  are  to  carry  oat  their  duties  under  those  Acts. 

CASE  stated  by  three  of  the  justices  of  the  peace  for  the 
county  of  Sussex. 
At  a  petty  session  holden  at  East  Grinstead,  in  and  for 
the  division  of  East  Grinstead,  in  the  county  of  Sussex, 
on  the  16th  day  of  July,  1900,  an  information  preferred  by 
Henry  George  Hobbs  (hereinafter  called  the  respondent) 
against  John  Langridge  (hereinafter  called  the  appellant) 
under  sect.  29  of  80  &  31  Vict.  c.  84,  charging  that 
the  appellant,  being  at  the  time  of  the  offence  thereinafter 
mentioned  the  parent  having  the  custody  of  a  certain  child  called 
Charles  Langridge,  born  in  England,  on  or  about  the  30th  day 
of  December,  1898,  unlawfully  did  neglect  to  cause  the  child  to 
be  vaccinated  according  to  the  provisions  of  the  Vaccination 
Acts,  1867  and  1898,  that  is  to  say,  that  he,  the  appellant,  did 
not  within  six  months  after  the  birth  of  the  child  cause  it  to  be 

(a)  Reported  by  J.  Andrew  Strahan,  Eeq.,  Barrister-at-Law. 
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LANGBiDax   vaccinated  by  some  medical  practitioner^  he,  the  appellant^  not 

^'  rendering  a  reasonable  excase  for  his  neglect^  contrary  to  the 

2^'      form  of  the  statute  in  such  case  made  and  prorided,  was  heard 

1901.        and  determined,  and  upon  such  hearing  the  appellant  was  duly 

": —  .      convicted  before  the  justices  of  the  offence,  and  they  adjudged 

--NegUet^  him  to  forfeit  and  pay  the  sum  of  IZ.  and  the  sum  of  11.  12*.  7d. 

Limitation  of  f  Or  COSts  forthwith. 

O^d^tnsdS,      By  the  Vaccination  Act,  1867  (30  &  31  Vict.  c.  84) : 

9ehed.  4,  Sect.  29.  Every  parent  or  person  having  the  costody  of  a  child  who  shall  neglect 

par,  6  (d) —  to  take  each  child  or  to  oanse  it  to  be  taken  to  be  vaccinated,  or  after  vaccination  to 

80  ^  31  Vict,  be  inspected,  according  to  the  provisions  of  this  Act,  and  shall  not  render  a  reaaon- 

c.  84, 8,  29 ;  able  excase  for  his  neglect,  shall  be  gailty  of  an  offence  and  be  liable  to  be  proceeded 

61  ^  62  Vict  against   sammarily,  and  upon  conviction  to  pay  a  penalty  not  exceeding  twenty 

c.  49,  8.  1  (I),  shillings. 

By  the  Vaccination  Act,  1871  (34  &  35  Vict.  c.  98) : 

Sect.  11.  Any  complaint  may  be  made  and  any  information  laid  for  an  offence 
ander  the  Vaccination  Acts,  1867  and  1871,  at  any  time  not  exceeding  twelve  months 
from  the  time  when  the  matter  of  snch  complaint  or  information  arose  and  not 
subsequently. 

By  the  Vaccination  Act,  1898  (61  &  62  Vict.  c.  49)  : 

Sect.  1. — (1)  The  period  within  which  the  parent  or  other  person  having  the 
custody  of  a  child  shall  cause  the  said  child  to  be  vaccinated  shall  be  six  months  from 
the  birth  .  .  .  and  so  much  of  that  section  as  requires  the  child  to  be  taken  to  a 
public  vaccinator  to  be  vaccinated  shall  be  repealed. 

At  the  hearing  before  the  justices  the  following  facts  were 
proved  in  evidence  or  admitted  : — 

The  appellant  was  the  parent  having  the  custody  of  the  child 
Charles  Langridge,  born  on  the  30th  day  of  December,  1898. 

The  appellant's  name  was  duly  included  in  Form  H  by  the 
vaccination  officer  and  sent  to  the  public  vaccinator. 

The  usual  notice  in  Form  I  was  served  by  the  public  vaccinator 
on  the  appellant  of  his  intention  to  attend  and  vaccinate  the 
child  twenty-four  hours  previous  to  such  attendance. 

The  public  vaccinator  visited  the  appellant's  house  on  the 
1st  day  of  May^  1899^  being  within  two  weeks  after  receipt  of 
the  notice  from  the  vaccination  officer^  and  offered  to  vaccinate 
the  child^  and  vaccination  was  refused. 

On  the  7th  day  of  July^  1899^  the  vaccination  officer  served 
notice  in  Form  K  on  the  appellant^  requiring  him  to  have  the 
child  vaccinated  within  fourteen  days  from  the  date  thereof. 

No  certificate  of  postponement  or  successful  vaccination  had 
been  received  in  respect  of  the  child^  and  the  information 
against  the  appellant  was  laid  on  the  1 2th  day  of  July,  1900. 

Forms  H,  I,  and  K  referred  to  above  are  those  contained  in 
the  5th  schedule  to  the  Vaccination  Order,  1898,  made  by  the 
Local  Government  Board  in  pursuance  of  the  powers  given  to 
them  by  the  statutes  in  that  behalf. 

At  the  hearing  the  appellant  by  his  counsel  took  the  objection 
that  the  information  was  out  of  time  by  virtue  of  sect.  11  of  the 
Vaccination  Act,  1871,  but  the  justices  overruled  the  objection 
and  convicted  the  appellant. 
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•The  gt^Unds  set  oat  in  the  case  for  this  decision  of  the  jastices   Langkid<^b 
were  as  follows  :  The  child  Charles  Langridge  was  bom  on  the  ''- 

30th  day  of  December,  1898,  and  accordingly  the   six  months        ^^' 
allowed  by  sect.  1  (1)  of  the  Vaccination  Act,  1898,  in  which  the       i90i. 

parent  or  person  having  custody  of  the  child  had  to  have  the  same        

vaccinated  would  expire  on  the"  80th  day  of  June,  1899.  ^N^g!^^ 

The  Vaccination  Order  of  1898,  made  by  the  Local  Govern- z^imi^eion  o/ 
ment  Board  under  the  authority  of  statutes  in  that  behalf,  pro-  proceedings  — 
vides,  by  par.  6  (d)  of  the  4th  schedule,  that  ^t^alT^ 

II  the  Taooinatioii  officer  has  not  reoeived  in  respect  of  any  child  a  certificate  nnder    par,  6  (d) — 
saet  2  of  the  Vaccination  Act,  1 898,  within  the  time  limited  by  that  section,  and  at  30  ^  31  VieU 
the  end  of  seven  days,  after  the  expiration  of  six  calendar  months  from  the  birth  of    e.  84,  s.  29 ; 
the  child  has  not  reoei?ed  any  other  of  the  certificates  mentioned  in  snb-diyision  (a)  61  ^62  Vict. 
of  this  paragraph,  the  Taooination  officer  shall  forthwith  give  a  notice  in  form  K  set  c.  49,  s,  1  (1). 
oat  in  the  fifth  sohednle  to  this  order,  or  to  the  like  effect,  to  the  parent  or  other 
paraon  having  the  custody  of  the  child  by  delivering  the  same  by  poet  or  otherwise 
at  the  last  known  residence  of  sncb  person  or  persons.    If  that  notice  is  net  duly 
eomplied  with  within  the  time  speeified  therein,  it  shall  become  the  duty  of  the 
TMseination  officer  under  the  Vaccination  Act,   1871,  to  take  proceedings  for  the 
enforcement  of  the  law. 

The  notice  in  form  K.  in  compliance  with  the  Vaccination 
Order  of  1898,  was  served  on  the  appellant  on  the  7th  day  of 
July,  1899,  and  required  the  appellant  to  have  the  child  vacci- 
nated within  fourteen  days  from  the  date  thereof,  so  that  such 
notice  expired  on  the  21st  day  of  July,  1899,  and  as 
therefore  the  vaccination  officer  could  not  commence  proceed- 
ings before  that  date,  the  offence  was  not  till  then  complete,  and 
time  should  be  reckoned  as  running  from  the  date  of  the  expira- 
tion of  the  notice,  and  not  from  the  date  of  attainment  by  the 
child  of  the  age  of  six  months. 

The  justices  therefore  held  that  the  matter  of  the  information 
within  sect.  11  of  the  Vaccination  Act,  1871,  did  not  arise  till  the 
expiration  of  the  fourteen  days'  notice,  and  that  therefore  the  time 
for  taking  proceedings  could  not  expire  until  the  21st  day  of  July, 
1900. 

8ch/iiltes8  Young  for  the  appellant. — The  justices  were  mistaken 
in  holding  that  the  schedule  to  the  Vaccination  Order,  1898,  was 
intended  to  or  could  alter  the  statutory  conditions  of  the  offence. 
This  order  and  schedule  were  made  under  the  powers  given  to 
the  Local  Government  Board  by  sect.  5  of  the  Vaccination  Act^ 
1871,  sect.  1  of  the  Vaccination  Act,  1874,  and  sect.  6  of  the 
Vaccination  Act  1898.  None  of  these  Acts  gives  the  Local 
Government  Board  power  to  alter  any  enactment  of  the  statute. 
All  it  is  empowered  to  do  is  to  make  rules  and  orders  with  regard 
to  the  duties  of  guardians  and  officers.  This  was  clearly  all 
that  was  meant  to  be  done  here.  The  very  title  of  the  schedule 
shows  this.  It  is  "  Instructions  to  Vaccination  Officers.^'  It  was 
intended  to  direct  officers  as  to  how  they  should  carry  out  their 
duties  under  the  Acts,  not  to  alter  the  effect  of  the  Acts  them- 
selves. 

The  respondent  did  not  appear. 

Wills,  J. — ^This  seems  to  us  a  very  clear  case.     The  effect  of 
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Lanobiook    sect.  29  of  the  Vaccination  Act,  1867,  as  read  with  sect.  1  (1)  of  the 
„  ^'  Vaccination  Act,  1898,  is  to  impose  on  a  parent  or  person  having 

_ '      the  castody  of  a  young  child  the  dnty  to  have  it  vaccinated  within 
1901.       six  months  after  its  birth.     This  is  a  positive  duty.     If  it  is  not 
~r~       performed  within  the  six  months  the  penalty  is  incurred^  and 
_!55^J^j*!r  under  sect.  11  of  the  Vaccination  Act,  1871,  an  information  may 
Limiiation  of  be  laid  against  the  person  offending  at  any  time  within  twelve 
proceedings—  months  of  the  expiration  of  the  six  months,  but  if  not  laid  within 
schJl,  4      ^^^  period  it  is  out  of  time.      These  are  the  only  two  sections 
par,  6  (d)—  which  for   our  purpose  are  material.      Now  here  the  child  was 
80  s^  31  VicL  bom  on  the  30th  day  of  December,  1898.     The  offence  was  com- 
61  i^62  Vict    P^^^  when  it  still  remained  nn vaccinated  on  the  30th  day  of  Jane, 
c.  49, 8, 1  (1).  1899.     The  proceedings  against  the  appellant  were  not  com- 
menced  until  the  12th  day  of  July,  1900.     They  were  therefore 
out  of  time.     The  magistrates  apparently  thought  that  this  had 
been  altered   by  the  Vaccination  Order   of  1898.      This  is   a 
mistake.     The  Vaccination  Order  of  1898  did  not  create   fresh 
legislation.     That  order  laid  down  and  could  only  lay  down  rales 
for  the  guidance  of  vaccination  officers  in  the  discharge  of  their 
duties  under  the  different  Acts.     This  is  clearly  shown  by  the 
enactments  giving  them  the  power  to  make  such  rules,  and  also 
by  the  heading  of  the  paragraph  relied  upon  by  the  magistrates 
which  is  '^  Instructions  to  Vaccination  OfBcers.^'     The  sole  object 
was  to  explain  to  the  vaccination  officers  how  they  should  carry 
out  the  duties  imposed  upon  them  by  the  Acts  and  order,  and 
not  to  alter  the  statutory  conditions  under  which  an  information 
had  to  be  laid  for  an  offence  under  the  Acts.     Par.  6  {d)  directs 
the  vaccination  officer  at  the  end  of  six  months  and  seven  days 
from  the  birth  of  the  child  to  serve  the  notice  to  have  the  child 
vaccinated  within  the  time  therein  specified,  and  it  is  only  on 
failure  to  comply  with  this  notice  that  proceedings  are  to  be 
takeu.     This  does  not  and  cannot  alter  the  statutory  conditions 
of  the  offence.     It  is  only  intended  to  give  to  offenders  a  locus 
pcsnitenticB,  and  amounts  to  an  instruction  to  vaccination  officers 
to  take  proceedings  only  after  failure  to  get  the  Acts  complied 
with  by  less  harsh  measures.      The  offence  then  was  as  I  have 
said  complete  on  the  30th  day  of  June,  1899,  and  no  fresh  offence 
was  created  by  the  failure  to  comply  with  the  notice  of  the  7th 
day  of  July,  1899.     As  the  proceedings  were  not  instituted  till 
the  12th  dskj  of  July,  1900,  they  were  out  of  time. 
Phillimobe,  J.  concurred. 

Appeal  allowed. 
Solicitor  for  the  appellant,  B,  Alahone  Cheverton,  for  E.  P. 
Whitley  Hughes,  East  Grinstead, 
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Satwrday,  March  30,  1901. 

(Before  Lord  Alybbstonb,  O.J.,  Mates w,  Lawrancs,  Bbucb,  and 

RlDLlY,  JJ.) 

Rex  v.  Hamilton,  (a) 

Forgery^^ommon  law  miadefneanour-^Imprisonment  with  hard 
labour — Jwrxadiciion  to  vnfiict-^\4t  ^15  Vict.  c.  100,  «.  29. 

The  jurisdiction  to  inflict  the  sentence  of  imprisonment  with  hard 
labour  depends  upon  statute.  The  commion  law  misdemeanour 
of  forgery  is  therefore  not  so  pumishable,  because  it  is  not  one  of 
the  offences  specified  in  14  &  15  Vict,  c.  100,  s.  29.  A  forgery 
committed  with  the  intention  of  concealing  the  misappropriation 
of  property  is  not  the  commission  of  a  cheat  or  fraud  within  the 
meaning  of  that  section, 

THE  facts  in  this  case,  which  was  stated  by  the  Oommon 
Serjeant  for  the  Oity  of  London,  were  as  follows  : — 

The  prisoner  Hamilton  had  been  employed  by  one  Cobb  to 
collect  sabscriptions.  Ue  collected  and  fraadnlently  misappro- 
priated a  number  of  sums  of  money  contributed  by  varioas 
donors.  Beine  ordered  in  a  County  Court  action  to  render  an 
account,  he  delivered  to  Cobb  a  document  which  he  represented 
as  a  list  of  the  subscriptions  he  had  received,  but  which  was  in 
fact  a  list  of  the  names  of  the  donors  with  amounts  set  out 
smaller  than  those  they  had  actually  contributed.  In  some  cases 
Hamilton  had  altered  the  names  of  the  donors,  his  object  being 
to  conceal  his  misappropriations.  He  was  convicted  on  an  indict- 
ment which  charged  the  oommon  law  misdemeanoar  of  forging 
and  altering  certain  writings  with  intent  to  defraud,  but  did  not 
charge  any  of  the  offences  specified  in  14  &  15  Yict.  c.  100,  s.  29. 

The  Common  Serjeant  postponed  judgment,  and  stated  the 
case  for  the  opinion  of  the  Court  on  the  question  whether  he  had 
power  to  pass  a  sentence  of  imprisonment  with  hard  labour. 

No  counsel  having  been  instructed,  Herma^i  Cohen,  as  amicus 

curice,  referred  the  Court  to  Russell  on  Crimes,  6th  edit.,  vol.  2, 

k  467;  Hawkins,  P.  0.  Bk.  l,c.  70,  (11)  andc.  71  (4)  ;  2  East's 

^  C.  819,  824 ;  £.  v.  Minister  and  Churchwardens  of  8L  Botolph, 

Bishopsgate  (1  Wm.  Bl.  442). 

Lord  Alvsbstonb,  CJ. — We  are  obliged  to  Mr.  Cohen,  who, 
baving  appeared  for  the  prosecution  in  the  Court   below,  has 

(c)  Reported  by  A.  A.  BsTBiiirB,  Esq.,  Barri8tor*«t.Law 
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Kkx        assisted  as  by  citing   the  aathorities   to   us.     In  my   opinion^ 

^^  **    ^.     however^  the  prisoner  cannot  be  punished  with  hard  labour.     He 

.....  ' '    was  indicted  for  forgery  at  common  law ;  if  he  had  been  indicted 

i!)Ol.        for  a  cheat  or  fraud  he  might  have  been  so  punished  because  of 

„  """_    the  prorisions  of  sect.  29  of  14  &  15  Vict.  c.  100.     But  the 

"mms'      question  is  whether^  having  been  convicted  of  forgery  on  this 

meanow—   indictment,  he  can  be  punished  with  hard  labour.     The  indict- 

/mpfifof^    tnent  does  not  allege  that  he  obtained  the  property  by  a  cheat  or 

hardu^ur-^^^^^^y  which  IS  an  offence  provided  for  by  sect.  29.     I  think^ 

JurisdicUon  therefore^  that  the  Common  Serjeant  would  have   been  wrong 

to  inflict  —   if  he  had  punished  this  man  with  hard  labour. 

c.  100^ 8^ 29        Mathbw,  J. — ^The  statute  applies  to  cheating  at  common  law. 

Cheating  seems  to  me  to  mean  obtaining  property  by  deceitful 

means,  and  the  definition  of  '^  forgery ''  in  Hawkins'  Pleas  of 

the  Crown  appears  to  me  to  be  too  vride.     The  particular  crime 

to  be  punished  under  this  indictment  was   the  prisoner's  oon- 

cealing  by  forgery  the  fact  that  he  had  obtained  property  by 

a  cheat  or  fraud. 

Lawbanoe,  Bruob,  and  Bidlbt^  JJ.  concurred. 


OXFORD  CIRCUIT. 

WORCESTEBSHIBE  AUTUMN   ASSIZES. 

Nov.  14  wnd  15,  1901. 

(Before  Kinnedy,  J.) 

Rex  v.  Ethbbidoi.  (a) 

Forgery — "  Record  " — Official  document  not  kept  in  pursuance  of 
any  statutory  authority^Begister  of  ordinations^2^  <J"  25  Vict. 
c.  98,  8.  28. 


€t 


Record''  in  sect,  28  of  24  8f  25  Vict,  c.  98,  rneans  record  of  a 
Court  of  competent  jurisdiction,  and  forgery  of  a  documeni 
which,  although  an  official  document,  is  not  kept  in  pursuancs 
of  any  statutory  authority,  does  not  constitute  an  offence  witkin 
that  section.  Consequently  uttering  as  a  certificate  of  letters  of 
ordinaUon  a  document  purporting  to  be  a  copy  of  the  register  of 
or^nations  to  which  the  signatv/re  of  the  registrar  of  the  diecese        | 

(a)  Reported  by  Stamvobb  HinTON,.Baq.,  Barrieter-et  Law. 
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was  forged  is  not  indictable  under  that  section^  the  register  of  Rsx 

ordinations  not  being  kept  under  any  sta/tutory  authority.  Kthwidoe 

THE  prisoner  was  indicted  under  24  &  25  Vict.  c.  98,  s.  28,  ^"^ 

apon  an  indictment,  the  third  count  of  which    (the  only  __:_' 

part  material  to  this  report)  ran  as  follows  :  Forgery-^ 


And  the  Jurors  aforesaid  upon  their  oaths  aforesaid  do  further  present  that  the   r^m^jgi  Jqcu^ 

rds,  to  wit,  on  the  day  and  year  aforesaid,  feloniously  did   kIFK'*»«' 


aaid  John  Etheridge  afterwards, 


offer,  utter,  dispoee  of,  and  put  off  a  certain  other  forged,  false,  and  fraudulent  certi-  f  tot 

fieate  purporting  to  be  a  copy  of  the  rejrister  of  ordinations  in  the  diocese  of  ^ocument  no 
Worcester,  and  having  thereon  the  forged  signature  of  one  John  H.  Hooper,  the  *^P*  p^trsuani 
registrar  of  the  said  diocese  of  Worcester,  witli  intent  thereby  then  to  defraud,  he  the  ^^  statutory 
said  John  Etheridge  at  the  time  he  so  uttered  and  published  the  said  last  mentioned  authortty-- 
forged  oertifioate  well  knowing  that  the  signature  thereto  was  forged,  against  the  '^f ^' .  °^ 
form,&c.  ord%nat%<mtf^ 

^  24  4-  25  Vict. 

The  following  facts  were  {inter  alia)  proved  by  the  Crown  : —   c  98,  s.  28. 

In  May,  1901,  the  vicar  of  Priokwillow,  in  the  county  of 
Cambridge,  inserted  an  advertisement  in  the  Church  Times  for 
"  an  assistant  priest/' 

The  prisoner,  in  reply  to  this  advertisement,  wrote  a  letter 
from  Oldbary,  in  the  county  of  Worcester,  in  which  he  stated 
amongst  other  things  that  he  had  been  ordained  for  two  years. 

On  receipt  of  this  letter  the  vicar  invited  prisoner  to  come  and 
see  him. 

The  prisoner  accordingly  went  to  Prickwillow,  and  there 
repeated  to  the  vicar  the  statements  made  in  his  letter,  and  in 
support  of  his  assertion  as  to  ordination  he  gave  the  vicar  a 
document  purporting  to  be  a  certificate  of  his  ordination  at 
Worcester. 

The  vicar  thereupon  engaged  the  prisoner  as  his  curate,  and 
the  prisoner  entered  upon  and  performed  some  of  the  duties  of  a 
curate. 

It  was  subsequently  discovered  that  he  had  never  in  fact  been 
ordained  either  as  deacon  or  priest,  and  had  obtained  a  certificate 
of  ordination  by  means  of  a  letter  to  the  registrar  of  the  diocese  of 
Worcester,  in  which  he  had  represented  himself  to  be  one  B.,  a 
clerk  in  holy  orders,  who  had  been  ordained  by  the  Bishop  of 
Worcester  in  1899,  and  had  forged  the  signature  of  the  registrar 
of  the  diocese. 

The  certificate  of  ordination  purported  to  be  a  copy  of  an 
extract  from  the  register  of  ordinations. 

The  registrar  of  the  diocese  was  called  as  a  witness  by  the 
Crown,  and  in  the  course  of  his  evidence  testified  as  follows : 

I  am  registrar  of  the  diocese  and,  as  such,  registrar  of  the  Consistory  Oourt.  I  am 
also  secretary  to  the  bishop.  I  produce  the  register  of  ordinations ;  it  has  nothing 
whatever  to  do  with  any  proceedings  or  records  of  the  Consistory  Court  It  is 
a  memorandum  or  statement  kept  by  me  of  the  persons  ordained  by  the  bishop, 
whereby  I  as  bishop's  secretary  intimate  to  myself  as  registrar  of  the  diocese  an 
account  of  the  persons  ordained.  I  do  not  keep  it,  as  far  as  I  am  aware,  under  any 
statutory  or  eccleBiastica]  authority.  It  is  not  signed  by  anyone.  The  ofiBcial  docu- 
ment of  ordination  is  the  **  lettera  of  ordere  "  signed  by  the  bishop  and  given  to  the 
person  ordained;  it  is  merely  the  authority  of  the  head  of  the  diocese,  who  by. the 
canon  law  alone  has  the  right  to  confer  ordere  in  that  diocese. 

Jt'  H*  Amjrhlett,  K.C.  and  Vachell^  for  the  prisoner,  submitted 
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Rbx       that  on  this  evidence  there   was  no  case  to  go  to  the  jorj  of 
„     ^'"  forging  or  uttering  a  copy  or"  certificate  of  a  "  record  *'  within 

*'^!!!!^'-  sect.  28  of  24  &  25  Vict.  c.  98. 

1901.  B.  E,  C.  Kettle  and  Reginald  Coventry,  for  the  Orowo,  contra. 

_~"  Kennedy,  J. — The  28th   section  deals  with  Courts  both  of 

'*lUtoord^*—  record  and  not  of  record.      There  are  many  documents  kept  by 

O/icial  docu-  officials  for  official  purposes ;  as  to  these  this  Act  in  the  preceding 

meni—-       section  makes    the   forgery   of  each   specific    document    there 

Upt  puTtuant  ®iiiii3i6i^ted  an  offence.     But  the  28th  section  seems  to  me  to 

to  statvtary  apply  to  official  documeute  of  a  Courts  i.e.,  documents  which  are 

a^UKority—  records  of  a  Court  of  competent  jurisdiction  (whether  of  record 

of^S^-O*-  not),  and  to  be  intended  to  cover  records— not  necessarily 

24  4*  25  Viet,  connected  with  litigation — kept  as  records  for  the  purpose  of  a 

e.  98, 8, 28.   Court.     Strictly  speaking,  the  bishop  is  head  of  the  Consistory 

Court,  but  always  acts  there  by  his  chancellor.     Such  Court, 

however,   has    nothing  to  do   with   ordinations   as   such,    and 

if,  as  has  been  proved,  the  register  of  ordinations  is  not  the 

record  of  a  Coart,  but  only  of  the  bishop,  this  case  .does  not  come 

within  the  28th  section,  and  the  prisoner  must  be  acquitted. 

Verdict'-^Not  guilty. 

Noie, — The  prisoner  waA  then  tried  on  an  indictment  charging  the  common  law 
mindemeanour  of  forgery,  and  on  conviction  waa  sentenced  to  fiye  months*  impriaon* 
ment  in  the  second  di? ision. 


OXFORD  CIRCUIT. 

Worcestershire  Autumn  Assizes. 

Monday,  Nov.  18,  1901. 

(Before  Kennedy,  J.) 

Rex  V,  Ellen  Jones,  (a) 

ManslaiAgkter  of  infant  by  neglect — Evidence  of  pos9e9aum  by 
prisoner  of  means  to  provide  food  and  medicine  at  date  anterior 
to  date  of  neglect — Presumption  of  possession  of  sufficient  means 
at  date  of  neglect. 

A  presumption  that  the  prisoner  wa^,  at  the  time  of  the  neglect 
vfhich  catised  or  accelerated  the  death,  possessed  of  stifftcient 

(d)  Reported  by  Stamfobp  Hpttqn,  ISeq.,  Barritter-aULaw, 
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means  to  have  provided  food  and  medddne  is  raised  by  proof        i^Kx 
of  possession  by  her  of  such  means  at  a  certain  date  prior  to  the  „  ^^  j  ^^^ 

date  of  the  neglect  as,  having  regard  to  the  circumstances,  would        '. 

presumably  not  be  exhausted  at  the  date  of  the  neglect,  and        1901. 
affords  evidence  to  go  to  the  jury  of  actual  possession  of  means  at        ""  ^^ 
the  date  of  such  neglect.  -^fsfwntr- 

THE  prisoner  was  indicted  for  the  manslaughter  of  a  male  JT^^^ 
^  child  aged  seventeen  months,  of  whom  she  had  had  the  °'_^^^^ 
care,  under  the  following  circumstances :—  of  mean9^ 

The  child's  mother,  a  single  woman,  shortly  after  his  birth,  Prettvn^tion 
in  May,  1900,  agreed  with  the  prisoner,  a  widow,  that  she  "~*  "*** 
should  take  charge  of  the  child  for  49.  a  week.  The  prisoner 
accordingly  took  the  child  away,  and  was  duly  paid  49.  a  week 
by  the  child's  mother  until  the  5th  day  of  October,  1900,  when 
the  prisoner  agreed,  for  a  lump  sum  of  15Z.  paid  to  her  by  the 
child's  mother,  that  she  would  thereafter  keep  and  maintain  the 
child  altogether,  and  would  free  his  mother  from  all  future 
responsibility  in  respect  of  the  child. 

A  year  later,  in  the  beginning  of  October,  1901,  the  child  died, 
his  death  being,  according  to  the  medical  evidence,  caused,  or 
at  any  rate  accelerated,  by  want  of  proper  food  and  medicine 
and  medical  attendance. 

There  was  evidence  that  six  months  4)efore  his  death  the  child  . 
was  well  nourished  and  healthy,  except  for  an  abscess  on  his  leg, 
for  which  the  prisoner  took  him  to  the  hospital  for  treatment. 
With  the  exception  of  a  sum  of  5^.  paid  to  the  prisoner  by  the 
child^s  mother  some  months  before  his  death,  there  was  no 
evidence  of  the  prisoner  having  earned  or  received  any  money 
since  the  5th  day  of  October,  1900. 

In  statements  made  to  the  police  and  to  a  neighbour  at  the 
time  of  the  child's  death  the  prisoner  said  that  she  had  no  money 
to  enable  her  to  employ  a  doctor. 

At  the  close  of  the  evidence  for  the  Crown, 

Stamford  Hutton,  for  the  prisoner,  submitted  that  there  was 
no  case  to  go  to  the  jury.  The  prosecution  had  given  no 
evidence  of  the  prisoner  having  any  means  in  October,  1901,  and 
all  the  prisoner's  statements  consistently  negatived  the  possession 
of  any  means.  B.  v.  Saunders  (7  C.  &  P.  277)  and  B.  v. 
Chandler  (6  Cox  C.  C.  519 ;  Dears.  453)  show  that  on  a  charge 
of  manslaughter  by  neglect  to  provide  food  or  medicine  there 
can  be  no  conviction  unless  some  evidence  at  any  rate  is  given 
that  prisoner  had  means  to  procure  such  food  or  medicine. 

E,  Carmichasl,  for  the  Crown,  was  not  called  upon. 

£[iNKBDY,  J. — There  is  evidence  here  that  prior  to  October^ 
1900,  the  prisoner  kept  the  child  for  49.  a  week,  and  that  in 
October,  1900,  she  agreed  to  take  the  child  for  good  and  all  for 
a  lump  sum  of  152.  paid  her  by  the  child's  mother.  At  the  rate 
of  49.  a  week  this  money  would  have  lasted  prisoner  for  seventy- 
five  weeks,  and  as  the  death  of  the  child  took  place  only  fif  ty*two 
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Rbx  weeks  after  the  receipt  of  the  IbL,  I  think  there  is  some  evidence 

Ellxm  J  MM  ^^^^  ^^^  prisoner  was  in  actual  possession  of  means  at  the  time 

the  neglect  is  charged  against  her.     It  is  not  necessary  to  show 

1901.  that  she  actually  had  money  at  the  time  she  failed  in  her  duty 

T~  to  provide   food   and   medicine  if    it  is   shown   that  she    had 

— iJifatiS—  previously  received  money,  and  that  under  the   circamstancos 

NegUetio  she   would  naturally  be   expected  to  have  some  of  the  money 

provide  food  gtill  uuspcnt  at  the  time  when  the  child  is  alleged  to  have  been 

ana  medicine  «-»«i^^j.^j 
-^Poseeeeian   neglected. 

of  means—  The  jury  found  the  prisoner  guilty,  and  she  v)€L8  sentenced  to 

Preeum^ium  two  months'  imprisonment  with  ha/rd  lahour. 

— Bvidmioe, 


KING'S   BENCH   DIVISION. 

Friday,  April   19,  190L 

(Before  Lord  Alvbebtonk,  C.J.,  and  Laweanck,  J.) 

Stiff  (app.)  v.  Billington  (resp.).  (a) 

Qame—'*  Search  or  pv/rsuif' —  Game  Act  1831  (1^2  Will.  4, 

c.  32),  s.  30. 

In  order  to  support  a  conviction  under  sect.  30  of  the  Game  Act, 
1831, /or  trespassing  in  the  daytims  in  search  or  pursuit  of 
game,  it  is  not  necessary  to  prove  that  the  searching  and 
pursuing  was  with  the  intention  to  kill  at  the  time. 

CASE  stated  on  an  information  preferred  bv  the  respondent 
against  the  appellant  under  sect.  30  of  1  &  2  Will.  4,  c.  32, 
charging  him  with  trespassing  by  unlawfully  being  in  the  day- 
time upon  certain  land  in  search  of  game. 

The  respondent  was  in  the  employment  of  one  Barford,  who 
was  the  owner  of  the  sporting  rights  over  certain  land  at 
Sundon. 

The  appellant  was  a  keeper  in  the  employment  of  one  Sievier, 
who  was  the  tenant  of  and  had  the  right  of  sporting  over  the 
adjoining  land. 

The  appellant  was  seen  to  come  from  Sievier's  land  on  to 
Barford^s  having  with  him  a  retriever  dog.     The  appellant  beat 

(a)  lU|Mrtod  b7  W.  vm  B,  Hv^nr,  Eiq.,  Barristfr-aUliftw, 
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the  hedge  on  Barford's  land^  and  the  dog  searched  the  whole        Stiff 
length  of  the  land. 

The  appellant  said  he  was  acting  under  his  master's  orders^  and 
he  believed  that  his  master  wanted  him  to  be  caaght.  luoi. 

Barford  bred  pheasants  for  the  purpose  of  his  shooting^  and        *" 
though    no  nesto  had  been  seen  on  the  land  in  question,  this     sJarSior 
season  pheasants  and  game  were  on  the  land.  pu^tuit— 

The  land  comprised  about  sixty  acres^  divided  into  four  plots.     Oame  Aei, 
It   was  a   detached   portion    of    Harford's    shooting,  and   was  ^if/ 4  c  32 
surrounded   on   three   sides  by    Sievier's  shooting   and  on  the        «.  so. 
other  side  by  a  railway,  beyond     which    Barford   had    other 
shooting. 

One  portion  of  this  land,  containing  about  four  acres,  was 
sown  with  mustard,  but  it  was  so  sown  by  the  farmer  who  was 
the  tenant  of  the  land,  and  not  by  Barford,  who  had  the  sporting 
rights. 

The  appellant  gave  evidence,  admitting  that  he  went  upon 
the  land  in  question,  and  stated  that  he  acted  upon  instructions. 
He  had  a  retrieyer  dog  with  him,  but  denied  that  he  beat  the 
hedge  or  that  his  dog  hunted. 

It  was  contended  on  behalf  of  the  appellant  that  there  was 
no  evidence  that  the  appellant  was  in  search  of  game ;  that  it 
was  necessary  to  prove  that  he  was  searching  for  game  for  the 
purpose  of  killing  or  taking  it ;  that  the  appellant  had  gone  on 
the  land  for  the  purpose  of  raising  the  question  whether  the 
respondent's  employer  was  entitled  to  plant  the  land  with 
mustard  for  the  purpose  of  attracting  pheasants  from  the  adjoin- 
ing land. 

No  evidence  was  given  by  the  appellant  in  support  of  this  last 
contention. 

The  justices  found  as  facts  (1)  that  the  appellant  trespassed 
open  the  land ;  and  that  there  was  game  on  the  land ;  (2)  that  he 
trespassed  in  search  of  game ;  (3)  that  there  was  no  evidence  of 
a  bond  fide  claim  of  right ;  and  (4)  that  if  it  was  material  he 
acted  under  the  instructions  of  his  employer. 

They  thereupon  convicted  the  appellant. 

By  the  Game  Act,  1831  (I  &  2  Will.  4,  c.  32),  s.  30 : 

And  whereas,  after  the  commenoemeDt  of  this  Act  game  will  become  an  article 
which  may  be  legally  bought  and  sold,  and  it  is  therefore  just  and  reasonable  to 
provide  some  more  summary  means  than  now  by  law  exists  for  protecting  the  same 
from  trespassers ;  be  it  therefore  enacted  that  if  any  person  whatsoever  shall  commit 
any  trespass  by  entering  or  being,  in  the  daytime,  upon  any  land  in  search  or  pursuit 
of  game  .  .  .  such  person  shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  forfeit,  Ac. 

Btwrges  for  the  appellant. 

Stimaon  for  the  respondent. 

Lord  Alvsbstons,  C.J. — In  this  case  the  justices  have  found 
that  the  appellant  trespassed  on  the  land^  that  there  was  game 
on  the  land,  and  that  the  appellant  trespassed  in  search  of  game. 
We  are  asked,  to  say  that  the  words  '^  search  "  and  "  pursuit '' 
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1901. 

Oame — 

Bearch  or 

pwrtvit — 

Oams  Act, 

1831—1  f  2 

WiU,  4,  c.  82, 

8.90. 


in  the  section  are  limited  to  searching  and  pamning  with  an 
intention  to  kill  at  the  time^  and  that  there  was  no  evidence  of 
that.  I  think  it  would  be  very  dangerous  to  lay  down  any  such 
rule  as  to  the  meaning  of  those  words.  I  am  dearly  of  opinion 
that  we  cannot  say  the  magistrates  were  wrong  in  finding  as  they 
have  done. 

Lawrancb^  J.  concurred. 

Appeal  dismissed. 

Solicitors  :  F.  Hastings  Dauney  ;  Neve  and  Beck. 


KING^S  BENCH  DIVISION. 

Tuesday,  April  16,  1901. 

(Before  Lord  Alverstonb,  C.J.  and  Lawbance,  J.) 

Rex  v.  North-Eastben  Railway  Company,  (a) 

Verdict — Misdirection — Staying   entry    of  judgment — Jitdgmejit 

not  determining  rights. 

After  verdict  on  an  indicttnent  where  the  proceedings  though  in 
form  criminal  are  in  substance  for  the  asserting  of  civil  rights 
of  the  parties  {even  when  the  verdict  is  due  to  a  misdirection  by 
the  judge  on  a  point  of  law)  the  Court  will  not  stay  entry  of 
judgment  unless  the  judgment  would  alter  the  rights  of  the 
parties  by  operating  a^  an  estoppel  to  a  second  trial  of  the 
matters  in  issue. 

The  N.  E.  Railway  Company  were  indicted  for  obstruction  of  a 
highway.  At  the  trial  the  judge  directed  the  jury  to  a>cqnit 
them  on  one  of  the  counts  on  the  ground  that  they  were  justified 
under  their  special  Act  in  doing  what  was  alleged  in  such  count 
to  be  an  obstruction.  The  jury  Jound  a  verdict  for  the  defen- 
dants. The  prosecutors  obtained  a  rule  nisi  to  stay  entry  of 
judgment  for  the  defendants  on  the  ground  that  sucn  direction 
wa^  wrong  in  law. 

Held,  thai  such  rule  must  be  discharged,  since,  whether  the 
direction  was  wrong  or  not,  the  entry  of  the  judgment  would  not 
prevent  the  prosecutors  from  bringing  a  second  indictment  for 
the  continuance  of  the  alleged  obstruction,  and  therefore  their 
rights  would  not  be  altered  by  it. 

ULE  nisi  calling  upon  the  defendants  to  an  indictment  to 
show  cause  why   the  entry  of  judgment  given   on    the 

(a)  Reported  b^  J.  Amdiow  Stba^h,  Esq.,  BftrristerraULaw, 
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verdict  shoald  Dot  be  stayed  until  the  Court   should  further        B»x 
order.  *'• 

The  facts^  as  far  as  they  were  of  importance  in  connection     EAtrBHw 
with  the  point  before  the  Court,  were  as  follows  : —  Railway 

Under  a  certain  lease  granted  by  the  Bishop  of  Durham  to  the     Compant. 
defendants^  predecessors  in  title  the  defendants  were  entitled  to        ^^ 

use  for  the  purposes  of  their  railway  a  tract  of  land  fourteen  yards        

in  width  over  what  was  formerly  a  common,  and  across  a  highway    Practice— 
over  that  common.     At  first  only  one  line  of  rails  was  laid  on  this  /^JJ^^JI^JJ^ 
tract,  but  in  1874  another  line  was  laid  within  it.  to  highway  — 

The  district  council  in  whose  district  the  before-mentioned  Miadincium 
highway  lay  indicted  the  defendants  for  an  obstruction  of  the  m'^^'^^lL 
highway.     There  were  seven  counts  in  the  indictment,  the  first  ofjnd^nmi^ 
of  which  was  in  reference  to  laying  this  second  line  of  rails. 
The  judge  (Bidley,  J.)  at  the  trial  directed  the  jary  that,  on  the 
construction  of  the  special  Act  under  which  the  railway  had  been 
made,  there  was  no  case  as  far  as  the  first  count  of  the  indict- 
ment was  concerned,  and  directed  them  to  acquit  on  it.     The 
jury  did  so,  and  on  the  evidence  acquitted  them  also  on  the 
other  six  counts.      The  prosecutors  thereupon  obtained  the  rule 
nigi. 

Scott  Fox,  K.C.  (Manisty,  K.C.  with  him)  now  showed  cause. 
— The  verdict  in  this  case  was  merely  to  the  effect  that,  on  the 
evidence  presented,  the  defendants  were  not  obstructing  the 
highway.  If  the  alleged  obstructions  were  continued  for  a  single 
day  it  would  not  in  any  way  prevent  the  prosecutors  laying  a 
fresh  information.  Their  offence — if  they  are  guilty  of  any 
offence — is  a  continuing  offence,  and  on  a  second  indictment 
for  it  the  judgment  in  this  case  could  not  be  pleaded  in  bar. 
The  rule  now  asked  for  has  never  been  made  except  where  the 
judgment  would  operate  as  an  estoppel  to  any  further  proceed- 
ings— i.e.,  where  it  finally  decided  the  rights  of  the  parties  : 
Beg.  V.  Southampton  County,  57  L.  T.  Rep.  261  ;  19  Q.  B.  Div. 
590;  Bex  V.  Wamdaworth,  1  B.  &  Aid.  68;  Reg.  v.  Russell, 
3  El.  &  Bl.  948;  Beg.  v.  Johnson,  2  El.  &  hi.  613;  Beg.  v. 
Duncan,  44  L.  T.  Rep.  521 ;  7  Q.  B.  Div.  198;  Beg.  v.  Chorley, 
12  Q.  B.  515).  Here  it  is  said  that  the  judge  was  wrong  in 
directing  the  jury  that,  on  the  construction  of  the  special  Act, 
the  second  line  of  rails  could  not  be  an  obstruction.  I  do  not 
admit  that  this  was  a  misdirection,  but,  assuming  that  it  was,  a 
misdirection  could  not  possibly  operate  as  an  estoppel  to  a  second 
indictment. 

Tindal  Atkinson,  K.C.  (B.  Cunningham  Glen  and  Betkune  with 
him)  in  support  ot  the  rule. — 1  do  not  dispute  that  the  entry  of 
judgment  in  this  case  could  not  operate  as  an  estoppel  to  a  second 
indictment.  I  contend  it  is  not  necessary  to  obtain  the  rule  to  show 
that  the  entry  would  absolutely  preclude  a  second  trial.  It  is 
sufficient  if  it  can  be  shown  that  at  a  second  trial  we  should  be 
greatly  prejudiced  by  the  result  of  this  trial.  That  is  the  effect 
of  Lord  EUenborougb's  remark  in  Bex  v,  Wa/ndsworth  {sup.),  at 
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Hex       p.  66^  that  to  allow  judgment  to  be  entered  under  snoh  cirornn- 

^,  ^*  stances  would  be  to  send  ''  the  parties  to  a  second  trial  with  a 

Easteun     millstone  about  their  neck^  the  weight  of  which  it  would  be 

Railway     impossible  to  resist/^     Here  I  submit  the  result  of  this  trials 

GoMPANT.     while  it  does  not  absolutely  preclude  a  second  trial,  renders  such 

1901.        a  trial  hopeless^   because   the   error  here  arises,   not   from   a 

mistaken  view  of  the  facts,  but  from  a  direction  wrong  in  law  of 

Praciice—    the  judge.     He  has  here  construed,  and  wrongly  construed,  an 

for  nuisance  ^^^  ^^  Parliament.     If  we  bring  a  second  indictment,  the  ruling 

to  highway  —  of  the  judge  in  this  trial  will  be  cited  by  the  defendants,  and  I 

Misdirection  snbmit  the  jud&fe  who  tries  the  second  indictment  will  be  bound 

SiotfiW^niri/  ^y  ^^^®  ruling,  which  we  contend  is  wrong.     [Lord  Alybbstonb, 

of  judgment,  C.J. — Is  there  any  case  where  entry  of  the  judgment  has  been 

stayed  merely  on  a  misdirection  ?]     In  the  Southampton  case,  at 

p.  599,  the  Court  said  that  there  was  no  misdirection,  but^  if 

there  had  been,  it  would  have  stayed  entry  of  the  judgment. 

But,  even  saying  there  is  no  express  authority  on  the  point,  why 

should  not  the  entry  of  the  judgment  be  stayed  when  it  is  due  to 

misdirection  ?     [Lord  Alvbbstone,  C.J. — Because,  as  a  matter 

of  fact,   the    direction    of    the  judge    at    one   trial   does   not 

bind   the  judge  at   another  trial.      My   difficulty  is  that  the 

principle  of  the  cases  seems  to  be  that  the  Court  will  interfere 

only  when  the  judgment  would  alter  rights.] 

Lord  Alvebstone,  C.J. — In  this  case  a  rule  has  been  moved 
calling  upon  the  defendants  to  the  indictment  to  show  cause  why 
the  entry  of  judgment  given  on  the  verdict  should  not  be  stayed 
until  the  Court  should  further  order.  The  effect  or  object  of 
that  rule  is  to  obtain  a  decision  from  this  Court  that  upon  an 
indictment  for  obstruction  to  a  highway  the  proceedings  on  the 
indictment  may  be  stayed  upon  the  ground  that  there  has  been 
some  misdirection  on  the  part  of  the  learned  judge  in  the  way 
that  he  has  left  the  question  to  the  jury.  The  case  has  been  very 
fairly  and  clearly  argued  by  Mr.  Tindal  Atkinson,  and  he  is 
obliged  to  admit  that  the  case  is  novel  in  so  far  as  he  asks  us  to 
extend  a  practice  such  as  was  laid  down  by  Lord  Ellenborough 
in  Rex  v.  Wandsworth  {swp.)  to  the  case  of  an  indictment  for 
obstructing  a  highway.  Now,  of  course,  if  we  could  see  that 
the  same  principle  ought  to  apply,  we  should  not  hesitate  to  lay 
down  the  rule,  but,  as  I  have  ventured  to  point  out  in  the  course 
of  the  argument,  it  seems  to  me  that  there  is  a  broad  distinction 
of  principle  to  show  that  the  same  considerations  do  not  apply. 
In  Rex  V.  Wandsworth  [sujp.)  Lord  Ellenborough  appears  to  have 
laid  down  the  rule  that  under  special  circumstances,  where  rights 
would  have  been  affected  by  previous  proceedings,  he  stayed 
proceedings  suspending  the  effect  of  the  former  verdict,  because 
great  injustice  would  arise  from  precluding  further  discussion  ; 
and  it  is  important  to  observe  that  he  referred  to  the  previous 
case  in  which  he  had  so  acted — a  very  peculiar  case — of  Rex  v. 
Middlesex,  reported  in  the  note  at  page  65  of  the  same  volume, 
showing  that  it  was  because  in  law  the  rights  of  parties  would 
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be  affected  in  snbseqaent  prooeedings  that  he  had  taken  the  step         Rkx 
of  interfering  so  as  to   prevent  the   proceedings   taking  their  '* 

ordinary  coarse.  Now^  there  have  been  a  long  series  of  decisions  bastkbs 
— Beg.  V.  Russell  {sup.),  Reg,  v.  Johnson  {sup.)j  and  Reg.  v.  RxfLWAr 
Duncan  {sup.) — which  were,  I  think^  all  of  them  applications  for  ^''^*"^- 
a  new  trials  in  which  the  Court  has  nniformly  refused  to  grant  a        X90i. 

new  trial ;  bat  it  is  important  to  point  out  that  even  in  those        

cases  the  Conrt  had  thought  it  right  to  take  the  same  action  as  fjf^*^^~~t 
Lord  Bllen borough  took  ia  Rex  v.  Wandsworth  {sup,).  As  Lord  forn^Uais/u 
Coleridge^  C.J.  pointed  out  in  Reg.  v.  Southampton  County  {sup,),  to  hAghwa/^  — 
they  of  coarse  could  have  done  so,  as  the  rule  moved  in  one  MisdirBction 
form  would  not  have  precluded  them  from  giving  a  remedy.  I  ^^^  ^^^ 
now  come  to  consider  whether  on  principle  we  ought  to  apply  of  judgment, 
the  same  rule  and  extend  the  rule  to  cases  of  obstruction,  and  I 
woald  point  out  that  the  reasoning  which  has  been  used  by  the 
learned  jndges  in  more  than  one  of  those  cases  woald  seem  to 
afford  a  conclusive  argument  against  our  extending  or  the 
granting  of  the  indulgence  to  such  a  case.  It  was  pointed  out 
in  the  case  in  3  El.  &  Bl.  of  Reg.  v.  Russell  {sup.)  that — the 
verdict  determining  no  special  right — ^the  day  afterwards  an 
indictment  might  have  been  preferred  to  which  the  present 
acquittal  would  have  been  no  bar;  and  I  need  not  refer  to  the 
other  cases  where  the  same  law  is  laid  down,  because  it  has  been 
most  fairly  admitted  by  Mr.  Atkinson  that^  in  the  event  of  an 
indictment  being  preferred  in  respect  of  the  same  obstruction 
being  continued^  the  present  acquittal  could  not  be  used  as  any 
answer  by  the  defendant  to  those  proceedings.  Therefore,  as  I 
point  out,  it  is  attempted  to  induce  us  to  extend  the  rule  which 
is  applied  in  cases  where  rights  would  be  affected  to  cases 
in  which  the  rights  would  not  be  affected.  The  main  ground 
on  which  this  hsus  been  urged  is  that  the  difficulty  in  which 
the  prosecutors  would  find  themselves— the  difficulty  which 
in  the  Wandsworth  case  arose  from  a  different  state  of  circum- 
stances altogether^  from  the  &ct  of  there  having  been  a  previous 
trial— ought  to  induce  us  to  extend  the  rule^  because  it 
is  said  the  learned  judge  in  this  case  misdirected  the  jury, 
and  to  a  certain  extent  withdrew  even  a  part  of  the  case 
from  their  consideration.  Speaking  for  myself,  of  course  I 
express  not  the  slightest  opinion  as  to  whether  there  was  a  mis- 
direction. We  have  not  heard  either  side  upon  that  at  length, 
and  for  the  purposes  of  my  judgment  I  told  Mr.  Atkinson  to 
assume  that  he  could  establish  that  there  had  been  a  misdirection. 
In  my  opinion  the  fact  that  the  judge  had  misdirected  would 
not  be  sufficient  to  justify  the  Court  in  staying  the  proceedings 
in  a  previous  indictment,  nor  remove  the  so-called  difficulty  in  the 
way  of  future  proceedings.  Misdirection  is  the  direction  of  the 
judge  upon  the  evidence  before  him,  and  applying  the  law  to  the 
facts  that  are  before  him.  It  is  not  a  case  in  which  the  learned 
judge  has  given  a  judgment  which  will  finally  determine  the  rights 
of  the  parties.    The  learned  judge  has  upon  the  facts  before  him 
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Kn        directed  the  jury  with  reference  to  what  his  view  was  of  the  legal 
NoiTB-      ^^S^^  applicable  to  those  &ot8.     Mr.  Atkinson   says  any  oiher 
TaA»HT»*     i^^S^  ^o  tries  another  indictment  will  feel  himself  bound  to 
Railway     adopt  exactly  the  same  view  of  the  law  which  Ridley  J.  expressed. 
^^'<n^>"r-     All  I  can  say  is  that  I  do  not  think  any  judge  would  feel  himself 
1901.       B^  bound.     He  would  endeavour  to  apply  to  the  facts  then  before 
— --        him  his  view  of  the  law^  and  it  would  certainly  be  a  very  startling 
f^^^^^Zt    ^^^  ^  ^*  were  to  be  supposed  that  we  were  to  sit  here,  there 
/brnuManctf  ^^^^S  ^  Tcrdict  of  acquittal,  to  consider  whether  or  not   the 
to  Ughtwa/v^  —  parties  would  be  prejudiced  because  there  may  be  some  expres* 
MiBdiwtctum  gion  of  a  learned  judge  which  may  amount  to  misdirection  when 
staying  ^entry  ^^^  ^^^  comes  to  be  further  examined.     I  would  point  out  that 
of  Judgment,  in  Reg.  ▼.  Duncan  it  is  true  the  application  was  for  a  new  trial, 
but  still  that  application  was  refused  although  it  was  based  upon 
misdirection,  and,  as  I  have  pointed  out,  the  Lord  Chief  Justice, 
in  the  Southampton  case,  indicated  that  of  course  in  a  proper  case 
the  Court,  although  the  application  was  for  a  new  trial,  woald 
have  adopted  the  course  which  Lord  Ellenborough  adopted  and 
which   they  approved,  and  have  stayed  the  proceedings.     Of 
course,  we  are  not  expressing  any  opinion  that  there  was  a  mis- 
direction, but  e^en  assuming  there  was,  in  my  opinion,  inasmuch 
as  the  prosecutors  can  to-morrow  take  proceedings  in  respect  of 
the  obstruction,  it  would  be  a  very  wrong  thing  to  extend  the 
rule  of  arresting  the  entry  of  judgment  to  a  case  in  which  no 
rights  had  been  finally  determined,  but  the  only  qoestion  has 
been  the  question  of  whether  the  jury  thought  there  was  obstruc- 
tion or  not.     I  will  only  add  that  there  seems  to  be  a  farther 
broad  distinction  of  principle,  because,  as  has  been  pointed  out 
in  the  course  of  the  argument,  the  parties  can,  by  informing  the 
Attorney-General,  obtain  the  nse  of  the  Attomey-GeneraPs  name, 
and  then  proceedings  can  be  taken  in  respect  of  that  obstruction 
which  can  be  carried  to  the  Superior  Courts  and  to  the  House  of 
Lords  if  necessary,  so  that  any  rule  of  the  learned  judge  can  be 
finally  determined  on  the  question.     In  my  judgment  we  should 
do  wrong  if  we  were  to  make  this  rule  absolute,  and  therefore  I 
think  the  rule  ought  to  be  discharged. 
Lawrance,  J. — I  entirely  agree. 

Rule  discharged. 
Solicitors  for  the  prosecutors,  O.  Reader  and  Co.,  for  John 
McOarta/n,  Durham. 

Solicitor  for  the  defendants,  A.  Kaye  Butterworth. 
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April  16  and  25,  1901. 

(Before  Lord  A.lvbbstone,  G.J.  and  Lawrance,  J.) 

Winter  v,  Bances  and  another,  (a) 

Stolen  goods — In  possession  of  police — Acquittal  of  person  charged 
— Demand  by  true  owner — Delivery  by  police  to  other  than  true 
owner. 

When  a  subordinate  police  officer  having  the  possession  of  stolen 
goods,  after  a  demand  by  the  true  owner  for  their  delivery  to  him, 
delivers  the  same  to  a  person  other  than  the  true  owner,  he  is 
liable  in  trover,  although  he  a/^ted  upon  the  orders  of  a  superior 
officer. 

A.  bought  a  gig.  It  woAt  stolen  from  him,  and  afterwards  found 
by  the  poUce  in  the  possession  of  B.  B.  was  indicted  for  larceny 
of  the  gig  and  a>cquitied.  B.  on  his  acquittal  wrote  to  the  police 
officer  in  possession  of  the  gig  demanding  delivery  of  it  to  him, 
and  A.  afterwards  by  letter  and  personally  applied  for  its 
delivery  over  to  him.  The  police  offir^er,  acting  on  the  instruction 
of  his  superior  officer,  after  giving  notice  to  A.  of  his  intention 
to  do  so,  delivered  the  gig  to  B.  as  the  person  from  whom  it  had 
been  taken  by  the  police. 

Held,  that  the  police  officer  so  delivering  it  was  liable  in  trover  to 
A.,  who  was  found  to  be  the  true  owner  of  the  gig. 

Hollins  V.  Fowler  (88  L.  T.  Bep.  73 ;  L.  Bep.  7  E.  of  L.  757) 
and  Stephens  v.  Elwall  (4  M.  ^  8el  259)  followed. 

A  PPBAL  from  a  County  Court. 

The  facts  appear  sufficiently  from  the  above  headaote  and  the 
judgment. 

S.Sutton  for  the  appellants. — Previous  to  the  Police  (Pro- 
perty) Act,  1897,  there  was  no  statutory  provision  as  to  what  was 
to  be  done  with  stolen  property  in  the  possession  of  the  police 
when  the  person  charged  with  the  larceny  of  it  was  acquitted. 
But  it  was  decided  very  long  ago  that  so  long  as  the  police 
retained  possession  of  it  the  true  owner  had  no  right  to  compel 
them  to  give  delivery  of  it  to  him ;  such  right  onhr  arose  when 
it  came  into  the  possession  of  someone  not  entitled  to  retain  it. 

iliord  Alvsrstons,  C.J. — ^The  point  here  is  whether,  admitting 
le  police  cannot  be  sued  so  long  as  they  hold  their  hand,  they 
are  not  liable  when  they  take  upon  themselves,  after  demand  of 

(a)  lUported  by  J.  Amdbiw  B^tuaux,  Esq.,  Barrister-ftULaw. 
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Winter  the  true  owner  for  possession,  io  deliver  the  stolen  goods  to  a 

Q     ^'  person  who  is  not  the  true  owner.]     All  that  the  police  did  here 

ANOTHBB.  ^As  ^o  deliver  the  stolen  goods  to  the  person  from  whom  they 

—  had  taken  them.      This  could  not  put  the  true  owner  in  any 

]^^'  worse  position  than  he  was  before  the  police  took  possession  of 

Stolen  goods  *^®  goods.     Moreover,  it  did  not  amount  to  a  conversion  :    [see 

—Acquittal  per  Colli ns,  J.  in  Consolidated  Company  v.  Oiurtis  and  Son  (1892) 

%dS^tr  ^  ^'  ^'  ^^^'  ^^  P'  ^^^^  •     ^°^  *^®  defendants   in  this  case  did 
goo^too^  nothing  except  act  on  the  lawful  instructions  of  their  superior 

than  true      officer. 

own^^  Trevor  Lloyd  for  the  respondents. — ^The  defendants  here  did 

poUce  ^^^  merely  hold  their  hand.  As  far  as  they  could  do  so,  they 
disposed  of  the  stolen  goods  after  demand  for  possession  by  the 
true  owner.  This  renders  them  liable  in  trover,  and  the  fact 
that  they  acted  merely  as  subordinates  is  no  defence :  {Hollins  v. 
Fowler,  33  L.  T.  Rep.  73 ;  L.  Rep.  7  H.  of  L.  757 ;  Stephens  v. 
Elwally  4  M.  &  Sel.  259), 

E.  Sutton  in  reply. 

April  25. — Lord  Alvesstons,  C. J.  read  the  following  judgment 
of  the  Court : — ^This  is  an  appeal  on  the  part  of  the  defendant 
from  the  judgment  of  His  Honour  Judge  G-wynne  James,  who 
gave  judgment  for  the  plaintiff  with  4Z.  damages.  The  action 
was  brought  in  trover  by  Mr.  Winter  to  recover  the  value  of  a 
gig  alleged  to  have  been  converted  by  the  defendants — Bancks 
and  Lings.  Judgment  was  given  for  the  defendant  Bancks,  but 
judgment  Cor  4Z.  damages  was  given  against  the  defendant 
Lings.  It  was  contended  on  behalf  of  the  plaintiff  that  the 
judge  had  rightly  found  that  the  defendant  Lings  had  been 
guilty  of  conversion  in  having  refused  to  deliver  the  gig  to  the 
plaintiff,  and  in  having  subsequently  delivered  it  to  a  man  named 
Broderick.  It  was  contended  on  behalf  of  the  defendant  that 
he  had  not  been  guilty  of  any  act  which  rendered  him  liable  in 
the  action.  The  material  facts  appear  to  be  as  follows :  On  the 
17th  day  of  May  the  plaintiff  bought  a  gig  at  Newton  fair. 
Subsequently  to  the  purchase  the  gig  disappeared,  and  was 
afterwards  found  in  the  possession  of  Broderick.  Broderick  was 
prosecuted  for  larceny  at  the  Liverpool  Quarter  Sessions,  and  on 
the  17th  day  of  July  was  acquitted.  On  the  same  day  Broderiok's 
solicitor  wrote  to  the  police  officer  in  charge  at  Newton-le- 
Willows  police-station,  and  to  all  others  whom  it  may  ooncerti, 
a  letter  demanding  possession  and  return  of  the  gig.  On  the 
18th  day  of  July,  the  next  day,  the  plaintiff's  solicitor  wrote  to 
the  sergeant  in  charge  at  Newton-le- Willows  police-station 
claiming  that  the  gig  was  still  the  plaintifi^s  property,  and 
asking  that  it  should  not  be  given  up  to  any  other  person  than 
the  plaintiff.  On  the  20th  Mr.  Grundy,  the  acting  superin- 
tendent, wrote  to  the  plaintiff's  solicitor  stating  that  it  had  been 
decided  to  return  the  gig  to  Broderick  at  twelve  on  Saturday, 
the  21st.  On  the  31st  day  of  July  the  plaintifPs  solicitor  wrote 
to  Sergeant  Bennett,  the  sergeant  in  charge  at  the  police-station. 
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giTing  him  notice  of  his  intention  to  commence  an  action  on  behalf      Wiktbr 
of  the  plaintiff  for  the  recovery  of  the  gig.   The  only  other  material   ^      ^' 
facts    proved  before  the  learned  judge  were  that  on  the    18th     another. 

day  of  Jaly  the  plaintiff  asked  the  defendant  Bancks  for  the  gig        

and  he  refused  to  give  it  up,  and  that  apon  the  21st  the  plaintiff        ^^' 
again  asked  Bancks  and  the  defendant  Sergeant  Lings^  who  was    stolen  goods 
Bancks^  superior  officer^  to  deliver  to  him  the  gig^  and  that  one  —Acquittal 
of  them  replied,  ''No,  I  am  going  to  give  it  to  Broderick,"  and  of  (ueuaedrj 
that  on  the  same  day  Bancks  by  Lings^  instructions  handed  the  goods  toT^W 
gig  to  Broderick.     Lings  had  not  been  made  a  defendant  when     than  true 
the  action  was  commenced,  but  he  was  added  as  a  defendant  by      ?"!*^"~ 
consent  at  the  trial  as  he  was  Bancks'  superior  officer.     Lingfs       police! 
farther  stated  at  the  trial  that  in   handing  the  gig  over   to 
Broderick  he   acted  under  instructions  received   by   telephone 
from  his  superior  officer,  Inspector  Grundy.    Under  these  circum- 
stances the  learned  judge  found  that  after  demand  by  Winter 
and   refusal   to   comply   with    it  by   defendant   Lings   he    (the 
defendant  Linffs)  handed  over  the  gig  to  Broderick.     No  appli- 
cation was  made  under  the  1st  section  of  the  Police  (Property) 
Act,  1897,  either  by  the  plaintiff  or  the  police,  for  an  order  of  a 
court  of  summary  jurisdiction  as  to  the  custody  of  the  gig.     The 
case  is  undoubtedly  near  the  line.     It  was  contended  on  behalf 
of  the  defendant  that  there  was  no  conversion  by  the  defendant 
Lings,  that  he  acted  in  doing  what  he  did  under  the  instructions 
of  his  superior  officer.  Inspector  Grundy,  that  he  did  not  intend 
to   deprive   the   plaintiff   of  the  property  in  the  gig,  but   was 
simply  handing  it  back  to  the  person  from  whom  it  had  been  taken 
prior  to  the  hearing  of  the  charge  at  the  quarter  sessions.     The 
learned  judge  found  that  the  gig  was  in  fact  the  property  of  the 
plaintiff,  and  that  as  the  defendant  Lings  had  taken  upon  himself 
to  hand  the  property  over,  after  demand  and  refusal,  he  was 
liable  in  trover.     After  careful  consideration  we  have  come  to 
the  conclusion  that  the  judgment  was  right.     We  think  it  must 
be  taken  upon  the  findings  to  which  we  have  referred  that  the 
defendant  Lings  was  responsible  for  the  custody  of  the  gig,  and 
did,  in  fact,  hand  it  over  at  a  time  when  it  was  the  plaintiff's 
property  and  after  the  plaintiff  had  demanded  possession.     We 
think  the  case  falls  within  the  principle  laid  down  in  the  cases 
of  HolUns  V.  Fowler  {sup,)  and  Stephens  v.  Elwall  {sup.),  and 
thai  the  defendant,  though  acting  as  a  subordinate,  is  responsible. 
He  was  party  to  a  dealing  with  the  plaintiff's  property  and  acted 
at  his  peril.     We  think,  therefore,  that  the  judgment  should  be 
affirmed  and  the  appeal  dismissed  with  costs. 

Solicitor  for  the  plaintiff,  William  Galley y  for  W>  H.  Wilson, 
Preston. 

Solicitors  for   the  defendants,   Ridsdale   and   Co.,  for  If.  E. 
Clare,  Clerk  of  the  Peace,  Preston. 
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KING^S    BENCH    DIVISION. 

Wednesday,  April  17,  190L 

(Before  Lord  Alyibstonb,  G.J.  and  Lawbance^  J.) 

Stoebs  (app.)  V.  Hatdon  (reap.),  (a) 

Metropolis — Neglect  to  comply  with  order  of  vestry^ConstruC' 
tion  of  ivorks — Sufficiency — Metropolis  MancLgement  Act,  1856 
(18  ^  19  Vict.  c.  120},  J^,  76. 

Ths  respondent  having  applied  to  tlis  vestry  for  permission  to  lay 
a  drain  according  to  an  annexed  plan,  received  from  the  sur^ 
veyor  to  the  vestry  the  folloxjoing  cammunicaiiati :  '*  Ihave  con- 
sidered your  application  .  .  .  and  have  to  inform  you  thai, 
subject  to  the  conditions  mentioned  below,  and  which  I  have 
placed  upon  your  notice,  the  work  can  he  proceeded  with,  and  1 
shall  report  to  that  effect  to  my  vestry.     .     .     .'' 

The  vestry  subsequently  passed  a  resolution  approving  the  report 
of  the  surveyor. 

Meld,  that  this  was  a  sufficient  *' order  ^'  of  the  vestry  within 
sect.  76  of  the  Metropolis  Management  Act,  1855. 

CASE  stated  upon  a  complaint  laid  by  the  appellant  against 
the  respondent,  under  sect.  64  of  the  Metropolis  Management 
Act,  1862,  for  that  he  the  respondent  did  neglect  to  comply  with 
the  order  of  the  restry  to  oonstmct  manholes  and  other  works  to 
a  new  drain,  whereoy  he  incurred  penalties  as  proyided  by 
statute. 

•  _ 

In  May,  1900,  the  drains  of  the  premises  No.  22,  Elephant-lane 
were  found  to  be  so  def  ectiye  as  to  cause  a  nuisance,  whereupon 
on  the  11th  day  of  June,  1900,  the  appellant  caused  to  be  served 
upon  the  owner  a  notice  requiring  him  to  abate  the  nuisance, 
and  for  that  purpose  to  relay  the  £uin  in  accordance  with  the 
yestry's  regulations. 

On  the  14th  day  of  June,  1900,  the  respondent,  who  is  a 
builder,  applied  to  the  yestry  for  permission  to  lay  a  glased  stone- 
work pipe  drain  in  accordance  with  an  annexed  plan. 

On  the  15th  day  of  June,  1900,  the  surveyor  to  the  vestry 
wrote  and  sent  to  the  respondent  the  following  letter : 

I  hATe  oonsiderad  your  applioation  for  the  redndning  of  No.  22,  Blephant-lwie,  and 
hftTe  to  inform  yon  that,  subjeot  to  the  conditionB  mentioned  below,  and  which  I  have 
plaoed  upon  yonr  notioe,  the  work  can  be  proceeded  with,  and  I  shall  report  to  that 
effect  to  my  Teetiy  at  their  next  meeting.  .  .  .  Oonditione  :  ApproTed  on  ooodi- 
tion  that  manholee  are  constraoted  an  added  on  the  plan,  that  the  draine  are 
taken  into  the  manhole  Na  2  on  plan,  that  they  are  TentiUted,  and  the  whole  of  the 
work  carried  ont  in  accordance  with  the  regnlatione  of  the  Teetiy,  and  to  the  aatie- 
faction  of  the  officers  of  the  Testry. 

(a)  Reported  by  W.  mi  B.  Hibbibt,  Esq.,  Barrister-at-Law. 
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On  the  same  day,  the  15th  day  of  June,  the  surveyor  sabmitted      Stoms 
to  the  sanitary  committee  of  the  vestry  his  report  of  the  appli-     u^^^j, 

cation  of  the  respondent  mentioned  above  and  the  reply  thereto,        * 

and  the  sanitary  committee  thereupon  resolved  to  report  to  the        1901. 
vestry  recommending  approval  thereof.  Metrov^is— 

On  the  19th  day  of  June  the  vestry  met  and  passed  a  resolu-     jfegieet  of 
tion  approving  the  report  of  the  surveyor.  ordsr  of  v9siry 

On  the  26th  day  of  June  the  respondent  was  in   course   of  —S^iffici^^ 
carrying  out  the  drainage  works,  but  as  he  was  not  constructing  ^g  ^^9  y^i^ 
or  providing  manholes  in  accordance  with  the  letter  of  the  sur-   c.  120,  a.  76. 
veyor  of  the  15th  day  of  June,  the  surveyor  wrote  and  sent  to  the 
respondent  a  letter  in  the  terms  following : 

I  hjiTe  to  inform  yon  that  yon  are  executing  the  work  at  the  above  not  in  accord- 
■noe  irith  the  order  of  the  vestry  as  sent  yon  on  the  15th  inst.  I  have  therefore  to 
reqaest  that  yon  comply  with  snch  order  on  or  before  Friday  next,  otherwise  I  shall 
take  the  instmotions  of  my  committee  in  the  matter.  It  is  useless  your  executing 
the  work  in  the  manner  in  which  you  are  doing,  and  it  is  evidently  within  your 
knowledge  that  such  work  will  not  be  accepted  or  passed  by  the  veetry. 

The  respondent  completed  the  drainage  works  at  No.  22, 
Elephant-lane  without  constructing  or  providing  any  inspection 
chamber  or  manholes,  and  in  that  respect  did  not  comply  with 
the  letter  of  the  surveyor. 

Save  as  aforesaid,  no  order  directing  or  requiring  the  respon- 
dent to  construct  the  inspection  chambers  or  manholes  was  at 
any  time  made  or  notified  to  the  respondent. 

On  behalf  of  the  respondent  it  was  contended  that  no  order  of 
the  vestry  pursuant  to  sect.  76  of  the  Metropolis  Management 
Act,  1855  (18  &  19  Vict.  c.  120),  had  been  made  or  formally 
notified  to  the  respondent. 

On  behalf  of  the  appellant  it  was  contended  that  the  letter  of 
the  surveyor  of  the  15th  day  of  June,  at  any  rate  after  the 
approval  and  adoption  thereof  by  the  vestry,  amounted  to  an 
order  within  the  meaning  of  the  section. 

The  magistrate  held  that  no  such  order  and  notification  as  is 
reqaired  by  sect.  76  of  the  Metropolis  Management  Act,  1855, 
had  been  made  and  notified  to  the  respondent,  and,  being  of 
opinion  that  such  order  and  notification  was  a  necessary  founda- 
tion to  proceedings  under  the  sections  above  cited,  he  dis- 
missed the  complaint. 

Daldy  for  the  appellant. 

Band  for  the  respondent. 

Lord  Alvsbstonb,  C.J. — I  think  this  case  must  go  back  to 
the  magistrate,  and  I  will  give  my  opinion  as  to  the  point 
raised  as  to  the  '' order '^  by  the  vestry.  The  case  finds 
that  on  the  14th  day  of  June  the  respondent  applied  to  the 
vestry  for  permission  to  lay  a  pipe  drain  in  accordance  with 
a  plan,  and  on  the  15th  day  of  June  he  was  told  by  the 
surveyor  of  the  vestry,  by  a  letter,  that  he  wonld  be  allowed 
to  do  so  with  certain  alterations,  and  that  that  would  be 
communicated  to  the  vestry,  the  sanitary  authority.  The  point,  I 
understand,  that  is  raised  by  the  case  is  whether  that  letter  of 
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Stokh(»      the  surveyor^  ratified  by  the  resolation  of  the  veatry,  could  be  a 

..  ^*  good '^  order ^' within   sect.  76    of  the  Metropolis   Management 

iiAYDON.     ^^^^  jg^^  ^jg  ^  jg  ^.^^    ^    j2Q^      J  j^^j^  that  that  was  a  good 

1901.        ''  order  ^^  under  that  section^  and  that  it  is  not  necessary  that  any- 
MHr     I'  —  ^^^^S  naore  formal  should  have  been  done  to  make  an  "  order.** 
Neglect  of        Lawbancb,  J. — I  am  o£  the  same  opinion.     I  think  it  is  clear 
order  of  vestry  that  this  is  a  good  "  order.** 

—SuffUiency  Appeal  aUowcd. 

18  ^  19  Vict,       Solicitors  :  Hawks,  Stokes,  and  McKewan;  Neale. 

c.  120,  8,  76. 


KING'S  BP]NCH  DIVISION, 

Friday,  April  19,  1901. 

(Before  Lord  Alveestonb,  O.J.  and  Lawbancb,  J.) 

Hawkins  (app.)  v.  Edwards  (resp.).  (a) 

Hackney  carriage — "  Standing  or  plying  for  hire  ** — Cea^sing  to 
he  such  hackney  carriage — Number  plate — Concealment  of — 
Towns  Police  Glauses  Act,  1847  (10*11  Vict,  c.  89),  s.  38. 

The  words  "  used  in  standing  or  plying  for  hire  **  in  sect.  38  of 
the  Towns  Police  Clauses  Act,  1847,  are  not  confined  to  the 
actual  period  during  which  a  hackney  carriage  is  engaged  in 
standing  or  plying  for  hire. 

Every  carriage  which  is  in  fact  used  from  time  to  time  for  the 
purpose  of  standing  or  plying  for  hire  is  a  ha^ckney  carriage 
within  the  meaning  of  sect.  38  of  the  Touyns  Police  Clauses 
Act,  1847. 

CASE  stated  on  an  information  laid  by  the  respondent  agaiast 
the  appellant  charging  him  that  he  being  the  proprietor  of  a 
certain  hackney  carriage  dnly  licensed  and  then  being  driven  for 
hire,  and  having  caused  the  plate  containing  the  number  of  such 
licence  to  be  fixed  on  the  outside  of  such  carriage,  unlawfully  did 
negligently  suffer  such  plate  to  be  concealed  from  public  view 
while  such  carriage  was  being  driven  for  hire,  contrary  to  the 
bye-law  and  statute. 

It  was  proved  before  the  justices  that  on  the  26th  day  of 
November,  1900,  one  James  Deeley,  who  was  in  the  employ  of  the 
appellant,  drove  a  carriage  which  was  licensed  as  a  hackney 
carriage.  No.  396,  along  the  Horse  Fair  to  New-street  railway 

(a)  Reported  by  W.  ox  B.  Hkbbbkt,  Esq.,  Banister-aUljaw. 
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station,  the  number  plate  outside  the  carriage  being  covered  by     Hawkins 
a  piece  of  black  board,  which  was  made  to  slide  into  a  groove,        ^^,'^^  ^^^ 

so  that  the    number,   when  the  board   was    over  it,    was  not      ' 

visible.     There  was  a  passenger  in  the  carriage.     Deeley  was  not        i90i. 
licensed  as  a  driver,  and  he  was  called  as  a  witness  by  the  appel-      i^'T' 
lant,  and  proved  that  he  received  a  specific  written  order  from    carriage^ - 
the  appellant's  manager  to  take  the   carriage  direct  from  the  "  standing  or 
appellant's  yard  to  a  certain  house  in  Gough-street,  Edgbaston,     phingfor 
there  to  call  to  pick  up  and  take  a  gentleman  who  had  previously      Private 
ordered  the  carriage  from  there  to  New-street  station,  and  that      letting— 
he  (Deeley)  had,  in  pursuance  of  such  order,  gone  straight  from  Conceaimeyit 
the  appellant's  yard  to  the  house  and  there  picked  up  the  gentle-  Townrp7ii^e 
man  without  standing  on  or  plying  for  hire  in  any  street  from  the    clauses  Act, 
time  of  leaving  the  appellant's  yard,  till  he  was  found  driving  1847— lOif-li 
along  the  Horse  Fair  with  the  number  plate  covered  up,  the     ^^^'33^ 
same  having  been  so  covered  up  all  the  time  since  the  carriage 
had  left  the  yard. 

It  was  contended  on  behalf  of  the  appellant  that  the  question 
was  whether  the  appellant's  carriage  at  the  time  of  and  under 
the  circumstances  proved  as  existing  at  the  time  of  the  alleged 
offence  was  there  and  then  a  hackney  carriage  within  the  meaning 
of  the  bye-law  and  sections,  and  it  was  argued  on  the  appellant's 
behalf  that,  on  the  facts  proved,  the  carriage  was  not  at  the  time 
of  the  alleged  offence  being  used  in  standing  or  plying  for  hire 
in  any  street  within  the  prescribed  distance,  nor  was  it  a  carriage 
standing  upon  any  street  within  the  prescribed  distance,  within 
the  meaning  of  sect.  38  of  the  Towns  Police  Clauses  Act,  1847  ; 
and  that  therefore  the  appellant  was  entitled  to  have  the  case 
dismissed. 

It  was  contended  by  the  respondent  that  a  carriage  when 
licensed  remains  subject  to  the  bye-laws  during  the  continuance 
of  the  licence  j  that  a  proprietor  cannot,  by  covering  up  the 
namber  plate,  withdraw  the  carriage  from  the  operation  of  the 
bye-laws ;  and  that  such  a  construction  would  render  the  bye- 
laws  nugatory  and  would  interfere  with  the  due  control  by  the 
local  authoritv. 

The  justices  convicted  the  appellant. 

The  bye-law,  which  was  proved  and  admitted,  was  as  follows, 
the  same  having  been  made  in  pursuance  of  the  Public  Health 
Act,  1875,  the  Towns  Police  Clauses  Act,  1847,  and  the  Birming- 
ham Corporation  (Consolidation)  Act,  1883  : 

14.  Every  proprietor  of  a  hackney  carriage  shall  cause  the  number  of  the  licence 
granted  to  him  in  respect  of  such  carnage  to  be  painted  or  marked  on  a  plate  in 
fignres  of  not  less  than  Sin.  in  height,  and  on  a  second  plate  in  figures  of  not  less 
than  2in.  in  height,  in  each  case  such  figures  shall  be  of  proportionate  breadth  and 
of  such  colour  or  in  such  a  manner  as  to  be  clearly  distinguishable  from  the  colour 
or  nature  of  the  ground  whereon  such  figures  are  painted  or  marked.  He  shall  cause 
the  first  of  such  plates  to  be  fixed  on  the  outside  and  the  second  of  such  plates  on 
the  inside  of  such  carriage  in  such  a  position  and  manner  that  the  number  thereon 
shall  be  at  all  times  distinctly  and  plainly  visible  and  legible.  He  shall  not  wilfully 
or  negligently  cause  or  suffer  any  such  plate  to  be  in  any  manner  or  by  any  meana 
concealed  from  public  view  or  to  be  inverted  at  any  time  while  such  carriage  may 
stand,  ply,  or  be  driven  for  hire. 
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Hawkins         The  following  are  the  sections  of  the  Towns  Police  Clauses 
-   ^-  Act,  1847,  which  chiefly  apply  to  this  case : 

'  87.  The  oommiasionen  may  from  time  to  time  licence  to  ply  for  hire     .     .    . 

1901.  within  fi^e  miles  from  the  General  Post  Office  of  the  City    .     .    .    saeh  number  of 

]  hackney  coaches  or  carriages  of  any  kind  or  description  adapted  to  the  carriage  of 

Hackney  p^nons  as  they  think  fit 

carriM^--  ^'  ^^^^  wheeled  carriage,  whatever  may  be  its  form  or  constraction,  used  in 

cc  pf^ndivki  or  standing  or  plying  for  hire  in  any  street  within  the  prescribed  distance,  and  every 

vlvinafor  ^^"^4®  standing  upon  any  street  within  the  prescribed  distance,  having  thereon  any 

]L^**Z^  nambered  plate  required  by  this  Act  to  be  fixed  upon  a  hackney  carriage,  or  having 

PrxvaU  thereon  any  plate  resembling  or  intended  to  resemble  any  snch  plate  as  aforesaid, 

UtUna '^'^  ^  deemed  to  be  a  hackney  carriage  within  the  meaning  of  this  Act ;  and  in  mil 

Conelmmki  P'^o^^S*  ^^  law  or  otherwise,  the  term  ''hackney  carriage"  shall  be  sufficient  to 

f    vmAm!-^  describe  any  snch  carriage :  Provided  always  that  no  stage  coach  osed  for  the  porposa 

T  **'*p'JZr  o^  standing  or  plying  for  passengers  to  be  carried  for  hire  at  separate  fares,  and  duly 

{nT^    A^  licensed  for  that  purpose,  and  having  thereon  the  proper  numbered  plates  required  by 

GiotMM^det,  1^^  ^  ^  placed  on  such  stage  coaches,  shall  be  deemed  to  be  a  hackney  carriage 

^:7     £»      ^i**»in  *^«  meaning  of  this  Act. 

y^^'^^y  68.  The  commissioners  may  from  time  to  time  (subject  to  the  restrictions  of  this 
'*  ^*  Act)  make  bye-laws  for  all  or  any  of  the  purposes  following — that  is  to  say :  For 
regulating  the  conduct  of  the  proprietors  and  drivers  of  hackney  carriages,  plying 
within  the  prescribed  distance  in  their  several  employments,  and  determiniiig 
whether  such  drivers  shall  wear  any,  and  what,  badges,  and  for  regulating  the  honra 
within  which  they  may  exercise  their  calling ;  for  regulating  the  manner  in  whieh 
the  number  of  each  carriage  corresponding  with  the  number  of  its  licence  shall  be 
displayed ;  for  regulating  the  number  of  persons  to  be  carried  by  such  hackney 
carriages,  and  in  what  manner  such  number  is  to  be  shown  on  such  carriage,  aad 
what  number  of  horses  or  other  animals  is  to  draw  the  same,  and  the  placing  of  dieek 
strings  to  the  carriages  and  the  holding  of  the  same  by  the  driver,  and  how  each 
hackney  carriages  are  to  be  furnished  or  provided ;  for  fixing  the  stands  of  sack 
hackney  carriages,  and  the  distance  to  which  they  may  be  compelled  to  take 
passengers,  not  exceeding  the  prescribed  distance ;  for  fixing  the  rates  or  fares,  aa 
well  for  time  as  distance,  to  be  paid  for  such  hackney  carriages  within  the  prseeribed 
distance,  and  for  securing  the  due  publication  of  such  fares ;  for  securing  the  safe 
custody  and  redelivery  of  any  property  accidentally  left  in  hackney  carriages  and 
fixing  the  charges  to  be  made  in  respect  thereof. 

William  Wills  (A,  A.  Bethune  with  him)  for  the  appellant. — 
This  vehicle  was  not  a  hackney  carriage  within  sect.  38  of  the 
Towns  Police  Clauses  Act^  1847.  At  the  time  alleged  the  vehicle 
was  not  being  used  "  in  standing  or  plying  for  hire  in  a  street/' 
A  construction  put  on  the  Act  and  bye-law  such  as  the  respon- 
dent seeks  to  place  upon  them  is  altogether  unreasonable.  In 
Case  V.  Storey  (20  L.  T.  Rep.  618 ;  L.  Rep.  4  Ex.  319)  it  was 
held  that  a  hackney  carriage  whilst  on  the  premises  of  a  railway 
company  by  their  leave,  for  the  accommodation  of  passengers 
arriving  by  their  trains^  was  not  plying  for  hire  in  any  street  or 
place  within  the  meaning  of  the  Hackney  Carriage  Acts.  They 
also  referred  to  Clarke  v.  Stanford  (24  L.  T.  Rep.  389 ;  L.  Rep. 
6  Q.  B.  867). 

Hugo  Young,  K.C.  {Berkeley  with  him)  for  the  respondent. — 
A  hackney  carriage  is  a  vehicle  that  is  used  from  time  to  time  in 
plying  for  hire,  and  it  does  not  cease  to  be  a  hackney  carriage 
merely  by  reason  of  it  not  actually  being  at  the  time  plying  for 
hire.  The  reason  for  licensing  is  to  enable  the  authorities  to 
keep  control^  and^  if  the  contention  of  the  appellant  is  correct^ 
there  could  be  no  control  exercised  except  when  the  vehicle  was 
actually  being  used  for  hire.  That  construction  of  the  section 
of  the  Act  would  reduce  the  provisions  to  a  nullity  and  is  absurd. 
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Lord  Altebstoke,  C.J. — ^The  point  in  this  case  is  a  new  one,     Hawkins 
and  requires  some  consideration.     I  most  say  I  was  at  first  struck     ^^^j^j^^ 

by  the  difficulty  which  was  raised  in  the  argument  for  the  respon-       

dent  that  a  hackney  carriage  must  always  be  used  as  a  hackney        itoi. 
carriase^  and  that  the  proprietor  of  such  carriage  when  he  gets     ^^^j^ 
an  order  for  the  hire  of  a  carriage,  as  in  the  present  case,  is  not    carriagef- 
entiUed  to  cover  up  the  number.     The  object  and  purpose  ot  *^  Sianding  or 
the  bye-law  is  to  protect  the  public  and  to  proride   proper    Phfy^^M 
carriages  and  drivers,  and  also  to  provide  for  inspection   of     prtoaU 
carriages.   If  a  man  elects  to  take  advantage  of  the  Act,  he  elects    utUng^ 
at  the  same  time  to  devote  his  carriaere  to  definite  purposes  indi-  C^ceaimeni 
cated  by  the  bye-law.     In  my  opinion,  the  words  used  in  sect.  38  Tomu  PoUee 
of  the  Towns  Police  Clauses  Act,  1847,  '^  used  in  standing  or  ciautet  Act, 
plying  for  hire,'*  indicate  the  period  of  time  during  which  a  1847—10  f  ii 
carriage  is  to  be  deemed  a  hackney  carriage.     I  cannot  construe    ^*f'^  ^^' 
these  words  in  the  way  that  is  contended  for  in  the  argument  for 
the  appellants,  that  it  is  only  while  the  carriage  is  actually 
standing  or  plying  for  hire  that  it  is  to  be  deemed  to  be  a 
hackney  carriage.     The  justices  have,  I  think,  taken  the  right 
view  of  the  case.     Every  wheeled  carriage  which  is  in  fact  used 
from  to  time  for  the  purpose  of  standing  or  plying  for  hire  is  a 
hackney  carriage  within  the  section,  and  the  words  "  standing  or 
plying  for  hire  '^  are  not  confined  to  the  actual  period  of  time 
dariug  which  such  carriage  may  be  engaged  in  standing  or  plying 
for  hire.    The  appellant  therefore  contravened  the  bye-law  by 
covering  up  the  plate  under  the  circumstances  of  this  case.    The 
appeal  must  be  dismissed. 

liiWRANCE,  J. — I  am  of  the  same  opinion. 

Solicitors  for  the  appellant,  T,  A.  Dennison  and  Co.,  for  H.  (x. 
Tatmer,  Birmingham. 

Solicitors  for  the  respondent,  Cqprons  and  Co,,  for  J.  E.  Hill, 
Birmingham. 


KING'S  BENCH  DIVISION. 

Wednesday,  April  24,  1901. 

(Before  Lord  Alvsbstone,  C.J.  and  Lawsanos,  J.) 

SqintBE  (app.)  v.  Stanley  Bbothsbs  (resps.).  (a) 

Factory — Making   and  finishing  of  bricks — GUrls  under  a^e  of 
sixteen— Factory  and  Workshop  Act,  1878  (41  ^  42  Vict.c.  16) 
s.  38,  sehed.  1» 

(•)  Reportad  by  W,  PB  B.  HiawftT,  Em).,  BimriBWr*»t-Law, 
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SQUfRB  Bricks  after  being  baked  were  taken  to  dipping  sheds,  and  after 

s   ^L«  being  placed  in  a  preparing  solution  were  dipped  in  glaze  and 

Brotbihs.  scraped  ami  knifed.     They  were  then  stacked  and  ultimately 

~ —  baked  with  a  view  to  setting  the  glaze.     They  were  then  polished, 

1901.  ^^^  stacked  until  wanted  for  sale. 

Factory  and  ^^Id  that  this  constituted  the  "finishing  of  bricks'*  within  the 

Worluhop  Act, 

Act,  1878— 

"3fafctTw  and  /^ASE  stated  apon  an  information  preferred  by  the  appellant 
finishing"—  VJ  against  the  respondents  charging  them  with  unlawfnlly 
Employment  employing  in  a  factory  in  which  there  was  carried  on  the  making 

RiztLn—^  and  finishing  of  bricks  two  girls  ander  the  age  of  sixteen. 
41  (f-  42  Vict.       Upon  the  hearing  of  the  information  the  following  facts  were 
r.  16, 8.  38,    proved  or  admitted  : 
sched.  1.  rpj^g  respondents  made  at  the  factory  in  question  plain  and 

glazed  or  enamelled  bricks^  and  also  {inter  alia)  impressed  glazed 
bricks. 

Two  girls,  who  were  under  the  age  of  sixteen  on  the  16th  day 
of  July,  1900,  had  for  some  time  previous  to  that  date  been 
employed  by  the  respondents  in  the  factory. 

In  one  part  of  the  factory  the  dust  out  of  which  the  bricks^ 
whether  plain  or  glazed,  were  made  was  pressed  and  moulded  by 
steam  into  ordinary  brick  shape,  and  then  taken  to  dust  kilns  to 
be  baked,  but  neither  of  the  girls  were  employed  in  any  of  these 
processes,  which  were  all  carried  out  by  men. 

The  following  additional  processes  were,  however,  necessary 
and  were  carried  out  in  the  premises  of  the  factory  when  the 
respondents  were  glazing  or  enamelling  the  bricks :  The  rough 
or  plain  bricks  made  as  above  were  carried  from  the  dust  kilns 
wherein  they  were  baked  to  sheds,  called  dipping  sheds,  which 
were  separate  erections  from  the  dust  kilns,  but  were  near  them 
and  not  separated  from  them  by  any  barrier  or  inolosure.  The 
face  of  each  brick  was  first  dipped  in  a  preparing  solution  or  (to 
use  the  technical  term)  bodied.  Then  the  prepared  bricks  were 
dried  and  stacked  in  the  sheds,  and  the  face  prepared  as  above 
was  afterwards  dipped  in  glaze  and  scraped  or  knifed.  The 
bricks  so  glazed  and  scraped  were  stacked,  and  they  were 
ultimately  carried  from  the  sheds  to  ovens  near  the  sheds  and 
baked  with  the  view  of  setting  the  glaze.  They  were  then 
polished  and  finally  carried  to  stacking  sheds,  where  they 
remained  until  required  by  the  respondents  for  the  purpose  of 
sale  or  otherwise. 

On  the  16th  day  of  July,  1900,  and  during  the  period  of  their 
employment,  the  girls  were  employed  in  carrjdng  four  or  five  or 
a  less  number  of  bricks  from  the  dust  kilns  to  the  dipping  sheda^ 
where  they  were  stacked  and  glazed  by  the  dippers,  also  in 
carrying  the  bricks  after  they  had  been  glazed  from  the  dippers 
in  the  sheds  to  another  place  in  the  same  sheds,  where  they 
were  knifed  or  scraped,  in  carrying  them  from  the  sheds  to  the 
ovens^  where  the  glazed   bricks  wer^  baked  aud  polished,  and 
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oocasionally^  bat  not  often,  in  carrTing  the  glazed  and  polished       Squiu 
bricks  to  the  final  stacking  sheds.  Staklet 

One  of  the  girls  was  on  the  day  in  qaestion  and  for  a  week  at     Biomiu. 

a  time  during  the  period  of  her  employment  also  employed  in        

actually  dipping  the  face  of  the  bricks  in  the  glaze.  ^^^' 

It  was  contended    on    behalf  of   the  appellant  that   by   the  Factory  mnd 
combined  effect  of  sect.  38  of  the  Factory  and  Workshop  Act,     Workthop 
1878,  and  the  1st  schedule  thereto,  there  was  an  absolute  pro-   ^j*  -^ w ^^ 
hibition  against  the  employment  in  any  place  within  the  close  or  »  taking  and 
cartilage  of  a  factory  where  bricks  were  made  or  finished  of  girls  finithing  "— 
under  the  age  of  sixteen  years,  and  further  that  the  processes  f'Xh?'!!ISL 
performed    apon    the   rough  bricks   constituted   a  finishing  of  ^  ^SJJ,^_ 
bricks  within  the  meaning  of  the  Ist  schedule  of  the  Act.  41  ^  42  Viet. 

On  the  part  of  the  respondents  it  was  contended  that  there   *^'  l^-  ^» 
was  no  absolute  prohibition  as  alleged,  but  only  a  prohibition  to      *^ 
employ  girls  under  sixteen  in  the  processses  of  making  and 
finishing  of  bricks,  and  that  the  above  processes  did  not  con- 
stitute a  finishing  of  bricks. 

The  justices  were  of  opinion  that  the  contention  of  the  respon- 
dents was  correct  and  dismissed  the  information. 

Parfitt  for  the  appellant. 

HtLgo  Young,  K.C.  and  Dorsett  for  the  respondents. 

Lord  Alvbsstone,  C.J. — I  do  not  wish  to  decide  more  than  is 
necessary  for  this  case.  I  do  not  want  to  express  any  opinion 
one  way  or  the  other  as  to  there  being  an  absolute  prohibition 
against  any  employment  at  all  in  a  brick  factory  of  a  girl  under 
the  age  of  sixteen.  There  is  a  great  deal  to  be  said  in  favour  of 
the  view.  On  the  other  hand,  one  does  not  wish  to  decide  an 
abstract  question,  and  I  think  it  better  not  to  express  an 
opinion  unless  it  is  thought  I  am  expressing  one  against 
the  decision  already  expressed.  I  am  clearly  of  opinion  that 
this  was  a  factory  where  these  girls  were  undoubtedly  employed 
from  time  to  time  carrying  the  bricks  from  place  to  place,  and 
that  this  was  a  finishing  of  bricks  within  the  meaning  of  the 
schedule.  It  would  be  impossible,  to  my  mind,  when  a  brick 
has  assumed  a  shape  to  say  because  it  can  be  used  as  a  rough 
brick  for  foundations,  or  for  insides,  or  a  brick  for  some  com- 
mercial purpose,  that  if  it  afterwards  goes  through  processes 
whereby  it  is  to  be  made  into  the  commercial  article,  which  is 
intended  to  be  sold,  that  that  is  not  finishing  a  brick.  All  that 
happens  here  is  that  the  body  of  the  brick  having  been  produced 
by  the  kiln  work  is  taken  to  another  part  of  the  factory  to  be 
finished  into  the  commercial  brick,  and,  looking  at  the  processes 
referred  to,  I  think  they  are  jast  as  likely  to  be  injarious  to 
young  people  as  the  earlier  part  of  the  manufacture;  but,  be 
that  as  it  may,  I  am  quite  satisfied  that  what  is  described  in  the 
case  as  additional  processes  was  the  finishing  of  bricks  within 
the  meaning  of   the  statute.      Under  these  circumstances  the 

J'astices  clearly  ought  to  have  convicted,  and  the  case  must  go 
lack  to  them. 
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Squibb  Lawrance,  J. — 1  am  of  the  same  opinion. 

Staklk         ^  ,.  .,  „  ,.  .  ,      _  Am>eal  allowed. 

Bbotbbu.         bohoitors :    boHcitor  to  the   TrecLsury,  for   Weekes  and   Co., 
—^        Birmingham ;  W.  W.  Whiteman. 

Factory  and 

Workshop 

Act,  1878— 

Bricks — 

*' Making  amd 

finishing  " — 

Frnplo^fment 

of  girls  tmder 


41  f  42  Vict. 

c.  If,  s,  38, 

sshsd.  1. 


KINGPS  BENCH  DIVISION. 

Friday,  May  1,  1901. 

(Before  Lord  Alvsbstonk,  C.J.  and  Lawsancb^  J.) 

Skith  (app.)  V.  Boon  (reap.),  (a) 

Light  locomotive — Et^eseive  speed — "  Having  regard  to  the  traffic 
on  the  highway  " — Light  Locomotivee  on  Highways  Order,  189G, 
art.  4  (1). 

By  the  Light  Locomotives  on  Highways  Order,  1896^  art.  4  (]), 
no  person  shall  drive  a  light  locomotive  at  any  speed  that  t« 
greater  than  is  reasonable  and  proper,  having  regard  to  the 
traffic  on  the  highway. 

The  appellant  drove  his  motor  tricycle  at  a  speed  from  eighteen  to 
twenty  miles  an  hour  along  a  highway,  hnt  there  was  no  direct 
evidence  that  any  traffi>c  was  interrupted,  interfered  with, 
incommoded,  or  affected. 

The  justices  found  thai  the  speed  was  excsssive,  having  regard  to 
the  traffic  on  the  highway. 

Held,  that  the  justices  were  right  in  convicting,  as  the  wards 
"  having  regard  to  the  traffic  on  the  highway ''  meant  having 
regard  to  the  traffic  on  the  road,  and  not  to  the  traffic  in  the 
immediate  vicinity  of  the  motor. 

CASE  stated  on  an  information  preferred  by  the  respondent 
against  the  appellant  charging  him  with  driyinff  a  Ught 
locomotive  at  a  speea  greater  than  was  reasonable  and  proper^ 
having  regard  to  the  tri^e  on  a  certain  highway. 

Evidence  was  given  by  a  police-constable  that  at  the  time  and 
on  the  day  in  qoestion  the  appellant  drove  his  motor  tricvcle  at 
considerably  over  twelve  miles  an  hour,  qaite  eighteen  miles  an 
hour^  on  the  highway.  The  police-constable  admitted  that  he 
''  gaessed  "  the  rate  of  speedy  and  stated  that  he  saw  a  Carter 
Paterson's  van  and  a  butcher's  cart  on  the  highway.    He  admitted 

(a)  lUporM  by  W.  ds  B.  HnUBT,  Esq., 
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that  no  particular  vehiole  on  the  highway  was  intermpted^  Sum 
interfered  with^  incommoded^  or  affected  by  reason  of  the  speed.  J^ 
Another  witness  said  that  he  could  not  coant  twenty  daring  the  ' 

time  it  took  the  appellant  to  drive  300  yards.     He  thought  the        1901. 
appellant  was  driving  twenty  miles  an  hour.     He  also  aomitted  j.JT'^ 
that  the  traffic  on  the  highway  was  neither  interrupted^  interfered  ^  uve— 
with^  incommoded,  nor  affected  by  reason  of  the  speed  at  which     Ewcumm 
the  appellant  drove  his  motor  tricycle.  np^ed-^ 

The  appellant  denied  that  he  was  driving  at  the  before-  jSMwiy^ 
mentioned  speed  and  stated  that  he  was  driving  at  a  speed  of  Light  Looo- 
eight  miles  an  hour.  •••«••#  on 

There  was  no  evidence  before  the  justices  that  any  vehicle  /S^Tfoii 
or  person  using  the  highway  was  interrupted,  interfered  with,  ^xS)^ 
incommoded,  or  affected  by  reason  of  the  speed  at  which  the 
motor  tricycle  was  driven,  and  it  was  contended  by  the  appellant 
that  in  the  absence  of  such  evidence  the  offence  charged  was  not 
made  out. 

The  justices  found  as  a  fact  that  the  appellant  was  driving  his 
motor  tricycle  at  a  speed  of  from  eighteen  to  twenty  miles  an 
hour,  and  decided  that  such  speed  was  excessive  having  regard 
to  the  traffic  on  the  highway,  and  that  the  appellant's  contention 
that  direct  evidence  of  traffic  being  interrupted,  interfered  with, 
incommoded,  or  affected  was  necessary  to  support  a  conviction 
was  ill-founded  in  law. 

They  therefore  convicted  the  appellant. 

Roger  Wallace,  K.C.  [8.  Fleming  with  him)  for  the  appellant. 
— ^These  proceedings  were  taken  under  art.  4  (1)  of  the  Local 
Government  Board  Regulations  relating  to  Light  Locomotives, 
which  prohibits  the  driving  a  light  locomotive  when  used  on  any 
highway  at  any  speed  greater  than  is  reasonable  and  proper, 
having  regard  to  the  traffic  on  the  highway.  There  should  have 
been  direct  evidence  that  the  traffic  was  being  interrupted  or 
incommoded,  in  order  to  enable  the  justices  to  convict  under 
this  article,  though,  of  course,  they  would  have  been  able  to 
summon  the  appellant  under  the  other  provisions  of  the  order. 
In  Stinaon  v.  Browning  (13  L.  T.  Rep.  799;  L.  Rep.  C.  P.  321) 
it  was  held  that  making  a  fire  within  50ft.  of  the  centre  of  a 
public  carriage  way  is  not  an  offence  within  sect.  72  of  the 
General  Railway  Act  (5  &  6  Will.  4,  c.  50),  unless  it  is  done  to 
the  injury  of  the  highway,  or  to  the  injury,  interruption,  or 
personal  danger  of  persons  travelling  thereon.  Willes,  J.  says : 
"  The  nuisance  is  not  such  per  se,  but  is  a  nuisance  only  if  done 
to  the  injury  of  the  highway,  or  to  the  injury,  interruption,  or 
personal  danger  of  persons  travelling  thereon.^'  Again,  in 
HUIy.  Somerset  (51  J.  P.  742),  under  the  same  statute  it  was 
held  that  it  was  essential  to  the  offence  that  passengers  should 
be  endangered  or  interrupted.  The  magistrates  here  were  wrong 
in  convicting,  and  the  conviction  should  be  quashed. 

The  respondent  did  not  appear. 

Lord  AjiVCBSTONE,  C.J. — In  my  opinion,  the  magistrates  were 
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Smrb       perfectly  right.      They  find   as  a  fact  that  the  appellant  was 
*-  driving  his  motor  at  a  pace  of  eighteen  to  twenty  miles  an  hour^ 

'       and  there  is  no  appeal  from  that  finding.     They  also  find  that 

1901.       sach  speed  was  excessive^  having  regard  to  the  traffic  on  the 

.  jT'T'        highway.     Now  the  appellant  contends  that,  in  order  to  sapport 

^  ti^^^'  a  conviction,  it  was  necessary  that  there  should  be  some  direct 

Eaeeuive     evidence  that  the  traffic  was  being  interrupted,  interfered  with^ 

^p^^d^      incommoded,  or  affected.     It  is  said  that  there  mast  be  direct 

^t^    eyid«nce  tHat  Bome  vehicle  was  nearly  ran  into  or  incommoded. 

Light  Loco'   or  that  some  old  woman  must  have  had  to  step  back  on  the 

fMHv$$  on    footpath  when  crossing  the  road.     In  fact,  it  is  said  that  there 

(hdir^^^    must  be  something  amounting  to  a  risk  of  accident,  if  not  actual 

art.  4  (1).  '  accident,  before  there  can  be  a  conviction.      I  think  that  the 

words    ^'having  regard  to  the  traffic  on  the  highway '^   mean 

having  regard  to  the  traffic  on  the  road,  and  not  having  regard 

to  the  traffic  in  the  immediate  vicinity  of  the  light  locomotive. 

Lawbance,  J.  concurred. 

Appeal  dismissed. 
Solicitors :  Firth  and  Co. 
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April  27  and  May  3,  1901. 

(Before  Gbanthah,  Kennedy,  and  Dablino^  JJ.) 

Whitechapel  Board  of  Works  (apps.)  v.  Crow  (resp.).  (a) 

Electric  lighting — Local  authority — Bootes  in  street — Notice  to 
district  swrveyor — London  Building  Act  1894  (57  ^  58  Vict. 
c.  ccxiii,),  «.  145. 

Where  a  local  authority  within  the  meaning  of  the  Electric 
Lighting  Acts  1882  and  1888,  in  pursuance  of  those  Acts,  has 
been  granted  a  provisional  order  confirmed  by  a  statute,  and 
under  the  provisions  of  that  order  has  constructed  in  a  street 
boxes  for  the  purposes  in  cormection  with  the  supply  of  electric 
energy,  such  boxes  are  buildings,  structures,  or  works,  within 
sect.  145  o/  the  London  Building  Act,  1894,  and  a  notice  under 

(a)  Reported  by  W.  pa  B.  Hbbbult,  Esq.,  BftrriBter-»t>Law. 
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that  section  must  be  served  on  the  cUstrid  sttrveyor  before  they  Wbitmhupil 
are  commenced.  ^W«ui^' 

MA 

CASE   stated  on  a  complaint   preferred    under  the   London  Obow. 

Building  Act,  1894,  by  the  respondent,  a  district  surveyor  * 

under  the  Act,  against  the  appellants,  for  beginning  to  execute  a  ^^' 

work  respecting  which  they  ought  to  have  served  a  building  mecMc 

notice,  before  serving  such  notice,  contrary  to  the  provisions  of  Ughiing-^ 

that  Act.  ^IS^!^ 

Upon  the  hearing  of  the  complaint  the  following  facts  were  Notice  c/ 

proved  or  admitted  :  inUnti^  to 

The  respondent  is  a   district  surveyor    under  the   London  ^^****]S*T 

Building  Act,  1894,  for  a  district  comprising  the  place  in  which  ^n^J: 

the  boxes  hereinafter  mentioned  are  situate.  *'  Bwlding$, 

The  appellants  are  the  local  authority  within  the  meaning  of  ftrueturet, 

the  Electric  Lighting  Acts,  1882  and  1888,  for  that  district,  and  "^^^^  ~ 
they  are  also  the  surveyors  of  highways  in  and  for  that  district.     Building  Act, 

In  the  year  1892  the  appellants  were  granted  by  the  Board  of  1894— 
Trade,  pursuant  to  the  Electric  Lighting  Acts,  1882  and  1888,  ^'^♦^rj^** 

in  respect  of  their  district,  a  Provisional  Order  called  the  White-  j.  145/ 
chapel  District  Electric  Lighting  Order,  1892. 

That  Order  was*confirmed  by  the  Electric  Lighting  Orders 
Confirmation  (No.  6)  Act,  1892,  which  was  passed  on  the  27th 
day  of  June,  1892,  upon  which  date  the  order  came  into  force. 

Sects.  11  and  12  of  the  Order  are  as  follows  : 

11.  Subject  to  the  provisions  of  this  Order  and  the  principal  Act,  and  any  regula- 
tions made  under  this  Order,  the  undertakers  may  coastruct  in  any  street  such  boxes 
as  may  be  necessary  for  the  purposes  in  connection  with  the  supply  of  energy, 
including  apparatus  for  the  proper  ventilation  of  such  boxes.  Every  such  box  shall 
be  for  the  exclusive  use  of  the  undertakers  and  under  their  sole  control,  except  so  far 
as  the  Board  of  Trade  may  otherwise  order,  and  shall  be  used  by  the  undertakers 
only  for  the  purpose  of  leading  off  service  lines  and  other  distributions,  conductors, 
or  for  examining,  testing,  regulating,  measuring,  directing,  or  controlling  the  supply 
of  energy,  or  for  examining  or  testing  the  condition  of  the  mains  or  other  portions  of 
the  works,  or  tor  other  like  purposes  connected  with  the  undertaking,  and  the  under- 
takers may  place  therein  meters,  switches,  and  any  other  suitable  and  proper 
apparatus  for  aay  of  the  above  purposes.  Every  such  box,  including  the  upper 
surface  of  covering  thereof,  shall  be  constructed  of  such  materials,  and  shall  be 
constructed  and  maintained  by  the  undertakers  in  such  manner  as  not  to  be  a  source 
of  danger  whether  by  reason  of  inequality  of  surface  or  otherwise. 

12.  Where  the  exercise  of  any  of  the  powers  of  the  undertakers  in  relation  to  the 
execution  of  any  works  (including  the  construction  of  boxes)  will  involve  the  placing 
of  any  works  in,  under,  along,  or  across  any  street  or  public  bridge,  the  following 
provisions  shall  have  effect :  (a)  One  month  before  commencing  the  execution  of  such 
works  (not  being  the  repairs,  renewals,  or  amendments  of  existing  works  of  which 
the  character  and  position  are  not  altered)  the  undertakers  shall  serve  a  notice  upon 
the  Postmaster- Qeneral  describing  the  proposed  works,  together  with  a  plan  of  the 
works  showing  the  mode  and  position  in  which  such  works  are  intended  to  be 
executed,  and  the  manner  in  which  it  is  intended  that  such  street  or  bridge  is  to  be 
interfered  with,  and  shall,  upon  being  required  to  do  so  by  the  Postmaster-General, 
give  him  any  such  further  information  in  relation  thereto  as  he  may  desire. 
{b)  The  Postmaster-General  may  in  his  discretion  approve  of  any  such  works  or 
plan  subject  to  such  amendments  or  conditions  as  may  seem  fit,  or  may  dis- 
approve the  same,  and  may  give  notice  of  such  approval  or  disapproval  to  the  under- 
takers, (c)  Where  the  Postmaster- General  approves  any  such  work,  works,  or  plan 
subject  to  any  amendments  or  conditions  with  which  the  undertakers  are  dissatisfied, 
or  disapproves  of  any  such  works  or  plan,  the  undertakers  may  appeal  to  the  Board 
of  Trade,  and  the  Board  of  Trade  may  inquire  into  the  matter  and  allow  or  disallow 
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WRimBAPEL  B^oh  appeal,  and  approve  any  Buoh  works  or  plan  eabject  to  such  amendmente  or 

BoABD  OF      conditionB  as  may  seem  fit,  or  may  disapprove  the  same,     (d)  If  the  Postmaster- 

WoBKS        General  fail  to  give  any  snoh  notice  of  approval  or  disapproval  to  the  undertakers 

o.  within  one  month  after  the  service  of  the  notice  upon  him,  he  shall  be  deemed  to 

Obow,        bave  approved  such  works  and  plans,    (e)  Notwithstanding  anything  in  this  order 

or  the  principal  Act,  the  undertakers  shall  not  be  entitled  to  execute  any  such  works 

1001.         M  above  specified,  except  so  far  as  the  same  may  be  of  a  description  and  in  accord. 

ance  with  a  plan  which  has  been  approved,  or  is  to  be  deemed  to  have  been  approved,  by 

Electric       ^^®  Postmaster-G^neral  or  by  the  Board  of  Trade  as  above-mentioned,  but  where  any 

UghUng—     ^^^  works,  description,  and  plan  are  so  approved,  or  to  be  deemed  to  be  approved, 

Bexea  in      ^^®  undertakers  may  cause  such  works  to  be  executed  in  accordance  witii  soeh 

str^tg description  and  plan,  subject  in  all  respects  to  the  provisions  of  this  order  and  of  the 

Notice  ef     P>^noip<^  Act.    (/)  If  the  undertakers  make  default  in  complying  with  any  of  the 

tntenHen  to    i^^ren>onts  or  restrictions  of  this  section,  they  shall  (in  addition  to  any  other  com- 

construct    ■     P®i^><^tion  which  they  may  be  liable  to  make  under  the  provisions  of  this  order  or  the 

Depoeit  of     V^^^^P'^  Act)  make  full  compensation  to  the  Postmastor-G^neral  for  any  loss  or 

^^fn^ng  damage  which  he  may  incur  by  reason  thereof,  and,  in  addition  thereto,  they  shaU  be 

u  BuildinaB    ^^*^^®  ^  *  penalty  not  exceeding  ton  pounds  for  every  such  default,  and  to  a  daily 

eiruetwee '    P^o'^^J  ^^^  exceeding  five  pounds :  Provided  that  the  undertaking  shall  not  be  subject 

oricorfcs"-^    ^  "^"^  penalties  as  iSoresaidif  the  Court  having  cognisance  of  the  case  shall  be  of 

London       op^i^ion  ^kat  the  case  was  one  of  emergency,  and  that  the  undertakers  complied  with 

Bwldma  Act         requirements  of  this  section  as  far  as  was  reasonable  under  the  circumstances. 

ifiAiL.     '      '^^  undertakers  shall  serve  a  like  notice  and  plan  upon  the  county  council  in 

57  if-  58   V  t  '^^^^^^^  ^  those  served  upon  the  Postmaster- Gheneral,  and  where  any  street  or  public 

Of    0  ytct,  |„^^}gQ  jg  repairable  by  the  county  council  the  other  provisions  of  this  section  shall 

^'  ^145*       ^^^  ^^^  necessary  modification  apply  to  the  county  council  in  like  manner  as  to 

«.  140.        ^j^^  Postmaster-GeneraL    Nothing  in  this  section  shall  exempt  the  undertakers  from 

any  penalty  or  obligation  to  which  they  may  be  liable  under  this  order  or  otherwiae 

by  law  in  the  event  of  any  telegraph  lines  of  the  Postmaster-General  being  at  any 

time  injuriously  affected  by  the  undertaker's  works  or  supply  of  energy. 

On  or  about  the  6th  day  of  November^  1899,  the  appellauts 
began  to  constract  in  Grreat  Prescott-street,  under  the  public 
footway  at  or  near  the  junction  of  the  street  with  Leman-street, 
three  boxes,  which  were  necessary  for  the  purposes  in  connection 
with  the  supply  of  electrical  energy. 

The  boxes  were  constructed  of  iron  and  brickwork. 

It  was  assumed  at  the  hearing  before  the  magistrate  that 
in  connection  with  the  construction  of  the  boxes  the  appellants 
fulfilled  all  the  requirements  of  the  Provisional  Order,  bat  it 
was  understood  that  the  respondent  reserved  his  right  to  contend 
the  contrary  in  any  future  proceedings. 

The  street,  Great  Prescott-street,  is  not  a  street  repairable  by 
the  London  County  Council,  but  is  repairable  by  the  appellants 
as  the  authority. 

The  appellants  did  not,  before  commencing  the  construction 
of  the  boxes,  serve  on  the  district  surveyor  a  building  notice 
respecting  the  same  under  the  London  Building  Act,  1894, 
8.145. 

On  the  part  of  the  respondent  it  was  contended  that  the  boxes 
being  a  building,  structure,  or  work  within  the  meaning  of 
sect.  145  of  the  London  Building  Act,  1894,  the  appellants  were 
bound,  before  beginning  the  same,  to  serve  upon  tne  respondent 
as  such  district  surveyor  a  building  notice  as  prescribed  by  the 
section. 

On  the  part  of  the  appellants  it  was  contended  that  the  London 
Building  Act,  1894,  did  not  apply  at  all  to  boxes  constructed 
in   streets  under  the  provisional  order,  inasmuch  as  the  order 
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conUfcinB  a  complete  code  regulating  the  materials,  situation,  and  WnrROHiPBL 
mode  of  constraction  of  sach  boxes,    and  provides    complete    ^^^^g' 
machinery  for  enforcing  such  regulations,  with  which  special         ^, 
code  and  machinery  the  London  Building  Act,  1894  (being  an       Oww. 
Act    generally    applicable    in    the    administratiye    county   of        j^^ 

London  passed  after  the  Provisional  Order  came  into  force)  is        .* 

inconsistent.  EUetric 

The  magistrate  found  as  a  fact,  so  far  as  it  is  a  question  of  fact,    %^>v.^ 
and  in  law,  that  the  boxes  so  constructed  as  above  were  building     gin^u— 
structures  or  works  within  the  meaning  of  sect.  145  of   the     Notice  of 
London  Building  Act,  1894,  and  having  regard  to  the  provisions   ^"^^^^^J^ 
of  sects.  72,  201,  and  208  of  the  Act,  he  held  that  the  provisions    ^^^ 
of  sect.  145  were  not  inconsistent  with  the  said  special  Act,  and     plant- 
he  accordingly  convicted  the  appellants.  "BuOdinjr*, 

The  jud^ent  of  the  learned  magistrate    setting    forth  the   JI^JlJ^Tfl 
grounds  of  his  decision  was  as  follows,  and  was  to  be  taken  as      London, 
part  of  the  case  :  B^Ulding  Act, 

*  XS94_ 

This  is  a  sommons  taken  oat  by  the  district  snrreyor  against  the  Whitechapel  ^^  •.  ^  y^^ 
Board  of  Works  for  not  having  given  him  notice  before  they  began  certain  works —  c  r«a^ii 
Tiz.,  the  eonstmction  of  boxes  or  chambers  under  the  street  for  the  purpose  of  '  « ^e  ' 
eleetric  lighting.  Mr.  Dickens,  for  the  defendants,  contended  that  it  was  not  neoes- 
aary  for  l£em  to  give  such  notice,  first,  because  the  London  Building  Aot,^  18M,  does 
not  iqpply,  the  boxes  being  constructed  under  the  provisions  of  the  Electric  Lighting 
Orders  Oonfirmation  Act,  1892,  a  special  Act  which  he  said  is  not  consistent  with  the 
genera]  Act,  and  therefore  overrides  it ;  and,  secondly,  because,  even  if  the  general 
Act  does  govern,  these  boxes  are  not  **  buUdings,  structarss,  or  works  **  within  its 
meaning.  By  sect.  72  of  the  London  Building  Act,  1894,  it  is  enacted  that  any 
eonstrueiion  under  any  public  way  shall  be  constructed  in  any  such  manner  as  may 
be  approved  by  the  district  surveyor,  and  by  sect  145,  where  any  *'  building,  or 
structure  or  work  **  is  about  to  be  beffun,  a  buildinff  notice  respecting  it  must  be  served 
on  the  district  surveyor.  In  the  Electric  Lightmg  Orders  Oonfirmation  Act,  1892, 
the  clauses  relied  on  by  Mr.  Dickens  were  the  11th  and  12th.  Clause  11  gives  power 
to  the  undertaker8't.s.,  the  Whitechapel  Board  of  Works,  to  *' construct"  Can 
expression  which  has  a  bearing  on  the  second  part  of  Mr.  Dickens*  argument)  boxes 
m  the  streets.  The  Srd  paragraph  of  that  clause  enacts  Uiat  every  such  box  shall  be 
constructed  in  such  manner  as  not  to  be  a  sonroe  of  danger  by  reason  of  inequality 
of  surface  (».«.,  to  the  pubUc  using  the  streets)  or  otherwise.  Who  is  to  be  the  judge 
whether  there  is  any  such  danger  ?  F^bably  not  the  undertakers  themselves  but 
the  duly  appointed  o£Boer  under  the  Building  Act  whose  duties  are  imposed  by 
sect  72  of  that  Act  The  clause  12  requires  a  notice  of  the  works  with  plan  to  be 
served  on  the  Postmaster-General  and  also  upon  the  oounty  council;  on  the  Post- 
master-General on  account  of  the  exiffencies  of  the  Post  Office,  and  en  the  county 
council  because  if  the  street  is  repairable  by  tliem  the  other  provisions  of  the  section 
shaU,  witii  the  necessary  modification,  apply  to  them  in  like  manner  as  to  the 
Postmaster-General.  It  appears  to  me  that  this  12th  clause  only  deals  with  the 
notices  to  be  given  to  the  Postmaster-General  and  the  county  council  for  the  purposes 
I  have  naentioned,  and  has  nothing  to  do  with  the  notice  required  to  be  given  to  the 
district  surveyor  where  any  structure  is  to  be  made  under  any  public  way  that  he 
may  look  after  and  guard  the  safety  of  the  public  using  the  way.  Mr.  Diokens 
asked:  "Why  give  notice  to  the  district  surveyor  who  says  he  has  nothing  to  do 
with  the  streets  ? "  The  answer  to  that  question  is  the  72nd  section  itselt  The 
principle  whidi  has  to  guide  me  in  coming  to  a  decision  on  this  point  is — Is  there 
anything  in  the  special  Act  of  1882  so  inconsistent  with  the  general  Act  of  1894  that 
they  cannot  stand  together  ?  If  such  inconsistency  does  exist,  the  provisions  of  the 
special  Act  must  override  those  of  the  general  Act,  and  it  was  held  in  the  cases 
cited  by  Mr.  Dickens — City  and  South  London  Hailwajf  Cowpang  v.  London  County 
Cornea  (SB  L.  T.  Rep.  632;  (1891)  2  Q.  R  518)  and  London  County  CouncUr. 
School  Board  of  London  (1892)  3  Q.  &  606)— that  such  inconsistency  did  exist  But 
if  the  provisions  of  the  two  Acts  are  reconcilable,  the  cases  of  Uckfidd  Rural 
CouneU  v.  Oowborough  District  WaUr  Compaq  (81  L.  T.  Rep.  589 ;  (1899)  2  Q.  B. 
664),  and  more  recentiy  the  London  County  Chuncii  v.  Wandsworth  and  Putney  Gas 
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Whitmjhapsl  Company  (82  L.  T.  Rep.  662)  show  that  the  proyiuons  of  the  general  Act.  mqst 

BoABD  or  prevail.    I  am  unable  to  see  any  inconsistency  here.    The  nndertakers  who  sere  by 

WoBKS  Btatate  gfiven  powers  for  interfering  with  the  streets  have  to  give  noticee  (for  certain 

tr.  porpoees)  to  the  Postmaster-Gheneral  and  to  the  county  council,  but  that  liability  is 

Obow.  quite  consistent  with  an  obligation  to  give  notice  to  the  district  surveyor  (as  tibey 

_^_  would  have  had  to  do  had  they  been  doing  any  similar  work  not  under  the  statutory 

1901.  powers)  in  order  that  he  might  see  that  the  work  was  properly  done  for  the  public 

safety.     Further,  upon  the  question  of  whether  the    Building  Act  applies,  it  is 

EUcUit  important  to  look  at  sect.  201,  the  exemption  clause,  which  does  not  include  electric 

Ug'Myng lighting,  though  it  specially  mentions  railway,  dock,  and  gas  companies,  but  there  is 

Boanifi  a  section  (208)  which  does  specially  mention  electric  supply  companies  and  exempts 

fffeeif—  certain  buildings  (these  boxes  or  chambers  not  being  amongst  the  number)  from  the 

NoUoB  of  S^i^ond  provisions  of  certain  parts  of  the  Act,  the  inference  to  be  drawn  therefrom 

intentMn  to  ^^'^S  ^^^  ^^^  other  building  of  such  companies  were  to  be  subject  to  the  provisions 

eoi^f^^f,l o'  the  Act    Upon  the  second  point — whether  these  boxes  or  chambers  (which  are 

DwotUof  "^^^i^^ly  o^  varying  sizes)  are  buildings  or  structures  or  works  within  the  meaning 

^^ijf^^  of  the  145th  section — I  am  of  opinion  that  they  are.    They  are  the  artificial  work  of 

**BviUdma  °^'^*  ®'^^*ted  and  then  specially  constructed  with  bricks  and  mortar,  and  used  for  a 

ttruetwrM*  ^o^oite  purpose.    I  can  see  no  reason  why  the  terms  should  not  apply  to  buildings 

\   ,f  J_  below  as  well  as  on  the  surface  of  the  ground  which,  indeed  was  the  view  expreaaed 

tjLl  ^y  t^  Jndges  in  Thompson  v.  Sunderland  Gcu  Company  (37  L.  T.  Sep.  80  ;  2  Ex.  Div. 

^^^  429).    I  find  that  in  the  case  of  the  Mayor,  j-c.,  of  Tunbridge  Weflt  v.  Baird(74 

IftQA  ^'  '^'  ^P-  ^^ 5    t^®^^^  ^  ^-  ^*)  ^"^  Halsbury,  Lord  HerscheU,  and  Lord 

K*?  J^KA  V"  t    ^c^iu^hten  speak  of  a  convenience  which  the  corporation  had  made  in  one  of  the 

bl  f  dtf  Ktct.  Btf^^^^  gQQ]^  ^  (l^  ^ep^  qI  9ft^  m^d  lighted  by  skylights  on  level  with  the  surface 

^  ^1??^        ^^  ^®  atreet  as  a  building  the  erection  of  which  is  complained  of — of  the  construction 

s.  140.         of  ^g  underground  chamber,  Am.     As  a  matter  of  fact  and  of  law  then  I  find  thai 

these  boxes  or  chambers  come  within  the  l45th  section.     I  therefore  impose  the 

nominal  penalty  of  one  shilling  with  ten  guineas  costs. 

Dickens f  5[.C.  {Q,  J.  Talbot  yriiAi  him)  for  the  appellants. — ^We 
contend  that  by  virtue  of  the  Electric  Lighting  Acts  and  Pro- 
visional Orders  the  Whitechapel  Board  of  Works  are  made  the 
electric  authority  for  the  district^  and  the  special  provisions  of 
those  Acts  and  Orders  are  not  controlled  by  the  London  Bailding* 
Act;  1894.  It  is  contended  by  the  other  side  that  these  two  sets 
of  provisions — namely,  the  Electric  Acts  and  Orders  and  the 
London  building  regulations  can  work  together.  But  that  is  a 
fallacy^  for  when  you  look  at  the  Electric  Acts  and  Orders,  not 
only  do  they  deal  with  electric  works,  but  also  with  the  safety 
of  the  public.  The  reason  why  they  are  not  to  work  together  is 
that  if  you  did  so  you  would  get  two  authorities  dealing  with  the 
same  matters  and  all  the  attendant  difficulties  arising  therefrom. 
The  way  in  which  two  statutes  of  this  kind — ^namely,  special  and 
general  enactments,  are  to  be  dealt  with  is  clearly  laid  down  hy 
Lord  Selborne  in  Seaward  v.  Vera  Cruz  (52  L.  T.  Rep.  474 ;  10 
App.  Gas.  68).  They  referred  to  :  Electric  Lighting  Act,  1882 
(45  &  46  Vict.  c.  56),  ss.  3,  4,  6  (c),  (e),  (gf),  12,  18,  14;  Electric 
Lighting  Act,  1888  (51  &  52  Vict.  c.  12),  s.  4;  Whitechapel 
District  Electric  Lighting  Order,  1892,  clauses  10, 11, 12, 13, 63  ; 
Electric  Lighting  Orders  Confirmation  (No.  6)  Act,  1892  (55  &  56 
Vict.  c.  ccxx.).  These  euactments  constitute  an  absolute  code 
dealing  with  the  subject,  which  has  been  designed  to  meet  two 
points — viz.,  the  safety  of  the  public  and  the  care  of  the  wires 
of  the  Postmaster-General.  If  the  county  council  are  the  road 
authorities,  notice  must  be  given  to  them  and  they  may  require 
certain  things  to  be  done,  and  if  any  difference  arises  the  matter 
is  to  be  referred  to  the  Board  of  Trade.    Directly  the  Board 
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of  Trade  gives  its  consent  the  work  may  be  proceeded  with.  WHmciLLraL 

[Granthax,  J. — But  in  all  these  provisions  and  sections  nothing  ®^^  ^' 

is  said  as  to  who  is  to  see  that  the  details  are  being  properly  ^^ 

carried  out.]     That  is  provided  for  by  clause  12  of  the  Order.  Gsow. 

[KiNNSDT^   J. — Then   the  Whitechapel  Board   are   to   be   the  7777 

judges  of  their  own  misdoing  if  such  occurs.]     Notice  has  to  be  

giYen  to  the  county  council,  but  not  to  the  district  sarveyor,  who  Electric 

is  quite  a  different  entity.     It  was  never  contemplated  that  this  l^^<t>»y— 

should  be  a  building  within  sect.  203  of  the  London  Buildinj^  gt^s*! 

Act^    1894,   for  that  Act  was   never  intended  to  apply  at  all.  Notice  of 

[Ejiknkdt,  J. — But  sect.  160  shows  that  the  district  surveyor  is  intention  to 

to   be   in  constant  communication  with   the   county   council.]  '^©•JJ'^ 

The  other  side  say  that  two  notices  ought   to  be  given,   but,  plan*— 

if  that  is  so,  notice   to  the  county   council  is   quite   illusory.  **  Building, 

The    notice  to   the  county  council  must  be  for  some  purpose,  oJ'^j^"!l 

and  there  can  be  no  necessity  to  give  a  notice  to  the  district  Lfmdon 

surveyor.  Building  Act, 

Avory,  K.C.  (Bowsell  with  him)  for  the  respondent. — ^The  cyi^sg"^^ 
question  here  is  whether  there  is  such  an  inconsistency  between  cf  ecvtii. 
the  special  Act  and  the  general  Act  that  they  cannot  stand  »,  145. 
together.  If  no  such  inconsistency  exists,  then  the  Whitechapel 
Board  is  subject  to  the  general  Act.  A  question  might  arise  if 
the  district  surveyor  required  them  to  do  something  inconsistent 
with  the  requirements  of  the  Board  of  Trade,  but  that  has 
not  arisen  here.  This  is  a  proper  matter  to  come  under  the 
jurisdiction  of  the  district  surveyor,  and  that  being  so,  is  there 
anything  in  the  special  Act  to  prevent  that  happening  ?  If  the 
district  surveyor  is  to  supervise  the  carrying  out  what  the 
Board  of  Trade  has  approved,  there  can  be  no  inconsistency  in 
that.  Where  the  Board  of  Trade  has  laid  down  rules  as  to 
materials,  surely  the  district  surveyor  can  see  that  proper  materials 
are  used  7  Sect.  201  of  the  London  Building  Act,  1894,  shows 
certain  buildings  to  be  exempt  from  parts  6  and  7  of  the  Act 
dealing  with  construction,  but  they  are  not  exempt  from  part  13 
dealing  with  the  superintending  architect  and  district  surveyor. 
In  the  case  of  special  exemptions  they  are  all  specifically  dealt 
with  by  the  Act  of  1894;  for  instance,  gas  companies  have  to 
give  the  notice,  but  are  not  subject  to  certain  regulations,  while 
in  the  case  of  Government  buildings  no  notice  is  required  as 
provided  by  sect.  202.  By  sect.  203  buildings  for  the  supply  of 
electricity  are  dealt  with,  and  they  are  exempted  from  parts  5,  6, 
and  7,  but  not  from  part  13.  The  sole  reason  for  giving  notices 
and  plans  to  the  Board  of  Trade  and  the  Postmaster-Geueral  is 
to  enable  them  to  supervise  any  question  as  to  electricity. 
[Kennsdy,  J. — Can  it  be  confined  to  that  when  clause  11  of  the 
order  of  1892  is  considered?]  He  referred  to  Sion  College  v. 
Mayor  of  London  (84  L.  T.  Rep.  133;  (1901)  1  Q.  B.  617); 
Uckfield  Rural  Council  v.  Crowborough  Water  Company  (81  L.  T. 
Rep.  539 ;  (1899)  2  Q.  B.  664) ;  London  County  Council  v. 
Wandsworth  and  Putney  Gas  Company   (82  L.  T.  Hep.  562). 
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Whitbohapkl  There  is  nothing  in  the  special  Acts  and  Orders  inconsistent  with 
^y^/    the  requirements  of  sect.  145  of  the  Act  of  1894. 

^  Talbot,  in  reply,  referred  to  Vernier  v.  McDonnell  (76  L.  T. 

OboV       Rep.  152 ;  (1897)  1  Q.  B.  421). 
lioT  Grantham,  J. — In  my  judgment,  the  appellants  have  failed  to 

!        show  that  the  decision  of  the  learned  magistrate  is  wrong,  and 

El&drie      our  judgment  must,  therefore,  be  for  the  respondent.     There  is 
i^hiing^    no  difference  of  opinion  between  the  parties  as  to  the  principle  of 
streeu^     law  that  has  to  be  applied  in  determining  whether  or  not  an  Act 
Notice  of     of  Parliament  can,  or  does,  override  some  of  the  sections  or  pro- 
int&ntion  to  yisions  Contained  in  a  previous  Act  of  Parliament.  The  judgment 
*iJapo«S  of    ^^  Lord  Selborne  in  the  case  of  Seward  v.  Vera  Cruz  (52  L.  T. 
plans—      Rep.  474 ;  10  App.  Gas.,  at  p.  68)  has  always  been  accepted  as 
''BuHdvngj    the   ruling  authority  on  that  question,  and  in  that  case  Lord 
or*toorJki*'*~  Selbome  said :  "  Now,  if  anything  be  certain  it  is  this — ^that 
London      where  there  are  general  words  in  a  later  Act  capable  of  reason- 
BMlding  Act,  able  and  sensible  application  without  extending  them  to  subjects 
57  i^68~r*  t   ^V^^^^^y  dealt  with  by  earlier  legislation  you  are  not  to  hold 
e.  ccxxii.      ^^at  earlier  and  special  legislation  indirectly  repealed,  altered,  or 
8, 145.       derogated  from  merely  by  the   force    of  such   general   words 
without  any  indication  of  a  particular  intention  to  do  so.''     The 
diflSculty  arises,  however,  in   applying    it.     Does  the   London 
Building  Act  of  1894  revoke  or  tdter,  by  construction  of  general 
words,  the   Electric   Lighting  Acts,    1882   and   1888  f     Is  the 
language  of  the  former  Act,  where  it  directs  that  notice  is  to 
be  given  to  the  district  surveyor   before   commencing    work^ 
inconsistent  with  the  powers  given   to  the  appellants  by  the 
Electric  Powers  Acts,  1882  and  1888,  and  the  Provisional  Order  of 
1892  for  the  supply  of  electricity  to  their  district  ?     In  my  judg- 
ment, it  is  not.     It  is  true  that  the  appellants  have  power  given 
them  to  provide  electricity  for  their  district,  and  that  by  statute 
they  are  obliged  to  lay  the  schemes  they  propose  to  adopt  and 
the  plans  by  which  they  propose  to  give  effect  to  it  before  the 
Postmaster-General  and  the  county  council,  but  neither  one  body 
nor  the  other  is  bound  to  see  how  the  work   is   done.      The 
necessity  of  obtaining  the  sanction  of  the  Postmaster-General  is 
evidently   for   the    purpose   of  enabling  him   to   see  that  the 
interests  of  the  Post  Office  are  not  prejudiced,  and  not  in  any 
way  to  provide  for  supervision  of  the  work  to  be  done.     Again, 
when  the  authority  that  is  to  provide  electricity  for  any  district 
proposes  to  break  up  a  road  it  is  clearly  necessary   that  the 
authorities   responsible   for  the  repairs  of  the  road  should   be 
made   acquainted  with  the  proposals  of  the  lighting  authority, 
that  they  may  consider  whether  the  scheme,  if  properly  carried 
out,  would  be  inconvenient  or  injurious  to  the  public ;  and  in 
the  same  way  the  notice  to  the  London  County  Council,  as  the 
superior  municipal  authority  of  the  district,  is  desirable,  if  not 
necessary,  that  the  council  may  be  cognisant  of  what  is  going 
to  be  done  in  one  of  the  districts  included  in  its  municipal  area 
on  such  an  important  matter  as  the  provision   of  electricity. 
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Not  one  of  these  notices,  however,  has  reference  to  any  control  Whtpmhapd. 
of  the  way  in  which  the  work  is  to  be  or  is  being  performed,  or    ^^^;^^' 
as  to  the  compalsory  sapervision  of  the  work  during  its  con-  ,;. 

stmction,  but  the  section  of  the  Building  Act  in  question — viz.,       Grow. 
sect.  145 — ^requires  such  a  notice   to    be  given  to  the  district       -777 

surveyor  as  will  enable  him  to  know  when  the  work  is  to  be        1 

commenced  and  the  details  of  the  proposed  work,  so  that  he      Electric 
can  survey  the  work  when  commenced,  and  see  that  the  details     WyWinj;— 
are  carried  out  in  conformity  with  any  bye-laws  that  may  have     gtre^-^ 
been  passed  in  reference  to  such  buildings.  How  can  it  be  said  that     Notice  of 
it  is  inconsistent  with  or  contradictory  to  the  general  provisions  of    *»*«»*M>n  to 
the  Electric  Lighting  Acts,  under  which  the  appellants  obtained    ^^^^^ 
their    authority   to  provide    the  electricity  for  their    district?      plane— 
Which  of  the  sections  of  the  Electric  Lighting  Acts  or  of  the    "  Building, 
provisional  order  is  thereby  repealed,  altered,  or  derogated  from  ?    '^^^j^l^ 
The  supervision  proposed  may  be  unnecessary,  may  be  a  work  of      London 
supererogation,  but  it  does  not  necessarily  at  all  conflict  with  the  Bwlding  Act, 
powers  given  by  the  earlier  Acts.      But,  again,  can  it  be  said  g-  ^ts'vict 
that  the  mind  of  the  Legislature  in  passing  the  Building  Act,      clccmin. 
1894,  was  not  drawn  to  the   special  Acts   in  question,  and  that      e,  145. 
those  who  drew  the  Act  were  not  fully  alive  to  the  existence  and 
provisions  of  the  Electric  Lighting  Acts,   when  we  see  that  by 
sects.  201,  202,  and  203  they  expressly  exempt  a  great  number 
of  buildings,  and  by  sect.  203  especially  exempt  local  authorities 
or  companies  in  the  position  of  the  appellants,  having  statutory 
powers  for  the  supplying  of  electricity,  from  certain  parts  of  the 
Act  of  1894  which  would  otherwise  apply  to  them.     The  inser- 
tion of  those  exceptions  seems,  therefore,  to  show  that  the  Legisla- 
ture advisedly  intended  that  the  work  done  under  these  Electric 
Lighting  Acts,  and  the  Provisional  Orders  obtained  under  those 
Acts,  should  be  under  the  supervision  of  the  same  authority  that 
was  entrusted  with  the  supervision  of  all  building  works  in  the 
district,  and,   knowing  something  of  the  way  in  which  public 
authorities  sometimes  do  their  work,  I  do  not  think  the  general 
rale  as  to  compulsory  supervision  at  all  unnecessary.     For  these 
reasons  my  judgment  must  be  for  the  respondent. 

Ejbnkedt,  J. — I  have  come  to  the  same  conclusion,  and  I 
concur  in  that  view  which  I  was  inclined  to  take  after  we  first 
heard  the  case  and  which  has  been  expressed  by  my  brother 
Grantham,  and  agreeing  as  I  do  generally  in  that  view,  I  only  . 
desire  to  add  very  few  words.  I  wish  to  call  attention  myself 
especially  to  the  effect  of  sect.  203  read  with  the  earlier  sect.  138, 
which  is  in  part  13  of  the  Act.  Sect.  138  shows,  to  my  mind, 
the  clear  intention  of  the  Legislature  as  to  the  universal  applica- 
tion which  the  Act  is  intended  to  have,  except  where  exemption 
is  made  by  the  terms  of  the  Act  itself.  It  provides  that,  ''  Sub^ 
ject  to  the  provisions  of  this  Act,  and  to  the  exemptions  in  this 
Act  mentioned,  every  building  or  structure,  and  every  work  done 
to  or  in  or  upon  any  building  or  structure  shall  be  subject  to 
the  supervision  of  the  district  surveyor  appointed  to  the  district 
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WmnciiiLPK.  in  which  the  building  or  straotare  is  situate/'    That  is  a  section 

^J^^^'    as  I  have  said,  in  part  13,  which  is  headed  '*  Superintendent, 

V.  Architect,  and  District  Surveyor/'     There   being,   then,   that 

Grow.       general  clause,  we  have  sect.  203.    Now,  the  effect  of  sect.  203  is 

TTTT        this  :  It  follows  certain  sections  which  begin  with  201,  and  which 

'       are  headed  '^  Application  of  Acf      Sect.  201  expressly  exempts 

EUctrte      from  the  operation  of  parts  6  and  7  a  long  list  of  buildings. 
lifting—    Sect.  202  exempts  altogether  certain  Government  and  public 
8^etL^     buildings.     Sects.  204  and  205  especially  exempt  other  special 
Notice  of     property.     Then  we  have  203,  which  refers  to  buildings  for  the 
intentionio  supply  of  electricity  and  runs   thus,  so  far  as  it  is  material  : 
fSmofif^  of    "  When  a  local  authority  or  a  company  has  statutory  powers  for 
plane—      the  supply  of  electricity  in  any  metropolitan  district,  the  building 
"  Building,    of  such  local  authority  or  company  used  as  a  generating  station 
^^^^'L  ^^  ^^r  works  shall  be  deemed  to  be  a  special  building  to  which 
London      the  general  provisions    of  parts  5,   6,  and  7,  and  the  1st  and 
Building  Act,  2nd  schedules   to   this   Act  do  not    apply,  and  plans  thereof 
57  i^58~F'  t  ®^*^^   ^®    submitted    to    the    council   for    approval,    and   the 
c,eemiii.      council    shall    have    power    to   authorise  " — and    then    there 
<.  145.       are  certain  special    exemptions  as   to  height — ''  and  in    other 
respects  to  exempt  such   building  from   any  of  the  provisions 
of  this  Act  if  they  think  fit.''    It  seems  to  me  that  the  appellants 
are  in  somewhat  of  a  dilemma  having  regard  to  that  section  and 
the  section  to  which  I  have  already  referred  showing  the  inten- 
tion of  those  who  passed  the  Act  that  it  should  be  of  universal 
application   except  where  there  is   special   exemption.     If  the 
words  used  in  this  section  "  building  used  for  works,''  are  to  be 
read  as  including  these  boxes,  then  this  section  expressly  deals 
with  them  and  treats  them  as  special  buildings  so  far  as  regards 
parts  5,   6,    and   7,  and   therefore    by    implication    does    not 
exempt  them  so  far  as  regards  sect.  145,  which  is  a  section  not  in 
parts  5,  6,  or  7,  but  in  part  13.     If,  on  the  other  hand,  as  the 
appellants  contend,  the  expression  '^  building  used  for  works '' 
does  not  include  these  boxes,  then  the  section  which  expressly 
deals  with  the  local  authority  having  statutory  powers  for  the 
supply  of  electricity  and  exempts  from  the  operation  of  certain 
parts  of  the  Act  some  of   these  buildings   appears  to  me,   by 
implication  and  reasoning,  to  leave  these  boxes  to  be  subject  to 
all  the  provisions  of  the  Act.      I  only  desire  to  add  that  to  the 
judgment  which  has  already  been  delivered,  in  the  result   of 
which  I  concur. 

Grantham,  J. — My  brother  Darling  desires  me  to  say  that 
although  at  the  time  it  was  first  argued  he  was  inclined  to  differ 
from  my  brother  Kennedy  and  does  not  quite  see  his  way  to 
agree  with  us,  yet,  at  the  same  time  he  does  not  wish  to  differ. 

Appeal  dismissed. 

Solicitors:  Alfred  Turner  and  Sons;   W.  A,  Blaxland. 
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KING'S  BENCH  DIVISION. 

Friday,  May  3,  1901. 

(Before  Lord  Alyerstons,  C.J.  and  Lawbanck,  J.) 

Law  (app.)  v.  Gtbaham  avd  Bbadlbt  (reaps.),  (a) 

Factory  and  Workshop  Act,  1878 — Factory — Manufacturing  pro- 
cess— Use  of  mechanical  power — Bottling  beer — Washing  bottles 
— Adaptation  for  sale — 41  ^  42  Vict.  c.  16,  «.  93. 

Certain  premises  were  used  solely  for  the  purpose  of  washing 
bottles  and  bottling  beer.  Before  the  bottles  were  filled,  which 
was  done  by  manual  labour,  they  were  washed  inside  by  a  rotary 
brush  driven  by  a  small  gas  engine,  the  bottles  being  held  in 
position  by  hand  and  the  outsides  being  washed  by  manual 
labour.  Nothing  was  done  to  the  beer  itself,  and  no  process  of 
any  hind,  manufacturing  or  otherwise,  was  done  on  the  premises. 

Held,  that  the  premises  were  not  a  factory  within  sect.  93  of  the 
Factory  and  Workshop  Act,  1878. 

CASE  stated  upon  an  information  preferred  by  the  appellant 
against  tlie  respondents  for  that  they  being  the  occnpiers 
of  certain  bottling  works,  the  same  being  a  factory  within  the 
Factory  Acts,  did  fail  to  have  affixed  at  the  entrance  the  pre- 
scribed extract  of  the  Acts. 

On  the  hearing  of  the  information  the  following  facts  were 
proved  or  admitted : 

The  respondents  were  the  occupiers  of  the  premises  referred 
to  in  the  information,  which  they  used  solely  for  the  purpose  of 
washing  bottles  and  bottling  beer  in  their  trade  of  wholesale 
and  retail  beer  dealers. 

Before  the  bottles  were  fiUed  with  beer,  which  was  done  bv 
manual  labour  alone,  they  were  washed  by  manual  labour  with 
the  aid  of  mechanical  power.  The  bottles  were  washed  inside 
by  a  rotary  brush  driven  by  a  small  gas  engine,  and  were  held 
in  position  by  hand.  The  washing  of  the  outside  of  the  bottles 
was  affected  by  manual  labour  only. 

Nothing  was  done  to  the  beer  itself  to  in  any  way  alter  its 
nature  or  character  for  the  purpose  of  adapting  it  for  sale. 

No  process  of  any  kind,  manufacturing  or  otherwise,  was 
carried  on  on  the  premises,  beyond  that  of  washing  bottles  and 
bottling  beer  as  already  described. 

The  respondents  had  not  the  prescribed  abstract  of  the  Factory 
Acts  fixed  at  the  entrance  of  their  premises  in  the  prescribed 
form. 

(a)  Reported  1>y  W.  pi  B.  HstniBT,  Esq.,  Bairieter-fttxljaw, 
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Law  If  the  premises  came  within  the  definition  of  a  factory  nnder 

Graham  and  *^®  Factory  Act,  1878,  s.  93,  sub-s.  8,  (c),  then  the  respondent 

Bradley,  had  infringed  the  provisions  of  sect.  78  of  the  Act. 

It  was  contended  for  the  respondents  that  their  premises  were 

^^-  not  a  factory  within  the  meaning  of  the  Act  for  the  following 

Factory  and  reasons : — (1)  That  nothing  was  done  to  the  beer  itself  "to  adapt 

Workshop  it  for  sale/^     (2)  That  washing  the  bottles  and  bottling  the  beer 

Act,  1878—  were  not  "  adapting  the  beer  for  sale/'     (3)  That  no  manufac- 

Factory^      .       •  •    i  .i_  • 

ManufactW'  tunng  process  was  carried  on  on  the  premises. 

ing  process—      The  appellant  contended  that  washing  the  bottles  and  filling 

^»«  of      them  with  beer  in  the  manner  before  described  was  "  adapting 

T^ri"'   *!•«  feeer  for  sale"  and  was  also  a  "manufacturing  process/' 

BeerhottUng  within  the  meaning  of  the  Act,  in  aid  of  which  mechanical  power 

—Bottu      was  used. 

woihing  hy        rpj^^  justices  Were  of  Opinion  that,  according  to  the  tone,  intent, 

^Ada^lM^  and  meaning  of  sub-sect.  (3),  something  must  be  done  to  the 

for  sale—-     article  itself  for  the  purpose  of  adapting  it  for  sale,  and  that  even 

*^  fe*^  ^*'  assuming  filling  the  bottles  with  beer  was  adapting  the  beer  for 

*  '     '    sale,  the  premises  were  not  a  factory  inasmuch  as  the  bottling 

was    effected    by    manual    labour   alone,    without   the   aid    of 

mechanical  power.     They  were  also  of  opinion  that  no  manafac- 

tnring  process  was  carried  on  on  the  premises,  as  in  the  absence 

of    any   definition   in   the  Act  of   the   phrase  "manufacturing 

process ''  the  words  must  be  construed  in  their  ordinary  sense: 

{Spencer  v.  Livett,  82  L.  T.  Rep.  75;  (1900)  1  Q.  B.  498). 

They  therefore  held  that  the  respondent's  contention  on  each 
point  was  right,  and  gave  their  determination  against  the 
appellant  as  before  stated. 

The  definition  of  a  factory  is  contained  in  sect.  93  of  the 
Factory  and  Workshop  Act,  1878,  which  says  that  the  expression 
"factory^'  means  "  textile  factory '"  and  "non-textile  factory" 
or  either  of  such  descriptions  of  factories,  "  Non-textile  factory  " 
means  : 

(1)  Any  works,  warehouses,  furnaces,  mills,  foundries,  or  places  named  in  part  1 
of  the  4th  schedule  to  this  Act.  (2)  Also  any  premises  or  places  named  in  part  2  of 
the  said  schedule  wherein  or  within  the  close  or  curtilage  or  precincts  of  which 
steam,  water,  or  other  mechanical  power  is  used  in  aid  of  the  manufacturing  proceaa 
carried  on  there.  (3)  Also  any  premises  wherein  or  within  the  close  or  curtilage  or 
precincts  ef  which  any  manual  labour  is  exercised  by  way  of  trade  or  for  the  pur- 
poses of  gain  in  or  incidental  to  the  following  purposes,  or  any  of  them ;  that  is  to 
Bay — (a)  in  or  incidental  to  the  making  of  any  article,  or  part  of  any  article;  or  (6) 
in  or  incidental  to  the  altering,  repairing,  ornamenting,  or  finishing  of  any  article ; 
or  (c)  in  or  incidental  to  the  adapting  for  sale  of  any  article  and  wherein  or  within 
the  close  or  curtilage  or  precincts  of  which  steam,  water,  or  other  meehanical  power  ia 
used  in  aid  of  the  manufacturing  process  carried  on  there. 

H,  Sutton  for  the  appellant. — These  premises  were  within  the 
definition  of  a  "non-textile  factory,''  for  manual  labour  was 
exercised  for  making  an  article — viz.,  bottled  beer — and  if  it 
was  not  making  an  article  it  was  adapting  beer  for  sale. 
Mechanical  power  was  used  in  aid  of  the  process.  In  Petrie 
y.  Weir  (Ct.  Sess.  Cas.  5th  Series^  vol.  2,  1041)  the  premises 
consisted  of  a  jard  in  which  stones  were  dressed  by  manual 
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labour,   and  included  an  engine-honse  where   the   workmen's        Law 
tools  were  sharpened  on  a  grindstone  driven  by  a  gas-engine.   Q^^g^  j^^j^ 
No  other  mechanical  power  was  used  in  the  premises,  bat  they     Bradley. 

were  held  to  be  premises  in  which  mechanical  power  was  "  used        

in  aid  of  the  manufacturing  process  carried  on  therein  '*  within        ^^^ 
the  meaning  of  the  Factory  and  Workshop  Act,  1878,  s.  93  (3).    Factory  and 
That  case,  I  submit,  is  conclusive.  Workshop 

Travera  Humphreys  for  the  respondents.  ^*'  l^^^IT 

Lord  Alvebstonb,  O.J. — This  is  one  of  the  Acts  in  which  we  Mant^^tur- 
have  to  construe  language  which  is  very  near  the  line,  and  if  ing  process— 
one  could  find  any  guide  from  any  general  object  of  the  Act,  as        'Jf  ^^  » 
to  giving  the  words  a  very  wide  interpretation,  then  I  think  it   "^y,^!!? 
would  be  quite  possible  in  many  cases  to  bring  processes  within  Beer  hottUng 
these   words   as   factories  which   at  first  sight  they  were  not      —Boitu 
perhaps  intended  to  apply  to.    We  have  not  any  real  guide  here,   ^a*JjJJL,!L 
but  have  to  take  the  section  as  it  stands.    I  think  two  conditions   Adaptation 
must  concur,  either  (a),  (6),  or  (c),  and  the  last  words  of  the    for  sale--- 
section.     I  think  it  is  plain  that  bottling  beer  was  not  incidental  *J  |g*^  ^^'* 
to  the  making  of  an  article,  and  it  is  not  ''  the  altering,  repairing,     *     >  *     - 
ornamenting,  or  finishing  of  any  article.^^     I  doubt  if  it  can  be 
said  to  be  incidentally  adapting  it  for  sale,  but  I  think  it  might 
be  possible  if  that  were  the  only  thing  in  the  section,  to  take 
the  view  that  where  casks  of  beer  were  brought  in  wholesale 
and  bottles  provided,  the  putting  the  beer  into  bottles  might 
by  a  strained  meaning  of  the  words  be  an  adaptation  of  the 
article  for  sale.     Assuming  though  that  is  satisfied,  you  have  to 
construe  the  additional  words :    "  And  wherein  or  within   the 
close  or  curtilage  or  precincts  of  which  steam,  water,  or  other 
mechanical  power  is  used  in  aid  of  the  manufacturing  process 
carried  on  there.^'     I  think  that,  having  regard  to  what  we  have 
seen  before  in  the  other  part  of  the  schedule  and  the  section  as 
to  the  manufacturing  process,  that  the  washing  of  the  bottles  by 
mechanical  means  cannot  fairly  be  called  a  process  which  is  used 
in  aid  of  the  bottling  of  the  beer.     It  is  true  that  the  bottles 
ought  to  be  clean,  and  that  they  wash  the  bottles  because  they 
are  going  to  put  beer  into  them,  but  it  is  not  '^  in  aid  of '^  in  the 
sense  used  in  the  section.     Therefore,  though  I  admit  the  point 
is  near  the  line,  I  think  the  magistrates  were  right.     Now,  with 
regard  to  the  Scotch  case  I  do  not  wish  to  be  thought  to  dissent 
from  it,  because  I  can  see  in  one  sense  that  the  actual  condition 
of  the  tools  might  have  a  good  deal  to  do  with  the  dressing  of 
the  stone  for  sale,  and  whether  I  should  have  decided  the  Scotch 
case  in  the  same  way  or  not  I  need  not  now  consider.     I  do  not 
in  what  I  have  said  intend  to  overrule  the  Scotch  case,  because  I 
think  that  some  distinction  may  be  drawn  between  that  and  the 
one  now  before  us.     I  think  our  judgment  must  be  in  favour  of 
the  decision  of  the  magistrates. 

Lawsance,  J. — I  agree. 

Appeal  dismissed. 

Solicitors :  The  Solicitor  to  the  Treastiry;  Pyke  and  Parrott, 
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KING'S  BENCH  DIVISION. 

Wednesday,  May  8,  1901. 

(Before  Lord  Alvbrstonk,  C.J.  and  Lawbanck,  J.) 

PiccPORD  (app.)  V.  C0B8I  (reap.),  (a) 

Pawnbrohers — Pledge  of  stolen  goods  with  pavonbroker — Conviction 
of  pawner  for  larceny  of  goods — Liability  of  pawner  to  charge 
of  unlawful  pawning  after  conviction  for  larceny  —  Autrefois 
coTimQt— Pawnbrokers  Act  1872  (35  ^  86  Vict.  c.  93),  s.  33. 

The  fad  that  a  person  ha^  been  convicted  of  larceny  of  goods 
which  he  ha^  stolen  and  pawned,  does  not  prevent  proceedings 
being  afterwards  taken  against  him  under  sect,  33  of  the  Paton^ 
brokers  Act,  1872,  for  the  offence  of  knowingly  and  designedly 
pawning  goods  the  property  of  another  person.  Consequently 
where  a  person  who  has  stolen  goods  and  has  pawned  the  same 
with  a  pawnbroker,  has  been  convicted  of  larceny  of  the  goods, 
he  may,  notwithstanding  such  conviction  for  larceny,  be  after-- 
wards  charged  with,  and  convicted  under  thai  section  of,  the 
offence  of  unlawfully  pawning  the  stolen  goods. 

/^ASE  stated  by  the  metropolitan  police  magistrate  sitting  at 
^^     Worship-street  Police-coart  in  the  metropolis. 

At  a  Court  of  summary  jurisdiction  held  at  the  Worship-street 
Police-court  on  the  24th  and  3l8t  days  of  January,  1901,  an 
information  dated  the  18th  day  of  January,  1901,  was  preferred 
by  the  appellant  against  Antonio  Corsi  (the  respondent)  under 
sect.  33  of  the  Pawnbrokers  Act,  1872,  charging  that  the 
respondent  on  the  5th  day  of  January,  1901,  had  knowingly  and 
designedly  pawned  with  the  appellant,  being  a  pawnbroker 
within  the  meaning  of  the  Pawnbrokers  Act,  1872,  two  rings, 
being  the  property  of  one  Constance  Biddulph,  the  respondent 
not  being  employed  or  authorised  by  the  said  Constance 
Biddulph  to  pawn  the  same. 

This  information  was  heard  and  determined  by  the  mag^trate 
and  was  dismissed  by  him. 

Upon  the  hearing  of  the  information  the  following  facts  were 
either  admitted  or  proved  in  evidence  : — 

The  appellant  was  a  licensed  pawnbroker  within  the  meaning 
of  the  Pawnbrokers  Act,  1872. 

On  the  5th  day  of  January,  1901,  the  respondent  pledged  with 
the  appellant  two  rings  for  6Z.  then  advanced  by  the  appellant 

(a)  Reported  by  W.  W.  Obb,  Eiq.,  Banl»ter4ifi-Ltw, 
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to  the  respondent  on  the  secarity  thereof,   which  rings  had     Picktoid 
been  stolen  by  the  respondent  at  the  Avenae  Stndios,  where       ^^ 

he  was  employed,  and  which  were  the  property  of  Oonstance        

Biddulph.  1901. 

On  Uie  16th  day  of  January,  1901,  the  owner  of  the  rings      jrr~v^ 
charged  the  respondent  at  the  Westminster  Police-court  with  ^^^  i872— ' 
stealing  the  two  rinffs  on  a  day  prior  to  the  5th  day  of  January,     PUd^e  of 
1901.     The  respondent  was  convicted  and  was  thereupon  bound  ^toim^  goodi-^ 
over  by  recognisance  in  the  sum  of  101.  to  come  np  for  judg-  ^';;;Z^}J 
ment  if  called  npon.  Zoreenv— 

The  appellant  declining  to  give  up  the  rings,  the  owner,  on  the   Proa§eui%on 
16th  day  of  January,   1901,  issued    against   the   appellant   a  "^j^JI^]^;^* 
summons    nnder   the    Metropolitan   Police  Courts    Act,    1839    Practic&— 
(2  &  8  Vict.  c.  71),  s.  27,  for  unlawfully  refusing  and  neglecting    AntwfaiB 
to  deliver  the  two  rings  to  her.     This  summons  was  heard  on  35^J?^| 
the  22nd  day  of  January,  1901,  at  the  Westminster  Police-court,    ^^  93^ «.  33/ 
when  the  appellant  was  ordered  to  deliver  the  two  rings  to  the 
owner  on  payment  by  her  to  appellant  of  the  sum  of  32.,  and  in 
compliance  with  this  order  the  appellant  delivered  the  two  rings 
to  the  owner  and  received  the  above  sum  of  3Z.  from  her. 

The  respondent  had  not  repaid  the  above  sum  of  62.  advanced 
by  the  appellant  on  the  security  of  the  rings  or  any  part  thereof. 

It  was  contended  for  the  appellant  that  the  conviction  for 
larceny  of  the  rings  did  not  prevent  the  respondent  being  pro- 
ceeded against  under  sect.  33  of  the  Pawnbrokers  Act,  1872. 

No  one  appeared  for  the  respondent. 

The  magistrate  was  of  opinion  that  the  respondent,  having 
been  convicted  of  larceny  of  the  rings,  was  not  liable  to  be  con- 
victed of  another  criminal  oilFence  in  respect  of  the  same  property 
and  npon  the  same  facts  as  those  proved  npon  the  conviction 
for  larceny  ;  that  the  offence  under  sect.  33  of  the  Pawnbrokers 
Act,  1872,  was  a  criminal  offence  inasmuch  as  a  penalty  is 
awarded,  and  the  fact  of  a  Court  of  summary  jurisdiction  having 
the  power  in  addition  to  imposing  a  penalty  to  award  to  the  pawn- 
broker any  sum  not  exceeding  the  full  value  of  the  pledge  did 
not  constitute  a  civil  remedy  merely  for  the  purpose  of  recouping 
the  pawnbroker  for  any  loss  he  might  have  sustained. 

He  therefore  dismissed  the  information. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether 
the  respondent  having  been  convicted  of  the  larceny  of  the 
two  rings  as  aforesaid,  was  thereby  discharged  from  liability 
to  proceedings  under  sect.  33  of  the  Pawnbrokers  Act,  1872,  and 
whether  nnder  the  circumstances  aforesaid  the  magistrate  was 
right  in  dismissing  the  summons  against  the  respondent. 

If  the  Court  should  be  of  opinion  that  the  summons  was  pro- 
perly dismissed,  and  that  the  appellant  was  barred  from  proceed- 
ing under  sect.  33  of  the  Pawnbrokers  Act,  1872,  then  the  order 
of  dismissal  was  to  stand ;  but  if  the  Court  should  be  of  a  con- 
traiy  opinion,  then  the  case  was  to  be  remitted  to  the  magistrate 
with  the  opinion  of  the  Court  thereon. 
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PicKTOBD        The  Metropolitan  Police  Courts  Act,  1839  (2  &  8  Vict.  c.  71), 
p  ^'  provides : 

_^  Sect.  27.  And  be  it  enacted,  That  if  any  goods   shall   be   stolen  or  anlawfally 

1901.  obtained  from  any  person,  or  being  lawfully  obtained,  shall  be  unlawfully  deposited. 

_  pawned,  pledged,  sold,  or  exchanged,  and  complaint  shall  be  made  thereof  to  any  of 

Pavmhrokera  ^^®  ^^^^  magistrates,  and  that  such  goods  are  in  the  possession  of  any  broker,  dealer 

Act  1872 ^^  marine  stores,  or  other  dealer  in  second-hand  property,  or  of  any  person  who  shall 

Pledge  of     bave  advanced  money  upon  the  credit  of  such  goods,  within  the  metropolitan  police 

stolen  goods district,  it  shall  be  lawful  for  such  magistrate  to  issue  a  summons  or  warrant  for  the 

Oonvictum  of  Appearance  of  such  broker  or  dealer,  and  for  the  production  of  the  goods,  and  to  order 
pawner  for    ^^^^  goods  to  be  delivered  up  to  the  owner  thereof,  either  without  any  payment,  or 
Zarcenv iipon  payment  of  such  sum  and  at  such  a  time  as  the  magistrate  shall  think  fit,  Ae. 

/^uXSl      '^^^  Pawnbrokers  Act,  1872  (35  &  36  Vict.  c.  93),  provides  : 

owning —         Sect.  83.  If  any  person  knowingly  and  designedly  pawns  with  a  pawnbroker  any- 
Praetice —     thing  being  the  property  of  another  person,  the   pawner  not   being  employed  or 
Aatrefoia      authorised  by  the  owner  thereof  to  pawn  the  same,  he  shall  be  guilty  of  an  offence 
oonviot —      against  this  Act,  and  shall  be  liable,  on  conviction  thereof  in  a  court  of  summary 
85  4*  36  Viet,  jurisdiction,  to  forfeit  any  sum  not  exceeding  5L,  and  in  addition  thereto  any  sum 
c.  98,  8.  S3,    not  exceeding  the  full   value  of  the   pledge  as   ascertained    by   the  Court.     The 
forfeitures  when  recovered  shall  be  applied  towards  making  satisfaction  thereout  to 
the  party  injured,  and  defraying  the  costs  of  prosecution  as  the  Court  directs ;  but  if 
the  party  injui*ed  declines  to  accept  of  such  satisfaction  and  costs,  or  if  there  is  any 
surplus  of  the  forfeitures,  then  the  forfeitures  or  surplus  (as  the  ease  may  be)  shall 
be  paid  to  the  overseers  of  the  poor  of  the  parish  or  place  where  the  offence  is  com- 
mitted, for  the  use  of  the  poor  thereof. 

Avory,  K.C.  (0.  L.  Abtenhorough  with  him)  for  the  appellant. — 
The  question  is  whether  a  person  is  liable  to  be  convicted  of  the 
offence  ander  the  Pawnbrokers  Act  of  nnlawfally  pledging  goods 
of  another  person  after  he  has  been  convicted  of  larceny  of  the 
same  goods.  The  property  in  the  rings  did  not  pass  by  the 
larceny  to  the  respondent,  and  therefore  when  he  pawned  the 
rings  ne  was  pawning  the  property  of  another  person,  so  that 
the  case  comes  expressly  within  the  statute.  It  is  not  disputed 
that  this  offence  under  sect.  33  was  a  criminal  offence,  but  the 
next  question  is,  Could  the  defendant  plead  autrefois  convict^  and 
is  the  matter  res  judicata  ?  He  could  not  plead  autrefois  convict 
because,  although  it  is  a  criminal  offence^  it  is  not  the  same 
criminal  offence,  and  it  is  not  an  offence  necessarily  involved  in 
the  former  offence.  These  two  considerations  cover  the  two 
cases  of  autrefois  acquit  and  autrefois  convict.  It  is  a  conclusive 
answer  to  the  plea  autrefois  convict  or  res  judicata,  that  it  is  not 
the  same  criminal  offence  which  forms  the  subject  of  inquiry. 
The  man  who  steals  goods  does  not  necessarily  pawn  them ; 
the  pawning  is  a  separate  and  subsequent  transaction.  The 
case  of  Fancett  v.  Bierman  (14  Times  L.  Rep.  148)  throws  some 
light  on  the  point.  There  the  question  was  raised  whether 
under  this  section  (sect.  33)  the  pawnbroker  was  the  proper 
person  to  take  proceedings.  The  magistrate  held  that  the 
pawnbroker  was  not  the  party  injured  within  the  meaning  of 
the  Pawnbrokers  Act,  and  that  he  had  no  right  to  take  pro- 
ceedings under  this  section^  but  that  it  was  only  the  owner  of 
the  property  who  could  take  such  proceedings.  The  Court 
overruled  that  contention,  and  said  that  the  pawnbroker  was  the 
person  injured  within  the  meaning  of  this  septi^m.    That  case 
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therefore  decides  that  there  were  two   separate  offences^  one    Piokvobd 
committed  against  the   owner  of  the  property  and  a  second       ^^^^ 

offence  committed  against  the  pawnbroker.     The  object  of  this        ' 

Act  is  the  protection  of  pawnbrokers,  and  the  object  of  this        1901. 
particular  section  is  to  ffive  the  pawnbroker  a  remedy  against   _    ""T", 
any  person  who  deceives  him  by  pawning  property  which  does  ^^t,  1872— 
not  belong  to  him,  the  necessary  consequence  being  that  the     Pledge  of 
pawnbroker  altimately  has  to  give  up  the  property,  and  may  or  ^MMigwdg—- 
may    not    get    back  from   the    owner  the    amount   which   he    potlwwr%* 
has  advanced.       [Lord   Alvebstone,    C.J. — ^If  your  contention     larceny- 
is   not   right  the   remedy  given  to  the  pawnbroker  nnder  the    Prosecution 
section  of  getting  something  back  out  of  the  fines  would  be    pa^^lt 
taken  away.]     That  is  so,  as  the  latter  part  of  the  section  clearly    Practice— 
shows.     The  object  is  to  give  the  pawnbroker  a  remedy,  and     Aotrefoia 
also  to  give  him  some  recompense  for  the  money  which  he  has  35^35^4. 
lost,  and   which   the   Legislature   recognises   he  must  lose  on    c.  93, 9. 33. 
property  pawned  belonging  to  somebody  else.     The  magistrate 
thought  that  because  the  same  evidence  was  called  to  prove  the 
one  offence  as  was  called  to  prove  the  other,  therefore  the  defen- 
dant was  entitled  to  be  acquitted.     That  was  the  confusion  in 
his  mind,  and  it  is  very  clearly  expressed  in  the  recent  case  of 
Reg.  V.  Ollis  (83  L.  T.  Eep.  251;  (1900)  2  Q.  B.  758).     There 
a  man  was  indicted  for  false  pretences  and  acquitted.     A  second 
indictment  for  false  pretences  was  preferred  against  him,  and 
evidence  which  had  been  given  on  the  first  trial  was  repeated  at 
the  second  trial,  and  the  question  was  whether  that  evidence 
was  admissible.     Darling,  J.  there  says  (83  L.  T.  Rep.  at  p.  256; 
(1900)  2  Q.  B.  at  780  ) ;  "It  seems  to  me,  therefore,  that  by  the 
admission  of  this  evidence  the  defendant  was  not  bis  vexatus,  for 
I  feel  sure  that  those  words  are  not  to  be  understood  as  meaning 
that  a  man  is  not  to  be  more  than  once  annoyed  by  the  same 
evidence.     I  think  they  mean  that  he  is  not  to  be  by  legal 
process  twice  exposed  to  the  risk  of  being  found  guilty  of  the 
same  crime,  or  the  same  tort,  or  liable  twice  to  pay  the  same 
debt,  be  it  to  the  State  or  to  his  fellow  citizen.     To  hold  other- 
wise seems  to  me  to  rule  that  evidence  which  has  been  given 
once  shall  never  be  produced  again  against  the  same  defendant ; 
yet  it   is   plain  that  up  to  a  certain  point  the  evidence  must 
often  be  the  same,  although  the  defendant  is  accused  of  wrongs 
done  to    two   distinct  persons,   and   that  in   different  suits   or 
forensic   proceedings.^^      80   here,  up  to   a  certain   point,   the 
evidence  is  the  same;   but  the  evidence  necessary   to  convict 
the  defendant  of  larceny  does  not  involve  proving  that  he  has 
pawned  the  article.     He  may  be  convicted  of  larceny  without 
any  proof  that  he  has  pawned.     He  was  guilty  of  the  offence  of 
larceny  before  he  committed  the  other  offence,  which  is  a  separate 
and  subsequent  offence.      The  magistrate  was  wrong,  and  the 
defendant  ought   to  have   been   convicted  of  this   second   and 
subsequent  offence. 
The  respondent  did  not  appear. 
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PioKvoiD        Lord  Altbrstoni^  G.J. — In  my  opinion  the  learned  magistrate 
^'         ought  to  have  entertained  this  case.     I  think  the  ground  of  onr 

*       decision  may  be  shortly  pat  in  the  way  in  which  it  has  already 

1901.        been  pat  in  the  argament  for  the  appellant — ^namelyi  that  this 

"T"        was  a  statate  which  was  passed^  not  only  for  the  protection  of 

A^  1872-^  owners  of  goods^  bat  also  for  the  protection  of  pawnbrokers,  and 

PUdge  of    that  the  offence  charged  is  the  offence  specified  in  the  section,  of 

»*<»*^.^?^*<'*"~  knowingly  and  designedly  pawning  goods  which  are  the  property 

pawMrfoT^^  somebody  else.     It  would  seem  strange  that,  because  in  this 

larceny^    particular  case,  which  is  very  likely  the  great  majority  of  such 

Proieeution  cases,  the  goods  had  been  stolen  before  they  were  pawned,  and 

"^oaion^^—   ^^^  person  stealing  them  had  been  convicted  of  the  larceny, 

Praetiee"    therefore  the  pawnbroker  should  lose  his  right  to  such  remedy 

Antrefoia     as  the  section  gives  him,  and  should  lose  that  right  by  virtue  of 

sTztnet  ^^^  ^^^^  ^^^^  *  ®  ownership  of  the  goods  had  been  proved  not  to 

.  98, «.  83.    1^3  that  of  the  person  who  pawned  them.     I  think  that  it  would 

require  express  words  in  the  statute  to  make  it  an  answer  in  such 

cases  to  an  offence  under  sect.  33  of  the  Act,  which  is  a  different 

offence  to  the  larceuy,  to  say  that  there  had  been  a  previous 

conviction  in  respect  of  the  depriving  another  person  altogether 

— namely,   the  owner^-of  his  property  in  the  goods.     I  think 

the  distinction  is  between  the  evidence  given  to  establish  one 

offence  and  partly  the  same  evidence  which  may  be  given  to 

establish  a  different  offence  of  greater  or  less  degree.    I  think, 

in  this  case,  the  learned  magistrate  ought  to  have  admitted  the 

evidence  and  dealt  with  the  charge. 

Lawsancb,  J. — I  agree. 

Appeal  allowed.     Case  remitted  to  the  magistrate  to  be  dealt 
with. 
Solicitors  for  the  appellant,  Attenborough  and  Son. 
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KING'S  BENCH  DIVISION. 

Monday y  May  6,  1901. 

(Before  Lord  Alvbbstone,  O.J.  and  Lawkanck,  J.) 

South  London  Elbctbic  Supply  Oorfobation  (apps.)  v. 

Perbin  (reap.)  (a) 

Nuisance — Metropolis — Black    smoke — Public  Health    {London) 

Act,  1891  (54  ^  55  Vict.  c.  76),  s.  24  (b). 

In  order  to  support  a  conviction  under  sect.  24  (6)  of  the  Public 
Health  {London)  Act,  1891,  it  is  not  necessary  to  show  that  any 
particular  person  or  property  has  been  afected  by  the  black 
smoke. 

CASE  stated  on  ten  complaints  under  the  Public  Health 
(London)  Act,  1891,  preferred  by  the  respondent  against 
the  appellants. 

The  first  complaint  charged  that  at  the  premises  occnpied  by 
the  appellants  the  following  nuisance  existed  after  notice  had 
been  duly  served  on  them  by  the  respondent,  to  wit  a  chimney 
(not  being  a  chimney  of  a  private  dwelling-house)  that  did  on 
the  1st  day  of  November,  1900,  send  forth  black  smoke  in  such 
quantity  as  to  be  a  nuisance,  and  that  the  appellants  did  unlaw- 
fally  make  default  in  complying  with  the  requisitions  of  the  notice 
within  the  time  specified,  and  that  the  nuisance  was  caused  by  the 
act,  default,  or  sufferance  of  the  appellants,  contrary  to  the  pro- 
visions of  the  Public  Health  (London)  Act,  1891. 

The  other  nine  complaints  were  in  like  terms,  except  that  each 
stated  a  difierent  date — namely,  the  2nd,  5th,  6th,  7tfa,  8bh,  10th, 
12th,  13th,  and  14th  days  of  November. 

At  the  hearing  of  these  complaints  it  was  proved  that  black 
smoke  issued  from  the  appellants^  chimney,  which  was  180ft. 
high,  on  the  days  alleged  in  the  complaints,  at  various  times 
varying  from  eight  minutes  to  one  hour,  and  from  six  occasions 
to  one  occasion  on  each  day. 

No  witness  stated  that  the  black  smoke  was  a  nuisance  to 
himself. 

On  behalf  of  the  appellants  it  was  contended  that  in  the 
absence  of  affirmative  evidence  that  a  nuisance  to  some  person 
or  property  was  created  by  the  black  smoke,  the  offences  charged 
were  not  made  out. 

The  magistrate  on  the  evidence  came  to  the  conclusion  that 
the  black  smoke  on  each  of  the  days  amounted  to  a  nuisance,  and 
he  accordingly  convicted  the  appellants. 

(a)  Reported  by  W.  ds  B.  Hbbbert,  Esq.,  Barrister-tt-Law. 
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Sooth  By  the  Public  Health  fLondon)  Act,  1891  (54  &  55  Vict.  c.  76), 

LoKDON  g   24 : 
Elxctbio 

SupPLT  ib)  Any  chimney  (not  being  the  chimney  of  a  private  dwelling-house)  sending 
Ck>RPOSATiOK  forth  black  smoke  in  such  a  quantity  as  to  be  a  nuisance ;  shall  be  nuisances  liable  to 
v.  be  dealt  with  summarily  under  this  Act. 
Pbrbik. 
GrippSy  K.O.  {Scott  Fox,  K.C.  and  S.  Fleming  with  him)  for 

1901^        the  appellants. — This  was  a  conviction  under  sect.  24  (fc)  of  the 
Nuisance—    Puhlic  Health  (London)  Act,  1891,  and  the  provisions  of  that 
BkLch  amokB'-  sub-section  are  not  complied  with  merely  by  showing  that  black 
Public  Health  smoke  is  coming  out  of  a  chimney  for  a  given  time.     Something 
1891—  ^  '  ®^se  must  be  shown — namely,  that  such  a  quantity  is  sent  forth 
54  4"  65  Viet ''  as  to  be  a  nuisance  either  to  a  person  or  to  property."     There 
c.  76, «.  24(6).  must  be   some    evidence  that   annoyance  has  been   caused   or 
evidence  of  a  nuisance  at  common  law.       There    is    a    great 
difference  between  sub-sects,  (a)  and  (b)  of  sect.  24,  but  this  is  a 
prosecution  under  (h).      He  referred  to  Stanley  v.  Farndale  (56 
J.  P.  709)  ;  Stinson  v.  Browning   (13  L.  T.  Kep.  799;  L.  Rep. 
1  C.  P.  821)  ;  Hill  V.  Somerset  (51  J.  P.  742). 
Avory,  K.C.  and  Loiventhal  for  the  respondent. 
Lord  Alvebstons,  C.J. — I  must  not  be  thought  to  say  that  a 
magistrate  must  convict  merely  because  black  smoke  was  issuing 
out  of  the  chimney.     On  the  other  hand,  I  am  clearly  of  opinion 
that  it  is  not  necessary  to  show  that  a  particular  individual  or 
particular  property  has  been  affected  by  the  black  smoke.     The 
magistrate  has  found  as  a  fact  that  the  black  smoke  on  eaoh  of 
the  days  amounted  to  a  nuisance.     I  think  that  the  magistrate 
was  entitled  to  find  that  this  was  not  one  isolated  fact,  but  that 
on  ten  days  out  of  fourteen  black  smoke  was  issuing  from  this 
chimney.     If  it  had  been  on  one  day  only  he  might  have  found 
that  there  was  no  nuisance,  but  he  has  found  that  on  one  day,  as 
well  as  on   others,  the   black   smoke  came  out.      It  is   impos- 
sible to  argue  that  there  should  be  no  conviction.     The  magis- 
trate was  justified  in  his  finding,  and  we  cannot  say  that  he  was 
wrong   in   coming    to    that    conclusion.      I    feel  sure  that  the 
magistrate  would  not  have  convicted  for  one  event,  on  one  day, 
by   accident;   but  it  is  quite   different    where   the   events  are 
continuous. 

Lawrancb,  J.  concurred. 

Appeal  dismissed. 
Solicitors :  Firth  and  Co, ;  Miller ,  Smith,  and  Bell. 
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Tuesday,  May  7,  1901, 

(Before  Lord  Alveestonb,  C.J.  and  Laweancb,  J.) 

Edgar  (app.)  v,  Spain  (reap.),  (a) 

Animal — Slaughter  of — '^Brought  to  or  delivered  at  sv^h place 
for  the  purpose  of  being  slaughtered '' — Cruelty  to  Animals  Act, 
1849  (12  &  13  Vict.  c.  92),  s.  8. 

The  respondent,  a  licensed  horse  slaughterer,  purchased  a  mare 
for  10*.,  for  working  which  the  seller  had  been  fined,  and  sent 
it  by  his  servant  to  his  premises  licensed  for  the  slaughter  of 
such  animals.  He  entered  it  in  his  statutory  register  ^'  .  .  . 
bought  .  .  .  brown  mare  to  kill  for  lOs.^'  The  mare  was 
kept  on  those  premises  for  nine  days,  and  after  being  cautioned, 
the  respondent  had  cut  the  hair  from  its  neck. 

Held,  that  the  mare  had  been  brought  to  the  premises  for  the  pur- 
pose of  being  slaughtered  within  sect.  8  of  the  Cruelty  to 
Animals  Act,  1849. 

C1ASE  stated  upon  two  informations  preferred  by  the  appellant 
^  against  the  respondent  under  sect.  8  of  11  &  12  Vict. 
0.  92,  charging  him  that  he,  being  a  person  licensed  to  slaughter 
horses  under  the  statute,  did  omit  to  cut  off  the  hair  from  the 
neck  of  a  certain  mare  immediately  upon  such  mare  being 
brought  to  or  delivered  at  his  premises  for  the  purpose  of  being 
slaughtered,  and  omitted  to  do  so  for  one  day  thereafter ;  and 
also  that  he  did  not  within  three  days  from  the  time  of  the  mare 
being  so  brought  to  or  delivered  at  the  premises  kill  or  cause  to 
be  killed  the  mare,  and  omitted  to  do  so  for  nine  days  there- 
after. 
At  the  hearing  the  following  facts  were  proved  or  admitted  : — 
The  respondent  was  a  licensed  horse  slaughterer,  and  on  the 
22nd  day  of  November,  1900,  in  a  street  he  bought  the  mare  in 
question  for  the  sum  of  lOs.^  which  was  knacker  price,  for  work- 
ing which  the  seller  had  the  day  before  been  fined.  The  respon- 
dent's own  servant  led  it  straight  to  the  respondent's  premises, 
licensed  for  the  slaughter  of  such  animals. 

In  the  register  kept  by  the  respondent,  as  the  statute  directs, 
on  the  licensed  premises,  the  following  entry  of  the  transaction 
was  mado  on  the  23rd  day  of  November,  1900  :  "  Nov.  22,  1900, 
bought  of  D.  Huckstep,  Southwood,  carrier,  brown  mare  to  kill, 
for  10*." 

(a)  Reported  by  W.  de  B.  Hebbkbt,  Esq.,  Barrister-at^Law. 
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Edoax  Upon  the  visit  of  the  appellant^  on  the  23rd  day  of  November^ 

Sfjjh        1900,  to  the  premises  of  the  respondent  he  found  that  the  hair 

*       had  not  been  cat  off  from  the  neck  of  the  marcj  and  he  informed 

1901.       the  respondent  that  he  had  not  complied   with  the  statute  in 

"~        omitting  to  do  so  immediately  the  mare  was  brought  on  the 

animoL-^    premises,  and  affcer  this  caution  the  hair  was  cut  oflf  the  next 

aimtghtwr-    morning.    The  mare  was,  however,  kept  on  the  premises,  and  was 

^^  Howe--     not  killed  within  three  days  as  provided  by  the  statute,  although 

purpose  of    requested  to  do  so  by  the  appellant,  the  respondent  giving  as  his 

hein^       reason  for  not  doing  so  that  he  had  already  more  horseflesh 

MUughtered  '*  meat  than  he  could  find  a  market  for. 

rut  e  92         ^^^  respondent  did  not  kill  the  mare  until  nine  days  after  it 
f'.  8.    '    had  been  delivered  as  aforesaid. 

On  behalf  of  the  respondent  it  was  proved  that  D.  Huckstep 
did  not  sell  the  animal  for  the  purpose  of  being  slaughtered  by 
the  respondent,  but  that  the  respondent  could  do  as  he  liked 
with  it. 

It  was  argued  on  behalf  of  the  appellant  that  it  must  be 
assumed  on  the  facts  that  the  mare  was  brought  to  and  delivered 
at  the  licensed  premises  for  the  purpose  of  being  slaughtered 
irrespective  of  the  fact  that  there  was  no  expressed  condition 
made  that  the  mare  should  be  slaughtered,  sach  condition, 
whether  expressed  or  not  expressed,  being  irrelevant  to  the 
issue,  which  was  determined  by  the  facts  proved  relating  to  the 
condition  of  the  mare,  the  amount  of  purchase  money,  the  entry 
in  the  register,  the  cutting  off  the  hair,  and  the  keeping  the 
animal  on  the  licensed  premises  until  it  was  slaughtered. 

On  behalf  of  the  respondent  it  was  contended  that  the  words 
brought  to  or  delivered  at  such  place  for  the  purpose  of  being 
slaughtered,  in  sect.  8,  referred  to  a  direction  given  by  the 
sender,  and  not  to  the  intention  with  which  the  buyer  might 
receive  the  horse,  and  that  in  the  absence  of  any  direction  by 
the  sender,  the  statute  leaves  the  receiver  at  liberty  to  slaughter 
the  horse  or  not  as  he  thinks  fit. 

The  justices  were  of  opinion  that  the  respondent  was  not 
bound  by  the  provisions  of  sect.  8  for  the  reasons  advanced  on 
his  behalf,  and  they  dismissed  both  informations. 

By  the  Cruelty  to  Animals  Act,  1849  (12  &  13  Vict.  c.  92), 
s.  8: 

Every  penos  keeping  or  ndng  or  acting  in  the  manftgement  of  any  place  for  the 
purpose  of  slaughtering  horses  or  other  oattle  (not  intended  for  butcher's  meat) 
shall,  immediately  upon  any  horse  or  cattle  being  brought  to  or  deliyered  at  such 
place  for  the  purpose  of  being  slaughtered,  out  off  or  cause  to  be  cut  off  the  hair 
from  the  neck  of  such  horse  or  other  cattle,  and  within  three  days  from  the  time  of 
such  horse  or  other  cattle  being  brought  or  deliTered  as  aforesaid  shall  kill  or  cause  to 
be  killed  the  said  horse  or  other  cattle,  and,  until  such  horse  or  other  cattle  shall  be 
killed  shall  supply  such  horse  or  other  cattle  with  sufficient  quantity  of  fit  and  whole- 
some  food  and  water ;  and  if  any  other  person  keeping  or  using  or  acting  in  the  manage- 
ment  of  any  such  place  shall  neglect  or  omit  to  cut  or  cause  to  be  out  off  the  hair  of  the 
neck  of  such  horse  or  other  cattle,  or  to  kill  or  cause  to  be  killed  any  such  horse  or 
any  other  oattle  within  the  time  abore  limited,  or  shall  neglect  or  omit  to  supply  a 
sufficient  quantity  ef  fit  and  wholesome  food  and  water  to  such  horse  or  other  caUle 
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•A  aforMftid,  er^ry  saoh  penon  shftU  on  oonTiction  of  any  or  either  of  the  laid  ofFonees       Edoab 
be  liable  to  a  penalty  not  exceeding  61.  ^ 

Golam  for  the  appellant.  ^^• 

The  respondent  did  not  appear.  1901. 

Lord  Alybbstonb,  G.J. — ^In  this  case  if  there  was  any  real       — 
question  as  to  the  object  with  which  the  horse  was  taken  to  the    ^l^l^lJ^L 
premises  of  the  respondent,  whether  it  was  taken  there  to  be    aiaughUr' 
slaaghtered  or  not,  1  think  some  difficalty  might  arise.     But  it      h€UB$— 
is  obvious  in  this  case  that  the  horse  was  sold  to  the  respondent  "  ^<>^^  fy 
for  the  very  purpose  of  having  it  slaughtered,  and   the  very    ^Mng 
excuse  given  by  the  respondent  that  he  had  deferred  slaughter-  tlaughUnd" 
ing  it  because  he  could  not  find  a  market  for  the  supply  of  horse-    r:^^  ^  ^| 
flesh  already  on  his  hands,  shows  that  he  knew  perfectly  well      ^b.s.    ' 
the  object  with  which  the  horse  was  sold  to  him.     The  regula- 
tions under   this  Act  are  provided  in  the  interests   of  public 
health  as  well  as  considerations  of  humanity.     The  case  must  be 
remitted  to  the  justices  to  convict. 

Lawkakc£,  J. — ^I  agree.  Appeal  allowed. 

Solicitor :  8.  G.  Polhill. 
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Tuesday,  May  7,  1901. 

(Before  Lord  Alvibstonb,  C.J.  and  Laweavce,  J.) 

South-Eastbbn  and  Chatham  Bailwat  Company  (apps.)  v. 
LoNix)N  County  Council  (resps.).(a) 

Smoke-^Locomotive  emitting  bUu^h  smoke — Railway  Olausee  Con^ 
soUdiUion  Act,  1845  (8  Vict.  c.  20),  s.  114 — Begvlation  of 
Railways  Act,  1868  (31  ^  32  Vict.  c.  119),  s.  19. 

Certain  locomotives  belonging  to  the  appellants  emitted  black  smoke 
for  three  mmutes  on  various  occasions. 

Evidence  was  given  that  the  coal  used  was  smoky  coal,  and  that  it 
was  unnecessary  for  a  locomotive  to  emit  smoke  for  longer  than 
one  minute,  but  no  evidence  was  given  that  the  locomotives  were 
not  constructed  on  the  principle  of  consv/ming  their  own  smoke. 

Held,  that  an  offence  had  been  committed  within  sect.  114  of  the 
Railways  Clauses  Consolidation  Act,  1845,  as  amended  by  sect. 
19  of  the  Regulation  of  Railways  Act,  1868. 

CASE  stated  on  five  informations  laid  by  the  respondent 
They  were  all  in  the  same  form,  and  charged  that  the 


(a)  Reported  by  W.  Di  B.  Hmm,  Bw|«  BMnieteiMt-LftW« 
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South-  appellants  did  (npon  the  day  and  at  the  place  in  each  of  the 

^^Itk^  informations  respectively  mentioned)  use  apon  their  railway  (at 

Bailwat  ^^®  place  in  the  information  mentioned)  a  locomotive  steam 

Company  engine  using  coal  or  other  similar  fuel  emitting  smoke^  and  not 

London  ^^^^  constructed  on  the  principle  of  consuming  and  so  as  to 

County  consume  its  own  smoke^  and  which  did  not  then  consume  its  own 

Council,  smoke. 

itOl.  By  sect.  114  of  the  Railway  Glauses  Consolidation  Act,  1845 

. (8  Vict.  c.  20),  it  is  provided  as  follows : 

g^fy^hm Brery  looomoti^e  steam  engine  to  be  need  on  the  railway  shall,  if  it  use  eoal  or 

Loeomotive  <yn  ^^^®'  similar  fuel  emitting  smoke,  be  constraoted  on  the  principle  of  consoming  and 
raHwaM-'  so  as  to  consnme  its  own  smoke,  and  if  any  engine  be  not  so  eonstrueted,  the  com- 
n?^!!lv    ../    F^QJ  ^^  V^J  Qsing  saoh  engine  shall  forfeit  51.  for  every  day  daring  whioh  saoh 

f!lw  ;^^'       By  sect.  19  of  the  Regulation  of  Railways  Act,  1868  (31  &  32 
31  *  32  Viet,  Vict.  c.  119),  it  is  provided  : 

c.    19,  B,  Where  proceedings  are  taken  against  a  company  using  a  locomoUTe  steam  engine 

on  a  railway  on  account  of  the  same  not  consuming  its  own  smoke,  then  if  it  appears 
to  the  justices  before  whom  the  complaint  is  heard  that  the  engine  is  constructed  •n 
the  principle  of  consuming  its  own  smoke,  but  that  it  failed  to  consume  its  own 
smoke  as  far  as  practioabto  at  the  time  alleged  in  the  complaint  through  the  default 
of  the  company  or  any  serrant  in  the  employment  of  the  oonipany,  such  company 
shall  be  deemed  to  be  guilty  of  an  ofiPence  under  the  Railway  Glauses  Consolidation 
Act,  1845,  s.  114. 

The  respondents  did  not  call  any  evidence  to  show  that  the 
engines  in  question  were  not  constructed  on  the  principle  of 
consuming  and  so  as  to  consume  their  own  smoke^  but  called  an 
inspector  in  their  employ  as  a  witness^  who  stated  that  he  had 
seen  the  five  engines  when  hauling  trains  up  a  rising  gpradient 
between  the  certain  points  emit  black  smoke  in  each  case  for 
three  minutes  on  the  dates  charged  in  the  informations. 

The  same  witness  gave  it  as  his  opinion  that  the  ooal  which 
he  had  seen  in  the  tenders  of  the  engines  complained  of  as  they 
were  passing  was  ''North  Country  coal/^  and  that  the  North 
Country  coal  was  a  ''smoky''  coal  in  the  sense  that  it  made 
more  smoke  than  Welsh  coal^  but  not  so  much  as  Staflfordshire 
coal.  The  witness  had  had  several  years'  experience  in  the  coal 
trade,  and  had  special  knowledge  of  different  kinds  of  coal. 

The  respondent  then  called  a  second  witness,  who  had  been  in 
the  employment  of  the  Midland  Railway  Company  as  an  engine 
driver  and  stoker  for  upwards  of  twenty  years.  He  had  not 
seen  the  occurrence  spoken  to  by  the  last  witness,  or  the 
appellants'  engine  or  coal;  but  stated  as  his  opinion  that  it 
was  as  a  general  rule  unnecessary  for  a  locomotive  to  emit  smoke 
for  a  longer  period  than  one  minute. 

The  appellants  called  no  evidence^  but  contended  that  the  only 
offence,  the  commission  of  which  was  charged  in  the  information, 
was  the  offence  described  in  the  aforesaid  sect.  114  of  the 
Railways  Clauses  Consolidation  Act^  1845,  and  that  there  was 
no  evidence  in  support  of  such  charge.  Secondly,  that  if  the 
informatipn  shpuld  be  Jield  to  charge  commission  of  the  offence 
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mentioned  in  sect.  114  as  amended  hj  sect.  19  of  the  Begalation      South- 
of  Railways  Act,  1868,  then  there  was  no  evidence  that  the^'^jj^^^^^ 
engines  had  at  the  time  and  places  failed  to  consnme  their  own    bailwat 
smoke  so  far  as  practicable,  or  that  snch  failures  arose  throagh    Company 
anj  defanlt  on  the  part  of  the  company  or  any  servant  of  the  ** 

company.  County 

The  respondents  contended  that  the  statement  of  their  witnesses    Council. 
was  evidence  that  the  engines    had  at  the  times  and   places        r~ 

&i]ed  to  consnme  their  own  smoke  as  far  as  practicable  and,  also        

that  snch  failure  had  arisen  either  through  the  default  of  the    NtMance— 
company,  or  through  the  default  of  a  servant  of  the  companyi      Smoke^ 
and  that  the  commission  of  such  offence  was  respectively  charged  ^^^ay^ 
in  the  information.  Emi8$um  cf 

The  magistrate  was  of  opinion  that  the  respondents'  contention  ^^*  Bmoke-^ 
was  correct,  and  convicted  the  defendants  in  each  case.  ^  ^^14*.^^' 

James  Fax  {0.  A,  Cripps,  K.O.  with  him)  for  the  appellants. — It  si  ^  82  Viet. 
has  been  held,  under  sect.  114  of  the  Railway  Glauses  Act,  1845,  c,  119, «.  19. 
in  the  case  of  Manchsster,  Sheffield,  and  Idncolnshire  Railway 
Company  v.  Wood  (2  El.  &  El.  844)^  that  where  an  engine  is 
properly  constructed^  but  through  the  carelessness  of  the  persons 
asiufir  ity  smoke  is  emitted  and  not  consumed,  there  is  no  liability 
to  the  penalty  imposed  by  the  section.  That  liability  only  arises 
when  the  engine  is  so  made  as  not  to  consume  its  own  smoke 
when  used  with  proper  care  and  under  ordinary  circumstances. 
The  amending  section,  sect.  19  of  the  Regulation  of  Railways 
Act  1868,  does  not  make  the  emitting  of  smoke  or  black  smoke 
an  offence.  There  was  no  evidence  here  of  any  default  on  the 
part  of  the  company  or  its  servants,  and  such  evidence  must  be 
giyen  before  a  conviction  can  be  obtained. 

Avory,  K,C.  (Dvmas  with  him)  for  the  respondents.— The 
whole  question  here  is  whether  there  was  any  evidence  from 
which  the  magistrate  could  infer  that  the  engines  failed  to 
consume  their  own  smoke  through  the  default  of  the  company  or 
its  servants.  That  there  was  black  smoke  is  prima  facie  evidence, 
but  apart  from  that  there  is  ample  evidence.  If  the  engine  was 
constructed  so  as  to  consume  its  own  smoke,  then  the  fact  that 
black  smoke  was  issuing  shows  that  the  default  must  be  either  in 
the  coal  or  the  stoking. 

Vox  in  reply. 

Lord  Alvsbstovs,  C.J. — I  am  of  opinion  that  we  cannot 
interfere  in  this  case.  I  do  not  assent  to  the  major  proposition 
submitted  on  the  part  of  the  county  council  that  the  mere  fact  of 
smoke  issuing  is  sufEcient  of  itself  without  any  evidence  to  show 
that  there  was  default  of  the  company  or  default  of  a  servant, 
but  I  do  think  the  statute  meant  under  ordinary  circumstances 
no  smoke  should  come  out.  In  this  case  it  appears  that  between 
certain  stations  twice  on  the  same  day,  and  on  the  next  day,  and 
in  another  place  on  two  consecutive  days,  smoke,  and  it  appears  to 
haye  been  black  smoke— although  I  do  not  know  that  very  much 
turns  on  that,  except  for  one  point  I  will  mention  in  a  moment 

A  A  A  2 
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South,      —issued  for  three  minntes.     The  magistrate  had  before  him  tlie 

^fSff^A^  evidence  of  not  only  the  issue  of  black  smoke^  which  would  point 

Bailwat    ^  ^  smoky  coal  being  used^  but  of  an  expert  who  said  that  it  was 

OoMPANT    not  necessary  for  an  engine  to  smoke  so  long  a  time,  and  the 

*'         company  elected  to  leave  the  case  there.   They  gave  no  ezplana- 

OouKTT     ^^^^*    B7en  if  gradients  could  enter  into  consideration,  they  have 

OoniiciL.     given  no  explanation  at  all.     Therefore  the  magistrate  had  before 

TTTT        him  evidence,  either  that  it  was  caused  by  smoky  coal,  whioh 

_*       might  or  might  not  be  a  default  of  the  company,  or  that  it  was 

jruMofut—   caused  by  something  which  according  to  the  evidence  called 

5mofc*—     before  him  was  unnecessary,  and  the  company  called  no  evidence 

^^^12^1^^    to  rebut  it,  or  mve  any  ezpUnation.    Under  these  ciroumstanoes 

jBnUititmof  I  do  not  think  the   magistrate  was  wrong  in   acting  on   the 

Uaefc  flmoiw—  evidence,  however  slight  it  may  have  been,  which  satisfied    his 

^^114  •   *  Q^ui^*     ^^  cannot  say  there  was  no  evidence  on  which  he  could 

31  ^  82  Vict,  come  to  that  opinion.     I  think  this  appeal  should  be  dismissed. 

c.  119,1.19.       Law&anob,  J.— I  agree. 

Appeal  dUmUsed. 
Solicitors:  /.  W.  Wathin;  W.  A.  BUudand. 
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KING'S  BENCH  DIVISION. 
Monday,  May  13^  1901. 

(Before  Lord  Alysbstoni:,  G.J.,  Lawsancb  and  Phillivorb,  JJ. 

GouLDBB  V.  Rook  ;  Bbkt  v.  Gbhxbod  ;  Lbb  v.  Bbnt  ;  Bablow 

'  V.  NOBLBTT.  (a) 

Adulteration — Arsenic  in  beer-^LidbiUty  ef  retailer-^^'  Not  of 
nature,  eubstunce,  and  quality  demanded** — Sufficiency  of 
certificate— Sale  of  Food  and  Drugs  Act,  1875  (38  ^  39  Vict. 
e.  63),  88.  S,  6,  18,  20. 

Beer  in  the  cowree  of  its  brewing  became  contanUnaied  with  arsenic 
owing  to  the  presence  of  thai  substance  in  one  of  the  ingredients 
used. 

The  beet  having  been  pv/rchased  from  the  brewer  by  the  retailer,  he 
sold  the  same  to  a  customer,  being  una/ware  and  having  no 
reason  to  suspect  thai  the  beer  contained  arsenic. 

Held,  that  there  being  evidence  to  support  the  finding  of  the  justices 
that  the  beer  was  not  of  the  nature,  substance,  and  quaUiy 
demanded  by  the  purchaser,  a  cxmviction  was  proper  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875. 

Semblei  thai  the  a^icidental  a>ccumulation  of  deleterious  matter,  or 
its  presence,  does  not  of  necessity  make  the  article  different  in 
nature,  substance,  and  guaUty  from  that  demanded. 

The  certificate  of  the  analyst,  under  sect.  18  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  ou^ht  to  contain  in  it  sufficient  materials 
to  enable  the  justices  to  form  a  judgment  on  its  face  that  an 
offence  has  been  committed. 

The  certificates  stated :  ''  We  are  of  opinion  thai  the  said  sample 
contains  arsenic^* ;  and  ''  We  a/re  of  opinion  that  the  said 
sample  contained  a  serious  quantity  of  arsenic  J' 

Held,  that  the  certificates  were  bad. 

GbuLDBB  v.  Book. 

CASE  stated  upon  the  hearing  of  a  certain  information  and 
complaint  preferred  by  the  respondent  against  the  appel- 
lant under  sect.  6  of  the  Sale  of  Food  and  Drags  Act,  1875 
(38  &  39  Vict.  c.  63),  that  the  appellant  did  sell  to  the  prejudice 
of  the  purchaser  a  certain  article  of  food,  to  wit,  beer,  which  was 
not  of  the  nature,  substance,  and  quality  of  the  article  demanded 

(a)  Reported  by  W.  OB  B.  Hbrbkiit,  Eiq.,  B«rrister-st-L«w. 
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GouLDER  by  such  purchaaer,  the  same  containing  arsenions  aoid  to  the 

^'  extent  of  not  less  than  one-eighth  of  a  grain  per  gallon. 

Bbnt'  ^^^  following  facts  were  either  proved  or  admitted  by  both 

V.  parties : — 
Okmbbod  ;        The  appellant  is  a  retailer  of  beer,  and  the  respondent  is  an 

y  inspector  under  the  Sale  of  Food  and  Drugs  Act  for  the  city  of 

Bbmt  ;  Manchester. 

Bablow         The  sample  of  beer  taken  by  the  purchaser  contained  arsenions 

NoBLiTT  ^^  ^^  ^^^  extent  of  not  less  than  one-eighth  of  a  grain  per 

*  gallon^  the  analyst's  certificate  being  as  follows  : 

^^-  Sample  marked  No.  1269  B.--Ciiy  of  Manchester. --To  Mr.  A.  T.  Rook.^1  the 

a  1     t  -D    A   ^uidersigned,  Public  Analyst  for  the  City  of  Manchester,  do  hereby  certify  that  I 

/n  receired  on  the  2l8t  day  of  November,  1900,  from  Inspector  Holland,  a  sam]^  of 

and  Drugg     i^j,  marked  No.   1269  B.   for  analysis  (which  then  weighed  ),  and  have 

AA  u"**       analysed  the  same  and  declare  the  result  of  my  analysis  to  be  as  follows:  I  am  of 

AdulUratvm  opinion  that  the  said  sample  contained  the  parts  as  under  of  foreign  ingredients,  viz., 

of  food—     arsenious  aoid  to  the  extent  of  not  less  than  one-eighth  of  a  grain  per  gallon.     No 

BMreoniatn-  change  had  taken  place  in  the  constitution  of  this  samfde  that  would  interfere  in  aay 

ing  arsenic  —  way  with  the  analysis.    As  witness  my  hand  this  80th  day  of  NoTember,  1900.— 

"  ArHcU  not  c.  Ewooujw,  F.LC,  at  Manchester. 

of  thenaiure, 

'ttuoST"^  '^^^  appellant  did  not  mix  the  arsenic  in  the  beer  herself, 
gJJpcSwcy  of  ^^^  ^^^  ^^*  know  of  its  existence  in  the  beer,  nor  could  she  be 
cerUficato—  expected  to  know  of  or  suspect  the  existence  of  such  an  admix- 
38  #  89  Fict.  ture. 

r   68  M   S    6 

18  20/  '  Arsenic  was  an  ingredient  injurious  to  health,  and  the  quan- 
tity of  arsenic  in  the  beer  was  such  as  to  render  the  same 
injurious  to  health,  but  did  not  form  one  of  the  constituents  of 
beer. 

The  arsenic  had  been  unknowingly  mixed  with  the  beer  by 
the  brewer  through  hayiug  been  improperly  introduced  in  the 
manu&cture  of  some  substance  used  in  brewing. 

On  the  part  of  the  appellant  it  was  contended  that  the  pro- 
ceedings were  wrongly  brought  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  but  ought,  if  any,  to  have  been  brought 
under  sect.  8  of  the  Act,  and  that  there  was  no  offence  under 
sect.  6  aforesaid,  the  article  sold  being  really  beer  into  which^ 
through  no  fault  of  the  appellant,  and  without  her  knowledge,  the 
arsenic  had  been  introduced,  and  that  sect.  6  did  not  apply  to 
such  accidental  contaminations. 

On  the  part  of  the  respondent  it  was  contended,  that  the  pro- 
ceedings were  rightly  brought  under  sect.  6,  and  that  an  offence 
had  been  committed  under  that  section. 

The  magistrate  found  as  a  fact  that  the  beer  sold  by  the  appel- 
lant as  aforesaid  was  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded  by  the  purchaaer,  and  he  thereupon  con- 
victed the  appellant. 

By  the  Sale  of  Food  and  Drugs  Act,  1875  (88  &  89  Vict, 
c.  68),  s.  8 : 

No  person  shall  mix,  coloar,  stain,  or  powder,  or  order  or  permit  any. other  penon 
to  mix,  oolonr,  stain,  or  powder  any  article  of  food  with  any  mgredient  or  material  ao 
as  to  render  the  article  injnrions  to  health,  with  intent  that  the  same  may  be  sold  in 
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thftt  Btete,  and  no  person  shall  sell  any  such  artiele  so  mixed,  eoloured,  or  stained,  or  Qouldbr 

powdered,  under  a  penalty  in  each  case  not  exceeding  fifty  pounds  for  the  first  offence ;  9. 

eTery  offence  shall  be  a  misdemeanour  for  ivhioh  the  person,  on  conriction,  shall  be  Book  ; 

impiiaoned  for  a  period  not  exceeding  six  months  with  hard  labour.  Bxmt 

V. 

And  by  sect.  6  :  Obmsbo©  ; 

•^  Ln 

No  person  shall  sell  to  the  prejudice  of  the  purchaser  any  article  of  food  or  any  ^^ 

dmg  which  is  not  of  the  nature,  substance,  and  quality  of  the  article  demanded  by  Bbnt  • 

•ueh  purchaser,  under  a  penalty  not  exceeding  twenty  pounds;  provided  that  an  Bablow 

offence  shaU  not  be  deemed  to  be  committed  under  this  section  in  the  following  oases,  ^^ 

that  is  to  say:  (1)  Where  any  matter  or  ingredient  not  injurious  to  health  has  been  JjfoBLwn, 

added  to  the  food  or  drug  because  the  same  is  required  for  the  production  or  pre-  

paration  thereof  as  an  article  of  commerce  in  a  stato  fit  for  carriage  or  consumption,  1001< 

and  not  fraudulently  to  increase  the  bulk,  or  conceal  the  inferior  quality  thereof.  * 

(2)  Where  the  drug  or  food  is  a  proprietary  medicine,  or  is  the  subject  of  a  patent  in  g^^^  ^f  ^^^ 

force,  and  is  supplied  in  the  state  required  by  the  specification  of  the  patent.    (8)  ^^  Drua$ 

Where  the  food  or  drug  is  compounded  as  in  this  Act  mentioned.    (4)  Where  the  iood  A^-^- 

or  dmg  is  unayoidably  mixed  with  some  extraneous  matter  in  the  process  of  collec-  ^(iMi^^f^Mon 

tion  or  preparation.  ^^  /ood— 

Beer  eontotti- 

F.  Moulion,  K.C.  {M.  Lush  with  him)  for  the  appellant. — In  »»v  at^enU  — 
this  case  the  summonses  were  taken  ont  under  sect.  6  of  the  Sale  ^A^^^^^ 
of  Food  and  Drags  Act^  which  makes  it  an  offence  if  the  article  mfteloMce,  mii 
is   not  of   the   nature,   substance,    and    quality   of  the   article    qwiU^*' — 
demanded,  and  igDorance  is  no  defence.     I  contend  that  in  a  ^^^JStT^^^ 
case  of  what  we  may  call  contamination,  where  the  article  sold  is  zT^Svict. 
the  article  asked  for,  but  where  there  is  a  contamination  making  c  63,  m.  s,  6, 
it  injurious  to  health,  then  it  is  a  case  which  comes  under  sect.  3«       ^^>  ^^* 
where  want  of  knowledge  is  a  defence.      Sect.  6,  which  makes 
knowledge  immaterial,  applies  to  the  case  of  a  man  who  is  in 
the  position  of  vendor  of  an  article,  and  sells  an  article  not  of  the 
nature,  substance,  or  quality  demanded,  and  the  reason  why  the 
Legislature  dispenses  with  any  question  of  knowledge  is  that  if 
a  person  puts  himself  in  the  position  of  selling  an  article,  he  ought 
to  asc-ertain  that  the  article  he  sells  is  the  one  demanded.     [Lord 
Alvxbstons. — But  that  argument  would  apply  to  watered  milk.] 
No ;  because  a  person  who  sells  milk  ought  to  be  able  to  dis- 
tinguish between  milk  and  watered  milk,  or,  if  he  sells  butter, 
between  butter  and  margarine.     He  referred  to  Sale  of  Food  and 
Drags  Act,  1875  (38  &  89  Vict.  c.  63),  ss.  3,  4,  5,  6.     The 
adulteration  under  sect.  6  is  adulteration  where  something  has 
been  substituted  for  a  portion  of  the  article  sold  and  forms  part 
of  the  bulk,  such  as  the  case  of  milk  where  water  has  been  put 
into  it.     It  is  intended  to  meet  what  I  may  call  trade  adulteration 
— ^that  is,  adulteration  for  a  purpose,  such  as  an  intention  to  sell 
not  the  article  demanded,  but  an  inferior  article.      If  sect.  6  has 
the  application  which  it  is  now  sought  to  place  upon  it,  it  must 
cover  every  case  which  would  come  within  sect.   3.     [Lord 
Alvbbstokb,  C.J. — But  you  must  show  that  what  has  been  done 
here  is  excluded  from  sect.  6.     The  fact  that  offences  under  both 
may  overlap  is  not  sufficient.]     What  we  say  that  the  Legisla- 
ture has  done  is,  that  in  a  case  of  accidental  contamination  a  man 
is  allowed  to  show  that  he  had  no  knowledge,  or  he  could  not 
reasonably  have  acquired  that  knowledge,  but  when  the  adultera- 
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Gk>uLDSB    tion  comes  under  sect.  6^  where  it  changes  the  nature,  sabstancej 

^J^  or  quality,   then  want  of  knowledge  was  not  permitted  to  be 

Bbmt'      proved.     Sect.  8  deals  with  the  case  where  a  man  really  sold  the 

V,         article,  but  the  article  was  contaminated ;  sect.  6  where  he  did 

Obiubod  ;    not  seU  the  article  owing  to  some  change  which  made  it  not  ihe 

f        article.    The  difference  is  between  contaminated  beer  and  that 

BsNT ;      which  is  not  beer.     He  referred  to  Sale  of  Food  and  Drugs  Act, 

Bablow     1875  (38  &  89  Vict.  c.  63),  ss.  8,  24,  25. 

NoBLSTT         LawBon  Walton,  K.C.  {Byrne  with  him)  for  the  respondent. — 

._    '    Sect.  8  deals  solely  with  mixing  so  as  to  affect  the  wholesomeness 

ItOl.       of  the  article  and  with  the  intent  that  it  shall  be  sold.     So  far  as 

SalT^MMi  the  mixing  is  concerned,  there  is  no  relief,  but  under  sect.  5 

and  2>rug9    there  is  a  relief  of  the  seller  who  does  not  know  the  article  is  so 

AeU^      mixed.     In  this  case  there  has  been  no  mixing  within  sect.  3, 

-^^y^^^jjj^  and  sect.  6  is  amply  sufficient  to  cover  a   case  of  this  sort. 

Bmt  cmUam*  ^®  wholesomeness  of   an  article  is  clearly  one  of  its  most 

ing  anenie  —  important  qualities  if  it  is  sold  as  an  article  of  food  or  drink. 

'fiii^^i^^  Wnat  is  really  contended  for  by  the  appellant  is  that  yoa  may 

raitiofiM  iMa  ™^®  a  thing  as  poisonous  as  you  like  and  escape  from   the 

gtuOOy''—    operation  of  sect.  6.     [Phillimosk,  J. — Is  it  not  really  that  the 

SMfieinkey  of  section  is  directed  to  substitation  and  not  to  addition  T]     There 

S^^dVia,  is  good  reason  why  the  operation  should  not  be  limited.     Sect.  6 

e.  S8,  M.  8,  i,  is  intended  to  meet  the  case  of  a  seller  who  is  selling  an  article 

18, 20.      of  food  without  protecting  himself  by  getting  a  warranty  from 

the  wholesale  dealer,  when  he  would  be  protected  by  sect.  25. 

Gases  can  come  within  both  sects.  3  and  6.     The  object  of  the 

statute  is  to  ensure  pure  food.     He  referred  to  Betts  v.  ArmUead 

(58  L.  T.  Rep.  811;  20  Q.  B.  Div.  771)  ;  Parker  v.  Alder  (79 

L.  T.  Rep.  381 ;  (1899)  1  Q.  B.  20). 

MouUon,  K.C.  in  reply. 

Bent  v.  Orkibod. 

Case  stated  upon  the  hearing  of  an  information  and  complaint 
preferred  by  the  appellant  against  the  respondent  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875,  that  the  respondent 
did  sell  to  the  prejudice  of  the  purchaser  a  certain  article  of  food 
— to  wit,  beer — which  was  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded  by  such  purchaser,  the  same 
containing  arsenic. 

The  folTowing  facts  were  proved  : — 

The  appellant  is  a  superintendent  of  police  and  an  inspector 
for  the  Sale  of  Food  and  Drugs  Act  in  the  Salford  Hundred 
of  the  county  of  Lancaster,  and  the  respondent  is  a  licensed 
victualler  who  keeps  the  Wellington  inn  in  Bolton-road, 
Pendlebury. 

On  the  5th  day  of  December,  1900,  an  inspector  of  police  for 
the  county,  acting  under  the  instructions  of  the  appellant, 
purchased  from  the  respondent  at  the  Wellington '  inn  six  quarts 
of  fourpenny  beer  for  analysis. 
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Upon  ihe  making  of  the  purchase  all  the  provisions  in  that  Oouldsb 
behalf  of  the  Sale  of  Food  and  Drugs  Acts  were  complied  with.        ^ 

Upon  analysis  the  sample  of  beer  taken  by  the  purchaser  was       bbmt' 
found   to   contain  arsenic^    the    analyst's  certificate   being   as         «. 

follows:  Obmmod; 

Lis 
Ooniity  of  Lanoaster.— Sale  of  Food  and  DrojgB  Acts,  1875  to  1899.— To  Mr.  v. 

Saporinteiideiit  Bent.— We,  the  underaigDed  public  analysts  for  the  ootinty  of  Lan-  Bint  • 

caster,  do  hereby  oertify  that  we  received  on  the  7th  day  of  Deeember,  1900,  from  BabloW 

P.O.  Ohipchase  a  sample  of  beer  for  analysis  (which  was  then  marked  No.  848),  and  ^^ 

ha^e  analysed  the  same,  and  declare  the  result  of  onr  analysis  to  be  as  follows :  We  Noblstt. 

are  of  opinion  that  the  said  sample  contains  arsenic    Obemnrations :  Ne  change  had  ....^ 

taken  place  in  the  constitution  of  the  sample  that  wonld  interfere  with  the  analysis.  1901. 

By   the  agreement  of  the  parties  no  question  was  or  is  to  Sale  of  Food 
be  raised  as  to  the  form  or  sufficiency  of  the  certificate.  and  Drugs 

The   county  analyst  was  called   and   proved  that  the  beer  ^jj^|J**"T. 
contained  arsenic  to  the  extent  of  one-ninth  of  a  grain  per  gallon     ^f  food- 
Bit  least.  Boer  contain- 

Arsenic  does  not  form  one  of  the  constitaents  of  beer,  and  the  *"^*???J**  T" 
quantity  of  arsenic  in  the  beer  was  such  as  to  render  the  same  ^^  ^^  nJ^, 

injurious  to  health.  mbstaneotand 

No  eyidence  was  given  as  to  the  constituent  parts  of  pure    «i«»K*y"— 
beer,  but  it  was  admitted  by  the  respondent  and  the  justices  f^jKj^^ 
found  as  a  fact  that  pure  beer  does  not  contain  the  quantity  88  4*  89  Vict. 
of  arsenic  contained  in  the  sample  sold  to  the  inspector.  c.  63,  m.  8, 6, 

The  respondent  did  not  mix  the  arsenic  in  the  beer  and  did       ^^*  ^^* 
not  know  of  its  existence  in  the  beer^  nor  could  he  be  expected 
to  koow  of  or  suspect  the  existence  of  arsenic  in  the  beer,  nor 
could  he  with  reasonable  diligence  have  obtained  that  knowledge. 

The  arsenic  had  been  introduced  into  the  beer  by  the  brewer 
usiuff  glucose  or  invert  sugar,  a  substance  often  used  in  brewing, 
whiw  improperly  contained  arsenic. 

The  brewer  did  not  know  when  he  used  it  that  the  glucose  or 
invert  sugar  was  contaminated  with  arsenic. 

On  the  part  of  the  appellant  it  was  contended  that  the  pro- 
ceedings were  rightly  brought  under  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  and  that  an  offence  had  been 
committed  under  that  section. 

On  the  part  of  the  respondent  it  was  contended  that  the 
proceedings  were  wrongly  brought  under  sect.  6  of  the  Act,  and 
ought,  if  any,  to  have  been  brought  under  sect.  3,  and  that  there 
was  no  offence  under  sect.  6,  the  arsenic  having  been  introduced 
into  the  beer  through  no  fault  of  the  respondent  and  without 
his  knowledge,  and  that  he  could  not  with  reasonable  diligence 
have  obtained  that  knowledge,  and  that  sect.  6  did  not  apply  to 
such  a  case. 

The  justices  found  as  a  fact  that  the  beer  sold  by  the  respon- 
dent as  aforesaid  was  not  of  the  nature,  substance,  and  Quality 
of  the  article  demanded  by  the  purchaser,  in  that  there  haa  been 
mixed  with  it  an  ingredient  prejudicial  to  the  purchaser,  and 
they  dismissed  the  information. 

J.  WaUan,  E.G.  {Pickford,  E.G.,  E.  Sutton,  and  Mellor  with 
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OouLDiB    him)  for  the  appellant. — ^The  point  raised  here  is  the  same  as  in 

-^  Ooulder  v.  Rook,     The  Sale  of  Pood  and  Drugs  Act  creates  two 

Bent*       different  kinds  of  offences — one  is  under  sect.  3,  and  that  is  of 

V.  knowingly,  with  the  intent  that  the  food  may  be  sold,  mixing  it 

^"S!?*^^ '    ^^^^  some  injurious  ingredient  —  the  other  is   under  sect.  6, 

^^         which  is  selling  to  the  prejudice  of  the  purchaser  any  food  which 

Bbitt;      is  not  of  the  nature,  substance,  or   quality  demanded  by  such 

Baklow     purchaser.      That  is   an   offence   whether   done  knowingly   or 

NoBLBTT.    UQ^z^owingly.     An  offence  may  fall    under    both    sections,  as 

_.   '    was   pointed   out   by  Phillimore,    J.  in   Dichins   v.   Randerson 

1901.        (84  L.  T.  Rep.  204;  (1901)    1  Q.  B.  442).      It  was  argued  in 

BdU  pf  Food  ^^^^  ^^^®  that,  as  the  drug  in  question  was  a  compounded  drag, 

a9id  Drugs    proceedings  ought  not  to  have  been  taken  under  sect.  6  bat 

AeiB—       under    sect.    7,  and    for    this   purpose    some    observations    of 

^?Sd^  Wright,  J.  in  Houghton  v.  Taplin  (13  Times  L.  Rep.  386)  were 

Beereontain*  invoked,  and  Phillimore,  J.  said :  "  We  think  that  these  obsenra- 

ing  arMnte  —  tions  have  been  misunderstood.     In  any  case  it  is  quite  clear 

'/fli^^/^^  from  the  definition  clause  that  a  compounded  drug  is  none  the 

%h9tanl^,and  '^^^  ^  ^^^g>  which  shows  that  proceedings  can  be  taken  under 

gualiey"—    sect.  6,  though  it  may  be  that  in  the  case  of  a  compounded  drag 

SvficUncy  of  they  can  also  be  taken  under  sect.  7."     [Lord  Alvbrstonb,  C.J. 

88  i^Vict  — Overlapping   is   no  answer.]       That   is  so.     He   referred  to 

c,  sa,  •«.  3,  6,  Hoyle  v.  Hitchman.  40  L.  T.  Rep.  252  ;  4  Q.  B.  DLv.  233. 

18,20.  M,  Lush  {Moulton,   K.C,  with  him)  for  the  respondent. — If 

the  view  taken  by  the  other  side  is  right,  it  is  perfectly  obvioos 
and  necessary  that  every  single  case  that  comes  under  sect.  3 
should  be  an  offence  under  sect.  6.  We  find  here  two  groups 
of  sections,  the  first  group  consists  of  3,  4,  and  5,  dealing  with 
cases  like  this,  where  there  have  been  some  injurious  ingredients 
mixed  in  the  article  of  food.  The  other  class  of  cases  are  dealt 
with  by  sect.  6,  where  either  the  vendor;  or  somebody  through 
whom  the  vendor  has  got  the  article,  is  selling  an  adulterated 
article  of  food  by  substituting  some  other  substance  for  what  the 
buyer  was  intending  to  buy. 
J.  Walton,  K.O.  in  reply. 

Lee  v.  Bent. 

Case  stated  on  an  information  charging  the  appellants  with  an 
offence  under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875. 

The  respondent  having  purchased  from  the  appellants  a 
quantity  of  beer,  and  having  complied  with  aU  the  requirements 
of  the  Sale  of  Food  and  Drugs  Act,  1875,  caused  part  thereof  to 
bo  analysed  by  the  public  analysts. 

The  public  analysts  duly  delivered  their  certificate  as  follows : 

.  .  .  We  .  .  .  certify  that  we  received  ...  a  sample  ef  beer  for 
analysis  .  .  .  and  hare  analysed  the  same  and  declare  the  result  of  our  analysis 
to  be  as  follows :  We  are  of  opinion  that  the  said  sample  contains  arsenio.  ObaerYa- 
tions :  No  change  had  taken  place  in  the  constitntion  of  the  sam^^  that  wonld  inter- 
fere with  the  analysis. 

At  the  hearing  of  the  information  Uie  certificate  was  tendered 
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as  evidence  on  behalf  of  the  respondent^  bat  it  was  contended    Gouldbb 
on  behalf  of  the  appellants  that  it  was    bad  on  the   following      j^^\^. 
grounds :  That  the  certificate  was  not  in  the  form  prescribed  by       bkmt' 
sect.  18  of  the  Act  of  1875^  and  as   set  forth  in  the  schedole         v. 
thereto ;  that  it  did  not  state  the  constituent  parts  of  the  sample   Obmbod; 
analysed.  i^. 

One  of  the    analysts  who  signed    the    certificate  gave  oral      Bbnt; 
eyidence  on  behalf  of  the  respondent.  Bablow 

It  was  proved  to  the  satisfaction  of  the  justices  that  the  sample    i^oblstt. 

contained  arsenic  to  such  an  extent  as  to  be  injurious  to  healthy        

and  that  absolutely  pure  beer  did  not  contain  arsenic.  l'^)!- 

The  justices  were  of  opinion  that  the  certificate  complied  with  gal^oTi^od 
the    requirements  of  the  Act  on  the  groond  that  it   contained    andDrug$ 
such  statements  as  enabled  them  to  come  to  a  conclusion  them-       Aet9^ 
selves  that  the  sample  was  adulterated  with  arsenic.    They  there-  "^^/Zood^ 
fore  admitted  the  certificate.  bmt  emUoiin' 

They  found  as  a  fact  upon  the  evidence  brought  before  them  ing  arunic  — 
that  the  article  purchased  contained  arsenic  to  such  an  extent  as  I'^J^^^T*^ 
to  render  it  injurious  to  healthy  and  was  not  of  the  nature^  sub-  ntb$ian^,and 
stance^  and  quality  of  the  article  demanded  by  the  purchaser — ^to  quaUiy**-- 
wit,  beer — and  they  convicted  the  appellants.  ^^Sti^^  ^^ 

It  was  contended  on  behalf  of  the  appellants  that  the  giving  of  3^3*^39' p^ct. 
a  cei:tificate  by  the    public  analyst  in  the  form  set  forth  in  the  r.  63,  m.  3, 6, 
schedule  to  the  Sale  of  Food  and  Drugs  Act,  1875,  was  a  condi-      i^>  ^o* 
tion  precedent  to  the  institution  of  proceedings  under  sect.  6  of 
the  Act,  and  that  the  certificate  set  forth  above  was  not  in  the 
form  set  forth  in  the  schedule  nor  to  the  like  e£Fect,  and  that  the 
information  was  therefore  bad  and  should  be  dismissed. 

By  the  Sale  of  Pood  and  Drugs  Act,  1875  (88  &  39  Vict.  c.  63), 
8.  18  : 

The  certificate  of  the  analysis  shall  be  in  the  form  set  forth  in  the  sohednle  hereto, 
or  to  the  like  effect. 

By  sect.  20 : 

When  the  analyst  haying  analysed  any  article  shall  have  gi^en  his  certificate  of  the 
result,  from  which  it  may  appear  that  an  offence  sgainst  some  of  the  provisions  of  this 
Act  has  been  committed,  the  person  causing  the  analysis  to  be  made  may  take  pro- 
ceedings for  the  recovery  of  the  penalty  therein  imposed  for  such  offence  before  any 
justices  in  petty  sessions  assembled  having  jurisdiction  in  the  place  where  the  article 
or  drug  sold  was  actually  delivered  to  the  purchaser  in  a  summary  manner.     .    .    . 

And  by  sect.  21  : 

At  the  hearing  of  the  information  in  such  proceedings  the  production  of  the  certi- 
ficate of  the  analyst  shall  be  sufficient  evidence  of  the  facts  therein  stated,  unless  the 
defendant  shall  require  that  the  analyst  shall  be  called  as  a  witness,  and  the  parts  of 
the  articles  retained  by  the  person  who  purchased  the  article  should  be  produced,  and 
the  defendant  may,  if  he  think  fit,  tender  himself  and  his  wife  to  be  examined  on  his 
behalf,  and  he  or  she  shall,  if  he  so  desire,  be  examined  accordingly. 

M.  Lush  (F.  MouUan,  K.C.  with  him)  for  the  appellant.— The 
point  raised  by  this  case  on  behalf  of  the  appellant  is  that  under 
the  statute  the  certificate  is  bound  to  state  what  the  ingredients 
are,  and  what  the  proportion  is  of  the  foreign  substances.  As  it 
stands  it  discloses  no  offence.     He  referred  to  Sale  of  Food  and 
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Oouxj>u    Drugs  Act,  1875  (88  &  39  Vict.  c.  63)^  s.  18.    In  F(yrtwne  ▼. 

^^.      Hanaon  (74  L.  T.  Rep.   145;  (1896)  1  Q.  B.  202)  the  certificate 

Bsnt'      ^^  b^l^  ^^d  where  it  said :   ''  The  saxnple  contained  the  per- 

V.         centage  of  foreign  ingredients  as  under :  ^ive  per  cent,  of  added 

Obkbsod  ;    water/'    That  case  went  a  good  deal  farther  than  was  contended 

"        for  in  the  present  one.     In  Newby  v.  Sims  (70  L.  T.  Rep.  105 ; 

Bbmt;       (1894)  1  Q.  B.  478)  the  certificate  said :  ^'  I  find  the  sample  con- 

Bablow     tained  an  excess  of  water  over  and  above  what  is  allowed  by  Act 

NoBLBTT     ^^  Parliament.     I  estimate  the  excess  at  13  per  cent,  of  the  entire 

'    sample.     In  my  opinion  the  sample  was  not  a  sample  of  gennine 

1901.       mm.''      It  was  tnere  held  that  the  certificate  ought  to  have 
SaUaTFood  ^^^^  ^^^  proportion  of  water  mixed  with  the  rum,  and  so  was 
and  Drvg$   insufficient,  and  a  conviction  could  not  be  supported. 

AeU^  J.  Walton,  K.C.  {Pickford,  K.C.,  E.  Sutton,  and  Mellar  with 

^of^!od^  him)  for  the  respondents. — In  this  case  evidence  was  called,  as  of 
Bmt  etnUain-  oourse  it  may  be  under  the  statute.    With  regard  to  Fortune  v. 
ing  arfetiic—  Hanson,  which  has  been  cited  by  the  other  side,  the  analyst  did 
'f^h^^^utT^*  not  merely  state  the  fact,  but  he  stated  that  the  sample  contained 
ivbMtane€,  and  ^  P®^  Cent,  of  added  Water,  that  is  to  say  5  per  cent,  of  water  more 
quality "--    than  milk  without  adulteration  should  contain,  and  therefore  the 
^^nsT^  ^^  analyst  expressed  an  opinion  which  is  not  a  matter  of  fact  at  all, 
88  Jmviet.  ^^^  ^  matter  which  was  for  the  justices  to  decide.     The  analyst 
c.  68,  ra.  8,  e,  should  have  said  that  the  milk  contained  such  a  percentage  of 
18, 20.       water.  Practioaliy  the  certificate  should  state  what  is  the  result  of 
the  analysis,  as  Kennedy,  J.  points  out  in  Fortune  v.  Hanson.  The 
same  principle  is  adopted  in  Newby  v.  Sims.     In  BaJcewell  v. 
Davies  (69  L.  T.  Rep.  882;  (1894)  1  Q.  B.  296)  it  was  held  that 
the  certificate   given  by  a   public  analyst  of  the  result  of  an 
analysis  made  by  him  need  not  set  out  the  constituent  parts  of 
the  sample  analysed,  and  where  the  case  is  not  one  of  adultera- 
tion it  need  only  state  the  result  of  the  analysis.     [Phillikobe,  J. 
— But  the  certificate  here  is  open  to  the  same  objection  as  in 
Newby  v.  Svms  {sup.),  namely,  that  the  analyst  has  taken  upon 
himself  to  decide  what  is  natural,  and  has  not  given  the  magis- 
trate the  materials  to  decide  that  point.]     In  Bridge  v.  Howard 
(75  L.  T.  Rep.  300;  (1897)  1  Q.  B.  80),  which  was  a  case  of 
adulterated  milk,  the  certificate  stated  that  the  sample  submitted 
contained  6  per  cent,  of  added  water,  and  went  on  to  say  :  "  This 
opinion  is  based  on  the  fact  that  the  sample  contained  7'97  per 
cent,  solids  not  fat,  whereas  genuine  milk  contains  not  less  ihaaa. 
8*5  per  cent,  solids  not  fat.''    That  was  held  to  be  good.     The 
certificate  of  the .  analyst  is  not  conclusive  evidence ;  it  is  not 
evidence  of  an  offence  at  all.     The  analyst  must  certify  the  result 
of  this  analysis,  but  at  the  most  his  certificate  is  merely  evidence, 
and  although  it  may  not  contain  facts  sufficient  to  convict,  yet  it 
may  be  a  good  certificate.     It  must  not  contain  a  judgment.     In 
this  case  the  certificate  says  that  the  beer  contains  arsenic ;  that 
must  mean    arsenic    in    some    appreciable    quantity.      [Lord 
Alvirstonb,  C.J. — That  is  just  my  difficulty.]     The  certificate, 
however,  here  is  a  good  one,  and,  although  standing  alone  it  may 
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not  beenoaghto  allow  thejasticea  to  convict,  that  cannot  make  Oouldbb 

it  bad.  ^  ''• 

Bablow  v.  Noblbtt.  v. 

In  this  case  the  facts  were  the  same,  and  the  case  in  the  same  OBxma> ; 

form  as  Lee  v.  Bent   {sup,),  except  that  in  the  certificate  the  «. 

words  were :  Bmvrs ; 

Wa  m  of  opinion  that  the  said  sample  oontains  a  serioiiB  quantity  of  anenio. 


BaBIiOW 

V. 

NOBLITT. 


M.Lush  (F.  MouUon,  K.C.  with  him)  for  the  appellant.— The 
addition  of  the  words  '*  serions  amonnt/'  which  is  the  only  dis-        1901. 
tinction  between  the  certificate  in  this  case  and  the  one  in  Lee  v.  o-i-'TV^^ 
BerUj  cannot  get  over   the  difficolty  pointed  out  by  Hawkins    andl>rug$ 
and   Kennedy,   JJ.   in  Fortv/ne  v.  Hanson  (74  L.  T.  Bep.  145 ;      Aett— 
(1896)  1  Q.  B.  202).     I  submit  that  in  this  case  the  section  has  ^^f^J^ 
not  been  complied  with.  Bwrtmia4$^ 

J.  Walton,  E.C.  {Pickford,  K.C.,  E.  8utton,  and  Mellor  with  ingarBenie-^ 
him)  for  the  respondents. — ^This  certificate  must  be  good  unless  "  ^jV^/^f^^ 
it  be  the  fact  that  proceedings  can  never  be  taken  where  the  %b$Unc€a!!^ 
analyst  cannot  define  by  a  percentage  or  arithmetical  statement  quality ''-^ 
the  parts  of  the  addea  ingredient.      [Phillimobb,  J. — In  my  B^fit^eneif  ^ 
opinion  the  analyst  is  not  bound  to  state  the  exact  quantity,  bnt  ^jl^J^^^ 
if  he  says  there  ought  not  to  be  a  one-hundredth  part  of  a  grain  e.  68,  m.  8,  a, 
and  there  is  certainly  not  less  than  one  eighth  of  a  grain^  that      18,  so. 
would  be  enough.]      He  says  something  more  definite  here  I 
submit,  and  what  he  states  satisfies  the  condition  precedent,  and 
it  is  evidence.     Whether  it  is  enough  to  justify  a  conviction  is  a 
different  matter,  but  it  can  be  supplemented  by  other  evidence. 

Lord  Alvbbstone,  C.J. — Perhaps  it  would  be  convenient,  in 
the  first  place,  to  deal  with  the  points  raised  in  the  two  last 
appeals  of  Lee  v.  Bent  and  Ba/rlow  v.  Noblett.  In  the  first  of 
these  cases  the  analyst  had  certified  that  the  sample  contained 
arsenic,  and  in  the  second  case  that  it  contaiued  a  serious  quantity 
of  arsenic.  Now,  we  are  all  of  opinion  that  those  two  certificates 
are  not  sufficient.  It  is  very  important  that  the  practice  should 
be  uniform,  and  we  do  not  think  it  possible,  after  the  series  of 
decisions  which  have  been  given,  to  say  that  the  condition  pre- 
cedent is  other  than  a  document  which  must  be  issued  in  proper 
form  before  proceedings  for  a  prosecution  are  instituted,  and 
that  that  certificate  ought  to  contain  in  it  sufficient  materials  to 
enable  the  magistrates  to  form  a  judgment  on  the  &ce  of  the 
certificate  that  the  offence  had  been  committed.  Although  the 
judgment  is  the  judgment  of  the  magistrates,  yet  the  certificate 
should  contain  sufficient  information  to  enable  them  to  come 
to  a  decision.  We  need  not  consider  whether  a  certificate 
would  be  bad  which  went  further,  but  we  think  at  least  it  should 
contain  that.  There  are  many  cases  in  which  the  only  evidence 
is  a  certificate.  Nothing  is  said  as  to  what  ordinary  beer — I  will 
not  say  absolutely  pure  beer,  but  ordinary  beer— contains,  and 
nothing  is  said  as  to  the  deg^ree  or  amount  of  arsenic.     All  that 
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GouLDBB    is  said  io  one  case  is  that  arsenic  was  there ;    and,  in  the  other 

^'         case,  that  there   was  a    serioas   quantity.      We  think,  having 

Bent'      regard  to  the  necessary  protection  of  the  person  charged,  the 

V,         certificates  ought  to  contain  further  particulars  to  enable  the 

Orxbbod  ;   magistrates  to  have  before  them  the  materials  on  which  they  can 

''        come  to  a  conclusion.     I  think  we  could  not  decide  otherwise 

BsNT;      without  overraling  several  decisions  which  seem  to  us  to  be 

Bablow     founded  in  good  sense.     We  need  not  consider  whether  or  not  in 

NoBLBTT     ®^®^y  particular  case  it  is  absolutely  necessary  to  say  that  the  oer- 

'    tificate  must  set  out  all  the  ingredients  contained  m  the  sample, 

1901.       bat  we  think  we  are  justified  in  saying  that  these  certificates  are 

8  iTT'rood  ^^^  sttffioient.     That  disposes  of  the  two  cases  of  Lee  v.  Bent  and 

andDrugi    Batlow  V.  Noblett,  in  which  cases  the  convictions  must  be  quashed. 

AcU—      I  now  come  to  the  more  important  and  more  difficult  point  which 

AduLUr^ion  ^^^j^g  raised  in  Bent  v.  Ormerod  and  in  Goulder  v.  Book.    I  am  of 

B^r  conUin-  ^P^^^^^  that  the  conviction  in  the  latter  case  should  be  supported, 

tti^  arsenic  —  and  that  the  case  of  Bent  v.  Ormerod,  in  which  there  has  been  a 

"Article not  dismissal,  shoald  go  back  with  an  expression  of  oar  opinion  for  a 

«*Safice*awd  co^^o^'Jon-     I  think  a  great  deal  oi  the  difficulty  disappears  if 

qitaUiy  "^   joxx  look  at  the  langaage  of  sect.  6  and  consider  it  by  itself  for  a 

Siificimcy  of  moment.     I  quite  agree  that  if  you  can  see  clearly  that  one  group 

'^T^^^irl  ^^  sections  seems  to  deal  with  one  class  of  offence,  and  another 

c.  68,  8s.  zi'i,  group  of  sections  to  deal  with  another  class  of  offence,  you  may 

18, 20.       get  wery  material  assistance  by  considering  the  langaage  in  the 

one  case  and  in  the  other.     On  the  other  hand,  it  has  not  been 

disputed  by  the  able  coansel  who  have  argued  for  the  brewers  in 

this  case  that  the  fact  that  the  sections  which  create  offences 

overlap  does  not  show  that  a  case  is  not  within  one  of  them.     It 

may  very  likely  be  that  some  facts  afford  grounds  for  prosecuting 

under  more  than  one  section.     There  are  numerous  instances  of 

that  in  our  criminal  statutes.     But  I  think  the  question  of  sect.  6 

is  whether  or  not  a  person  has  sold  an  article  of  food  or  a  drug 

which  is  not  of  the  nature,  sabstance,  and  quality  of  the  article 

demanded  by  such  purchaser.     In  my  opinion  sect.  6  starts  at 

the  sale,  if  I  may  use  the  expression,  and  ends  at  the  sale.     You 

have  not  to  consider  how  that  which  makes  it  otherwise  than  of 

the  nature,  substance,  and  quality  demanded  has  got  into  it,  but 

whether,  in  fact,  it  is  there,  so  that  it  is  different.     I  think  it 

would  be  catting  the  section  down  unwisely,  and  cutting  it  down 

without  sufficient  direction  in  the  statute,  if  we  were  to  hold  that 

you  were  to  enter  into  an  examination  of  the  stage  at  which  or 

the  precise  process  by  which  that  which  makes  it  different  has 

found  its  place  in  the  article  which  is  being  sold.     Now,  applying 

that  test,  the  magistrates  in  this  case  have  found  as  a  fact  that 

the  beer  sold  by  the  appellant  was  not  of  the  nature,  substance, 

and  quality  demanded  by  the  purchaser.     They  have  found  as  a 

fact,  or  rather  the  certificate  shows,  that  arsenious  acid,  to  the 

extent  of  not  less  than  one-eighth  of  a  grain  per  gallon  was 

there,  and  they  find  "  that  arsenic  is  an  ingredient  injurious  to 

health,  and  the  quantity  of  arsenic  in  the  beer  was  such  as  to 
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render  the  same  injarioas  to  health  and  did  not  form  one  of  the    €k>uLi»B 
constitnents  of  beer/'     I  read  these  words  as  it  is  agreed  by  both      ^' 
the  lecumed  coansel  that  they  are  meant  to  be  read — that  arsenic       3,*^ 
does  not  form  one  of  the  constituent  parts  of  beer  in  any  sub-  v. 

stantial  deg^ree  under  ordinary  circumstances.     It  is  plain  that^   Obxbbod  ; 
if  I  am  right  in  the  view  I  have  expressed  as  to  the  prima  facie         '' 
meaning  of  sect.  6^  the  magistrates  have  certainly  found  as  a  &ct      Bbnt  ; 
that  this  article  was  not  of  the  nature^  substance^  and  quality  of     Bablow 
that  demanded  by  the  purchaser ;  and  if  there  is  any  evidence    i^o^lbtt 

that  they  can  come  to  that  conclusion  the  conviction  must  stand.        

I  Iiave  aJready  indicated  that,  the  magistrates  having  before  them        IMI. 
a  case  in  which  a  dangerous  foreign  body  to  the  extent  of  one-  g^^irirmood 
eighth  of  a  grain  per  gallon  which  is  injurious  to  health  is  there^    and  Drug$ 
it  seems  to  me  that  if  they  have  drawn  the  conclusion  that  the      Acts— 
beer  sold  was  not  of  the  nature,  substance,  and  quality  demanded,  '^*]*^/*'2^ 
it  is  not  possible  for  us  to  say  they  were  wrong.  Mr.  Moulton  has  p^*^  ^^ntaiw- 
suggested  that  if  what  is  in  the  article  is  the  result  of  some  %ng  ar$mie  ^ 
ingredient  put  in  in  the  course  of  its  manufacture,  which  in  fact  *li!^*^^^^ 
makes  it  injurious  to  health,  that  it  can  only  be  ''  mixing  "  under  Jj^^^aww  ^w!i 
sect.  3,  and  the  o£Fence  can  only  fall  within  the  terms  of  sect.  3.    qudUty"--' 
The  penalty  is  very  much  more  severe  under  sect.  8,  and  know-  Svficiency  of 
ledge  is  made  of  the  essence  of  the  offence ;  that  is  to  say,  the  ^j^gf^^^ 
defendant  can  show  there  is  no  offence  if  he  proves  that  he  did  c.  68,  m.  8,  %\ 
not  know  and  had  no  means  of  knowledge.     Under  sect.  6  the      18, 20. 
penalty  is  far  less,  and  it  has  been  expressly  decided  in  two  or 
three  cases  that  the  knowledge  of  the  person  is  immaterial ;  that 
is  to  say,  however  innocent,  however  little  he  may  have  known, 
yet  he  may  be  convicted  under  sect.  6.     In  the  second  case  that 
was  argued  before   us — that  is  to  say,  Bent  v.  Ormerod — the 
finding  was  the  same,  although  the   summons   was   dismissed. 
"  We  found   as  a  fact  that   the  beer  sold   by  the  respondent 
aforesaid  was  not  of  the  nature,  substance,  and  quality  of  the 
article  demanded  by  the  purchaser  in  that  there  had  been  mixed 
with    it    under    the    circumstances    mentioned      ...      an 
ingredient  prejudicial  to  the  health   of  the   purchaser.^'     Then, 
if  you   go  back  to  the  analysis,  you  find  that  it   was  proved 
there    was    arsenic    to    the   extent  of    one-ninth    of   a   grain 
per  gallon  at  least.      Then   the  case    continues  practically  in 
the  same  terms  as  the  other  case,  although  it  is  more  clearly 
stated  :  '*  Arsenic  does  not  form  one  of  the  constituents  of  beer, 
and  the  quantity  of  arsenic  in  the  beer  was  such  as  to  render  the 
same  injurious  to  health.'^     Under  these  circumstances  I  come 
to  the  conclusion  that  there  was  evidence  on  which  the  magis- 
trates could  find  as  a  fact  that  there  was  an  article  sold  different 
in  nature,  substance,  and  quality  from  that  demanded,  and  that 
the  conviction  in  the  one  case  ought  to  stand,  and  in  the  other 
case  there  ought  to  be  a  conviction.     I  only  desire  to  add  that  I 
must  not  be  understood    as    suggesting  that  any  accidental 
accumulation  of  deleterious  matter  or  the  accidental  presence  of 
deleterious   matter  in    an  article    sold  of    necessity  makes   it 
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GouLDSB    different    in    nature^    substance^    and    qaality    to    the    article 

^*  ^      demanded.     It  will  be  for  the  magistrate  in  each  case^  as  was 

Bairr'      decided  in  the  Scotch  case — and,  I  think,  rightly  decided — aa  a 

V.         question  of  fact  to  find,  as  they  have  here,  whether  or  not  the 

OBiniBOD;    article  of  food   or  drug  is  not  of   the  nature,  substance,  and 

J^        quality  demanded  by  the  purchaser. 

Bbht  ;  Lawbakcjb,  J.— I  am  of  the  same  opinion,  and  I  have  nothing 

B^w>^     to  add. 

NoBLBTT.        Phclumobb,  J. — I  agree.     I  will  only  say  I  equally  lay  stress, 

—   *    with  my  Lord,  on  the  proviso  which  he  has  made  at  the  end  of 

1001.       bis  judgment. 

SaU^Food  Judgment  accordingly. 

and  lhng$        Solicitors :  for  Ooulder,  Ormerod,  Lee,  and  Barlow,  Onmdy, 

AcU^       Kershaw,  Sampeon,  and  Co.,  for  Orundy,  Kershaw,  Saanpson, 

^**^^^^  and  Co,j  Manchester ;  for  Rook,  Hudson,  Manchester ;  for  Bent 

Bmt  contain-  And  Noblett,  8now,  FoXy  and  Higginson,  for  HarcouH  E.  Clare^ 

ing  amnie  —  Prestou. 

**  ArtieU  not 
cf  the  nature, 
8vb$tanee^and 

fuaUty  "— 

Siufiei^ncy  ef 

eertifieate — 

38  ^  to  Viet 

r.  M,  M.  3,  0. 

18,  20. 


APPENDIX. 


STATUTES     AND     PAETS     OP     STATUTES 
AFFECTING    THE    CEIMINAL    LAW, 

PASSED  IN  THE  SESSION  OF  PARLIAMENT  OF  1899. 


REFORMATORY   SCHOOLS   ACT,    1899. 

62  &  63  Vict.  cap.  12. 

An  Act  to  amend  the  Law  with  regard  to  Reformatory  Schools, — 

[Vdth  Jidy,  1899.] 

Whereas  by  section  one  of  the  Reformatory  Schools  Act,  1893,  a 
court  is  empowered  to  order  that,  in  certain  cases  therein  stated,  a 
youthful  offender  shall  be  sent  to  a  reformatory  school : 

And  whereas  it  is  expedient  that  where  a  court  orders  a  youthful 
offender  to  be  sent  to  a  reformatory  school,  that  offender  shall  not  in  the 
first  instance  be  sent  to  a  prison  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  The  Reformatory  Schools  Act,  1893,  shall  be  read  and  have  effect  Amendment 
as  if  the  following  proviso  were  added  at  the  end  of  section  one,  that  ^\  ^^  ^  ^'^ 
is  to  say  :   "  Provided  that  where  the  offender  is  ordered  to  be  sent  to  ^*°*'  °"  '*^* 
a  certified  reformatory  school  he  shall  not  in  addition  be  sentenced  to 
penal  servitude  or  imprisonment." 

3.  This  Act  may  be  cited  as  "^  The  Reformatory  Schools  Act,  1899.''   short  tiUe. 


ELEMENTARY    EDUCATION    (SCHOOL    ATTENDANCE)    ACT 

(1893)   AMENDMENT   ACT,    1899. 

62  &  63  Vicrr.  Cap.  13. 

An  Act  to  amend  the  Law  respecting  the  Employment  and  Education 

of  Young  Children.— [ISth  July,  1899,] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Jjords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  * 
the  same,  as  follows  : 

1.  On  and  after  the  first  day  of  January,  one  thousand  nine  hundred.  Amendment 
the  Elementary  Education  (School  Attendance)  Act,  1893,  shall  have  ©^  56  &  57 
effect  as  if  "  twelve  **  were  substituted  therein  for  "  eleven."  ^'^*-  ^'  ^^' 
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62  &  63  Vict. 
c.  13. 

Elementary 
Education 

{School 

Attendance) 

Act  (1893) 

Amendment 

Act,  1899. 


Short  title 
and  oonstruc' 
tion. 


Provided  that  nothing  in  this  act  shall  apply  in  the  case  of  any  child 
who  at  the  said  date  is,  under  the  bye-laws  then  in  force  in  the  school 
district  in  which  he  resides,  exempt,  wholly  or  partially,  as  the  case  may 
be,  from  the  obligation  to  attend  school. 

Provided  also  that  the  local  authority  for  any  district  may,  by  bye-law 
for  any  parish  within  their  district,  fix  thirteen  years  as  the  minimum 
age  for  exemption  from  school  attendance  in  the  case  of  children  to  be 
employed  in  agriculture,  and  that  in  such  parish  such  children  over 
eleven  and  under  thirteen  years  of  age  who  have  passed  the  standard 
fixed  for  partial  exemption  from  school  attendance  by  the  bye-laws  of 
the  local  authority  shall  not  be  required  to  attend  school  more  than  two 
hundred  and  fif tv  times  in  any  year. 

Such  bye-law  shall  have  effect  as  a  bye-law  made  under  section  seventy- 
four  of  the  Elementary  Education  Act,  1870,  and  all  Acts  amending  the 


same. 


The  local  authority  shall  be  the  local  authority  fixed  by  section  seven 
of  the  Elementary  Education  Act,  1876. 

Provided  also  that  a  child  shall  be  entitled  to  obtain  partial  exemption 
from  school  attendance  on  attaining  the  age  of  twelve  years  if  such  child 
has  made  three  hundred  attendances  in  not  more  than  two  schools  during 
each  year  for  five  preceding  vears  whether  consecutive  or  not. 

2.  This  act  may  be  cited  as  "  The  Elementary  Education  (School 
Attendance)  Act  (1893)  Amendment  Act,  1899,"  and  shall  be  read  with 
the  Elementary  Education  Acts,  1870  to  1897. 


S«ats  to  be 
provided  in 
■hops,  &o. 


Penalty. 


Gommenoe- 
ment  of  AoU 

Constrnotion 
and  short 
title. 


SEATS   FOR   SHOP   ASSISTANTS   ACT,    1899. 

62  &  63  Vict.  cap.  21. 

An  Act  to  provide  for  Seats  being  supjAied  for  the  use  of  Shop  Assistants, — 

[9th  August,  IS29,] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1.  In  all  rooms  of  a  shop,  or  other  premises  where  goods  are  actually 
retailed  to  the  public,  and  where  female  assistants  are  employed  for 
the  retailing  of  goods  to  the  public,  the  employer  carrying  on  business 
in  such  premises  shall  provide  seats  behind  the  counter,  or  in  such 
other  position  as  may  be  suitable  for  the  purpose,  and  such  seats  shall 
be  in  the  proportion  of  not  less  than  one  seat  to  every  three  female 
assistants  employed  in  each  room. 

2.  Any  person  failing  to  comply  with  the  provisions  of  this  Act  shall 
be  liable,  on  summary  conviction,  for  a  nrst  offence  to  a  fine  not 
exceeding  three  pounds,  and  for  a  second  or  subsequent  offence  to  a  fine 
not  less  than  one  pound  and  not  exceeding  five  pounds. 

3.  This  Act  shall  come  into  force  on  the  first  day  of  January  one 
thousand  nine  hundred. 

4.  This  Act  shall  be  read  and  construed  as  one  with  the  Shop  Hours 
Acts,  1892  to  1895,  and  may  be  cited  separately  as  "  The  Seats  for 
Shop  Assistants  Act,  1899/ 


A^^lfiNDl3t. 


lU 


SUMMARY   JURISDICTION   ACT,  1899. 

62  &  63  Vior.  cap.  22. 

An  Act  to  amend  the  Summary  Jurisdiction  Act,  1879. — [9th  August, 

1899.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temnoral,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  The  First  Schedule  to  the  Summary  Jurisdiction  Act,  1879,  shall 
include  the  offences  mentioned  or  referred  to  in  the  schedule  to  this  Act 
in  the  same  manner  as  if  the  schedule  to  this  Act  formed  part  of  the 
First  Schedule  to  the  Summary  Jurisdiction  Act,  1879. 

2.  Section  eleven  of  the  Summary  Jurisdiction  Act,  1879  (which  gives 
power  to  deal  summarily  with  young  persons  by  consent),  shall  extend 
to  all  indictable  offences  other  than  homicide,  and  accordingly  in  that 
section  the  words  *"  specified  in  the  first  column  of  the  First  Schedule 
to  this  Act  "*  are  hereby  repealed,  and  the  words  "  other  than  homicide  " 
shall  be  substituted  therefor. 

3.  Where  a  court  of  summary  jurisdiction  proposes  to  deal  summarily 
in  pursuance  of  this  Act  with  a  charge  of  obtaining  by  false  pretences 
from  any  person  any  chattel,  money,  or  valuable  security  with  intent 
to  defraud,  the  court  shall,  after  the  charge  has  been  reduced  to  writing 
and  read  to  the  person  charged,  state  in  effect  that  a  false  pretence  means 
a  false  representation  by  words,  writing,  or  conduct  that  some  fact  exists 
or  existed,  and  that  a  promise  as  to  future  conduct  not  intended  to  be 
kept  is  not  by  itself  a  false  pretence,  and  may  add  any  such  further 
explanation  as  the  court  may  deem  smtable  to  the  circumstances. 

4.  This  Act  may  be  cited  as  "^  The  Summary  Jurisdiction  Act,  1899." 


Amendment 
of  Bohednle  to 
42  &  43  Viot. 
0.  49. 

Amendment 
of  42  &  43 
Vict.  o.  49, 
1.11. 


Explanation 
to  be  given  of 
"false 
pretenoee." 


Short  title. 


SCHEDULE. 


FlntOolvmn. 


Second  Colunn. 


TooBg  penums  oo&Mntiiic  tad 
AdiDU  plemding  Qnilty. 


lA.  Obtaining  or  attempting  to 
obtain  by  any  false  pretence  from 
any  person  any  chattel,  mon^,  or 
Yalnable  seeority  with  intent  to 
defrand  against  the  proTisions  of  the 
Larceny  Act,  1861,  section  eighty- 
eight.     (24  A  25  Viot.  c.  96.) 


The  offence  of  unlawfully  and 
tnalioiously  setting  fire  to  any  part 
of  any  wood,  coppice,  or  plantation 
of  trees,  or  to  any  heatii,  gorse, 
furze,  or  fern,  under  section  sixteen 
of  the  Malicious  Damage  Aot,  1861. 
(24  A  25  Vict.  o.  97). 


Adults  Consenting. 


lA.  Obtaining  or  attempting  to  obtain  by 
any  false  pretence  from  any  person  any 
chattel,  money,  or  yalnable  security  with 
intent  to  defraud,  where  the  amount  of  the 
money  or  the  Talne  of  the  whole  of  the 
chattels,  yalnable  securities,  or  property 
alleged  to  haye  been  obtained  by  such  false 
pretence  does  not,  in  the  opinion  of  the  court 
before  whom  the  charge  is  brought,  exceed 
forty  shillings. 

The  offence  of  unlawfully  and  maliciously 
setting  fire  to  any  part  of  any  wood,  coppice, 
or  plantation  of  trees,  or  to  any  heath, 
gorse,  furse  or  fern,  under  section  sixteen  of 
the  Malicious  Damage  Act,  1861,  where  the 
damage  done  to  the  property  which  is  the 
subject  of  the  alleged  offence  does  not  in 
the  opinion  of  the  court  before  whom  the 
charge  is  brought  exceed  in  amount  forty 
shillings. 


iv  Appendix. 

ANCHORS   AND   CHAIN   CABLES   ACT,    1899. 

62  Sb  63  YiOT.  CAP.  23. 

An  Act  to  simplify  and  amend  the  Law  relating  to  the  Testis  and  Sale 
of  Anchors  and  Chain  Cables. — \^ih  August,  1899.] 

Be  it  enacted  by  the  Queen  s  most  Excellent  Majesty,  bv  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  tne  authority  of 
the  same,  as  follows  : 

Obligation  to  prove  Anchors  and  Chain  Cables  used  for  British  Ships- 

Anohorsand  1. — (1.)  A  maker  of  or  dealer  in  anchors  or  chain  cables  shall  not 
ohain  cables  sell  or  contract  to  sell,  nor  shall  any  person  purchase  or  contract  to  pur- 
*h^^  ®f  ?"■  chase,  for  use  on  any  British  ship,  any  chain  cable  or  any  anchor  exceeding 
British  ship  to  ^^  weight  one  hundred  and  sixty-eight  pounds,  unless  it  has  been  pre- 
be  proved.       viously  proved  in  accordance  with  this  Act. 

(2.)  If  any  person  acts  in  contravention  of  this  section,  he  shaU  be 
guilty  of  a  misdemeanour. 
Warranty  on  2.---(l.)  Every  contract  for  the  sale  of  a  chain  cable  or  of  an  anchor 
contract  for  exceeding  in  weight  one  hundred  and  sixty-eight  pounds  shall,  in  the 
sale  of  anchor  absence  of  an  express  stipulation  to  the  contrary,  be  deemed  to  imply 
ore  ainca  e.  ^  warranty  that  the  anchor  or  cable  has  before  delivery  been  proved  in 
accordance  with  this  Act. 

(2.)  The  burden  of  proving  the  existence  of  any  such  express  stipu- 
lation and  the  testing  and  stamping,  shall,  in  case  of  dispute,  lie  on  the 
seller. 
Act  not  to  3.  No  maker  of  or  dealer  in  anchors  or  chain  cables,  and  no  shipowner 

relieve  makers  or  other  person,  shall  by  reason  of  this  Act,  or  of  an3rthing  done  there- 
from responsi-  under,  be  relieved  from  any  responsibility  in  respect  of  any  anchor  or 
^*  chain  cable  made,  sold,  or  used  by  him  to  which,  but  for   this  Act,  he 

would  have  been  subject. 
Inquiry  as  to  4.  Where  a  British  ship  is  detained  by  the  Board  of  Trade  either  pro- 
anchors  and  visionally  or  finally  as  an  unsafe  ship  under  Part  V.  of  the  Mercnant 
chain  cables  Shipping  Act,  1894,  the  board  may  direct  an  inquiry  into  the  condition 
isdetained^L  ^^  ^®^  anchors  and  cables,  and,  if  they  have  not  been  proved  in 
unsafe— 57  A  accordance  with  this  Act  may  make  such  further  order  previous  to  her 
58  Vict.  0.  60.  release  as  they  think  requisite. 

Mode  of  testing  of  Anchors  and  Chain  Cables. 

Obligation  to  7. — (1.)  Every  body  of  persons  for  the  time  being  holding  a  licence 
test  anchors  under  this  Act  for  the  testing  of  anchors  and  chain  cables  in  respect  of 
*"bleB**'°  any  testing  establishment  (in  this  Act  referred  to  as  a  "  licensed  tester  ") 
^  shall,  with  all  reasonable  despatch,  test  every  anchor  and  chain  cable  that 

is  brought  to  that  testing  estabUshment  for  the  purpose  of  testing. 
(2.^  Anchors  and  chain  cables  shall  be  tested  in  the  order  in  which  they 

are  brought  to  the  testing  establishment,  unless  the  persons  interested 

agree  to  the  contrary. 
Stamping  of        10. — (1.)  The  Board  of  Trade  shall  appoint  for  each  testing  establish- 
anchors  and    ment  in  respect  of  which  a  licence  granted  under  this  Act  is  in  force  a 
chain  cables    distinctive  mark   denoting  that  an  anchor  or  chain  cable  has  been 
when  proved.  pj.Qyej  j^j^  ^y^^i  establishment  in  accordance  with  this  Act. 
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(3.)  A  licensed  tester  shall  stamp  on  every  anchor  proved  in  accord-  62  &  es  Vict. 
ance  with  this  Act  at  his  establishment  and  on  every  five  fathoms  of        c.  28. 
every  chain  cable  so  proved  the  distinctive  mark  appointed  by  the  Board  — 

of  Trade  under  this  section,  and  shall  not  stamp  that  mark  on  any  chain^CMes 
anchor  or  chain  cable  not  so  proved.  ^^^  1899 

(4.)  The  distinctive  mark  appointed  by  the  Board  of  Trade  under  this         - — 
section  shall  consist  of  a  mark  indicating  that  an  anchor  or  chain  cable  has 
been  proved  with  the  addition  of  a  mark  indicating  the  testing  establish- 
ment at  which  it  has  been  so  proved. 

Offences. 

13. — (1.)  A  licensed  tester  shall  not —  Oifenoes  by 

(i.)  stamp  any  anchor  or  chain  cable  or  any  other  chain  or  cable  with  licensed 
the  distinctive  mark  denoting  that  an  anchor  or  chain  cable  has  *®8*«^- 
been  proved  in  accordance  with  this  Act  or  with  any  mark  re- 
sembhng  that  distinctive  mark,  or  otherwise  calculated  to  lead 
persons  to  suppose  that  the  anchor,  chain  cable,  or  other  chain  or 
cable  has  been  proved  in  accordance  with  this  Act  unless  it  is  an 
anchor  or  chain  cable  which  has  been  proved  at  his  establishment 
in  accordance  with  this  Act ;  or 

(ii.)  deliver  a  certificate  of  proof  in  respect  of  any  anchor  or  chain 
cable  other  than  an  ancnor  or  chain  cable  which  has  been  proved 
by  him  at  his  establishment  in  accordance  with  this  Act ;  or 

(iii.)  make  any  false  statement  in  a  certificate  of  proof. 

(2.)  If  a  licensed  tester  act«  in  contravention  of  this  section,  he  shall 
be  giiilty  of  a  misdemeanour. 

14. — (1.)  A  person,  other  than  a  licensed  tester,  shall  not —  Penally  for 

(a)  place  on  any  anchor  or  chain  cable  or  on  any  chain  or  cable  any  placing  marks, 

distinctive  mark  appointed  by  the  Board  of  Trade  for  any  testing  °Lf  ?i^^  x"^*^ 
establishment  under  this  Act,  or  any  mark  resembling  that  dis-  ^egembUni 
tinctive  mark  or  otherwise  calculated  to  lead  persons  to  suppose  distinotiye 
that  the  anchor,  chain  cable,  chain,  or  cable  has  been  proved  marks  or  a 
in  accordance  with  this  Act ;  or  certificate  of 

(b)  deliver  any  certificate  or  other  docimient  of  a  like  character  relating  P"^^- 

to  the  proof  or  testing  of  any  anchor  or  chain  cable  or  other  chain 
or  cable,  which  resem  oles  a  certificate  of  proof  delivered  by  a  licensed 
tester,  or  is  otherwise  calculated  to  lead  persons  to  suppose  that 
the  anchor,  chain  cable,  chain,  or  cable  in  respect  of  which  it  is 
delivered  has  been  proved  in  accordance  with  this  Act. 
(2.)  If  any  person  acts  in  contravention  of  this  section  he  shall  be 
guilty  of  a  misdemeanour. 

15. — (1.)  Any  person  delivering  a  certificate  or  other  document  of  a  Provisions  as 
like  character  relating  to  the  proof  or  testing  of  any  anchor  or  chain  to  marks  and 
cable,  or  other  chain  or  cable  shall,  unless  it  is  either  an  anchor  or  chain  oef*i^<»t«8  of 
cable  which  has  been  proved  in  accordance  with  this  Act,  or  a  chain  or  ^^« 
cable  (not  being  a  chain  cable)  which  has  been  proved  at  a  testing  estab- 
lishment in  respect  of  which  a  Ucence  granted  under  this  Act  was  in 
force  at  the  time  of  proof,  place  in  some  conspicuous  part  of  the  certi- 
ficate or  document  in  such  a  manner  as  to  be  clearly  legible,  the  words 
*  privately  tested." 

(2.)  A  person  shall  not  place  on  any  anchor  or  chain  cable,  or  other 
chain  or  cable,  any  marks,  or  deliver  in  relation  thereto  any  certificate 
or  other  document  of  a  similar  character,  which  would  be  calculated  to 
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lead  persons  to  suppose  that  the  anchor  or  chain  cable,  or  other  chain  or 
cable,  has  been  tested,  unless  it  has  been  actually  so  tested. 

(3.)  If  any  person  fails  to  comply  with,  or  acts  in  contravention  of, 
this  section,  he  shall  be  guilty  of  a  misdemeanour. 

16.  If  any  person  knowing  that  any  anchor  or  chain  cable  or  other 
chain  or  cable  has  been  stamped  or  marked  in  contravention  of  this 
Act,  sells  it  to  any  other  person,  or  delivers  it  for  use  by  any  other 
person,  he  shall  be  guilty  of  a  misdemeanour. 

19.  The  expressions  "  anchor  "  and  "  chain  cable  "  include  any  shackle 
attached  to  or  intended  to  be  used  in  connection  with  the  anchor  or 
chain  cable. 

20.  The  Acts  specified  in  the  Third  Schedule  to  this  Act  are  hereby 
repealed  to  the  extent  mentioned  in  the  third  column  of  that  schedule. 

Provided  that  for  the  purposes  of  this  Act — 

(a)  any  anchor  or  chain  cable  tested  or  stamped  under  any  enactment 

repealed  by  this  Act  shall  be  deemed  to  have  been  tested  or  stamped 
under  this  Act ;  and 

(b)  any  Order  in  Council,  licence,  or  certificate  made  or  sranted  under 

any  enactment  repealed  by  this  Act  shall  be  deemea  to  have  been 
made  or  granted  under  this  Act ;  and 

(c)  any  inspector  appointed  under  any  enactment  repealed  by  this  Act 

shall  be  deemed  to  have  been  appointed  under  this  Act. 

21.  This  Act  may  be  cited  as  "  The  Anchors  and  Chain  Gables  Act, 
1899." 
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INEBRIATES    ACT,    1899. 

62  &  63  Vict.  cap.  36. 

An  Act  to  amend  the  Inebriates  Act,  1898. — [9th  Aiufust,  1899.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  The  expenses  of  any  prosecution  on  indictment  under  section  two 
of  the  Inebriates  Act,  1898,  shall  be  payable  as  in  cases  of  indictment 
for  felony,  and  where  any  case  under  that  section  is  dealt  with  summarily 
the  expenses  of  the  prosecution  shall  be  payable  in  manner  provided 
by  section  twenty-eight  of  the  Summary  Jurisdiction  Act,  1879,  or,  in 
Ireland,  by  section  fourteen  of  the  Criminal  Justice  Act,  1855. 

2.  Where  by  any  regulations  made  in  pursuance  of  section  six  of  the 
Inebriates  Act,  1898,  a  breach  of  the  regulations  is  made  punishable  by 
fine  or  imprisonment,  the  breach  shall  be  an  offence  which  may  be  pro- 
secuted summarily. 

3.  This  Act  may  be  cited  as  "  The  Inebriates  Act,  1899,"  and  the 
Inebriates  Acts,  1879  to  1898,  and  this  Act,  may  be  cited  together  as 
"  The  Inebriates  Acts,  1879  to  1899." 
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POOR  LAW  ACT,  1899. 

62  &  63  Vict.  cap.  37. 

An  Act  to  amend  Section  0ns  of  the  Poor  Law  Act,  1889,  and  Section 
Four  of  the  Pauper  Inmates  Discharge  and  Regulation  Act,  1871. — 
[9th  August,  1899.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  tne  authority  of 
the  same,  as  follows  : 

1.  For  sub-sections  one,  two,  and  four  of  section  one  of  the  Poor  Law  Control  of 
Act,  1889  (which  sub-sections  are  hereby  repealed),  shall  be  substituted  guardians 
the  following  sub-sections  :  ^®'  hdiJ^"" 

**  (1.)  Where  a  child  is  maintained  by  the  guardians  of  a  poor  law  ^p^pgon/'* 
union  and —  unfit  to  have 

**  (i.)  the  child  has  been  deserted  by  its  parent ;  or  control  of 

*"  (ii.)  the  guardians  are  of  opinion  that  by  reason  of  mental  deficiency,  them— 52  A 
or  of  vicious  habits  or  mode  of  life,  a  parent  of  the  child  is  unfit  ^gT*?*«2  ^^ 
to  have  the  control  of  it ;  or  y^^  ^  gO 

**  (iii.)  a  parent  is  unable  to  perform  his  or  her  parental  duties  by  reason 
of  bein^  under  sentence  of  penal  servitude  or  of  being  detained 
under  the  Inebriates  Act,  1898  ;  or 

**  (iv.)  a  parent  of  the  child  has  been  sentenced  to  imprisonment  in 
respect  of  any  ofience  against  any  of  his  or  her  children ;  or 

**  (v.)  a  parent  of  the  child  is  permanently  bedridden  or  disabled,  and 
is  the  inmate  of  a  workhouse,  and  consents  to  the  resolution  here- 
inafter mentioned  ;   or 

"  (vi.)  both  the  parents,  or  in  the  case  of  an  illegitimate  child  the 
mother  of  the  child,  are  or  is  dead  : 
the  guardians  may  at  any  time  resolve  that  until  the  child  reaches  the 
age  of  eighteen  years  all  the  rights  and  powers  of  such  parent  as  afore- 
said, or  if  both  parents  are  dead  of  the  parents,  in  respect  of  the  child 
shall,  subject  as  in  this  Act  mentioned,  vest  in  the  guardians,  and  there- 
upon those  rights  and  powers  shall  so  vest  accordingly,  and  shall  con- 
tinue so  vested  whether  the  child  does  or  does  not  continue  to  be  main- 
tained by  the  guardians. 

"  Provided  that  the  guardians  may  rescind  the  resolution  if  they  think 
that  it  will  be  for  the  benefit  of  the  child  that  it  should  be  rescinded,  or 
may  permit  the  child  to  be,  either  permanently  or  temporarily,  under 
the  control  of  the  parent,  or  of  any  other  relative,  or  of  any  friend,  or  of 
any  society  or  institution  for  the  care  of  children. 

*"  (2.)  A  court  of  summary  jurisdiction,  if  satisfied  on  complaint  made 
by  a  parent  or  if  there  is  no  parent  by  the  guardian  of  a  child  that  there 
was  no  ground  for  the  resolution,  or  that  it  is  for  the  benefit  of  the  child 
that  it  should  be  either  permanently  or  temporarily  under  the  control 
of  its  parent  or  guardian,  or  that  the  resolution  of  the  guardians  should 
be  determined,  may  make  an  order  accordingly,  and  the  guardians  shall 
comply  with  any  such  order,  and  if  the  order  determines  the  resolution 
the  resolution  shall  be  thereby  determined  as  from  the  date  of  the  order, 
and  the  guardians  shall  cease  to  have  the  rights  and  powers  of  the  parent 
as  respects  the  child" 
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2.  If  any  person — 

(a)  knowingly  assists,  directly  or  indirectly,  a  child  who  has,  in  pur- 
suance of  section  one  of  the  Poor  Law  Act,  1889,  or  in  pursuance 
of  this  Act,  been  placed  under  the  control  of  guardians,  to  leave, 
without  the  consent  of  the  guardians,  the  place  where  the  child 
is  under  that  control ;  or 

(6)  knowingly  induces,  directly  or  indirectly,  any  such  child  so  to 
leave  that  place  ;  or 

(c)  knowingly  harbours  or  conceals  a  child  who  has  so  left  that  place, 
prevents  him  from  returning  to  that  place, 
he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
twenty  pounds. 

4.  Section  four  of  the  Pauper  Inmates  Discharge  and  Regulation  Act, 
1871,  shall  be  amended  by  inserting  after  the  wotSb  "  seventy-two  hours  ' 
the  following  words  : — 

"  4.  If  he  has,  in  the  opinion  of  the  guardians,  discharged  himself 
frequently  without  sufficient  reason,  one  hundred  and  sixty-eight 
hours  " ; 
and  by  inserting  as  an  additional  proviso  at  the  end  of  the  section  the 
following  words : — 
"  (4)  that  a  direction  requiring  a  longer  notice  than  seventy-two 
hours  to  be  given  must  be  entered  in  the  minutes,  and  must  specify 
the  name  or  names  of  the  ^uper  or  paupers  to  whom  it  applies." 

5.  This  Act  may  be  cited  as  "  The  Poor  Law  Act,  1899." 
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SALE   OF   FOOD   AND   DRUGS   ACT,    1899. 

62  &  63  Vicrr.  cap.  51. 

An  Act  to  amend  the  Law  relating  to  the  sale  of  Food  and  Drugs. — 

[9th  August,  1899.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1. — (1.)  If  there  is  imported  into  the  United  Kingdom  any  of  the 
following  articles,  namely  : — 
(a)  margarine  or  margarine  cheese,  except  in  packages  conspicuously 
marked  "  Margarine "  or  "*  Margarine-cheese,"  as  the  case  may 
require,  or 
(6)  adulterated  or  impoverished  butter  (other  than  margarine)  or 
adulterated  or  impoverished  milk  or  cream,  except  in  packages 
or  cans  conspicuously  marked  with  a  name  or  description  indica- 
ting that  the  butter  or  milk  or  cream  has  been  so  treated  ;  or 

(c)  condensed  separated  or  skimmed  milk,  except  in  tins  or  other 

receptacles  which  bear  a  label  whereon  the  words  *"  Machine 
skimmed  Milk  "  or  "  Skimmed  Milk,"  as  the  case  may  require, 
are  printed  in  large  and  legible  type  ;  or 

(d)  any  adulterated  or  impoverished  article  of  food  to  which  Her 
Majeaty  may  by  Order  in  Council  direct  that  this  section  shall  be 
applied,  unless  the  same  be  imported  in  packages  or  receptacles 
conspicuously  marked  with  a  name  or  description  indicating  that 
the  article  has  been  so  treated  ; 
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the  importer  shall  be  liable,  on  summary  conviction,  for  the  first  offence  62  A  63  Yicr. 
to  a  fine  not  exceeding  twenty  pounds,  for  the  second  offence  to  a  fine  not        <;.  51. 
exceeding  fifty  pounds,  and  for  any  subsequent  ofience  to  a  fine  not    „  {rVv 
exceeding  one  hundred  pounds.  "  -  ^Lj^, 

>      \    mv  Ju*  »iii«ii  1  11  CUM*  l/Tuga 

(2.)  ihe  word    importer    shall  include  any  person  who,  whether  as     ^ci,  1899. 

owner,  consignor,  or  consignee,  agent,  or  broker,  is  in  possession  of,  or  in        

anywiae  entitled  to  the  custody  or  control  of,  the  article  ;  prosecutions  for 
offences  under  this  section  shall  be  undertaken  by  the  Commissioners 
of  Customs  ;  and  subject  to  the  provisions  of  this  Act  this  section  shall 
have  effect  as  if  it  were  part  of  the  Customs  Consolidation  Act,  1876. 

(3.)  The  Commissioners  of  Customs  shall,  in  accordance  with  directions 
given  by  the  Treasury  after  consultation  with  the  Board  of  Agriculture, 
take  such  samples  of  consignments  of  imported  articles  of  food  as  may  be 
necessary  for  the  enforcement  of  the  foregoing  provisions  of  this  section. 

(4.)  Where  the  Commissioners  of  Customs  take  a  sample  of  any  con- 
signment in  pursuance  of  such  directions  they  shall  divide  it  into  not  less 
than  three  parts,  and  send  one  part  to  the  importer  and  one  part  to  the 
principal  chemist  of  the  Grovemment  laboratories,  and  retain  one  part. 

(5.)  In  any  proceeding  under  this  section  the  certificate  of  the  principal 
chemist  of  the  result  of  the  analysis  shall  be  sufficient  evidence  of  the  facts 
therein  stated,  unless  the  defendant  require  that  the  person  who  made 
the  analysis  be  called  as  a  witness. 

(6.)  If,  in  any  case,  the  Commissioners  of  Customs  are  of  opinion  that 
an  offence  against  this  section  has  been  committed,  they  shall  communi- 
cate to  the  Board  of  Agriculture  for  their  information  the  name  of  the 
importer  and  such  other  facts  as  they  possess  or  may  obtain  as  to  the 
destination  of  the  consignment. 

(7.)  For  the  purposes  of  this  section  an  article  of  food  shall  be  deemed 
to  be  adulterated  or  impoverished  if  it  has  been  mixed  with  any  other 
substance,  or  if  any  part  of  it  has  been  abstracted  so  as  in  either  case  to 
affect  injuriously  its  quality,  substance,  or  nature. 

Provided  that  an  article  of  food  shall  not  be  deemed  to  be  adulterated 
by  reason  only  of  the  addition  of  any  preservative  or  colouring  matter  of 
such  a  nature  and  in  such  quantity  as  not  to  render  the  article  injurious 
to  health. 

2. — (1.)  The  Local  Government  Board  may,  in  relation  to  any  matter  Power  for 
appearing  to  that  Board  to  affect  the  general  interest  of  the  consumer,  ^^^^^Sj^Jff"' 
and  the  Board  of  Agriculture  may,  in  relation  to  any  matter  appearing  "^Bo^^r^i  of 
to  that  Board  to  affect  the  general  interests  of  agriculture  in  the  United  A^oulture 
Kingdom,  direct  an  officer  of  the  Board  to  procure  for  analysis  samples  to  sample 
of  any  article  of  food,  and  thereupon  the  officer  shall  have  all  the  powers  articles  of 
of  procuring  samples  conferred  by  the  Sale  of  Food  and  Drugs  Acts,  ^°*^- 
ana  those  Acts  shall  apply  as  if  the  officer  were  an  officer  authorised 
to  procure  samples  under  the  Sale  of  Food  and  Drugs  Act,  1875,  except 
that — 

(a)  the  officer  procuring  the  sample  shall  divide  the  same  into  four 
parts,  and  shall  deal  with  three  of  such  parts  in  the  manner 
directed  by  section  fourteen  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  as  amended  by  this  Act,  and  shall  send  the  fourth  part  to  the 
Board,  and 

(6)  the  fee  for  analysis  shall  be  payable  to  the  analyst  by  the  local 
authority  of  the  place  where  the  sample  is  procured. 

(2.)  The  Board  shall  communicate  the  result  of  the  analysis  of  any 
such  sample  to  (he  local  authority,  and  thereupon  there  shall  be  the  Uke 
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duty  and  power  on  the  part  of  the  local  authority  to  cause  proceedings  to 
be  taken  as  if  the  local  authority  had  caused  the  analysis  to  be  made. 

3. — (1.)  It  shall  be  the  duty  of  every  local  authority  entrusted  with 
the  execution  of  the  laws  relating  to  the  sale  of  food  and  drugs  to 
appoint  a  public  analyst,  and  put  in  force  from  time  to  time,  as  occasion 
may  arise,  the  powers  with  which  they  are  invested,  so  as  to  provide 
proper  securities  for  the  sale  of  food  and  drugs  in  a  pure  and  genuine 
condition,  and  in  particular  to  direct  their  officers  to  take  samples 
for  analysis. 

(2.)  If  the  Local  Government  Board  or  Board  of  Agriculture,  after 
communication  with  a  local  authority,  are  of  opinion  that  the  local 
authority  have  failed  to  execute  or  enforce  any  of  the  provisions  of  the 
Sale  of  Food  and  Drugs  Acts  in  relation  to  any  article  of  food,  and  that 
their  failure  affects  the  general  interest  of  the  consumer  or  the  general 
interest  of  agriculture  in  the  United  Kingdom,  as  the  case  may  be,  the 
Board  concerned  may,  by  order,  empower  an  officer  of  the  Board  to 
execute  and  enforce  those  provisions  or  to  procure  the  execution  and 
enforcement  thereof  in  relation  to  any  article  of  food  mentioned  in  the 
order, 

(3)  The  expenses  incurred  by  the  Board  or  their  officer  under  any 
such  order  shall  be  treated  as  expenses  incurred  by  the  local  authority  in 
the  execution  of  the  said  Acts,  and  shall  be  paid  by  the  local  authority  to 
the  Board  on  demand,  and  in  default  the  Board  may  recover  the  amount 
of  the  expenses  with  costs  from  the  local  authority. 

(4.)  For  the  purposes  of  this  section  an  order  of  the  Board  shall  be 
conclusive  in  respect  of  any  default,  amount  of  expenses,  or  other  matter 
therein  stated  or  appearing. 

(5.)  Any  public  analyst  appointed  under  the  Sale  of  Food  and  Dru£;8 
Acts  shall  furnish  such  proof  of  competency  as  may  from  time  to  time  be 
required  by  regulation  framed  by  the  Local  Government  Board. 

4. — (1.)  The  Board  of  Agriculture  may  after  such  inquiry  as  they 
deem  necessary,  make  regulations  for  determining  what  deficiency  in 
any  of  the  normal  constituents  of  genuine  milk,  cream,  butter,  or  cheese, 
or  what  addition  of  extraneous  matter  or  proportion  of  water,  in  anv 
sample  of  milk  (including  condensed  milk),  cream,  butter,  or  cheese,  shall 
for  the  purposes  of  the  Sale  of  Food  and  Drugs  Acts  raise  a  presump- 
tion, until  the  contrary  is  proved,  that  the  milk,  cream,  butter,  or  cheese, 
is  not  genuine  or  is  injurious  to  health,  and  an  analyst  shall  have  regard 
to  such  regulations  in  certifying  the  result  of  an  analysis  under  those  Acts. 

(2.)  Any  regulations  made  under  this  section  shall  be  notified  in  the 
London  and  Edinburgh  Gazettes,  and  shall  also  be  made  known  in  such 
other  manner  as  the  Board  of  Agriculture  may  direct. 

5.  The  provisions  of  the  Margarine  Act,  1887,  as  amended  by 
this  Act,  snail  extend  to  margarine-cheese,  and  shall  apply  accordingly, 
with  the  substitution  of  "  margarine-cheese  "  and  "  cheese  "  for  "  mar- 
garine "  and  "  butter,"  and  provided  that  all  margarine-cheese  sold  or 
dealt  in  otherwise  than  by  retail  shall  either  be  inclosed  in  packages 
marked  in  accordance  with  the  Margarine  Act,  1887,  as  amended  by 
this  Act,  or  be  itself  conspicuously  branded  with  the  words  "  margarine- 
cheese." 

6. — (1.)  Where  under  this  Act  or  the  Margarine  Act,  1887,  it  is 
required  that  any  package  containing  margarine  or  margarine^^heese 
shall  be  branded  or  marked,  the  brand  or  mark  shaU  be  on  the  package 
itself  and  not  solely  on  a  label,  ticket,  or  other  thing  attached  tnereto. 
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(2.)  The  letters  required  to  be  printed  on  the  paper  wrapper  in  which  62  ft  63  Vict. 
margarine  or  margarine-cheese  is  sold  shall  be  capital  block  letters  not       c.  51. 
less  than  half  an  inch  long  and  distinctly  legible,  and  no  other  printed   o^TTii^ 
matter  shall  appear  on  the  wrapper.  ^^ ^  ^Druge 

(3.)  The  words  "or  with"  in  section  six  of  the  Margarine  Act,  1887,     ^c(,  1899. 
shall  be  repealed.  

7. — (1.)  Every  occupier  of  a  manufactory  of  margarine  or  margarine-  Proyisions  as 
cheese,  and  every  wholesale  dealer  in  such  substances,  shaU  keep  a  to  manufac- 
register  showing  the  quantity  and  destination  of  each  consignment  of  J^"  ^t  *"^ 
such  substances  sent  out  from  his  manufactory  or  place  of  business,  and  nuirgarmeand 
this  register  shall  be  open  to  the  inspection  of  any  officer  of  the  Board  of  margarine- 
Agriculture.  ohewe~-50  A 

(2.)  Any  officer  of  the  Board  of  Agriculture  shall  have  power  to  enter  ^^  ^*°*-  <*•  29. 
at  all  reasonable  times  any  manufactory  of  margarine  or  margarine- 
cheese,  and  to  inspect  any  process  of  manufacture  therein,  and  to  take 
samples  for  analysis. 

(3.)  If  any  such  occupier  or  dealer — 
(a)  fails  to  keep  such  a  register,  or 

(6)  refuses  to  produce  the  register  when  required  to  do  so  by  an 
officer  of  the  Board  of  Agriculture,  or 

(c)  fails  to  keep  the  register  posted  up  to  date,  or 

(d)  wilfully  makes  any  entry  in  the  register  which  is  false  in  any 
particular,  or 

(e)  fraudulently  omits  to  enter  any  particular  which  ought  to  be 

entered  in  the  register, 
he  shall  be  liable  on  summary  conviction  for  the  first  offence  to  a  fine  not 
exceeding  ten  pounds,  and  for  any  subsequent  offence  to  a  fine  not 
exceeding  fifty  pounds. 

(4.)  The  provisions  of  section  nine  of  the  Margarine  Act,  1887,  re- 
lating to  registration  of  manufactories  shall  extend  to  any  premises 
wherein  the  business  of  a  wholesale  dealer  in  margarine  or  margarine- 
cheese  is  carried  on. 

(5.)  The  registration  of  a  manufactorv  or  other  premises  shall  be  forth- 
with notified  by  the  local  authority  to  the  Board  of  Agriculture. 

8.  It  shall  be  unlawful  to  manufacture,  sell,  expose  for  sale,  or  import  Restriction  on 
any  margarine,  the  fat  of  which  contains  more  than  ten  per  cent,  of  amount  of 
butter  fat,  and  every  person  who  manufactures,  sells,  exposes  for  sale,  ^^^^^  f»t  i^ 
or  imports  any  margarine  which  contains  more  than  that  percentage,       ^ 
shall  be  guilty  of  an  offence  under  the  Mar^rine  Act,  1887,  and  anv 

defence  which  would  be  a  defence  under  section  seven  of  that  Act  shall 
be  a  defence  under  this  section,  and  the  provisions  of  the  former  section 
shall  apply  accordingly. 

Provided  that  nothing  in  this  section  shall  apply  to  any  margarine 
manufactured  or  imported  in  fulfilment  of  any  contract  made  oefore 
the  twentieth  day  of  July  one  thousand  eight  hundred  and  ninety-nine.    Provision  as 

9.  Every  person  who,  himself  or  by  his  servant,  in  any  highway  or  *^  ?*"®  ^"^ 
place  of  public  resort  sells  milk  or  cream  from  a  vehicle  or  from  a  can  pe^OT  selling 
or  other  receptacle  shall  have  conspicuously  inscribed  on  the  vehicle  or  mii^  or  cream 
receptacle  his  name  and  address,  and  in  default  shall  be  liable  on  sum-  in  a  public 
mary  conviction  to  a  fine  not  exceeding  two  pounds.  place. 

10.  In  the  case  of  a  sample  taken  of  milk  in  course  of  delivery,  or  of  Division  of 
margarine  or  margarine-cneese  forwarded  by  a  public  conveyance,  the  f a^pl*"  taken 
person  taking  the  sample  shall  forward  by  registered  parcel  or  otherwise  ?  ^""  °' 

a  portion  of  the  sample  marked,  and  sealed,  or  fastened  up,  to  the  con-  tnuun? 
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62  ft  63  Vict,  signor  if  his  name  and  address  appear  on  the  can  or  package  containing 

c.  51.        the  article  sampled. 

«    ~~     ,       11.  Every  tin  or  other  receptacle  containing  condensed  separated  or 

of^Drtuia    skimmed  milk  must  bear  a  label  clearly  visible  to  the  purchaser  on 

Acty  1899.     which  the  words  "  Machine-skimmed  Milk,"  or  "  Skimmea  Milk,"  as  the 

y; —        case  may  require,  are  printed  in  large  and  legible  type,  and  if  any  person 

PxoTiaions  M  geUg  or  exposes  or  offers  for  sale  condensed  separated  or  skimmed  milk 

-^«™+«5'^   in  contravention  of  this  section  he  shall  be  liable  on  summary  conviction 

Bkimmedmilk.  ^  ^  "^^  ^^^  exceeding  ten  pounds. 

Notioeof  ^^'  "^^  '^^^  referred  to  in  section  eight  of  the  Sale  of  Food  and 

mixtaies—  Drugs  Act,  1875,  shall  not  be  deemed  ^to  be  distinctly  and  legibly 
38  A  89  Yiot.  written  or  printed  within  the  meaning  of  that  section  unless  it  is  so 
o.  63.  written  or  printed  that  the  notice  of  mixture  given  by  the  label  is  not 

obscured  by  other  matter  on  the  label :  Provided  that  nothing  in  this 
enactment  shall  hinder  or  affect  the  use  of  any  registered  trad^  mark, 
or  of  any  label  which  has  been  continuously  in  use  for  at  least  seven 
years  before  the  commencement  of  this  Act ;  but  the  Comptroller- 
General  of  Patents,  Designs,  and  Trade  Marks  shall  not  register  any 
trade  mark  purporting  to  describe  a  mixture  unless  it  complies  with  the 
requirements  of  this  enactment. 
Amendment  13.  In  section  fourteen  of  the  Sale  of  Food  and  Drugs  Act,  1875,  the 
of  38  &  39       words  "  offer  to  *"  and  the  words  "  proceed  accordingly  and  shall "  shall 

to  »m '  IM  "  ^  repealed. 

samp  eB.  ^^    rjij^^  provisions  of  section  three  and  section  four  of  the  Sale  of  Food 

Taking  sam-  ^^^^  Drugs  Act  Amendment  Act,  1879  (relating  to  the  taking  of  samples 
of  delWerx— *  ^^  mUli  in  course  of  deHvery),  shall  apply  to  every  other  article  of  food  : 
42  ft  43  Vict.  Provided  that  no  samples  shall  be  taken  under  this  section  except  upon 
o.  30.  the  request  or  with  the  consent  of  the  purchaser  or  consignee. 

Amendment  15.  In  section  sixteen  of  the  Sale  of  Food  and  Drugs  Act,  1875,  the 
of  38  A  39       words  "  registered  parcel "  shall  be  substituted  for  the  words  "  registered 

pj^^  1 6.  Any  person  who  wilfully  obstructs  or  impedes  any  inspector  or 

Ob  t     ti        other  officer  in  the  course  of  his  duties  under  the  Sale  of  Food  and  Drugs 

of  offloor  in     Acts,  or  by  any  gratuity,  bribe,  promise,  or  other  inducement  prevents, 

discharge  of    Or  attempts  to  prevent,  the  due  execution  by  such  inspector  or  officer 

his  duties.       of  his  duty  under  those  Acts,  shall  be  liable,  on  summary  conviction, 

for  the  first  offence  to  a  fine  not  exceeding  twenty  pounds,  for  the 

second  offence  to  a  fine  not  exceeding  fifty  pounds,  and  for  any  sub> 

sequent  offence  to  a  fine  not  exceeding  one  hundred  pounds. 

Penalties  for       17. — (1.)  Where,  under  any  provision  of  the  Sale  of  Food  and  Drugs 

offenceaunder  Act,  1875,  a  person  guilty  of  an  offence  is  liable  to  a  fine  which  may  ex- 

Fwdand        ^^^    ^  twenty  pounds  as  a  maximum,  he  shall  be  liable  for  a  second 

Drags  Acts,    offence  under  the  same  provision  to  a  fine  not  exceeding  fifty  pounds, 

and  for  any  subsequent  offence  to  a  fine  not  exceeding  one  hundred 

pounds. 

(2.)  Where,  under  any  provision  of  the  Sale  of  Food  and  Drugs  Acts,  a 
person  guilty  of  an  offence  is  liable  to  a  fine  exceeding  fifty  pounds,  and  the 
offence,  in  the  opinion  of  the  court,  was  committed  by  the  personal  act, 
default,  or  culpable  negligence  of  the  person  accused,  that  person  shall 
be  liable  (if  the  court  is  of  opinion  that  a  fine  wiU  not  meet  the  circum- 
stances of  the  case)  to  imprisonment,  with  or  without  hard  labour,  for 
Articles  sold   a  period  not  exceeding  three  months. 

*"^MtB—  ^®*  Notwithstanding  anything  in  section  seventeen  of  the  Sale  of 

^A  39  Yiot.  ^^^  ^^^  Drugs  Act,  1875,  where  any  article  of  food  or  drug  is  ex- 
0.  63. 


poaed  for  sale  in  an  unopened  tin  or  packet  duly  labeUed,  no  person  shall  62  A  68  Y lor. 
be  required  to  sell  it  except  in  the  unopened  tin  or  packet  in  which  it  is       o.  51. 
contained.  SalTTp 

19. — (1.)  When  any  article  of  food  or  drug  has  been  purchased  from    and  Drum 
any  person  for  test  purposes,  any  prosecution  under  the  Sale  of  Food    ^^,  1999. 

and  Dru^  Acts  in  respect  of  the  sale  thereof,  notwithstanding  anything        

contained  in  section  twenty  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
shall  not  be  instituted  after  the  expiration  of  twenty-eight  days  from  the 
time  of  the  purchase. 

(2.)  In  any  prosecution  under  the  Sale  of  Food  and  Drugs  Acts  the  Time  for  pro- 
summons  shall  state  particulars  of  the  offence  or  offences  alleged,  and  oeeding  and 
also  the  name  of  the  prosecutor,  and  shall  not  be  made  retumabk  in  less  f«firol»tion  aa 
time  than  fourteen  days  from  the  day  on  which  it  is  served,  and  there     «*■"»<«■• 
must  be  served  therewith  a  copy  of  any  analj^t's  certificate  obtained 
on  behalf  of  the  prosecutor. 

20. — (1.)  A  warranty  or  invoice  shaU  not  be  available  as  a  defence  to  ProTiaions  aa 
any  proceeding  under  the  Sale  of  Food  and  Drugs  Acts  unless  the  defen-  to  naa  of 
dant  has,  within  seven  days  after  the  service  of  the  summons,  sent  to  the  ^''•n^^  or 
purchaser  a  copy  of  such  warranty  or  invoice  with  a  written  notice  stating  ^f^w^and 
that  he  intends  to  rely  on  the  warranty  or  invoice,  and  specif3dng  the  proceedings 
name  and  address  of  the  person  from  whom  he  ireceived  it,  and  has  also  against  the 
sent  a  like  notice  of  his  intention  to  such  person.  warrantor-- 

(2.)  The  person  by  whom  such  warranty  or  invoice  is  alleged  to  have  ^Ji^K^j^ti 
been  given  shall  be  entitled  to  appear  at  the  hearing  and  to  give  evidence,  Yi^st,  e.  29. 
and  the  court  may,  if  it  thinks  fit,  adjourn  the  hearing  to  enable  him  to 
do  so. 

(3.)  A  warranty  or  invoice  given  by  a  person  resident  outside  the 
United  Elingdom  shall  not  be  available  as  a  defence  to  any  proceeding 
under  the  Sale  of  Food  and  Drugs  Acts,  imless  the  defendant  proves  that 
he  had  taken  reasonable  steps  to  ascertain  and  did  in  fact  believe  in  the 
accuracy  of  the  statement  contained  in  the  warranty  or  invoice. 

(4.)  Where  the  defendant  is  a  servant  of  the  person  who  purchased 
the  article  under  a  warranty  or  invoice  he  shall,  subject  to  the  provisions 
of  this  section,  be  entitled  to  rely  on  section  twenty-five  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  and  section  seven  of  the  Margarine  Act,  1887, 
in  the  same  way  as  his  employer  or  master  would  have  been  entitled  to 
do  if  he  had  been  the  defenaant,  provided  that  the  servant  further  proves 
that  he  had  no  reason  to  believe  that  the  article  was  otherwise  than  that 
demanded  by  the  prosecutor. 

(5.)  Where  the  defendant  in  a  prosecution  under  the  Sale  of  Food  and 
Drugs  Acts  has  been  discharged  under  the  provisions  of  section 
twenty-five  of  the  Sale  of  Food  and  Drugs  Act,  1875,  as  amended 
by  this  Act,  any  proceedings  under  the  Sale  of  Food  and 
Drugs  Acts  for  giving  the  warranty  relied  on  by  the  defen- 
dant in  such  prosecution,  may  be  taken  as  well  before  a  court  having 
jurisdiction  in  the  place  where  the  article  of  food  or  drug  to  which  the 
warranty  relates  was  purchased  for  analysis  as  before  a  court  having 
jurisdiction  in  the  place  where  the  warranty  was  given. 

(6.)  Every  person  who,  in  respect  of  an  article  of  food  or  drug  sold  by 
him  as  principal  or  agent,  gives  to  the  purchaser  a  false  warranty  in 
writing,  shall  he  liable  on  summary  conviction,  for  the  first  ofience,  to  a 
fine  not  exceeding  twenty  pounds,  for  the  second  offence  to  a  fine  not 
exceeding  fifty  pounds,  and  for  any  subsequent  offence  to  a  fine  not  ex- 
ceeding one  hundred  pounds,  unless  he  proves  to  the  satisfaction  of  the 


.62  A  63  Vict,  court  that  when  he  gave  the  warranty  he  had  reason  to  believe  tkat  the 

c.  51.        statements  or  descriptions  contained  therein  were  true. 

/""T^    ,      21.  The  justices  or  court  referred  to  in  section  twenty-two  of  the  Sale 

ondDrugM    ^^  ^ood  and  Drugs  Act,  1875,  shall  on  the  request  of  either  party  under 

Act^  1899.    that  section  cause  an  article  of  food  or  drug  to  be  sent  to  the  Commis- 

sioners  of  Inland  Revenue  for  analysis,  and  may,  if  they  think  fit,  do  so 

Duty  of  court  without  any  such  request. 

*rtiT  f  r  ^^' — (^'^  ^^  ^^®  hearing  of  the  information  in  any  proceeding  under 

analysis—  t^®  ^^®  ^^  Food  and  Drugs  Acts,  the  production  by  the  defendant  of 
88  &  39  Viot.  a  certificate  of  analysis  bv  a  public  analyst  in  the  form  prescribed  in 
0.  63.  section  eighteen  of  the  Sale  of  Food  and  Drugs  Act,  1875,  shall  be  sufii- 

Proviaions  aa  cient  evidence  of  the  facts  therein  stated,  unless  the  prosecutor  requires 
to  oertifloates  that  the  analyst  be  called  as  a  witness. 

of  analysis.         ^2.)  A  copy  of  every  such  certificate  shall  be  sent  to  the  prosecutor  at 

least  three  clear  days  before  the  return  day,  and  if  it  be  not  so  sent  the 

court  may,  if  it  thinks  fit,  adjourn  the  hearing  on  such  terms  as  may  seem 

proper. 

Transfer  of         23.  This  Act  shall  apply  to  Scotland  with  the  substitution  for  ^  the 

powers  from    Local  Gk)vemment  Board "  of   *"  the  Local  Government   Board  for 

s^^**T/*''  Scotland,"  and  all  powers  and  duties  vested  in  or  imposed  on  the  Secre- 

Looal^overn-  ^^y  ^^^  Scotland  in  relation  to  the  Sale  of  Food  ana  Drugs  Acts  shall 

ment  Board.    ^  transferred  to,  vested  in,  or  imposed  on  the  Local  Grovernment  Board 

for  Scotland. 
Application         24.  This  Act  shall  apply  to  Ireland  with  the  substitution  for  *"  the 
to  Ireland.       Board  of  Agriculture  "  of  "  the  Department  of  Agriculture  and  Tech- 
nical Instruction  for  Ireland,"  and  for  "  the  Local  Government  Board  *" 
of  **  the  Local  Government  Board  for  Ireland,"  and  for  "  the  London  and 
Edinburgh  Gazettes  "  of "  the  Dublin  Gaaette,'* 
Interpreta-         25.  In  this  Act,  unless  the  context  otherwise  requires — 
tion  of  terms.     The  expression  **  margarine-cheese  "  means  any  substance,  whether 

compound  or  otherwise,  which  is  prepared  in  imitation  of  cheese, 
and  which  contains  fat  not  derived  from  milk  : 
The  expression  "  cheese "  means  the  substance  usually  known  as 

cheese,  containing  no  fat  derived  otherwise  than  from  milk  : 
The  expression  *"  local  authority  "  means  any  local  authority  authorised 
to  appoint  an  analyst  for  the  purposes  of  the  Sale  of  Food  and  Drugs 
Acts,  and  the  expression  "  public  analyst "  means  an  analyst  so 
appointed : 
Other  expressions  have  the  same  meaning  as  in  the  Sale  of  Food  and 
Drugs  Acts,  and  an  ofience  under  this  Act  shall  be  treated  as  an 
offence  under  those  Acts. 
26.  For  the  purposes  of  the  Sale  of  Food  and  Druss  Acts  the  expres- 
sion *"  food  "  shall  include  everv  article  used  for  food  or  drink  by  man, 
D  flniti  n  f   ^^'^^  thaxi  drugs  or  water,  and  any  article  which  ordinarily  enters  into 
'*  food/'  ^^  ^  ^^^^  ^^  ^^®  composition  or  preparation  of  human  food ;  and  shall 

also  include  flavouring  matters  and  condiments. 
Bepeal  of  27.  The  enactments  in  the  schedule  to  this  Act  are  herebv  repealed 

^^"T"*"  "*  ^  *'^®  extent  mentioned  in  the  third  column  of  that  schedule. 
fiS^  mie  28.— (1,)  This  Act  may  be  cited  as  "  The  Sale  of  Food  and  Dru§s  Act, 

and  oom-  ^  1899,"  and  the  Sale  of  Food  and  Drugs  Act,  1875,  and  the  Sale  of  Food 
menoemeni^  and  Drugs  Act  Amendment  Act,  1879,  and  the  Mar^rine  Act,  1887, 
38  A  39  Vict,  and  this  Act  may  be  cited  collectively  as  the  Sale  of  Food  and  Drugs 
Vi^^so^  Acts,  1875  to  1899,  and  are  in  this  Act  referred  to  as  the  Sale  of  Food 
60  A*  61  Viot.  *^^  ^^^^  ^®^* 

c.  29. 


Ai^Mirtiix. 


Hr 


(2.)  This  Act  shall  come  into  operation  on  the  first  day  of  January  one  62  &  63  Vict. 
thousand  nine  hundred.  ^•*^- 
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Emacticskts  Bbpialbd. 
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38  &  39  Vioi    The  Sale  of  Food  and  Drugs 
o.  68  !      Act,  1875. 


42  A  43  Viot.    The  Sale  of  Food  and   Drags 
c.  30.  I      Aot  Amendment  Aot,  1879 

50  &  51  Vict.  '  The  Margarine  Aot,  1887 
c.  29. 


54  A  55  Yiot.  !  The  Post  Office  Act,  1891 
0.46.  I 


Extant  of  Repeal. 


In  section  two,  the  definition  of 
the  term  "  food." 

In  section  fourteen,  the  words 
'*  offer  to,"  and  the  words  "  pro- 
ceed accordingly  and  shall." 

Section  fifteen. 

In  section  twenty-scFen,  the  words 
from  "  Every  person  who  shall 
giye  a  false  warranty  in 
writing"  to  "a  penalty  not 
exceeding  twenty  pounds." 

Section  ten. 

In  section  six,  the  words  "or 
with,"  and  the  words  **  not  less 
than  a  quarter  of  an  inch 
square." 

Section  eleven. 


8aXe  of  Food 
ondDrugM 
Act,  1899. 


tVl  At»1^SNDtX. 


STATUTES     AND     PAETS     OP     STATUTES 
AFFECTING    THE    CEIMINAL    LAW 

PASSED  IN  THE   SESSION  OF  PARLIAMENT  OP  1900. 


MINES   (PROHIBITION  OF  CHILD   LABOUR   UNDER- 

GROUND)   ACT,    1900. 

63  &  64  Vicr.  cap.  21. 

An  Act  to  prohibit  Child  Labour  Underground  in  Mines, — [30^  JuLy^ 

1900.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  bv  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons,  in  this  present  Parliament  assembled,  and  by  tne  authority  of 
the  same,  as  follows  : 
Prohibitioii  of     1. — (1.)  A  boy  under  the  age  of  thirteen  years  shall  not  be  employed 
employment    in  or  allowed  to  be  for  the  purpose  of  employment  in  any  mine  below 
jj.^y"  ^^^^  ground,  and  accordingly  sections  four  and  five  of    the  Coal  Mines 
ground^sO^A  ^^'^^^^^'^  ^^*'  1887,  and  section  four  of  the  Metalhferous  Mines 
51  Vict.  c.  58  Regulation  Act,  1872,  shall  be  read  and  have  effect  as  if  for  the  word 
--35  4  36       "  twelve  "  the  word  "  thirteen  "  were  substituted  therein. 
Vict  c.  77.  (2.)  Nothing  in  this  section  shall  apply  to  any  boy   who  has  been 

lawfully  employed  in  any  mine  below  ground  before  the  passing  of  this 
Act. 
Short  title.         2.  This  Act  may  be  cited  as  *"  The  Mines  (Prohibition  of  Child  Labour 
Underground)  Act,  1900." 


VETERINARY  SURGEONS  AMENDMENT  ACT.   1900. 

63  &  64  Vict.  cap.  24. 

An  Act  to  further  amend  the  Law  relating  to  Veterinary  Su/rgeons. — 

[SOth  Jidy,  1900.] 

Whereas  persons  who  are  holders  of  the  veterinary  certificate  of 
the  Highland  and  Agricultural  Society  of  Scotland,  granted  prior  to 
the  passing  of  the  Veterinary  Surgeons  Act,  1881,  are  permitted  to 

Eractise  the  art  and  science  of  veterinary  surgery  and  medicine, 
ut  are  not  amenable  to  the  discipUnary  powers  conferred  on  the 
Royal  College  of  Veterinary  Surgeons  over  persons  on  the  Register  of 
Veterinary  Surgeons : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 


APPENDIX.  XVU 

1.  This  act  shall  be  supplemental  to,  and  shall  be  read  with  the  68  ft  64  Vict. 
Veterinary  Surgeons  Act,  1881  (hereinafter  caUed  the  principal  Act),       c.  24. 
and  may  be  cited  as  "  The  Veterinary  Surgeons  Amendment  Act,  1900."        ~~ 

2.  From  and  after  the  first    day  of  January  one  thousand  nine     st!rgewM 
hundred  and  one,  all  persons  now  holding  the  veterinary  certificate  of    Amendment 
the  Highland  and  Agricultural  Society  of  Scotland  granted  prior  to  the     Act,  1900. 

passing  of  the  principal  Act  shall  be  subject  to  the  jurisdiction  of  the , 

Koyal  College  of  Veterinary  Surgeons  in  like  manner  as  members  of  the  Constendiion 
Royal  College  of  Veterinary  Surgeons,  and  shall  be  hable  to  be  deprived  ^^^^ 

by  the  Council  of  the  said  College  of  the  rights  of  styling  themselves  mem-  g^^^-       « 
bers  of  the  veterinary  profession,  or  recovering  fees  in  respect  of  the  disoiplinary 
practice  of  the  veterinary  art,  subject  to  and  under  the  conditions  and  powen  of 
with  the  restrictions  specified  in  section  six  of  the  principal  Act.         Boyal  College 

3.  Any  person  who  may  be  deprived  of  such  rights  under  the  pro-  ^  Veterinary 
visions  of  section  two  of  this  Act  shall  be  subject  to  the  penalties     '^°'' 
mentioned  in  section  seventeen  of  the  principal  Act  if  he  takes  or  uses  the  P«"»lti«"- 
title  of  veterinary  surgeon  or  veterinary  practitioner,  or  any  name, 

title,  addition  or  description,  stating  that  he  is  a  veterinary  surgeon,  or 
a  practitioner  of  veterinary  surgery  or  of  any  branch  thereof,  or  is 
specially  quahfied  to  practise  the  same,  and  he  shall  not  be  entitled  to 
recover  in  any  court  any  fee  or  charge  for  performing  any  veterinary 
operation,  or  for  giving  any  veterinary  attendance  or  advice,  or  for  acting 
in  any  manner  as  a  veterinary  surgeon  or  veterinary  practitioner,  or  for 
practising  in  any  case  veterinary  surgery  or  any  branch  thereof,  any- 
thing in  such  section  to  the  contrary  notwithstanding. 


RAILWAY  EMPLOYMENT    (PREVENTION    OF     ACCIDENTS) 

ACT.    1900. 

63  &  64  Vict.  cap.  27. 

An  Act  far  the  better  prevention  of  Accidents  on  Raiivxiys. — [SOth  July, 

1900.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  bv  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com-' 
mons,  in  this  present  Parhament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1. — (1.)  The  Board  of  Trade  may,  subject  to  the  provisions  of  this  Power  to 
Act,  make  such  rules  as  they  think  fit  with  respect  to  any  of  the  sub-  make  rnlea  as 
jects  mentioned  in  the  schedule  to  this  Act,  with  the  object  of  reducing  to  daagerona 
or  removing  the  dangers  and  risks  incidental  to  railway  service.  ooewS^  ns 

(2.)  Where  the  Board  of  Trade  consider  that  avoidable  danger  to 
persons  employed  on  any  railway  arises  from  any  operation  of  railway 
service  (not  oemg  a  matter  in  respect  to  which  rules  may  be  made  under 
the  foregoing  provisions  of  the  section),  whether  that  danger  arises  from 
anvthing  done  or  omitted  to  be  done  by  the  railway  company  or  any 
of  its  officers  or  servants,  or  from  any  want  of  proper  appliances  or  plant, 
they  may,  subject  to  the  provisions  of  this  Act,  after  communicating  with 
the  railway  company,  and  giving  them  a  reasonable  opportunity  of 
reducing  or  removing  the  danger  or  risk,  make  rules  for  that  purpose. 

(3.)  The  Board  of  Trade  may,  by  any  rules  made  under  this  section, 

VOL.  zix.  b 
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rales. 


Power  to 


place  of  » 
role. 


Poiwltaes. 


68  A  M  Vict,  require  amongst  other  matters  the  use  of  any  plant  or  appliance  which 
0.  27.        has  been  shown  to  the  satisfaction  of  the  Board  of  Trade  to  be  calculated 
^T"        to  reduce  danger  to  persons  employed  on  a  railway,  or  the  disuse  of  any 
Employment  P'*^*'  ^^  appUance  which  has  been  similarly  shown  to  involve  such 
{PrevenHmi  of  danger. 
Aecidenti)        (4.)  The  Board  of  Trade  shall,  by  any  rule  made  by  them  under  this 
Act,  1900.    section,  give  a  reasonable  time  for  carrying  out  the  requirements  oi 
the  rule. 
Application  of     7.  Rules  made  under  this  Act  mav  apply  either  generally,  or  to  any 
particular  railways  or  class  of  railways,    and  may  provide  for  the 
exemption  from  their  operation  of  any  specified  railways  or  class  of 
railways. 
8.  Where,  in  the  opinion  of  the  Board  of  Trade,  the  requirements  of 
maMM  order  ^^^  ^^^^^  would  be  better  met  bv  a  specific  order  or  direction  than  by  a 
dLeetton  in     goneral  rule,  the  Board  of  Trade  may  make  such  an  order  or  direction 
m  the  same  manner  as  they  may  make  a  rule  under  this  Act,  and 
subject  to  the  same  provisions,  and  the  provisions  of  this  and  any 
other  Act  shall  apply  as  if  the  order  or  direction  were  a  rule  under 
this  Act. 

11. — (1.)  If  any  railway  company  or  other  company  or  person  acts 
in  contravention  of,  or  fails  to  comply  with,  any  rule  under  this  Act, 
then — 
(a)  the  company  or  person  shall  be  Uable  for  each  offence  on  conviction 
under  tne  Summary  Jurisdiction  Acts  to  a  fine  not  exceeding  fift v 
pounds,  or  in  the  case  of  a  continuing  offence  to  a  fine  not  exceed- 
mg  ten  pounds  for  every  day  dunng  which  the  offence  con- 
tinues after  conviction ;  or 
(6)  on  the  application  of  the  Board  of  Trade,  compliance  with  the  rule 
may   be  enforced   by  the  Railway  and  Canal  Gommissioneis 
as  if  the  rule  were  an  order  made  by  those  Commissioners  in  the 
exercise  of  their  statutory  jurisdiction. 
(2.)  A  summary  conviction  for  an  offence  under  this  section  shall  be 
8ul3Ject  to  an  appeal  to  a  court  of  quarter  sessions  in  manner  provided  by 
the  Summary  Jurisdiction  Acts. 

16.  In  this  Act — 
The  expression  "  railway  "  means  any  railway  used  for  the  purposes  of 

public  traffic,  whether  passenger,  goods,  or  other  tramc,  and  in- 
cludes any  works  of  tne  railway  company  connected  with  the 
railway ;  and 
The  expression  *"  railway  company "  includes  a  company  or  person 
working  a  railway  under  a  lease  or  otherwise. 

1 7.  If  any  rule  made  under  this  Act  imposes  an  obligation  on  a  rail- 
way company  inconsistent  with  the  terms  of  any  lease  or  agreement 
under  which  the  railway  of   that  company  is  worked,  the  railway 

OT'^iiffreeme^^  company  shall  not  be  under  any  liability  for  any  breach  of  or  default  in 
'  complying  with  the  terms  of  any  such  lease  or  agreement,  so  far  as 
that  breach  or  default  is  a  necessary  consequence  of  compliance  with 
the  rule. 

20.  This  Act  may  be  cited  as "  The  Railway  Employment  (Prevention 
of  Accidents)  Act,  1900." 


Definition  of 
«•  railway  " 
and  "railwaj 
oompany." 


Obligation  of 
railway  oom- 
pany  under 


Short  title. 
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SCHBDULE.  63  A  64  Vict. 

1.  Brake  leyen  on  both  aides  of  waggons.  c-  37. 

2.  Labelling  waggons.  -; — 
8.  Moyement  of  waggons  by  propping  and  tow  roping.                                                 Railway 

4.  Steam  or  other  power  brakes  on  engines.  Employment 

5.  Lighting  of  stations  or  sidings  where  shnnting  operations  are  frequently  {Preoeniion  of 
carried  on  after  dark.  AceidsniM) 

6.  Protection  of  point  rods  and  signal  wires,  and  position  of  gronnd  leyers     -^^^y  1900. 
working  points.  "— ~ 

7.  Positism  of  oAcea  and  cabins  near  working  lines. 

8.  Marking  of  fooling  points. 

9.  Constniotion  and  protection  of  gange  glasses. 

10.  Arrangement  of  tool  boxes  and  water  ganges  on  engines. 

11.  Workbig  of  trains  without  brake  Tans  npon  ninning  Unes  beyond  the  limits 
of  stations. 

12.  Piotection  to  permanent  way  men  when  relaying  or  repairing  permanent  way  ' 


WILD  ANIMALS  IN  CAPTIVITY  PROTECTION  ACT,  1900. 

63  &  64  Vicr.  cap.  33. 

An  Act  for  the  Prevention  of  Cruelty  to  Wild  Animals  in  Captivity. — 

[6^A  August,  1900.] 

Be  it  enacted  by  the  Queen's  most  ExceUent  Majesty,  bv  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  The  word  **  animal "  in  this  Act  means  any  bird,  beast,  fish,  or  Definition  of 
reptile  which  is  not  included  in  the  Cruelty  to  Animak  Acts,  1849  and  ''animal"— 
1854.  12  A  18  Vict 

2.  Any  person  shall  be  guilty  of  an  offence  who,  whilst  an  animal  viJ^T^w*  ^^ 
is  in  captivity  or  close  confinement,  or  is  maimed,  pinioned,  or  subjected  ^^^    * 

to  any  appliance  or  contrivance  for  the  purpose  of  hindering  or  pre^  capti^ 
venting  its  escape  from  such  captivity  or  confinement,  shall,  by  wantonly  animau. 
or  unreasonably  doing  or  omitting  any  act — 

cause  or  permit  to  be  caused  any  unnecessary  suffering  to  such 

animal;  or 
cruelly  abuse,  infuriate,  tease,  or  terrify  it,  or  permit  it  to  be  so 
treated. 

3.  Anv  person  committing  an  offence  may  be  proceeded  against  Penalty, 
under  the  Summary  Juriscuction  Acts,  and  on  conviction  shaU  for 
every  such  offence  be  liable  to  imprisonment  with  or  without  hard  labour 

for  not  exceeding  three  months,  or  a  fine  not  exceeding  five  pounds,  and, 
in  default  of  payment,  to  imprisonment  with  or  without  hard  labour. 

4.  This  Act  shall  not  apply  to  any  Act  done  or  any  omission  in  the  Limit  of  Act 
course  of  destroying  or  preparing  any  animal  for  destruction  as  food  for  —^  ^  40 
manldnd  nor  to  any  act  permitted  by  the  Crueltv  to  Animals  Act,  1876,  ^*^  ^  ^^' 
nor  to  the  hunting  or  coundng  of  any  animal  which  has  not  been 
liberated  in  a  mutibted  or  injured  state  in  order  to  facilitate  its  capture 

or  destruction.   ' 

5.  This  Act  shall  not  extend  to  Scotland. 

6.  This  Act  may  be  cited  for  all  purposes  as  *"  The  Wild  Animals  in  Short  title. 
Captivity  Protection  Act,  1900." 
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OIL   IN  TOBACCO   ACT,    1900. 

63  &  64  Vicrr.  cap.  35. 

An  Act  to  restrict  the  amount  of  OH  in  manufactured  Tchacco. — [6iA 

August,  1900.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,   and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 
Limitation  of      1. — (1.)  If  any  manufacturer  of  tobacco  has  in  his  custody  or  posses- 
quantity  of  oil  sion  fit  for  sale  or  tenders  for  drawback,  or  if  any  dealer  in  or  retailer  of 
^  A^JTv^   tobacco  has  in  his  custody  or  possession,  any  tobacco  containing  a  greater 
^^  *  proportion  of  oil  than  four  per  cent,  he  shaU  incur  an  excise  penalty  of 
fifty  pounds  and  the  tobacco  shall  be  forfeited. 

(2.)  In  calculating  the  proportion  of  oil  for  the  purpose  of  this  section 
any  fatty  or  oily  substance  which  is  naturally  present  in  the  tobacco 
shall  be  included  as  oil 

(3.)  In  this  section  the  expression  "fit  for  sale"  has  the  meaning 
assigned  to  it  by  section  four  of  the  Customs  and  Inland  Revenue  Act, 
1887." 
2.  This  Act  may  be  cited  as  "  The  Oil  in  Tobacco  Act,  1900." 


0.  15. 


Short  title. 


Power  to 
prohibit 
exportation 
of  arms,  ^bc 


Constrnotion 
and  short 
title— 42  ft  43 
Yiot.  0.  21. 


EXPORTATION   OF   ARMS   ACT.    1900. 

63  &  64  Vicrr.  cap.  44. 

An  Act  to  amend  the  Law  relating  to  the  Exportation  of  Arms,  Ammuni- 
tiony  and  Military  and  Naval  Stores. — [6th  August,  1900.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,^,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  It  shall  be  lawful  for  Her  Majesty,  by  proclamation  to  prohibit  the 
exportation  of  all  or  any  of  the  following  articles,  namely :  arms, 
ammunition,  military  and  naval  stores,  and  any  article  which  Her 
Majesty  shall  judge  capable  of  being  converted  into  or  made  useful  in 
increasing  the  quantity  of  arms,  ammunition,  or  military  or  naval  stores, 
to  any  country  or  pWe  therein  named,  whenever  her  Majesty  shall 
judge  such  prohibition  to  be  expedient  in  order  to  prevent  such  arms, 
ammunition,  military  or  naval  stores,  being  used  against  Her  Majesty's 
subjects  or  forces,  or  against  any  forces  engaged  or  which  may  be  engaged 
in  military  or  naval  operations  in  co-operation  with  Her  Majesty's 
forces. 

2. — (1.)  This  Act  shall  be  read  as  one  with  the  Customs  and  Inland 
Revenue  Act,  1879,  and  all  the  provisions  of  that  Act,  so  far  as  they  are 
applicable  to  the  exportation  of  prohibited  goods,  shall  apply  as  if  they 
were  embodied  in  this  Act,  and  as  if  section  one  of  this  Act  were  part  of 
section  eight  of  that  Act. 

(2.)  This  Act  may  be  cited  as  **  The  Exportation  of  Arms  Act,  1900." 


APPENDIX.  XXl 

COMPANIES   ACT,    1900. 

63  &  64  Vict.  cap.  48. 

An  Act  to  amend  the  Companies  Acts, — [8^  Augusty  1900.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

18.  If  any  company  makes  default  in  complying  with  the  require-  PanaltieB. 
ments  of  this  Act,  as  to  the  registration  of  any  mortgage  or  charge 
created  by  the  company,  the  company  and  every  director,  manager, 
and  other  officer  of  the  companv,  who  knowingly  and  wilfully 
authorised  or  permitted  such  default  shall,  without  prejudice  to  any 
other  liability,  be  Uable  on  summary  conviction  to  a  fine  not  exceeding 
one  hundred  pounds  ;  and  if  any  person  knowingly  and  wilfully  author- 
ises or  permits  the  delivery  of  any  debenture  or  certificate  of  debenture 
stock  required  by  this  Act  to  be  registered,  without  a  copy  of  the  certifi- 
cate of  the  registrar  being  endors^  upon  it,  he  shall,  without  prejudice 
to  any  other  liability,  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  one  hundred  pounds. 

False   Statements. 

28.  If  any  person  in  any  return,  report,  certificate,  balance  sheet,  or  Poialfcy  for 
other  document,  required  by  or  for  tne  purposes  of  this  Act,  wilfully  '**■•  «tate- 
makee  a  statement  false  in  any  material  particular,  knowing  it  to  be  °^^^' 
false,  he  shall  be  guilty  of  a  misdemeanour,  and  shall  be  liable  on  con- 
viction on  indictment  to  imprisonment  for  a  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  on  summary  conviction  to 
imprisonment  for  a  term  not  exceeding  four  months,  with  or  without 
hard  labour,  and  in  either  case  to  a  fine  in  Ueu  of  or  in  addition  to  such 
imprisonment  as  aforesaid :  Provided  that  the  fine  imposed  on  summary 
conviction  shall  not  exceed  one  hundred  pounds. 


MONEY-LENDERS   ACT,    1900. 

63  &  64  Vict.  cap.  51. 

An  Act  to  amend  the  Law  with  respect  to  Persons  carrying  on  business 

as  Money-lenders, — [SthAtigust,  1900.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 
2. — (1.)  A  money-lender  as  defined  by  this  Act —  B^ffiatration 

(a)  shall  register  himself  as  a  money-lender  in  accordance  with  regu-  of  money - 
lations  under  this  Act,  at  an  office  provided  for  the  purpose  by  the  lenders,  Ao, 
Conumssioners  of  Inland  Revenue,  under  his  own  or  usual  trade 
name,  and  in  no  other  name,  and  with  the  address,  or  all  the 
addresses,  if  more  than  one,  at  which  he  carries  on  his  business  of 
money  lender ;    and 
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63  A  M  Vict.     (6)  shall  carry  on  the  money-lending  business  in  his  registered  name, 

«•  51-  and  in  no  other  name  and  under  no  other  desenption,  and  at 

Jl  his  registered  address  or  addresses,  and  at  no  other  address ;  and 

l0nJll!!!^2ct       (^)  ^^'^  ^^^  enter  into  any  agreement  in  the  course  of  his  business  as 

1900.    *  a  money-lender  with  respect  to  the  advance  and  repayment  of 

money,  or  take  any  security  for  money  in  the  course  of  his 

business  as  a  money-lender,  otherwise  than  in  his  registered 

name;  and 

(d)  shall  on  reasonable  request,  and  on  tender  of  a  reasonable  sum  for 

eroenses,  furnish  the  borrower  with  a  copy  of  any  document 

relating  to  the  loan  or  any  security  therefor. 

(2.)  If  a  money-lender  fails  to  register  himself  as  required  by  this  Act, 

or  carries  on  business  otherwise  than  in  his  registered  name,  or  in  more 

than  one  name,  or  elsewhere  than  at  his  registered  address,  or  fails  to 

comply  with  any  other  requirement  of  this  section,  he  shall  be  liable  on 

conviction  under  the  Summary  Jurisdiction  Acts  to  a  fine  not  exceeding 

one  hundred  pounds,  and  in  the  case  of  a  second  or  subsequent  conviction 

to  imprisonment,  with  or  without  hard  labour,  for  a  term  not  exceeding 

three  months,  or  to  a  fine  not  exceeding  one  hundred  pounds,  or  to  both  ; 

Provided  that  if  the  offender  be  a  body  corporate  tnat  body  corporate 

shall  be  liable  on  a  second  or  subsequent  conviction  to  a  fine  not  exceeding 

five  hundred  pounds. 

(3.)  A  prosecution  under  subsection  (1)  (a)  of  this  section  shall  not 
be  instituted  except  with  the  consent  in  England  of  the  Attorney- 
General  or  Solicitor-General,  and  in  Ireland  of  the  Attorney-General 
or  Solicitor-General  for  Ireland. 
Beffalations        3. — (1.)  The  Commissioners  of  Inland  Revenue,  subject  to  the  ap- 
M  to  reffifltra-  proval  of  the  Treasury,  may  make  regulations  respecting  the  registra- 
tion- tion  of  money-lenders,  whether  individuals,  firms,  societies,  or  companies, 
the  form  of  the  register,  and  the  particulars  to  be  entered  therein,  and 
the  fees  to  be  paid  on  registration  and  renewal  of  registration,  not  ex- 
ceeding one  pound  for  each  reffistration  or  renewal,  and  respecting  the 
inspection  of  the  register  and  the  fees  payable  therefor. 

(2.)  The  registration  shall  cease  to  have  effect  at  the  expiration  of 
three  years  from  the  date  of  the  registration,  but  may  be  renewed  from 
time  to  time,  and  if  renewed  shall  nave  efiect  for  three  years  from  the 
date  of  the  renewal. 
PenAliiM  for       4.  If  any  money-lender,  or  any  manager,  agent,  or  clerk  of  a  money- 
falM  •fcate-      lender,  or  if  any  person  being  a  director,  manager,  or  other  officer  of 
"**"**  tli^  '•'  any  corporation  carrying  on  the  business  of  a  money-lender,  by  any 
px«Mii       ns.  £^jj^^  misleading,  or  deceptive  statement,  representation,  or  promise,  or 
by  any  dishonest  concealment  of  material  facts,  fraudulently  induces  or 
attempts  to  induce  any  person  to  borrow  money  or  to  agree  to  the  terms 
on  which  money  is  or  is  to  be  borrowed,  he  shall  be  guilty  of  a  mis- 
demeanour, and  shall  be  liable  on  indictment  to  imprisonment,  with  or 
without  hard  labour,  for  a  term  not  exceeding  two  years,  or  to  a  fine 
not  exceeding  five  hundred  pounds,  or  to  both. 
D^flnitioii  of       6.  The  expression  **  money-lender  "  in  this  Act  shall  include   every 
mon^-lendar  person  whose  business  is  that  of  money-lending,  or  who  advertises  or 
—69  A  60       announces  himself  or  holds  himself  out  in  any  way  as  carr3dng  on  that 

6  A^T^wnT*  ^^^®^  f  ^^^  8^*^  ^^*  include — 

^  22 8  A  4       (^)  ^^y  pawnbroker  in  respect  of  business  carried  on  by  him  in 

Viet.  0. 110.  accordance  with  the  provisions  of  the  Acts  for  the  time  being  in 

force  in  relation  to  pawnbrokers ;  or 
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(b)  any  registered  society  within  the  meaning  of  the  Friendly  Societies  68  &  64  Vict. 

Act,  1896,  or  any  society  registered  or  having  rules  certified  under       <'•  bi- 
sections two  or  four  of  that  Act,  or  under  the  Benefit  Building       Jl 

Societies  Act,  1836,  or  the  Loan  Societies  Act,  1840,  or  under  the  xttwUiw^ci 
Building  Societies  Acts,  1874  to  1894  ;  or  1900. 

(c)  any  body  corporate,  incorporated  or  empowered  by  a  special  Act  of        

Parliament  to  lend  money  in  accordance  with  such  special  Act ; 
or 

(d)  any  person  bond  fide  carrying  on  the  business  of  banking  or  insur- 
ance or  bond  fide  carrying  on  any  business  not  having  for  its 
primary  object  the  lending  of  money,  in  the  course  of  which,  and  for 
the  purposes  whereof  he  lends  money ;  or 

(«)  any  body  corporate  for  the  time  being  exempted  from  registration 
under  this  Act  by  order  of  the  Board  of  Trade  made  and  published 

pursuant  to  regulations  of  the  Board  of  Trade. 
7. — (1.)  This  Act  may  be  cited  as  **  The  Money-lenders  Act,  1900."        Short  title 
(2.)  This  Act  shall  come  into  operation  on  the  first  day  of  November  and  oc»m- 

one  thousand  nine  hundred.  mwwemeiit. 


ELEMENTARY    EDUCATION   ACT.    1900. 

63  A  64  Vict.  cap.  53. 

An  Ad  to  amend  the  Elementary  Education  Acts,  1870  to  1893.-[8//i 

August,  1900.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

6. — (1.)  lit  section  seventy-four  of  the  Elementary  Education  Act,  Byelaws  for 
1870,  and  in  section  four  of  the  Elementary  Education  Act,  1880oompiilior7 
(which  relate  to  byelaws  for  the  attendance  of  children  at  school),  »tteiidMioe — 
fourteen  years  shaU  be  substituted  for  thirteen  years.  J®-*  ^  ^*®*' 

(2.)  The  maximum  penalty  for  the  breach  of  a  byelaw  requiring  the 
attendance  of  a  child  at  an  elementary  school,  or  of  an  attendance  order 
made  under  the  Elementary  Education  Act,  1876,  shall  be  twenty 
shillings,  and  accordingly  twenty  shilUings  shall  be  substituted  for  five 
shillings  in  section  seventy-four  of  the  Elementary  Education  Act,  1870, 
and  in  section  twelve  of  the  Elementary  Education  Act,  1876. 

(3.)  The  said  section  seventy-four  shall  have  effect  as  if  the  sanction 
therein  referred  to  were  the  sanction  of  the  Board  of  Education  instead 
of  the  sanction  of  Her  Majesty  in  Council. 

9.  This  Act  may  be  cited  as  "  The  Elementary  Education  Act,  1900,"  Short  title, 
and  may  be  cited  with  the  Elementary  Education  Acts,  1870  to  1893. 
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SCHEDULE. 
Enactksmts  Bspbalbd. 


SesdoBMid 
Ohaptar. 

Short  Tllle. 

Bxtent  of  BepoftL 

51  ft  55  Viot 
0.  56. 

56  ft  57  Viot. 
0.42. 

The     Elementary     Sdnoatkm 
Aot,  1891. 

The     Elementary     Ednoation 
(Blind  and    Deaf   Children) 
Aot,  1893. 

Seotion  ten,  from  **and  the  ez- 
prenion"  to  the  end  of  the 
Reotion. 

Seotion  four,  from  '-and  nntil" 
to  the  end  of  the  seotion. 

Seotion  fiye,  from  *'  or  where  the 
school  authority"  to  "Tahie  of 
eaoh  parish." 
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STATUTES     AND     PABTS     OF     STATUTES 
AFFECTING    THE    CEIMINAL    LAW 

PASSED  IN  THE  SESSION  OF  PARLIAMENT  OF  1901. 


FINANCE  ACT,  1901. 

1  Edw.  7,  CAP.  7. 

An  Act  to  grant  certain  duties  of  Customs  and  Inland  Revenue^  to  alter 
other  duties^  and  to  amend  the  Law  relating  to  Customs  and  Inland 
Revenue  and  the  National  Debt,  and  to  make  other  provision  for  the 
financial  arrangements  of  the  year, — \2%th  July,  1901.] 

Moflt  gracious  Sovereign, 

We,  Your  Majesty's  most  dutiful  and  loyal  subjects  the  Commons  of 
the  United  Kingdom  of  Qreat  Britain  and  Ireland  in  Parliament 
assembled,  towa^s  raising  the  necessary  supplies  to  defray  Your 
Majesty's  public  expenses,  and  making  an  addition  to  the  public  revenue, 
have  freely  and  voluntarily  resolved  to  give  and  grant  unto  Your 
Majesty  the  several  duties  hereinafter  mentioned ;  and  do  therefore 
most  humbly  beseech  Your  Majesty  that  it  may  be  enacted,  and  be  it 
enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 

f>re8ent  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
oUows : 

Part  I.— Customs  and  Excise. 

8.  The  Commissioners  of  Customs  and  the  Commissioners  of  Inland  Be^nUtions 
Revenue  may  jointly  make  regulations  as  to  the  delivery  of  molasses  to,  m  to 

and  the  use  of  molasses  by,  a  Hcensed  distiller  without  payment  of  duty  ■*<»*»*'»»»  *<>• 
or  upon  drawback  as  allowed  by  this  Act,  and  also  as  to  the  importation, 
labelling,  wrapping,  and  sale  of  any  saccharin  (including  substances  of  a 
like  nature  or  use)  and  as  to  the  proof  to  be  required  that  a  label  has  not 
been  previously  used,  and  may  by  those  r^ulations  apply  any  of  the 
enactments  relating  to  stamps  to  the  labels  to  be  used,  and  if  any  person 
imports  or  makes  any  such  saccharin  or  delivers  or  uses  molasses  without 
complying  with  those  regulations,  or  sells,  or  exposes  for  sale,  or  offers, 
or  keeps  tor  sale  any  such  saccharin  in  respect  of  which  those  regulations 
have  not  been  complied  with,  the  saccharin  or  molasses,  as  the  case  may 
be,  shall  be  forfeited,  and  that  person  shall  be  liable  in  respect  of  each 
offence,  to  an  excise  penalty  of  mty  pounds. 

9.  The  Commissioners  of  Inland  Revenue  may  make  regulations  BeffolAtioiia 
prohibiting  the  manufacture  of  glucose,  saccharin,  or  invert  sugar,  m  to  excise 
except  by  persons  holding  a  licence  and  havinfi^  made  entry  for  the  pur-  ^^^  ^^ 
pose,  and  tor  fixing  the  date  of  expiration  of  the  licence,  and  iJso  for  ^  ^^^^'^* 
regulating  the  maRufacture  of  glucose  with  a  view  to  securing  and 
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1  Bdw.  7, 
c.  7. 

Finamce  Act, 
1901. 


collecting  the  excise  duty  imposed  by  this  Act,  and  may  by  those  regu- 
lations apply  any  enactments  relating  to  the  excise  duty  or  drawback 
on  beer,  and  to  brewers  of  beer,  to  the  excise  duty,  and  drawback  on 
glucose,  and  to  manufacturers  of  glucose,  and  if  any  person  acts  in 
contravention  of,  or  fails  to  comply  with,  any  of  those  r^ulations,  the 
article  in  respect  of  which  the  oflence  is  committed  shall  be  forfeited, 
and  the  person  committing  the  offence  shall  be  liable  in  respect  of 
each  offence  to  an  excise  penalty  of  fifty  pounds. 


Fmndnlent 
misappropria- 
tion of 
property. 


Bepeal, 
oonstmotion, 
oommence- 
ment,  short 
title— 24  A  25 
Vict  c.  96— 
81  A  82  Viot. 
o.  11^—59  A 
60  Viot  0.  5. 


LARCENY  ACT,  1901. 

1  Edw.  7,  CAP.  10. 

An  Act  to  amend  the  Larceny  Act,  1861. — [0th  August,  1901.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.     (1.)  Whosoever — 

(a)  being  intrusted,  either  solely  or  jointly,  with  any  other  person, 
with  any  property,  in  order  that  he  may  retain  in  safe  custody, 
or  apply,  pay,  or  deliver,  for  any  purpose  or  to  any  person,  the 
property,  or  anv  part  thereof,  or  any  proceeds  thereof ;  or 

(b)  having,  either  solely  or  jointly  with  any  other  person,  received  any 

property  for  or  on  account  of  any  other  person, 
fraudulently  converts  to  his  own  use  or  benefit,  or  the  use  or  benefit  of 
any  other  person,  the  property,  or  any  part  thereof,  or  any  proceeds 
thereof,  shall  be  guilty  of  a  misdemeanour,  and  be  liable  on  conviction 
to  penal  servitude  for  a  term  not  exceeding  seven  years,  or  to  imprison- 
ment, with  or  without  hard  labour,  for  a  term  not  exceeding  two  years. 

(2.)  Nothing  in  this  section  shall  apply  to  or  affect  any  trustee  on 
any  express  trust  created  by  a  deed  or  will,  or  any  mortgagee  of  any 
property,  real  or  personal,  in  respect  of  any  act  done  by  the  trustee 
or  mortgagee  in  relation  to  the  property  comprised  in  or  affected  by 
any  such  trust  or  mortgage. 

2. — (1.)  Sections  seventy-five  and  seventy-six  of  the  Larceny  Act,  are 
hereby  repealed. 

(2.)  This  Act  shall  have  effect  as  part  of  the  Larceny  Act,  1861,  and 
section  one  of  this  Act  shall  be  deemed  to  be  substituted  for  sections 
seventy-five  and  seventy-six  of  that  Act,  and  references  in  any  enact- 
ment to  those  sections  shall  be  construed  as  references  to  section  one  of 
this  Act. 

(3.)  This  Act  shall  come  into  operation  on  the  first  day  of  January 
nineteen  hundred  and  two. 

(4.)  This  Act  may  be  cited  as  "  The  Larceny  Act,  1901,"  and  the 
Larceny  Act,  1861,  the  Larceny  Act,  1868,  the  Larceny  Act,  1896,  and 
this  Act  may  be  cited  together  as  "  The  Larceny  Acts,  1861  to  1901," 
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YOUTHFUL  OFFENDERS  ACT.  1901. 
1  Edw.  7,  CAP.  20. 

An  Act  to  amend  the  Law  relating  to  YouUiful  Offenders  and  for  other 
purposes  connected  therewith, — [17 th  August,  1901.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  (Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  foUows : 

1.  Where  a  child  or  young  person  having  been  convicted  of  felony  is  Bemoval  of 
discharged    in    accordance  with    section    sixteen    of    the   Summary  ^*i'**^*°*" 
Jurisdiction  Act,  1879,  or  the  Probation  of  First  Offenders  Act,  1887,  ^Siwhiiiff  to 
or  otherwise,  or  is  punished  with  whipping  only,  the  conviction  shall  not  felony— 50  Sb 
be  regarded  as  a  conviction  of  felony  for  the  purposes  of  section  fifteen  51  Yict.  c.  25 
of  the  Industrial  Schools  Act,  1866,  or  of  any  disquaUfication  attaching  — ^^  ^  ^^ 
tofelonv  ^  Vict.  0.49- 

2. — (1.)  Where  a  child  or  young  person  is  charged  with  any  offence  ^^  ^g^ 
for  the  commission  of  which  a  fine,  damages,  or  costs,  may  be  imposed  jjij^m^-  ^f 
upon  him  by  a  court  of  summary  jurisdiction,  and  there  is  reason  to  parent  or 
believe  that  his  parent  or  guardian  has  conduced  to  the  commission  goATdian  in 
of  the  alleged  offence  by  wUful  default  or  by  habitually  neglecting  to  oaaeof  ofPenoe 
exercise  due  care  of  him,  the  court  may,  on  information,  issue  a  summons  op^mittad  by 
against  the  parent  or  guardian  of  the  child  or  young  person  charging  Mpaon!^^^'***^ 
him  with  so  contributing  to  the  commission  of  the  offence. 

(2.)  A  summons  to  the  child  or  young  person  may  include  a  summons 
to  the  ^rent  or  guardian. 

(3.)  The  charge  against  the  child  or  young  person  and  the  charge 
against  the  parent  or  guardian  may  be  heard  together,  and  for  that 
purpose  the  proceedings  against  the  child  or  young  person  may  be 
adjourned. 

(4.)  When,  after  hearing  the  case,  any  fine,  damages,  or  costs  are 
impoised  upon  the  child  or  young  person,  and  the  court  is  satisfied  that 
his  parent  or  guardian  has  conduced  to  the  conmiission  of  the  offence 
by  wilful  default  or  by  habitually  neglecting  to  exercise  due  care  of 
him,  the  court  may  order  that  the  fine,  damages,  or  costs  shall  be  paid  by 
the  parent  or  guardian  instead  of  by  the  child  or  young  person,  and  may 
also  order  the  parent  or  guardian  to  give  security  for  the  good  behaviour 
of  the  child  or  young  person. 

(5.)  Any  sums  so  imposed  and  ordered  to  be  paid  may  be  recovered 
from  the  parent  or  guardian  by  distress  or  imprisonment  in  manner 
provided  by  section  twenty-one  of  the  Summary  Jurisdiction  Act,  1879. 

(6.)  A  parent  or  guardian  may  appeal  against  an  order  made  under 
this  section  to  a  court  of  quarter  sessions. 

(7.)  Where  a  parent  or  guardian  is  ordered  by  the  court  to  pay  fine, 
damages,  or  costs,  or  to  give  security  for  the  good  behaviour  of  the  child 
or  young  person,  no  further  charge  under  this  Act  shall  be  brought 
against  the  parent  or  guardian  in  respect  of  any  wilful  default  or  habitual 
neglect  to  exercise  due  care  of  such  child  or  young  person  prior  to  the 
making  of  such  order,  without  prejudice  to  the  liability  of  the  parent 
or  guardian  for  any  subsequent  wilful  default  or  habitual  neglect  in 
respect  of  the  same  child  or  young  person. 
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power  to 
oommit  to 
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BeooTsryof 
expenses  of 
maintenanoe 


3.  Where  a  child  or  young  person  is  ordered  by  a  court  of  summary 
jursdiction  to  pay  costs  in  addition  to  a  fine,  the  amount  of  the  costs  so 
ordered  to  be  paid  shall  in  no  case  exceed  the  amount  of  the  fine,  and, 
except  80  far  as  the  court  may  think  fit  to  expressly  order  otherwise,  all 
fees  payable  or  paid  by  the  informant  in  excess  of  the  amount  of  costs  so 
ordered  to  be  paid  shall  be  remitted  or  repaid  to  him,  and  the  court  may 
also  order  the  fine  or  any  part  thereof  to  be  paid  to  the  informant  in  or 
towards  the  payment  of  his  costs. 

4. — (1.)  A  court  of  summary  jurisdiction,  on  remanding  or  committing 
for  trial  any  child  or  young  person,  may,  instead  of  committing  him  to 
prison,  remand  or  commit  him  into  the  custody  of  any  fit  person  named 
in  the  commitment  who  is  willing  to  receive  him  (due  regard  being 
had,  where  practicable,  to  the  religious  persuasion  of  the  child),  to  be 
detained  in  that  custody  for  the  period  for  which  he  has  been  remanded, 
or  until  he  is  thence  delivered  by  due  course  of  law,  and  the  person  so 
named  shall  detain  the  child  or  youne^  person  accordingly,  and  if  the 
child  or  young  person  escapes  he  may  be  apprehended  without  warrant 
and  brought  back  to  the  custody  in  which  he  was  placed. 

(2.)  The  court  may  also  exercise  the  like  powers  pending  any  inquiry 
concerning  a  child  under  section  nineteen  of  the  Industrial  Schools 
Act,  1866. 

(3.)  The  court  may  vary  or  revoke  the  remand  or  commitment,  and  if 
it  is  revoked  the  child  or  young  person  may  be  committed  to  prison. 

(4.)  The  council  of  any  county  or  borough  or  a  school  ooard  may 
defray  the  whole  or  any  part  of  the  expenses  of  the  maintenance  of 
children  and  young  persons  in  custody  under  this  section. 

(5.)  Where  a  court  makes  an  order  under  this  section  the  court  may 
make  an  order  on  the  parent  or  other  person  legally  liable  to  maintain 
the  child  or  young  person,  requiring  that  parent  or  person  to  pay, 
as  a  contribution  towards  the  cost  of  maintaining  the  child  or  young 
person,  such  sum,  not  exceeding  five  shillings  a  week,  as  the  court  may 
think  fit,  during  the  whole  or  any  part  of  the  time  of  his  custody.  The 
payment  shall  be  made  to  the  inspector  of  reformatory  and  industrial 
schools,  or  to  a  constable  or  other  person  authorised  by  the  inspector  to 
receive  the  payment,  and  the  money  paid  shall  be  applied  under  the 
direction  of  the  Treasury  towards  the  expenses  under  this  section. 

(6.)  There  shall  be  paid,  out  of  moneys  provided  by  Parliament, 
towards  the  cost  of  maintaining  any  child  or  young  person  when  in 
custody  under  this  section,  such  contribution  as  may  be  fixed  by 
regulations  made  by  the  Secretary  of  State  with  the  approval  of  the 
Treasury. 

(7.)  Where  a  child  or  young  person  is  placed  in  the  custody  of  a  fit 
prson  under  this  section,  payments  shall  be  made  from  the  police 
mnd  of  the  place  to  which  the  child  or  young  person  is  sent  for  his 
maintenance,  in  accordance  with  the  regulations  made  by  the  Secretary 
of  State,  but  the  police  fund  shall  be  repaid  through  the  inspector  of 
reformatory  and  industrial  schools  out  of  the  contribution  so  fixed. 

5.  A  court  of  assize  or  quarter  sessions  may  exercise  the  like  power  of 
committing  a  child  to  an  industrial  school  as  may  be  exercisea  by  two 
justices  or  a  magistrate  under  section  fifteen  of  the  Industrial  Schools 
Act,  1866,  and  the  provsions  of  that  Act  shall  be  construed  accordingly. 

6. — (1.)  Where  a  court  of  summary  jurisdiction  makes  an  order 
that  a  child  or  young  person  be  sent  to  a  certified  reformatory  or  in- 
dustrial school,  the  court  may  make  at  the  same  time  such  enter  for  a 
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contribution  to  his  support  and  maintenance  on  his  parent,  or  other    l  Sow.  7, 
person  legally  liable  to  maintain  him,  as  may  be  made  by  justices  or  a        <^'  2^* 
magistrate  under  sections  twenty-five  and  twenty-six  of  the  Reformatory     y  "TTLj 
Schools  Act,  1866,  or  under  section  forty  of  the  Industrial  Schools  Act,  offJ^gActf 
1866,  or  under  any  local  Act  relating   to   reformatory  or  industrial        1901. 

schools  and  thereupon,  subject  to  the  provisions  of  this  Act,  those        

enactments  shall  apply  as  if  the  order  had  been  made  on  a  complaint  ^^  parent 

thereunder.  ?egSly  uLble 

(2.)  An  order  made  on  complaint  under  any  of  those  enactments  may  ^29  A  SO 
be  enforced  as  an  order  of  affiliation.  Yiot.  o.  117— 

(3.)  A  certificate  purporting  to  be  under  the  hand  of  the  inspector  29  A  30  Viot. 
or  an  assistant  inspector  of  reformatory  and  industrial  schools,  or  in  the  ^*  ^^^' 
case  of  a  day  industrial  school  of  the  superintendent  of  such  school 
or  an  officer  of  the  managers,  or  of  the  superintendent  of  the  school  in 
the  case  of  any  school  estaolished  under  a  local  Act,  stating  that  any  sum 
due  from  a  parent  or  other  person  for  the  maintanence  of  a  child  or  young 
peraon  is  overdue  and  unpaid  shall  be  evidence  of  the  facts  stated  therein. 

(4.)  Where  a  parent  or  other  person  has  been  ordered  under  this 
section  or  under  any  of  the  enactments  mentioned  therein  to  contribute 
to  the  support  and  maintenance  of  a  child  or  young  person,  he  shall 
give  notice  of  any  change  of  address  to  the  inspector  of  reformatory 
and  industrial  schools  or  his  agent,  or  in  the  case  of  any  such  school 
established  imder  a  local  Act  to  the  superintendent  of  the  school,  or  in 
the  case  of  a  day  industrial  school  to  the  superintendent  of  such  school 
or  an  officer  of  the  managers,  and  if  he  fails  to  do  so,  without  reasonable 
excuse,  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
two  pounds. 

7. — (1.)  Where  an  order  is  made  under  this  Act  on  a  parent  or  other  Appeals 
person  liable  to  maintain  a  child  or  young  person,  the  order  shall  be  Jfl^""***'^®" 
served  in  the  prescribed  manner  on  the  person  on  whom  it  is  made,  ^JH^I^' 
and  shall  be  binding  on  him  unless  he  makes  an  application  against  it . 
within  the  prescribed  time  to  the  court  on  the  ground  either  that  he 
is  not  legally  liable  to  maintain  the  child  or  young  person,  or  that  he  is 
unable  to  contribute  the  sum  specified  in  the  order. 

(2.)  The  court  may  confirm  the  order  with  or  without  modifications, 
or  may  rescind  it. 

(3.)  Any  such  order  may  be  enforced  as  an  order  of  affiliation. 

8.  A  county  coimcil  which  has  contributed  to  the  support  of  a  child  Contribations 
or  young  person  in  a  reformatory  or  industrial  school  may  contribute  to  ^J  county 
the  ultimate  disposal  of  the  child  or  young  person.  oounoiU. 

9.  Where  a  local  authority  acting  in  pursuance  of  the  Acts  relating  Contraots 
to  reformatory  or  industrial  schools,  or  the  Elementary  Education  with  sohool 
Acts,  1870  to  1900,  agree  to  contribute  a  weekly  payment  towards  ™*n«p"  'or 
the  maintenance  of  any  child  in  any  reformatory  or  industrial  school,  menta^tf^a^ 
the  requirements  of  the  first  proviso  to  section  twelve  of  the  Industrial  37  yiot.  0.  86. 
Schools  Act,  1866,  and  section  twenty-eight  of  the  Reformatory  Schools 

Act,  1866,  and  of  section  fourteen  of  the  Elementary  Education  Act, 
1873  (relating  to  previous  notice  of  intention  to  contribute)  shall  not 
apply  to  such  contribution. 

10.  The  power  to  make  rules  under  section  twenty-nine  of  the  Sum-  BnleB^42  & 
mary  Jurisdiction  Act,  1879,  shall  extend  to  making  rules  for  regulating  48  Yiot.  0. 49. 
the  procedure  under  this  Act,  and  for  prescribing  aujrthing  which  may 

under  this  Act  be  prescribed. 

11.  In  this  Act  the  expressions   "child,"'   *' young  person,"   and  DefinitionB. 


1  Edw.  7,     '*  guardian  "  have  Respectively  the  same  meanings  as  in  the  Summary 

c-20.        Jurisdiction  Act,  1879,  except  that  the  expression  "guardian"  in- 

T  ^Ikful     ^^^^^  ^^®  guardian  of  a  young  person  as  well  as  the  guardian  of  a  child. 

QlfenderttAct      ^^-  ^^  Scotland,  if  upon  the  hearing  of  a  charge  against  a  child  or 

1901 .      *  young  prson  for  an  offence  punishable  on  summary  conviction  under  any 

Act,  whether  past  or  future,  the  court  think  that  though  the  charge  is 

Power  of  proved  the  o^ence  was  in  the  particular  case  of  so  trifling  a  nature 
Sootla^to  ^^^^  ^^  ^  inexpedient  to  inflict  any  punishment  or  any  other  than  a 
duchmrg^  nominal  punishment,  the  court,  without  proceeding  to  conviction,  may 
yoothfnl  dismiss  tne  charge,  and  if  the  court  think  fit  may  order  the  person 
offender  charged  to  pay  such  damages  not  exceeding  forty  shillings,  and  such 

without  costs,  or  either  of  them,  as  the  court  think  reasonable, 

pmu    men  ^^ — ^^^  j^  Scotland,  in  addition  to  any  other  register  required  by 

^•^J*^  ^  .  law,  a  seperate  register  of  convicted  youtnful  offenders  shall  be  kept 
yoathfnl         ^^^  every  summary  court  by  the  chief  constable  or  other  person  charged 
offenders  in     with  the  duty  of  keeping  registers  of  convictions. 
Sootland.  (2.)  This  register  shall  apply  to  offenders  of  such  age,  and  shall  include 

such  particulars,  as  may  be  directed  by  the  Secretary  for  Scotland. 

(3.)  It  shall  be  the  duty  of  the  keeper  of  the  register,  within  three  days 

after  each  conviction  of  an  offender  under  fourteen  years  of  age  recorded 

therein,  to  transmit  a  copy  of  the  entry  relating  to  the  offender  to  the 

clerk  of  the  school  board  for  the  burgh  or  parish  in  which  the  offender 

resides. 

Bztension  of       H*  Section  five  of  the  Summary  Jurisdiction  Over  Children  (Ireland) 

47  A  48  Vict.  Act,  1884  (which  gives  power  to  deal  summarily  with  young  persons  by 

c.  19, 8.  5.       consent),  shall  extend  to  all  indictable  offences  other  than  homicide, 

and  accordingly  in  that  section  for  the  words  *'  specified  in  the  schedule 

to  this  Act     shall  be  substituted  the  words  "other  than  homicide.*' 

Appliofttion        15. — (1.)  In  the  application  to  Ireland  of  the  Reformatory  Schools 

to  Ireland  of    Act,  1893,  for  section  four  of  that  Act  the  following  provision  shall  be 

^48  *iir^'  substituted  :— 

67  ^'ss^Viot      Section  twelve  of  the  Irish  Reformatory  Schools  Act,  1868,  from 
0. 83—31  A  the  bemnning  of  the  section  to  the  words  ''  and  provided  also  that  " 

82  Yiot.  e.  59         is  hereby  repealed,  and  the  said  section  shall  be  construed  and  have 
—81  A  82  effect  as  if  section  one  of  this  Act  were  substituted  for  the  pn>- 

Yict.  c.  25.  visions  of  the  said  section  hereby  repealed. 

(2.)  The  Industrial  Schools  Acts  Amendment  Act,  1894,  shall  extend 
to  Ireland  with  the  following  modifications  : — 

(a)  The  Industrial  Schools  Act  (Ireland),  1868,  shall  be  substituted 
for  the  Industrial  Schools  Act,  1866,  and  in  particular  sections 
twenty-one  and  twenty-seven  of  the  former  Act  shall  be  substi- 
tuted for  sections  twenty-seven  and  thirty-four  respectively  of 
the  latter  Act ; 

(b)  The  Chief  Secretary  shall  be  substituted  for  the  Secretary  of 

State; 

(c)  The  passing  of  this  Act  shall  be  substituted  for  the  passing  of  the 

said  Act  of  1894. 
Applioation        16.  This  Act,  except  the  provisions  thereof  relating  exclusively  to 
to  Scotland—  Ireland  shall  extend  to  Scotland  with  the  modifications  following, 

27  &  28  Vict  1 

0  68-44  A     namely  :— 

45  Yiot  0  88      (^)  ^^  Secretary  for  Scotland  shall  be  substituted  for  the  Secretary 

of  State ; 
(6)  The  High  Court  of  Justiciary  shall  be  substituted  for  the  court 
of  assize; 
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(c)  The  county  council  or  the  town  council  of  a  burgh  (including  a  .1  Eow.  7, 

police  burgh)  shall  be  substituted  for  the  councU  of  a  county  or       <}•  ^^^ 

borough.  T^Hkiui 

(d)  Section  thirty-three  of  the  Summary  Procedure  (Scotland)  Act,  oi^JnAct 

1864,  shall  be  substituted  for  section  twenty-nine  of  the  Summary        1901. 
Jurisdiction  Act,  1879  ;  

(e)  Theft  shall  be  substituted  for  felony ; 

(/)  A  decree  for  aUment  shall  be  substituted  for  an  order  of  affiliation ; 

(g)  The  provision  as  to  an  appeal  by  a  parent  or  guardian  to  quarter 
sessions  shall  not  apply.  But  where  a  child  or  young  person  is 
charged  before  a  court  of  summary  jurisdiction  other  than  a 
sheriff  or  stipendiary  magistrate,  and  it  appears  to  such  court 
that  proceedings  under  this  Act  should  be  taken  against  the  parent 
or  guardian  01  such  child  or  young  person,  the  court  may  remit 
the  further  proceedings  in  the  case  to  the  sheriff  to  be  dealt  with 
by  him  under  this  Act,  and  a  court  of  summary  jurisdiction  other 
than  a  sheriff  or  stipendiary  magistrate  shall  have  no  jurisdiction 
against  the  parent  or  guardian  in  respect  of  any  offence  con- 
stituted by  this  Act ; 

(h)  The  words  "  under  a  warrant  of  poinding  and  sale,  and  in  default  of 
recovery  of  sufficient  goods  by,'  shall  be  substituted  for  the  words 
"  by  distress  or  ''  in  sub-section  five  of  section  two  of  this  Act ; 

(t)  Section  8  of  the  Summary  Jurisdiction  (Scotland)  Act,  1881,  shall 
be  substituted  for  section  twenty-one  of  the  Summary  Jurisdiction 
Act,  1879. 
17.  This  Act,  except  the  provisions  thereof  relating  exclusively  to  Applio»tioii 
Scotland,  shall  extend  to  Ireland,  with  the  modifications  following,  to  Ireland— 

(1.)  Save  as  hereinafter  mentioned  the  Summary  Jurisdiction  over  33  yiot.  0. 25 

Children  (Ireland)  Act,  1884,  shall  be  substituted  for  the  Sum-  _^i  a^  S2 

mary  Jurisdiction  Act,  1879,  and  in  particular  section  seven  of  Yiot.  o.  59. 

the  former  Act  shall  be  substituted  for  section  sixteen  of  the 

latter  Act ; 
(2.)  Section  twenty-five  of  the  Irish  Reformatory  Schools  Act,  1868, 

shall  be  subistituted  for  section  twenty-one  of  the  Summary 

Jurisdiction  Act,  1879 ; 
(3.)  The  Industrial  Schools  Act  (Ireland),  1868,  shall  be  substituted 

for  the  Industrial  Schools  Act,  1866,  and  in  particular  sections 

twelve,  thirteen,  and  thirty  of  the  former  Act  shall  be  substituted 

for  sections  nineteen,  fifteen,  and  forty  respectively  of  the  latter 

Act; 
(4.)  The  Irish  Reformatory  Schools  Act,  1868,  shall  be  substituted 

for  the  Reformatory  Schools  Act,   1866,  and  in  particular 

sections  twenty-three  and  twenty-four  of  the  former  Act  shall 

be  substituted  for  sections  twenty-five  and  twenty-six  respectively 

of  the  latter  Act ; 
(5.)  An  order  for  maintenance  under  this  Act,  may  be  enforced  in  the 

manner  provided  by  section  twenty-five  of  the  Irish  Reformatory 

Schools  Act,  1868 ; 
(6.)  The  procedure  regulating  appeals  under  the  Summary  Jurisdiction 

Acts  shall  apply  in  the  case  of  an  appeal  under  section  seven  of 

this  Act ; 
(7.)  The  Chief  Secretary  shall  be  substituted  for  the  Secretary  of 

State; 
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(8.)  The  InBpector  and  Afisistant  Inspector  of  Reformatory  and 

(  Industrial  Schools  in  Ireland  shall  be  substituted  for  the  Inspector 

and  Assistant  Inspector  of  Reformatory  and  Industrial  Schools 

respectively ; 

(9.)  Any  reference  to  a  school  board  or  to  an  order  of  afHliation  shall 

not  apply ; 
(10.)  Section  nine  (relating  to  contracts  with  school  managers  for 

weekly  pajmients)  shall  not  apply ; 
(11.)  Payments  required  by  this  Act  to  be  made  from  the  police  fund  of 
a  place  shall  be  made  by  the  police  authorities  of  the  district 
within  which  such  place  is  situtate,  and  those  authorities  shall 
be  repaid  in  like  manner  as  the  said  police  fund ; 
(12.)  For  the  provisions  of  this  Act  giving  power  to  make  rules  under 
the  Summary  Jurisdiction  Act,  1879,  the  following  provision 
shall  be  substituted  : — 
**  The  Lord  Chancellor  of  Ireland  may  make  rules  for  regulating 
the  procedure  under  this  Act  and  for  prescribinir  anything 
whicn  may  under  this  Act  be  prescribed,  and  all  riues  so  made 
shall  be  laid  as  soon  as  may  be  before  both  Houses  of  Parlia- 
ment." 
18.  This  Act  may  be  cited  as  "  The  Youthful  Offenders  Act,  1901," 
and  shall  come  into  operation  on  the  first  day  of  January  nineteen 
hundred  and  two. 


FACTORY  AND  WORKSHOP  ACT,  1901. 

1  Edw.  7,  CAP.  22. 

An  Act  to  consolidate  with  Amendments  the  Factory  and  Workshop  Acts, 

— [17/A  August,  1901.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  of  the  Lords  SpirituaTand  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

Part  L— Health  and  Safety. 

(i.)  Health. 

Sanitary  1. — (1.)  The  following  provisions   shall  apply  to  every  factory   as 

condition  of     defined  by  this  Act,  except  a  domestic  factory : — 

ate'vSfc"^  5*     ^^^  ^^  ^^^  ^  ^®P^  ^  *  cleanly  state ; 

'  '     '     (b)  It  must  be  kept  free  from  efHuvia  arising  from  any  drain,  water- 
closet,  earthcloset,  privy,  urinal,  or  other  nuisance  ; 
(c)  It  must  not  be  so  overcrowded  while  work  is  carried  on  therein 
as  to  be  dangerous  or  injurious  to  the  health  of  the  persons 
employed  therein ; 
{d)  It  must  be  ventilated  in  such  a  manner  as  to  render  harmless 
so  far  as  is  practicable,  all  the  gases,  vapours,  dust,  or  other  im- 
purities generated  in  the  course  of  the  manufactiuing  process 
or  handicraft  carried  on  therein  that  may  be  injurious  to  nealth. 
(2.)  The  provisions  of  section  ninety-one  of  the  Public  Health  Act, 
1875,  with  respect  to  a  factory,  workshop,  or  workplace  not  kept  in  a 
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cleanly  fltate,  or  not  ventilated,  or  overcrowded,  shall  not  apply  to  any    l  Edw.  7, 
factory  to  which  this  section  apf  Ues.  c*  22. 

(3.)  For  the  purpose  of  securing  the  observance  of  the^requirements  ru-ZZTL^ 
in  this  section  as  to  cleanliness  in  factories,  all  the  inside  walls  of  the     fj^^^^op 
rooms  of  a  factory,  and  all  the  ceilings  or  tops  of  those  rooms  (whether    Ad,  1901. 

those  walls,  ceilings,  or  tops  are  plastered  or  not),  and  all  the  passages        

and  staircases  of  a  factory,  if  they  have  not  been  painted  with  oil  or 
varnished  once  at  least  within  seven  years,  shall  (subject  to  any  special 
exceptions  made  in  pursuance  of  this  section)  be  limewashed  once  at  least 
within  every  fourteen  months,  to  date  from  the  time  when  they  were 
last  limewashed  ;  and  if  they  have  been  so  painted  or  varnished  shall 
be  washed  with  hot  water  and  soap  once  at  least  within  every  fourteen 
months,  to  date  from  the  time  when  they  were  last  washed. 

(4.)  Where  it  appears  to  the  Secretary  of  State  that  in  any  class  of 
factories,  or  parts  thereof,  the  provisions  of  this  section  with  respect  to 
limewashing  or  washing  are  not  required  for  the  purpose  of  securing 
therein  the  observance  of  the  requirements  of  this  Act  as  to  cleanliness, 
or  are  by  reason  of  special  circumstances  inapplicable,  he  may,  if  he 
thinks  fit,  by  Special  Order  grant  to  that  class  of  factories,  or  parts  thereof 
a  special  exception  that  the  said  provisions  shall  not  apply  thereto. 

(6.)  A  factory  in  which  there  is  a  contravention  of  this  section  shall 
be  deemed  not  to  be  kept  in  conformity  with  this  Act. 

2. — (1.)  The  provisions  of  section  ninety-one  of  the  Public  Health  Sanitarj 
Act,  1875,  with  respect  to  a  factory,  workshop,  or  workplace  not  kept  oo^dtttionB  of 
in  a  cleanly  state,  or  not  ventilated,  or  overcrowded,  shall  apply  to  every  ]^^  work* 
factory,  workshop  and  workplace,  except  any  factory  to  wmch  the  last  pUoee— 88  A 
preceding  section  applies.  89  Viot.  o.  55 

(2.)  Every  workshop  and  every  workplace  within  the  meaning  of  -^^  *  55 
the  Public  Health  Act,  1875,  must  be  kept  free  from  effluvia  arising  ^^^'  °-  ^^• 
from   any   drain,    watercloset,    earthcloset,    privy,    urinal,    or   other 
nuisance,  and  unless  so  kept  shall  be  deemed  to  be  a  nuisance  liable  to 
be  dealt  with  summarily  imder  the  law  relating  to  public  health. 

(3.)  Where  on  the  certificate  of  a  medical  officer  of  health  or  inspector 
of  nuisances  it  appears  to  any  district  council  that  the  limewashing 
cleansing,  or  purifying,  of  any  such  workshop,  or  of  any  part  thereof,  is 
necessary  for  the  he^th  of  the  persons  employed  therem,  the  council 
shall  give  notice  in  writing  to  the  owner  or  occupier  of  the  workshop 
to  limewash,  cleanse,  or  purify  the  same,  or  part  thereof,  as  the  case 
may  require. 

(4.)  If  the  person  to  whom  notice  is  so  given  fails  to  comply  therewith 
within  the  time  therein  specified,  he  shall  be  liable  to  a  fine  not 
exceeding  ten  shillings  for  every  day  during  which  he  continues  to 
make  demult,  and  the  council  may,  if  they  think  fit,  cause  the  work- 
shop or  part  to  be  limewashed,  cleansed,  or  purified,  and  may 
recover  in  a  summary  manner  the  expenses  incurred  by  them  in  so 
doing  from  the  person  in  default. 

(5  J  This  section  shaU  not  apply  to  any  workshop  or  workplace  to 
which  the  Public  Health  (London)  Act,  1891,  applies. 

3. — (1.)  A  factory  shall  for  the  purposes  of  this  Act,  and  a  workshop  Overorowding 
shall  for  the  purposes  of  the  law  relating  to  public  health,  be  deemea  of  faotory  or 
to  be  so  overcrowded  as  to  be  dangerous  or  injurious  to  the  health  of  ^wkaliop. 
the  persons  employed  therein,  if  the  number  of  cubic  feet  of  space  in  any 
room  therein  bears  to  the  number  of  persons  employed  at  one  time 
in  the  room  a  proportion  less  than  two  hundred  and  fifty,  or  during 
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any  period  of  overtime,  four  hundred,  cubic  feet  of  space  to  erery 
person. 

(2.)  Provided  that  the  Secretary  of  State  may,  by  Special  Order,  modify 
this  proportion  for  any  period  during  which  artificial  li^ht  other  than 
electric  light  is  employed  for  illuminating  purposes,  and  may,  by  like 
order,  as  regards  any  particular  manufacturing  process  or  handicraft, 
substitute  for  the  said  figures  of  two  hundrod  and  fifty  and  four 
hundred  respectively  any  higher  figures,  and  thereupon  this  section 
shall  have  effect  as  modified  by  the  order. 

(3.)  Where  a  workshop  or  workplace,  not  being  a  domestic  workshop, 
is  occupied  by  day  as  a  workshop  and  by  night  as  a  sleeping  apartment, 
the  Secretary  of  State  may  by  Special  Order  modify  the  proportion 
of  cubic  feet  of  space  prescribed  by  this  section,  and  substitute  tnerefor 
any  higher  figures,  and  thereupon  this  section  shall  have  effect  as 
modified  by  the  order. 

(4.)  There  shall  be  affixed  in  every  factory  and  workshop  a  notice 
specifying  the  number  of  persons  who  may  be  employed  in  each  room 
of  the  factory  or  workshop  by  virtue  of  this  section. 

4. — (1.)  If  the  Secretary  of  State  is  satisfied  that  the  provisions  of  this 
Act,  or  of  the  law  relating  to  public  health  in  so  far  as  it  affects  factories, 
workshops,  and  workplaces,  have  not  been  carried  out  by  any  district 
council,  ne  may,  by  order,  authorise  an  inspector  to  take,  during  such 
period  as  may  be  mentioned  in  the  order,  such  steps  as  appear  necessary 
or  proper  for  enforcing  those  provisions. 

(2.)  An  inspector  authorised  in  pursuance  of  this  section  shall,  for 
the  purpose  of  his  duties  thereunder,  have  the  same  powers  with  respect 
to  workishops  and  workplaces  as  he  has  with  respect  to  factories,  and 
may,  for  that  purpose,  take  the  Uke  proceedings  for  enforcing  the 
provisions  of  this  Act  or  of  the  law  relating  to  public  health,  or  for 
punishing  or  remedying  any  default  as  might  be  taken  by  the  district 
council ;  and  he  shall  oe  entitled  to  recover  from  the  district  council 
all  such  escpenses  in  and  about  any  proceedings  as  he  may  incur,  and  as 
are  not  recovered  from  any  other  person. 

5. — (1.)  Where  it  appears  to  an  inspector  that  any  act,  n^lect,  or 
default,  in  relation  to  any  drain,  wateroloeet,  earthdoeet,  privy,  ashpit, 
water-supply,  nuisance,  or  other  matter  in  a  factory  or  workshop,  is 
punishable  or  remediable  under  the  law  relating  to  public  health,  but  not 
under  this  Act,  that  inspector  shall  give  notice  in  writing  of  the  act, 
neglect,  or  default,  to  the  district  council  in  whose  district  the  factory 
or  workshop  is  situate,  and  it  shall  be  the  duty  of  the  district  council 
to  make  such  inquiry  into  the  subject  of  the  notice,  and  take  such 
action  thereon,  as  seems  .to  that  council  proper  for  the  purpose  of  enforc- 
ing the  law,  and  to  inform  the  inspector  of  the  proceedings  taken  in 
consequence  of  the  notice. 

(2.)  An  inspector  may,  for  the  purposes  of  this  section,  take  with 
him  into  a  factory  or  a  workshop  a  medical  officer  of  health,  inspector 
of  nuisances,  or  other  officer  of  the  district  council. 

(3.)  Where  notice  of  an  act,  neglect,  or  default,  is  given  by  an  inspector 
under  this  section  to  a  district  council,  and  proceedings  are  not  taken 
within  one  month  for  punishing  or  remedying  the  act,  neglect,  or 
default,  the  inq)ector  may  take  the  like  proceedings  for  punishing  or 
remedying  the  same  as  the  district  council  might  have  taken,  and  shall 
be  entitled  to  recover  from  the  district  councU  all  such  expenses  in  and 
about  the  proceedings  as  the  inspector  incurs,  and  as  are  not  recovered 


irom  any  other  person,  and  have  not  been  incurred  in  any  unBUCcesa-    1  Edw.  7, 
ful  proceedings.  ^'  *2. 

6--(l.)  In  every  factory  and  workshop  adeauate  measures  must  be  m-JIZr^ 
taken  for  securing  and  maintaining  a  reasonaole  temperature  in  each     p^l^j^ 
room  in  which  any  person  is  employed,  but  the  measures  so  taken  must    Act,  1901. 
not  interfere  with  the  purity  of  the  air  of  any  room  in  which  any  person        

is  employed.  ?'*SStori"'* 

(2.)  The  Secretary  of  State  may,  by  Special  Order,  direct  with  respect  ^"JJaJ!* 
to  any  class  of  factories  or  workshops  that  thermometers  be  provided,  shops, 
maintained,  and  kept  in  working  order,  in  such  place  and  position 
as  may  be  specified  in  the  order. 

(3.)  A  factory  or  workshop  in  which  there  is  anv  contravention  of 
this  section,  or  of  any  order  under  this  section  shall  be  deemed  not  to 
be  kept  in  conformity  with  this  Act. 

7.--(l.)  In  every  room  in  any  factory  or  workshop  sufficient  means  Ventilafcioii. 
of  ventilation  shall  be  provided,  and  sufficient  ventilation  shall  be  main- 
tained. 

(2.)  The  Secretary  of  State  may,  by  Special  Order,  prescribe  a  standard 
of  sufficient  ventilation  for  any  class  of  factories  or  workshops,  and 
that  standard  shall  be  observed  in  all  factories  and  workshops  of  that 
class,  and  an  order  made  under  this  power  may  supersede  any  pro- 
vision of  this  Act  or  order  of  the  Secretary  of  State  with  respect  to 
ventilation  in  cotton  cloth  factories. 

(3.)  A  factory  in  which  there  is  a  contravention  of  the  provisions  of 
this  section  shall  be  deemed  not  to  be  kept  in  conformity  with  this  Act, 
and  a  workshop  in  which  there  is  a  contravention  of  tne  provisions  of 
this  section  shall  be  deemed  to  be  a  nuisance  liable  to  be  dealt  with  sum- 
marily under  the  law  relating  to  public  health. 

(4.)  If  the  occupier  of  a  factory  or  workshop  (including  a  cotton  cloth 
factory  in  which  humidity  of  the  atmosphere  is  artificially  produced) 
alk^ges  that  the  whole  or  part  of  the  expenses  of  providing  the  means  of 
ventilation  required  by  this  Act  ought  to  be  borne  by  the  owner,  he  may 
by  complaint  apply  to  a  court  of  summary  jurisdiction  and  that  court 
may  make  such  order  concerning  the  expenses  or  their  apportionment 
as  appears  to  the  court  to  be  just  and  equitable  under  the  circumstances 
of  the  case,  regard  being  had  to  the  terms  of  any  contract  between 
the  parties. 

8. — (1.)  In  every  factory  or  workshop  or  part  thereof  in  which  any  DrAinage  of 
process  is  carried  on  which  renders  the  floor  liable  to  be  wet  to  such  an  floors, 
extent  that  the  wet  is  capable  of  being  removed  by  drainage,  adequate 
means  shall  be  provided  for  draining  ofi  the  wet. 

(2.)  A  factory  in  which  there  is  a  contravention  of  the  provisions  of 
this  section  shall  be  deemed  not  to  be  kept  in  conformity  with  this  Act, 
and  a  workshop  in  which  there  is  a  contravention  of  the  provisions  of 
this  section  shall  be  deemed  to  be  a  nuisance  liable  to  be  dealt  with 
summarily  under  the  law  relating  to  public  health. 

9. — (1.)  Every  factory  and  workshop  must  be  provided  with  sufficient  Sanitary 
and  suitable  accommodation  in  the  way  of  sanitary  conveniences,  oonTtnienoos 
regard  being  had  to  the  number  of  persons  employed  in  or  in  attendance  !»'»«*«>"•• 
at  the  factory  or  workshop,  and  also  where  persons  of  both  sexes  are  or  ^ops^^  ft 
are  intended  to  be  employed  or  in  attendance,  with  proper  separate  54  Vlot  0. 59. 
accommodation  for  persons  of  each  sex. 

(2.)  The  Secretary  of  State  shall,  by  Special  Order,  determine  what  is 
sufficient  and  suitable  accommodation  within  the  meaning  of  tUs  section. 
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(3.)  A  factory  or  workshop  in  which  there  is  a  contravention  of  this 
section  shall  be  deeaned  not  to  be  kept  in  conformity  with  this  Act. 

(4.)  This  section  does  not  apply  to  the  administrative  county  of  London, 
or  to  any  place  where  section  twenty-two  of  the  Public  Health  Acts 
Amendment  Act,  1890,  is  in  force. 

(ii.)  Safety, 

10. — (1.)  With  respect  to  the  fencing  of  machinery  in  a  factory  the 
following  provisions  shall  have  effect : — 
(a)  Every  hoist  or  teagle,  and  every  fly-wheel  directly  connected 
with  the  steam  or  water  or  other  mechanical  power,  whether  in 
the  engine-house  or  not,  and  every  part  of  any  water-wheel  or 
engine  worked  by  any  such  power,  must  be  securely  fenced ; 
and 
(6)  Every  wheel-race  not  otherwise  secured  must  be  securely  fenced 

close  to  the  edge  of  the  wheel-race ;  and 
(c)  All  dangerous  parts  of  the  machinery,  and  every  part  of  the  mill 
gearing,  must  either  be  securely  fenced  or  be  in  such  position 
or  of  such  construction  as  to  be  equally  safe  to  every  person 
employed  or  working  in  the  factory  as  it  would  be  if  it  were 
securely  fenced ;  and 
{d)  All  fencing  must  be  constantly  maintained  in  an  efficient  state 
while  the  parts  required  to  be  fenced  are  in  motion  or  use,  except 
where  they  are  under  repair  or  under  examination  in  connection 
with  repair,  or  are  necessarily  exposed  for  the  purpose  of  cleaning 
or  lubricating  or  for  altering  the  gearing  or  arrangements  of 
the  parts  of  the  machine. 
(2.)  A  factory  in  which  there  is  a  contravention  of  this  section  shall 
be  deemed  not  to  be  kept  in  conformitv  with  this  Act. 
Steam  boilers.      11. — (1-)  Every  steam  boiler  used  for  generating  steam  in  a  factory 
or  workishop,  or  in  any  place  to  which  any  of  the  provisions  of  this  Act 
apply,  must,  whether  separate  or  one  of  a  range — 
(a)  have  attached  to  it  a  proper  safety  valve  and  a  proper  steam 
gauge  and  water  gauge  to  show  the  pressure  of  steam  and  the 
height  of  water  in  the  boiler ;  and 
(6)  be  examined  thoroughly  by  a  competent  person  at  least  once  in 

fourteen  months. 
(2.)  Every  such  boiler,  safety  valve,  steam  gauge,  and  water  gauge 
must  be  maintained  in  proper  condition. 

(3.)  A  report  of  the  result  of  every  such  examination  in  the  prescribed 
form,  containing  the  prescribed  particulars,  shall  within  fourteen  days 
be  entered  into  or  attached  to  the  general  register  of  the  factory  or 
workshop,  and  the  report  shall  be  signed  by  the  person  making  the 
examination,  and,  if  that  person  is  an  inspector  of  a  boUer-inspecting 
company  or  association,  by  the  chief  engineer  of  the  company  or 
association. 

(4.)  A  factory  or  workshop  in  which  there  is  a  contravention  of  this 
section  shall  be  deemed  not  to  be  kept  in  conformity  with  this  Act. 

(5.)  This  section  shall  not  apply  to  the  boiler  of  any  locomotive  which 
belongs  to  and  is  used  by  any  railway  company,  or  to  any  boiler  belonging 
to  or  exclusively  used  in  the  service  of  His  Majesty. 

(6.)  For  the  purposes  of  this  section,  the  whole  of  a  tenement  factory 
or  workshop  shall  be  deemed  to  be  one  factory  or  workshop,  and  the 
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owner  shall  be  substituted  for  the  oocupier,  and  he  shall  register  the     1  Bdw.  7, 
report  referred  to  in  this  section.  <^-  ^• 

12. — (1.)  In  a  factory  erected  on  or  after  the  first  day  of  January   „   ^^Zi^oMd 
one  thousand  eight  hundred  and  ninety-six,  the  traversing  carriage     wwrZhop 
of  any  seU-acting  machine  must  not  be  allowed  to  run  out  within  a    Aei,  1901. 
distance  of  eighteen  inches  from  any  fixed  structure  not  being  part  of        — ;- 
the  machine,  if  the  space  over  whicn  it  runs  out  is  a  space  over  which  B«finil»^oM 
any  person  is  liaUe  to  pass,  whether  in  the  course  of  his  employment  ^^^ 
or  otherwise.    Providea  that  nothing  in  this  subsection  shall  prevent  maohines. 
any  portion  of  the  traversing  carriage  of  any  self-acting  cotton  spinning 
or  woollen  spinning  machine  beins  allowed  to  run  out  within  a  distance 
of  twelve  inches  from  any  part  of  the  head  stock  of  another  self-acting 
cotton  spinning  or  woollen  spinning  machine. 

(2.)  A  person  employed  in  a  factory  must  not  be  allowed  to  be  in  the 
space  between  the  fixed  and  the  traversing  parts  of  a  self-acting  machine 
unless  the  machine  is  stopped  with  the  traversing  part  on  the  outward 
run,  but  for  the  purpose  of  this  provision  the  space  in  front  of  a  self- 
acting  machine  shall  not  be  included  in  the  space  aforesaid. 

(3.)  A  woman,  young  person,  or  child,  must  not  be  allowed  to  work 
between  the  fixed  and  traversing  part  of  any  self-acting  machine  while 
the  machine  is  in  motion  by  the  action  of  steam,  water,  or  other 
mechanical  power. 

(4.)  A  factory  in  which  a  traversing  carriage  is  allowed  to  run  out  in 
contravention  of  this  section  shall  be  deemed  not  to  be  kept  in  con- 
formity with  this  Act,  and  any  person  allowed  to  be  in  the  space  afore- 
said or  to  work  in  contravention  of  this  section  shall  be  deemed  to  be 
employed  contrary  to  the  provisions  of  this  Act. 

13.--(1.)  A  chUd  must  not  be  allowed  to  clean  in  any  factory —        Bestriotions 

(a)  any  part  of  any  machinery;  or  on  cleaning 

(b)  any  place  under  any  machinery  other  than  overhead  mill  gearing,  ^^^^ 
while  the  machinery  is  in  motion  by  the  aid  of  steam,  water,  or  other  S*^otio?  ** 
mechanical  power. 

(2.)  A  young  person  must  not  be  allowed  to  clean  any  dangerous  part 
of  the  machinery  in  a  factory  while  the  machinery  is  in  motion  by  the 
aid  of  steam,  water,  or  other  mechanical  power ;  and  for  this  purpose 
such  parts  of  the  machinery  shall,  unless  the  contrary  is  proved,  be 
presumed  to  be  dangerous  as  are  so  notified  by  an  inspector  to  the 
occupier  of  the  factory. 

(3.)  A  woman  or  young  person  must  not  be  allowed  to  clean  such 
part  of  the  machinery  in  a  factory  as  is  millgearing  while  the  machinery 
18  in  motion  for  the  purpose  of  propelling  any  part  of  the  manufacturing 
machinery. 

(4.)  A  woman,  young  person,  or  child,  allowed  to  clean  in  contravention 
of  this  section,  shall  be  oeemed  to  be  employed  contrary  to  the  provisions 
of  this  Act. 

14. — (1.) — ^Every  factory  of  which  the  construction  was  not  com-  PioTision  of 
menced  on  or  before  the  first  day  of  January  one  thousand  eight  hundred  means  of 
and  ninety-two,  and  in  which  more  than  forty  persons  are  employed,  ®«»po  ^^5*f® 
and  every  workshop  of  which  the  construction  was  not  commenced  before  g^  y .^^  ^  ^g 
the  first  day  of  January  one  thousand  eight  hundred  and  ninety-six, 
and  in  which  more  than  forty  persons  are  employed,  must  be  furnished 
with  a  certificate  from  the  district  council  of  the  district  in  which  the 
factory  or  workshop  is  situate  that  the  factory  or  workshop  is  provided 
with  such  means  of  escape  in  case  of  fire  for  the  persons  empioyea  therein 
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1  Bdw.  7,    as  can  reaaonably  be  required  under  the  circumstances  of  each  case, 

0. 22.       and  if  the  factory  or  workshop  is  not  so  furnished  it  shall  be  deemed 

—  I  -  not  to  be  kept  in  conformity  with  this  Act ;  and  it  shall  be  the  duty  of 

WoMhop     ^^  council  to  examine  every  such  factory  and  workshop,  and,  on  being 

il«f,  1901.    satisfied  that  the  factory  or  workshop  is  so  provided,  to  give  such  cer- 

—        tificate  as  aforesaid.    Tne  certificate  must  specify  in  detail  the  means 

of  escape  so  provided. 

(2.)  With  respect  to  all  factories  and  workshops  to  which  the  fore- 

S^oing  provisions  of  this  section  do  not  apply,  and  in  which  more  than 
orty  persons  are  employed,  it  shall  be  tne  duty  of  the  district  council 
of  every  district  from  time  to  time  to  ascertain  whether  all  such  factories 
and  workshops  within  their  district  are  provided  with  such  means  of 
escape  as  aforesaid,  and,  in  the  case  of  any  factory  or  workshop  which  is 
not  so  provided,  to  serve  on  the  owner  of  the  factory  or  workshop  a 
notice  in  writing  specifying  the  measures  necessary  for  providing  such 
means  of  escape  as  aforesaid,  and  requiring  him  to  carry  tnem  out  before 
a  specified  date,  and  thereupon  the  owner  shall,  notwithstanding  any 
agreement  with  the  occupier,  have  power  to  take  such  steps  as  are 
necessary  for  complying  with  the  reauirements,  and  unless  the  require- 
ments  are  complied  with,  the  owner  shall  be  liable  to  a  fine  not  exceeding 
one  pound  for  every  day  that  the  non-compliance  continues. 

(3!)  In  case  of  a  difference  of  opinion  between  the  owner  of  the 
factory  or  workshop  and  the  council  under  the  last  foregoing  subsection, 
the  difference  shall,  on  the  application  of  either  party,  to  be  made  within 
one  month  after  the  time  when  the  difference  arises,  be  referred  to 
arbitration,  and  thereupon  the  provisions  of  the  First  Schedule  to  this 
Act  shall  have  effect,  and  the  award  on  the  arbitration  shall  be  binding 
on  the  parties  thereto,  and  the  notice  of  the  council  shall  be  discharged, 
amended,  or  confirmed  in  accordance  with  the  award. 

(4.)  If  the  owner  alleges  that  the  occupier  of  the  factory  or  workshop 
ought  to  bear  or  contribute  to  the  expenses  of  complying  with  the 
requirement,  he  may  apply  to  the  county  court  having  jurisdiction 
where  the  factory  or  workshop  is  situate,  and  thereupon  the  county 
court,  after  hearing  the  occupier,  may  make  such  order  as  appears  to 
the  court  just  and  equitable  under  all  the  circumstances  of  the  case. 

(5.)  For  the  purpose  of  enforcing  the  foregoing  provisions  of  this 
section,  an  inspector  may  give  the  like  notice  and  take  the  like  proceed- 
ings as  under  the  foregoing  provisions  of  this  Act  with  respect  to  matters 
punishable  or  remediable  under  the  law  relating  to  public  health  but 
not  under  this  Act,  and  those  provisions  shall  apply  accordingly. 

(6.)  The  means  of  escape  in  case  of  fire  provided  in  any  factory 
or  workshop  shall  be  maintained  in  good  condition  and  free  from 
obstruction,  and  if  it  is  not  so  maintained  the  factory  or  workshop  shall 
be  deemed  not  to  be  kept  in  conformity  with  this  Act. 

(7.)  For  the  purposes  of  this  section  the  whole  of  a  tenement  factory 
or  workshop  shall  be  deemed  to  be  one  factory  or  workshop,  and  the 
owner  shall  be  substituted  for  the  occupier. 

(8.)  All  expenses  incurred  by  a  district  council  in  the  execution  of 
this  section  snail  be  defrayed — 

(a)  In  the  case  of  an  urban  district  council,  as  part  of  their 
expenses  of  the  general  execution  of  the  Public  Health  Act, 
1876;   and 

(6)  In  the  case  of  a  rural  district  council,  as  special  expenses  incurred 
in  the  execution  of  the  Public  Hei^Hb  Act,  1875 ; 
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and  those  expenses  shall  be  charged  to  the  contributory  place  in  which  1  Edw.  7, 
the  factory  or  workshop  is  situate.  c.  22. 

16.  Every  district  council  shall,  in  addition  to  any  powers  which  they  _    ' 
possess  with  reference  to  the  prevention  of  fire,  have  power  to  make     wwiZikM 

Dye-laws  providing  for  means  of  escape  from  fire  in  the  case  of  any  factory  Act,  1901. 

or  workshop,  and  sections  one  hunared  and  eighty-two  to  one  hundred        

and  eighty-six  of  the  Pubhc  Health  Act,  1875,  shall  apply  to  any  bye-  Bye-Uwa  for 

laws  so  made.  SSSifrom 

16. — (1.)  While  any  person  employed  in  a'  factory  or  workshop  is||r«, 
within  the  factory  or  workshop  for  the  purpose  of  employment  or  meals,  j)pJ„  ^^ 
the  doors  of  the  factory  or  workshop,  and  of  any  room  therein  in  which  faotory  or 
any  such  person  is,  must  not  be  locked  or  bolted  or  fastened  in  such  a  workshop  to 
manner  that  they  cannot  be  easily  and  immediately  opened  from  the  op«n  from 
inside.  ^"i^*- 

(2.)  In  every  factory  or  workshop  the  construction  of  which  was  not 
commenced  before  the  first  day  of  January  one  thousand  eight  hundred 
and  ninety-six,  the  doors  of  each  room  in  which  more  persons  than  ten 
are  employed,  shall,  except  in  the  case  of  sliding  doors,  be  constructed 
so  as  to  open  outwards. 

(3.)  A  factory  or  workshop  in  which  there  is  a  contravention  of  this 
section  shall  be  deemed  not  to  be  kept  in  conformity  with  this  Act. 

17. — (1.)  A  court  of  summary  jurisdiction  may,  on  complaint  by  an  Power  to 
inspector,  and  on  being  satisfied  that  any  part  of  the  ways,  works,  "•J®  ^^^  •• 
machinery,  or  plant  used  in  a  factory  or  workshop  (including  a  steam  ^wS!"'" 
boiler  used  for  generatmg  steam),  is  m  such  a  condition  that  it  cannot 
be  used  without  danger  to  life  or  limb,  by  order,  prohibit  its  use,  or,  if  it 
is  capable  of  repair  or  alteration,  prohibit  its  use  until  it  is  duly  repaired 
or  altered. 

(2.)  Where  a  complaint  has  been  made  under  this  section,  the  court  or 
a  justice  may,  on  application  ex  parte  by  the  inspector,  and  on  receiving 
evidence  that  the  use  of  any  such  part  of  the  ways,  works,  machinery, 
or  plant,  involves  imminent  danger  to  life,  make  an  interim  order 
pronibiting,  either  absolutely  or  subject  to  conditions,  the  use  thereof 
until  the  earliest  opportunity  for  hearing  and  determining  the  complaint. 

(3.)  If  there  is  any  contravention  of  an  order  under  this  section,  the 
person  entitled  to  control  the  use  of  the  part  of  the  ways,  works, 
machinery,  or  plant,  shall  be  liable  to  a  fine  not  exceeding  forty  shillings 
a  day  during  the  contravention. 

18. — (1.)  A  court  of  summary  jurisdiction  may,  on  complaint  by  an  Power  to 
inspector,  and  on  being  satisfied  that  any  place  used  as  a  factory  or  "wke  order  •§ 
workshop  or  as  part  of  a  factory  or  workshop  is  in  such  a  condition  ^  aSlrero  ^ 
that  any  manufacturing  process  or  handicraft  carried  on  therein  cannot  fMtoiy  or  ^ 
be  so  carried  on  without  danger  to  health  or  to  life  or  limb,  by  order,  workshop, 
prohibit  the  use  of  that  place  for  the  purpose  of  that  process  or  handi- 
craft, until  such  works  have  been  executed  as  are  in  the  opinion  of  the 
court  necessary  to  remove  the  danger. 

(2.)  Provided  that  proceedings  shall  not  be  taken  under  this  section 
in  cases  where  proceedings  might  be  taken  by  or  at  the  instance  of  any 
district  council  under  the  provisions  of  the  law  relating  to  public  health, 
unless  the  insp^tor  is  authorised  to  take  proceedings  under  the  fore- 
going provisions  of  this  Act  with  respect  to  the  enforcement  of  sanitary 
provisions  in  workshops,  or  with  respect  to  matters  punishable  or 
remediable  und^r  the  law  relating  to  public  health  but  not  und^r  this 
Act, 
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1  Edw.  7,        (3.)  If  there  is  any  contravention  of  an  order  under  this  section,  the 
c.  22.        occupier  of  the  place  shall  be  liable  to  a  fine  not  exceeding  forty  shillings 
Fact^and  *  ^^^  ^^^^^  ^^^  contravention. 

Workthtyp 

Act,  1901.  (iii )  Accidents. 

Notice  of  19. — (1.)  Where  there  occurs  in  a  factory  or  workshop  any  accident 

aooidents         which  either — 

^"iSn^^***      (^)  ^uses  loss  of  life  to  a  person  employed  in  the  factory  or  workshop  ; 

ininrv— 38  &  ^^ 

39  Vict.  c.  17.     Q>)  causes  to  a  person  employed  in  the  factory  or  workshop  such  bodily 

injury  as  to  prevent  him  on  any  one  of  the  three  working  days 
next  after  the  occurrence  of  the  accident  from  being  employed 
for  five  hours  on  his  ordinary  work, 
written  notice  shall  forthwith  be  sent  to  the  inspector  for  the  district. 

(2.)  If  the  accident  causes  loss  of  life,  or  is  produced  either  by 
machinery  moved  by  steam,  water,  or  other  mechanical  power,  or 
through  a  vat,  pan,  or  other  structure,  filled  with  hot  liquid  or  molten 
metal  or  other  substance,  or  by  explosion  or  by  escape  of  gas,  steam,  or 
metal,  then,  unless  notice  thereof  is  required  by  section  sixty-three  of  the 
Explosives  Act,  1875,  to  be  sent  to  a  Government  inspector,  notice 
thereof  shall  forthwith  be  sent  to  the  certifying  surgeon  for  the  district. 
(3.)  The  notice  shall  state  the  residence  of  the  person  killed  or  injured, 
and  the  place  to  which  he  has  been  removed. 

(4.)  If  any  notice  required  by  this  section  to  be  sent  with  respect 
to  an  accident  in  a  factory  or  workshop  is  not  so  sent,  the  occupier  of 
the  factory  or  workshop  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 
(5.)  If  any  accident  to  which  this  section  applies  occurs  to  a  person 
employed  in  an  iron  mill  or  blast  furnace  or  other  factory  or  workshop 
where  the  occupier  is  not  the  actual  employer  of  the  person  killed  or 
injured,  the  actual  employer  shall  immediately  report  the  same  to  the 
occupier,  and  in  default  shaU  be  liable  to  a  fine  not  exceeding  five  pounds. 
Inyestigation       20. — (1.)  Where  a  certifying  surgeon  receives  in  pursuance  of  this 
of  and  report  Act,  notice  of  an  accident  in  a  factory  or  workshop,  he  shall,  with  the 
b^  **^^^f^*    ^^^^  possible  delay,  proceed  to  the  factory  or  worksnop,  and  make  a  fuU 
Bitfge^/    *^  investigation  as  to  the  nature  and  cause  of  the  death  or  injury  caused  by 
that  accident,  and  within  the  next  twenty-four  hours  send  to  the  in- 
spector a  report  thereof. 

(2.)  The  certifying  surgeon,  for  the  purpose  only  of  an  investigation 

under  this  section,  shall  have  the  same  powers  as  an  inspector,  and 

shall  also  have  power  to  enter  any  room  in  a  building  to  which  the 

person  killed  or  injured  has  been  removed. 

Inqneatin  21. — (1.)  Where  a  death  has  occurred  by  accident  in  a  factory  or 

case  of  death  workshop,  the  coroner  shall  forthwith  advise  the  district  inspector  of 

by  accident  in  ^.j^^  ^^^^  ^^^^  place  of  holding  the  inquest,  and,  unless  an  inspector  or 

workshop!       some  person  on  behalf  of  the  Secretary  of  State  is  present  to  watch  the 

proceedings,  the  coroner  shall  adjourn  the  inquest,  and  shall,  at  least 

four  days  before  holding  the  adjourned  inquest,  send  to  the  inspector 

notice  in  writing  of  the  time  and  place  of  holding  the  adjourned  inquest. 

Provided  that,  if  the  accident  has  not  occasioned  the  death  of  more  than 

one  person,  and  the  coroner  has  sent  to  the  inspector  notice  of  the  time 

and  place  of  holding  the  inquest  at  such  time  as  to  reach  the  inspector 

not  less  than  twenty-four  hours  before  the  time  of  holding  the  inquest, 

it  shall  not  be  imperative  on  him  to  adjourn  the  inquest  in  pursuance 


APPENDIX.  xli 

of  this  section,  if  the  majority  of  the  jury  think  it  unnecessary  so  to     i  Ei>w.  7 
adjourn.  c.  22. 

(2.)  Any  relative  of  any  person  whose  death  may  have  been  caused        tZTamd 
by  the  accident  with  respect  to  which  the  inquest  is  being  held,  and  any     jl^^ji^ 
inspector,  and  the  occupier  of  the  factory  or  workshop  in  which  the    ^ct,  1901. 

accident  occurred,  and  any  person  appointed  by  the  order  in  writing        

of  the  majority  of  the  workpeople  employed  in  the  factory  or  workshop, 
shall  be  at  liberty  to  attend  at  the  inquest,  and,  either  in  person  or  by  his 
counsel,  solicitor,  or  agent,  to  examine  any  witness,  subject  nevertheless 
to  the  order  of  the  coroner. 

22.  Where  it  appears  to  the  Secretary  of  State  that  a  formal  in-  Power  to 
vestigation  of  any  accident  occurring  in  a  factory  or  workshop,  and  its  direct  formal 
causes  and  circumstances  is  expedient,  the  Secretary  of  State  may  direct  inTertiption 
that  such  an  investigation   be  held,  and  with  respect   to  any  such     »o«i^«»*"- 
investigation  the  following  provisions  shall  have  effect : 
(1.)  The  Secretary  of  State  may  appoint  a  competent  person  to  hold 
the  investigation,  and  may  appoint  any  person  or  persons  possessing 
legal  or  special  knowledge  to  act  as  assessor  or  assessors  in  holding 
the  investigation ; 
(2.)  The  person  or  persons  so  appointed  (hereinafter  called  "  the 
court  *')  shall  hold  the  investigation  in  open  court  in  such  manner 
and  under  such  conditions  as  the  court  may  think  most  effectual 
for  ascertaining  the  causes  and  circumstances  of  the  accident,  and 
enabUng  the  court  to  make  the  report  in  this  section  mentioned ; 
(3.)  The  court  shcdl  have  for  the  purpose  of  the  investigation  all  the 
powers  of  a  court  of  summary  jurisdiction  when  acting  as  a  court 
in  hearing  informations  for  offences  against  this  Act,  and  all  the 
powers  of  an  inspector  under  this  Act,  and  in  addition  the  following 
powers,  namely : — 

(a)  Power  to  enter  and  inspect  any  place  or  building  the  entry 

or  inspection  whereof  appears  to  the  court  requisite  for  the 
said  purpose ; 

(b)  Power,  by  summons  signed  by  the  court,  to  require  the 

attendance  of  all  such  persons  as  it  thinks  fit  to  call  before 
it  and  examine  for  the  said  purpose,  and  for  that  purpose  to 
require  answers  or  returns  to  such  inquiries  as  it  thinks 
fit  to  make ; 

(c)  Power  to  require  the  production  of  all  books,  papers,  and 

documents  which  it  considers  important  for  the  said 
purpose ; 

(d)  Power  to  administer  an  oath  and  require  any  person  examined 

to  make  and  sign  a  declaration  of  the  truth  of  the  state- 
ments made  by  him  in  his  examination  : 

(4.)  Persons  attending  as  witnesses  before  the  court  shall  be  allowed 
such  expenses  as  would  be  allowed  to  witnesses  attending  before  a 
court  of  record ;  and  in  case  of  dispute  as  to  the  amount  to  be 
allowed,  the  same  shall  be  referred  by  the  court  to  a  master  of 
one  of  His  Majesty*s  superior  courts,  who  on  request,  signed  by 
the  court,  shall  ascertain  and  certify  the  proper  amount  of  the 
expenses  : 

(5.)  The  court  holding  an  investigation  under  this  section  shall  make 
a  report  to  the  Secretary  of  State,  stating  the  causes  of  the  accident 
and  its  circumstances,  and  adding  any  observations  which  the 
court  thinks  right  to  make  : 
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(6.)  All  expenses  incurred  in  and  about  an  investigation  under  this 
section  (including  the  remuneration  of  any  person  appointed  to  act 
as  assessor)  shall  be  deemed  to  be  part  of  the  expenses  of  the  Secre- 
tary of  State  in  the  execution  of  this  Act : 
(7.)  Any  person  who  without  reasonable  excuse  (proof  whereof  shall 
lie  on  him)  either  fails,  after  having  had  the  expenses  (if  any)  to 
which  he  is  entitled  tendered  to  him,  to  comply  with  any 
summons  or  requisition  of  a  court  holding  an  investigation  under 
this  section,  or  prevents  or  impedes  the  court  in  the  execution  of 
its  duty,  shall  for  every  such  offence  be  liable  to  a  fine  not  exceeding 
ten  pounds,  and  in  the  case  of  a  failure  to  comply  with  a  requisition 
for  making  any  return  or  producing  any  document  shall  be  liable 
to  a  fine  not  exceeding  ten  pounds  tor  every  day  that  such  failure 
continues. 
The  Secretary  of  State  may  cause  any  special  report  of  an  inspector 

or  any  report  of  a  court  under  this  Part  of  this  Act  to  be  made  public  at 

such  time  and  in  such  manner  as  he  may  think  fit. 


AestriotionB 
on  period  of 
employment 
of  women, 
yonng 

persons,  and 
children. 

Hoars  of 
employment 
in  tez^e 
factories — 
yonng  persona 
and  women. 


Part  II.— Employment. 
(i.)  Hours  and  Holidays. 

23.  A  woman,  young  person,  or  child  shall  not  be  employed  in  a 
factory  or  workshop  except  during  the  period  of  employment  herein- 
after mentioned. 

24.  With  respect  to  the  employment  of  women  and  young  persons  in 
a  textile  factory,  the  following  regulations  shall  be  observed  : 

(1.)  The  period  of  employment,  except  on  Saturday,  shall  either 

begin  at  six  o'clock  in  the  morning  and  end  at  six  o'clock  in  the 

evening,  or  begin  at  seven  o'clock  in  the  morning  and  end  at  seven 

o'clock  in  the  evening ; 

(2.)  The  period  of  employment  on  Saturday  shall  begin  either  at  six 

o'clock  or  at  seven  o'clock  in  the  morning  ; 
(3.)  Where  the  period  of  employment  on  Saturday  begins  at  six 
o'clock  in  the  morning,  that  period — 
(a)  If  not  less  than  one  hour  is  allowed  for  meals,  shall  end  at 
noon  as  regards  employment  in  any  manufacturing  process, 
and  at  half-past  twelve  o'clock  in  the  afternoon  as  regards 
employment  for  any  purpose  whatever ;  and 
(6)  If  less  than  one  hour  is  allowed  for  meals,  shall  end  at  half- 
past  eleven  o'clock  in  the  forenoon  as  regards  emplojrment  in 
any  manufacturing  process,  and  at  noon  as  regards  employ 
ment  for  any  purpose  whatever ; 
(4.)  Where  the  period  of  employment  on  Saturday  begins  at  seven 
o'clock  in  the  morning,  that  period  shall  end  at  haU-past  twelve 
o'clock  in  the  afternoon  as  regards  any  manufacturing  process,  and 
at  one  o'clock  in  the  afternoon  as  regards  employment  for  any 
purpose  whatever ; 
(5.)  Tnere  shall  be  allowed  for  meals  during  the  said  period  of  employ- 
ment in  the  factory — 
(a)  on  every  day  except  Saturday  not  less  than  two  hours,  of 
which  one  hour  at  the  least,  either  at  the  same  time  or  at 
different    times,   shall   be  before    three   o'clock    in    the 
afternoon ; 
(6)  on  S«iturday  not  legs  tbftP  half  an  hour ; 
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(6.)  A  woman  or  young  person  shall  not  be  employed  continuously  1  Bdw.  7, 

for  more  than  four  hours  and  a  half,  without  an  interval  of  at  least  <^'  22. 

half  an  hour  for  a  meal.  .      ^ 

25.  With  respect  to  the  employment  of  children  in  a  textile  factory  ^^^j^op 
the  following  regulations  shall  be  observed  : —  Act,  1901. 

(1.)  Children  shall  not  be  employed  except  on  the  system  either  of  — - 
employment  in  morning  and  afternoon  sets,  or  of  emplojonent  on  Hours  of 
alternate  days  only.  ^t^T^ 

(2.)  The  period  of  employment  for  a  child  in  a  morning  set  shall,  faotorieB— 
except  on  Saturday,  begin  at  the  same  hour  as  if  the  child  were  a  ohUdien. 
young  person,  and  end  either — 

(a)  at  one  o'clock  in  the  afternoon ;   or 

(b)  if  the  dinner  time  begins  before  one  o'clock,  at  the  beginning 

of  dinner  time ;  or 

(c)  if  the  dinner  time  does  not  begin  before  two  o'clock,  at  noon. 
(3.)  The  period  of  employment  for  a  child  in  an  afternoon  set  shall, 

except  on  Saturday,  begin  either — 

(a)  at  one  o'clock  in  the  afternoon ;  or 

(b)  at  any  later  hour  at  which  the  dinner  time  terminates ;  or 

(c)  if  the  dinner  hour  does  not  begin  before  two  o'clock  and  the 

morning  set  ends  at  noon,  at  noon, 
and  shall  end  at  the  same  hour  as  if  the  child  were  a  young  person. 

(4.)  The  period  of  employment  for  any  child  on  Saturday  shall  begin 
and  end  at  the  same  hour  as  if  the  child  were  a  young  person. 

(5.)  A  child  shall  not  be  employed  in  two  successive  periods  of  seven 
days  in  the  morning  set,  nor  in  two  successive  periods  of  seven  days 
in  an  afternoon  set,  and  a  child  shall  not  be  employed  on  two  succes- 
sive Saturdays,  nor  on  Saturday  in  any  week  if  on  any  other  day 
in  the  same  week  his  period  of  employment  has  exceeded  five  hours 
and  a  half. 

(6.)  When  a  child  is  employed  on  the  alternate  day  system  the  period 
of  emplo3mtient  for  such  child  and  the  time  allowed  for  meals  shall 
be  the  same  as  if  the  child  were  a  young  person,  but  the  child  shall 
not  be  employed  on  two  successive  days,  and  shall  not  be  employed 
on  the  same  day  of  the  week  in  two  successive  weeks. 

(7.)  A  child  shall  not  on  either  system  be  employed  continuously  for 
more  than  four  hours  and  a  half  without  an  interval  of  at  least  half 
an  hour  for  a  meal. 

26.  With  respect  to  the  employment  of  women  and  young  persons  Hours  of 
in  a  non-textile  factory,  and  a  workshop,  the  following  regulations  shall  employment 
be  observed :—  '  j"  non-textile 

(1.)  The  period  of  emplojmcient,  except  on  Saturday,  shall  (save  as  is  ^^kMhoneh- 
in  this  Act  speciaUy  excepted)  either  begin  at  six  o'clock  in  the  morn-  yonng  persons 
ing  and  end  at  six  o'clock  in  the  evening,  or  begin  at  seven  o'clock  and  women, 
in  the  morning  and  end  at  seven  o'clock  in  the  evening,  or  begin 
at  eight  o'clock  in  the  morning  and  end  at  eight  o*clock  in  the 
evening. 

(2.)  The  period  of  employment  on  Saturday  shall  (save  as  is  in  this 
Act  specially  excepted)  begin  at  six  o'clock  in  the  morning  and  end 
at  two  o'clock  in  the  afternoon,  or  begin  at  seven  o'clock  in  the 
morning  and  end  at  three  o'clock  in  the  afternoon,  or  begin  at  eight 
o'clock  in  the  morning  and  end  at  four  o*clock  in  the  afternoon. 

(3.)  There  shall  be  allowed  for  meals  during  the  said  period  of  employ- 
ment in  the  isfitory  or  workshop-^ 
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1  £dw.  7,  (a)  on  every  day  except  Saturday  not  less  than  one  hour  and  a 

^-^  half,  of  which  one  hour  at  the  least,  either  at  the  same  time 

Factory^oMd  ^^  ^^  different  times,  shall  be  before  three  o'clock  in  the 

Workihop  afternoon ;  and 

Act,  1901.  (b)  on  Saturday  not  less  than  half  an  hour. 

: (4.)  A  woman  or  young  person  in  a  non-textile  factory  and  a  young 

person  in  a  workshop  shall  not  be  employed  continuously  for  more 
than  five  hours  without  an  interval  of  at  least  half  an  hour  for  a 
meal. 
Honrs  of  27.  With  respect  to  the  employment  of  children  in  a  non-textile  factory 

employment    ^nd  a  workshop,  the  following  regulations  shall  be  observed : — 
factories  and       (^•)  Children  shall  not  be  employed  except  either  on  the  system  of 
workshops—  employment  in  morning  and  afternoon  sets  or,  (in  a  factory  or  work- 

ohildren.  shop  in  which  not  less  than  two  hours  are  allowed  for  meaJs  on  every 

day  except  Saturday)  on  the  system  of  employment  on  alternate 
days  only. 
(2.)  The  period  of  emplo3rment  for  a  child  in  the  morning  set  on  every 
day,  including  Saturday,  shall  begin  at  six  or  seven  or  eight  o'clock 
in  the  morning  and  end  either — 
(a)  at  one  o  clock  in  the  afternoon ;  or 
(6)  if  the  dinner  time  begins  before  one  o'clock  at  the  beginning 

of  dinner  time  ;  or 
(c)  if  the  dinner  time  does  not  begin  before  two  o'clock,  at  noon. 
(3.)  The  period  of  employment  for  a  child  in  an  afternoon  set  on  every 
day,  including  Saturoay,  shall  begin  either — 

(a)  at  one  o'clock  in  the  afternoon ;  or 

(b)  at  any  hour  later  than  half-past  twelve  at  which  the  dinner 

time  terminates ;  or 

(c)  if  the  dinner  time  does  not  begin  before  two  o'clock  and  the 

morning  set  ends  at  noon,  at  noon ; 
and  shall  end  on  Saturday  at  two  o'clock  in  the  afternoon,  and  on 
any  other  day  at  six  or  seven  or  eight  o'clock  in  the  evening,  accord- 
ing as  the  period  of  employment  for  children  in  the  morning  set 
be^an  at  six  or  seven  or  eight  o'clock  in  the  morning, 

(4.)  A  child  shall  not  be  employed  in  two  successive  periods  of  seven 
days  in  a  morning  set,  nor  in  two  successive  periods  of  seven  days 
in  an  afternoon  set,  and  a  child  shall  not  be  employed  on  Saturday 
in  any  week  in  the  same  set  in  which  he  has  been  employed  on  any 
other  day  of  the  same  week. 

(5.)  When  a  child  is  employed  on  the  alternate  day  system — 

(a)  The  period  of  emplo3nnent  for  such  a  child  shall,  except  on 

Saturday,  either  begin  at  six  o'clock  in  the  morning  and 
end  at  six  o'clock  in  the  evening,  or  begin  at  seven  o'clock 
in  the  morning  and  end  at  seven  o'clock  in  the  evening,  or 
begin  at  eight  o'clock  in  the  morning  and  end  at  eight 
o'clock  in  the  evening ; 

(b)  The  period  of  employment  for  such  child  shall  on  Saturday 

begin  at  six  or  seven  o'clock  in  the  morning  and  end  at 
two  o'clock  in  the  afternoon,  or  begin  at  eight  o'clock  in 
the  morning,  and  end  at  four  o'clock  in  the  afternoon ; 

(c)  There  shall  be  allowed  to  such  child  for  meals  during  the 

said  period  of  employment  not  less,  on  any  day  except 
Saturday,  than  two  hours,  and  on  Saturday  than  half  an 
hour;  but 
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(d)  The  child  shall  not  be  employed  in  any  manner  on  two  succes-    1  Edw.  7, 
give  days,  and  shall  not  be  employed  on  the  same  day  of  the        <^>  ^^^ 
week  in  two  successive  weeks.  wat^m'  nd 

(6.)  A  child  shall  not  on  either  S3rstem  be  emploved  continuously     ^^rkshop 
for  more  than  five  hours  without  an  interval  of  at  least  half  an  hour    Ad,  1901. 

for  a  meal.  

28.  In  print  works  and  bleaching  and  dyeing  works  the  period  of  Hours  of 
employment  for  a  woman,  young  person,  and  child,  and  the  times  allowed  employment 
for  meals,  shall  be  the  same  as  if  the  works  were  a  textile  factory,  and  the  '^^  P™t  works 
regulations  of  this  Act  with  respect  to  the  employment  of  women,  "^4  ^1®^"* 
young  persons,  and  children,  in  a  textile  factory  shall  apply  accordingly,  ^orks. 
as  if  print  works  and  bleaching  and  dveing  works  were  textile  factories ; 
save  that  nothing  in  this  section  shall  prevent  the  continuous  employ- 
ment of  a  woman,  young  person,  or  child  in  the  works  for  five  hours 
without  an  interval  of  half  an  hour  for  a  meal. 

29. — (1.)  In  a  workshop  which  is  conducted  on  the  system  of  not  Special  pro. 
employing  therein  either  children  or  young  persons,  and  the  occupier  vUions  as  to 

of  which  has  served  on  an  inspector  notice  of  his  intention  to  conduct  ?™ployment 
,.  ,    ,  i.1.  i.      __x  in  women  B 

his  workshop  on  that  system —  workshops. 

(a)  The  period  of  employment  for  a  woman  shall,  except  on  Saturday, 
be  a  specified  period  of  twelve  hours  taken  between  six  o'clock  in 
the  morning  and  ten  o'clock  in  the  evening,  and  shall  on  Saturday 
be  a  specified  period  of  eight  hours,  taken  between  six  o'clock 
in  the  morning,  and  four  o'clock  in  the  afternoon ;  and 
(6)  There  shall  be  cdlowed  to  a  woman  for  meals  and  absence  from 
work  during  the  period  of  employment,  a  specified  period  not  less, 
except  on  Saturoay,  than  one  hour  and  a  half,  and  on  Saturday 
than  half  an  hour. 
(2.)  Where  the  occupier  of  a  workshop  has  served  on  an  inspector 
notice  of  his  intention  to  conduct  that  workshop  on  the  system  of  not 
employing  children  or  young  persons  therein,  the  workshop  shall  be 
deemed  to  be  conducted  on  that  system  until  the  occupier  changes  it, 
and  no  change  shall  be  made  untU  the  occupier  has  served  on  the  in- 
spector notice  of  his  intention  to  change  the  system,  and  until  the 
change  a  child  or  young  person  employed  in  the  workshop  shall  be 
deemed  to  be  employed  contrary  to  the  provisions  of  this  Act.    A  change 
in  the  system  shall  not  be  made  oftener  than  once  a  quarter,  unless  for 
special  cause  allowed  in  writing  by  an  inspector. 
30.  In  a  non-textile  factory  or  workshop  where  a  woman  or  young  Special  pro- 

Serson  has  not  been  actually  employed  for  more  than  eight  hours  on  any  vision  as  to 
ay  in  a  week,  and  notice  of  such  non-employment  has  been  affixed  in  «^^*  hours 

the  factory  or  workshop,  and  served  on  the  inspector,  the  period  of  ®n*Ploy"*®"* 
1  CI  i«i  i*i  01  women 

emplo3nnent  on  Saturday  m  that  week  for  that  woman  or  young  person  ^nd  yonng 
may  be  from  six  o'clock  in  the  morning  to  four  o'clock  in  the  afternoon,  persons, 
with  an  interval  of  not  less  than  two  hours  for  meals. 

31. — (1.)  A  child  must  not,  except  during  the  period  of  employment,  Rertriotionon 
be  employed  in  the  business  of  a  factory  or  workshop  outside  the  factory  employment 
or  workshop  on  any  day  during  which  the  child  is  employed  in  the  factory  iaade  and 
or  workshop.  «^r*or 

(2.)  A  woman  or  young  person  must  not,  except  during  the  period  ^or^op  on 
of  emplovment,  be  emploved  in  the  business  of  a  factory  or  workshop  same  day. 
outside  the  factory  or  workshop  on  any  day  during  which  the  woman  or 
young  person  is  employed  in  the  factory  or  workshop  both  before  and 
after  the  dinner  hour. 
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1  Edw.  7,        (3.)  For  the  purposes  of  this  section  a  woman,  young  person,  or  child 

c.  22.        to  or  for  whom  any  work  is  given  out,  or  who  is  allowed  to  take  out  any 

„   '  ,   work  to  be  done  by  him  or  her  outside  a  factory  or  workshop,  shall  be 

WwZh^     deemed  to  be  employed  outside  the  factory  or  workshop  on  the  day 

Act,  1901.    on  which  the  work  is  so  given  or  taken  out. 

(4.)  If  a  woman  or  young  person  is  employed  by  the  occupier  of  a 

factory  or  workshop  on  the  same  day,  both  in  the  factory  or  workshop, 
and  in  a  shop,  then — 
(a)  the  whole  time  during  which  that  woman  or  young  person   ia 
employed  shall  not  exceed  the  number  of  hours  permitted  by 
this  Act  for  her  or  his  employment  in  the  factory  or  workshop 
on  that  day;    and 
(6)  if  the  woman  or  young  person  is  employed  in  the  shop,  except 
during  the  period  of  employment  fixed  by  the  occupier,  and 
specified  in  a  notice  afiixed  in  the  factory  or  workshop  in  pur- 
suance of  this  Act,  the  occupier  shall  make  the  prescribed 
entry  in  the  general  register  with  regard  to  her  or  his  em- 
ployment. 
(5.)  This  Act  shall  apply  as  if  any  woman,  young  person,  or  child 
employed  in  contravention  of  this  section  were  employed  id  a  factory 
or  workshop  contrary  to  the  provisions  of  this  Act. 
Notice  fixing       32.— -(1.)  The  occupier  of  every  factory  and  workshop  may  fix  within 
hours  of  em-    the  limits  allowed  by  this  Act,  and  shall,  subject  to  any  specisJ  exceptions 
ployment,  Ac  maJe  by  or  in  pursuance  of.  this  Act,  specify  in  a  notice  which  must  be 
aflSxed  in  the  factory  or  workshop — 
(a)  The  period  of  employment ; 
(6)  The  times  allowed  for  meals ;  and 
(c)  Whether  the  children  are  employed  on  the  system  of  morning 

and  afternoon  sets  or  of  alternate  days. 
(2.)  In  a  factory  or  workshop  where  such  a  notice  is  required  to  be 
afiixed,  the  period  of  employment,  the  times  allowed  for  meals,  and  the 
svstem  of  employment  for  all  the  children  in  the  factory  or   workshop 
shall  be  those  for  the  time  being  specified  in  the  notice. 

(3.)  A  change  in  the  said  period  or  times  or  system  shall  not  be  made 
until  the  occupier  has  served  on  an  inspector,  and  afiixed  in  the  factory 
or  workshop,  notice  of  his  intention  to  make  the  change,  and  shall  not  be 
made  oftener  than  once  a  quarter,  unless  for  special  cause  allowed  in 
writing  by  an  inspector. 

(4.)  Where  an  inspector,  by  notice  in  writing,  names  a  public  clock, 
or  some  other  clock  open  to  public  view,  for  the  purpose  oi  regulating 
the  period  of  employment  in  a  factory  or  workshop,  the  period  of 
employment  and  tne  times  allowed  for  meals  in  that  factory  or  work- 
shop shall  be  regulated  by  that  clock. 
Heal  Umea         33.  With  resnect  to  meals  the  following  regulations  shall  (save  as  is  in 
*?  ^,^^         this  Act  specially  excepted)  be  observed  in  a  factory  and  workshop : — 
■^  empW-**      ^^*^        women,  young  persons,  and  children  eniployed  therein  shall 
ment  daring  h^ve  the  times  allowed  for  meals  at  the  same  hour  of  the  day ;  and 

meal  times         (2.)  A  Woman,  young  person,  or  child  shall  not  during  any  part  of 
forbidden*  the  times  allowed  for  meals  in  the  factory  or  workshop,  be 

employed  in  the  factory  or  the  workshop,  or  be  allowed  to  remain 
in  a  room  in  which  a  manufacturing  process  or  handicraft  is 
then  being  carried  on. 
Pzobibition        34.  A  woman,  young  person,  or  child  shall  not  (save  as  is  in  this  Act 

of  Sunday       specially  excepted)  be  employed  on  Sunday  in  a  factory  or  workshop, 
employment. 
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35. — (1.)  Subject  to  any  special  exceptions  made  by  or  in  pursuance    i  Bdw.  7, 
of  this  Act,  the  occupier  of  a  factory  or  workshop  shall  allow  in  each  year       o.  22. 
to  every  woman,  young  person,  and  child  employed  in  the  factory  or  ju^^IZr--jj 
workshop  the  following  holidays  : —  FtSS^o© 

In  England  there  shall  be  allowed  as  whole  holidays —  Act^  1901. 

Christmas  Day,  Gkxxi  Friday,  and  every  Bank  holiday,  unless  in        

lieu  of   any  of  those  days,  another  whole  holiday  or  two  ^"J??*^ 
half  holidays,  fixed  by  the  occupier,  be  allowed.  halfhoHd^a, 

In  Scotland  there  ^all  be  allowed — 
(a)  In  burghs  or  poUce  burghs,  as  whole  holidays,  the  two  days  set 
apart  by  the  Church  of  Scotland  for  the  observance  of  the 
Sacramental  Fast  in  the  parish,  or,  if  those  fast  days  have  been 
abolished  or  discontinued,  two  days,  not  less  than  three 
months  apart,  to  be  fixed  by  the  town  council ;   elsewhere, 
two  whole  holidays,  not  less  than  three  months  apart,  fixed 
by  the  occupier ; 
(6)  Eight  half  holidays  fixed  by  the  occupier,  but  a  whole  holiday, 
fixed  by  the  occupier,  may  be  allowed  in  lieu  of  any  two 
half  hoUdavs. 
In  Ireland  there  shall  be  aUowed — 
(a)  Christmas  Day ; 

(6)  Any  two  of  the  following  days,  fixed  by  the  occupier,  namely, 
the  seventeenth  of  March  (when  it  does  not  fall  on  a  Sunday), 
Good  Friday,  Easter  Monday,  and  Easter  Tuesday ; 
(c)  Six  half  hoUdays,  fixed  by  the  occupier,  but  a  whole  holiday, 
fixed  by  the  occupier,  may  be  allowed  in  lieu  of  any  two  half 
holidays. 
(2.)  At  least  half  of  the  said  whole  holidays  or  half  holidays  shall  be 
allowed  between  the  fifteenth  day  of  March  and  the  first  day  of 
October  in  every  year. 

-  (3.)  A  notice  of  every  whole  holiday  or  half  holiday  must  be  affixed 
in  the  factory  or  workshop  during  the  first  week  in  January,  and  a 
copy  thereof  must  on  the  same  day  be  forwarded  to  the  inspector  for 
the  district,  and  unless  the  notice  has  been  so  afiixed  and  sent  cessation 
from  work  shall  not  be  deemed  to  be  a  whole  holiday  or  a  half  holiday  : 
Provided  that — 
(a)  this  subHsection  does  not  apply  in  the  case  of  a  whole  holiday  in 
a  factory  or  workshop  in  England  or  Wales  if  the  whole 
holiday  is  Christmas  Day  or  Good  Friday,  or  a  Bank  holiday ; 
(f))  any  such  notice  may  be  changed  by  a  subsequent  notice  afiixed 
and  sent  in  like  manner  not  less  than  fourteen  days  before 
the  hohday  or  half  hoUday  to  which  it  applies. 
(4.)  A  half  holiday  shall  comprise  at  least  one  half  of  the  period  of 
employment  for  women  and  young  persons  on  some  day  other  than 
Saturday,  or  a  day  substituted  for  Saturday. 
(5.)  A  woman,  young  person,  or  child  who — 
(a)  on  a  whole  hoUday  fixed  by  or  in  pursuance  of  this  section  for  a 
factory  or  workshop  is  employed  in  the  factory  or  workshop ; 
or 
if})  on  a  half  holiday  fixed  in  pursuance  of  this  section  for  a  factory 
or  workshop  is  employed  in  the  factory  or  workshop  during 
the  portion  of  the  period  of  employment  assigned  for  that 
half  holiday ; 
shall  be  deemed  to  be  employed  contrary  to  the  provisions  of  this  Act. 
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1  Edw.  7,  (6.)  If  in  a  factory  or  workshop  such  whole  holidays  or  half  hdidays 

G.  82.  as  are  required  by  this  section  are  not  fixed  in  conformity  therewith,  the 

„   r~V,  occupier  of  the  factory  or  workshop  shall  be  liable  to  a  fine  not  exceeding 

W^hap  five  pounds. 


Act,  1901. 


(ii.)  Special  Exceptions  as  to  Hours  and  Holidays, 


Employment       ^^*  Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State 
between  that  the  customs  and  exigencies  of  the  trade  carried  on  in  any  class  of 

9  a.m.  and       non-textile  factories  or  workshops,  or  parts  thereof,  either  generally 
^  ^fS  '"         ^^  when  situate  in  any  particular  locality,  require  that  the   special 
cer       oases,  g^^gp^j^jj  hereafter  in  this  section  mentioned  should  be  granted,  ana  that 
the  grant  can  be  made  without  injury  to  the  health  of  the  women,  young 
persons,  and  children,  affected  thereby,  he  may,  by  Special  Order, 
grant    to    that    class   of   factories  or   workshops   or   parts    thereof, 
a  special  exception  that  the  period  of  employment  for  women  and  young 
persons  therein,  if  so  fixed  oy  the  occupier  and  specified  in  the  notice, 
may  on  any  day  except  Saturday  begin  at  nine  o'clock  in  the  morning 
and  end  at  nine  o'clock  in  the  evening,  and  in  that  case  the  period  of 
employment  for  a  child  in  a  morning  set  shall  begin  at  nine  o  clock  in 
the  morning,  and  the  period  of  employment  for  a  child  in  an  afternoon 
set  shall  end  at  eight  o  clock  in  the  evening. 
Employment       37. — (1.)  In  the  part  of  a  textile  factory  in  which  a  machine  for  the 
of  male  young  manufacture  of  lace  is  moved  by  steam,  water,  or  other  mechanical 
persons  abore  power,  the  period  of  employment  for  any  male  young  person  above  the 
fiujto  ^*       ^^  ^^  sixteen  years  may  be  between  four  o'clock  in  the  morning  and 
"^'        ten  o'clock  in  the  evening,  if  he  is  employed  in  accordance  with  the 
following  conditions ;  namely  : 
(a)  Where  he  is  employed  on  any  day  before  the  beginning  or  after 
the  end  of  the  ordinary  period  of  employment,  there  must  be 
allowed  him  for  meals  and  absence  from  work  between  the  above- 
mentioned  hours  of  four  in  the  morning  and  ten  in  the  evening 
not  less  than  nine  hours ;  and 
(6)  Where  he  is  employed  on  any  day  before  the  beginning  of  the 
ordinary  period  of  employment,  he  must  not  be  employed  on 
the  same  day  after  the  end  of  that  period ;  and 
(c)  Where  he  is  employed  on  any  day  after  the  end  of  the  ordinary 

Griod  of  employment,  he  must  not  be  employed  next  morning 
fore  the  beginning  of  the  ordinary  period  of  emplo3rment. 
(2.)  For  the  purpose  of  this  exception  the  ordinary  period  of  employ- 
ment means  the  period  of  employment,  for  women  or  young  persons 
under  the  age  of  sixteen  years  in  the  factory,  or,  if  none  are  emplo3red, 
means  such  period  as  can  under  this  Act  be  fixed  for  the  employment  of 
women  and  young  persons  under  the  age  of  sixteen  years  in  the  factory, 
and  notice  of  such  period  shall  be  affixed  in  the  factory. 
Employment       38. — (1.)  In  the  part  of  a  bakehouse  in  which  the  process  of  baking 
of  male  young  bread  is  carried  on,  the  period  of  employment  for  any  male  young  person 
PJ*?®""  •^^  above  the  age  of  sixteen  years  may  be  between  five  o'clock  in  the 
houses  morning  and  nine  o'clock  in  the   evening,   if   he    is  employed  in 

accordance  with  the  following  conditions  ;  namely  : — 
(a)  Where  he  is  employed  on  any  day  before  the  beginning  or  after 
the  end  of  the  ordinary  period  of  employment,  there  must  be 
allowed  him  for  meals  and  absence  from  work  between  the  above- 
mentioned  hours  of  five  in  the  morning  and  nine  in  the  evening 
not  less  than  seven  hours  ;  and 
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(6)  Where  he  is  employed  on  any  day  before  the  beginning  of  the     i  Edw.  7, 
ordinary  period  of  employment,  he  must  not  be  employed  on        c.  22. 
the  same  day  after  the  end  of  that  period  ;  and 
(c)  Where  he  is  employed  on  any  day  after  the  end  of  the  ordinary     worksh^ 
period  of  employment,  he  must  not  be  employed  next  morning    j^ct,  1901. 

before  the  beginning  of  the  ordinary  period  of  employment.  

(2.)  For  the  purposes  of  this  exception  the  ordinary  period  of  employ- 
ment means  the  period  of  employment  for  women  or  young  persons 
under  the  age  of  sixteen  years  in  the  bakehouse,  or,  if  none  are 
employed,  means  such  period  as  can  under  this  Act,  be  fixed  for  the 
employment  of  women  and  young  persons  under  the  age  of  sixteen 
years  in  the  bakehouse,  and  notice  of  that  period  shall  be  afRxed  in 
the  bakehouse. 

39. — (1.)  In  any  of  the  textile  factories  to  which  this  exception  appUes,  Five  hours* 
a  woman,  young  person,  or  child  may,  between  the  first  day  of  November  spell  in 
and  the  last  day  of  March  next  following,  be  employed  continuously  oertam  tex- 
for  five  hours  without  an  interval  for  a  meal ;  provided  that,  ®  *°  otxe^. 

(a)  the  period  of  employment  fixed  by  the  occupier  and  specified  in 

the  notice  begins  at  seven  o'clock  in  the  morning ;    and 
(6)  the  whole  time  between  that  hour  and  eight  o'clock  is  allowed 

for  meals. 
(2.)  This  exception  applies  to  textile  factories  solely  used  for — 
(a)  the  making  of  elastic  web  :  or 
(6)  the  making  of  ribbon  ;  or 
(c)  the  making  of  trimming. 
(3.)  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State 
that  in  any  class  of  textile  factories,  either  generally  or  when  situate 
in  any  particular  locality,  the  customary  habits  of  the  persons  employed 
therein  require  the  extension  thereto  of  this  exception,  and  that  the 
manufacturing  process  carried  on  therein  is  of  a  healthy  character,  and 
the  extension  can  be  made  without  injury  to  the  health  of  the  women, 
young  persons,  and  children,  affected  thereby,  he  may,  by  Special  Order, 
extend  this  exception  accordingly.      The  limitation  of  this  exception 
to  the  period  between  the  first  day  of  November  and  the  foUowing  last 
day  of  March  shall  not,  if  the  Secretary  of  State  by  Special  Order  so 
directs,  apply  to  hosiery  factories. 

40.— (1.)  The  provisions  of  this  Act  which  require  that  all  the  women,  Diiferent 
young  persons,  and  children  employed  in  a  factory  or  workshop  must  meal  times 
have  the  times  allowed  for  meals  at  the  same  hour  of  the  day  shall  not  ^^^  different 
apply  to  the  following  factories,  namely—  '  emplo^ent 

(i.)     Blast  furnaces,  or  during  meal 

(ii.)    Iron  mills,  or  times, 

(iii.)  Paper  mills,  or 
(iv.)  Glass  works,  or 
(v.)    Letter-press  printing  works. 

(2.)  The  provisions  of  this  Act  which  require  that  a  woman,  young 
person,  or  child  shall  not  during  the  times  allowed  for  meals  be  employed 
or  be  allowed  to  remain  in  a  room  in  which  a  manufacturing  process 
or  handicraft  is  being  carried  on  shall  not  apply  to  the  following  factories, 
namely  : — 
(i.)  Iron  mills,  or 
(ii.)    Paper  mills,  or 

(iii.)  Glafls  works  (except  any  part  in  which  the  materials  are  mixed, 
and,  in  the  case  of  glass  works  where  flint  glass  is  made,  any 
VOL.  XIX.  d 
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part  in  which  the  work  of  grinding,  cutting,  or  polishing  is 
carried  on),  or 
(iv.)  Letter-press  printing  works. 

(3.)  In  that  part  of  any  print  works  or  bleaching  and  dyeing  works 
in  which  the  process  of  dyeing  or  open  air  bleaching  is  carried  on — 
(i.)  A  male  young  person  may  have  the  times  allowed  him  for  meals 
at  different  hours  of  the  day  from  other  young  persons  and 
women  and  children  employed  in  the  factory ; 
(ii.)  A  male  young  person  may  during  the  times  allowed  for  meals 
to  any  other  young  person  or  to  any  woman  or  child  be  employed 
or  be  allowed  to  remain  in  a  room  in  which  a  manufacturing 
process  is  carried  on  ;  and 
(iii.)  During  the  times  allowed  for  meals  to  a  male  young  person 
any  other  young  person  or  any  woman  or  child  may  be  em- 
ployed in  the  factory  or  be  allowed  to  remain  in  a  room  in  which 
a  manufacturing  process  is  carried  on. 
(4.)  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State 
that  in  any  class  of  factories  or  workshops  or  parts  thereof  it  is  necessary, 
by  reason  of  the  continuous  nature  of  the  process  or  of  special  circum- 
stances affecting  that  class,  to  extend  thereto  both  or  either  of  the  follow- 
ing exceptions,  namely  : 

(a)  an  exception  permitting  the  women,  young  persons,  and  children 

employed  in  the  factory  or  workshop  to  have  the  times  allowed 
for  meals  at  different  hours  of  the  day  ;  or 

(b)  an  exception  permitting  women,  young  persons,  and  children, 

during  the  times  allowed  for  meals  in  the  factory  or  workshop 
to  be  employed  in  the  factory  or  workshop  or  to  be  allowed 
to  remain  in  a  room  in  which  a  manufacturing  process  is  being 
carried  on, 
and  that  the  extension  can  be  made  without  injury  to  the  health  of 
the  women,  young  persons,  and  children  affected  thereby,  he  may,  by 
Special  Order,  extend  both  or  either  of  those  exceptions  accordingly. 
41. — (1.)  The  provisions  of  this  Act  as  to  period  of  employment, 
times  for  meals,  and  holidays,  shall  not  apply  to  young  persons  and 
women  engaged — 

(a)  in  processes  in  the  preserving  and  curing  of  fish  which  must  be 
carried  out  immediately  on  the  arrival  of  the  fishing  boats  in 
order  to  prevent  the  fish  from  being  destroyed  or  spoUed  ;  or 
(h)  in  the  process  of  cleaning  and  preparing  fruit  so  far  as  is  necessary 
to  prevent  the  spoiling  of  the  fruit  immediately  on  its  arrival 
at  a  factory  or  workshop  during  the  months  of  June,  July, 
August,  and  September,  but  this  exception  shall  be  subject  to 
such  conditions  as  the  Secretary  of  State  may  by  Special  Order 
prescribe. 
(2.)  Where  an  occupier  avails  himself  of  this  exception  the  notice 
required  to  be  served  and  affixed  by  an  occupier  of  a  factory  or  workshop 
availing  himself  of  any  special  exception,  need  not  specify  the  hours 
for  the  beginning  and  end  of  the  period  of  employment,  or  the  times  to 
be  allowed  for  meals. 

42.  In  the  case  of  creameries  in  which  women  and  young  persons  are 
employed,  the  Secretary  of  State  may,  by  Special  Order,  vary  the  begin- 
ning and  end  of  the  daily  period  of  employment  of  those  women  and  young 
persons,  and  the  times  allowed  for  their  meals,  iind  allow  their  employ- 
ment  for   not   more   than   three   hours  on   Sundays   and   holiday's : 
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Provided  that  the  order  shall  not  permit  any  excess  over  either  the  daily     l  Edw.  7, 
-or  the  weekly  maximum  number  of  hours  of  employment  allowed  by        c-  22. 
this  Act.  

43.  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State  ^ww/lUhmf 
that  the  customs  or  exigencies  of  the  trade  carried  on  in  any  class  of     Act,  1901. 

non-textile  factories  or  workshops,  either  generally  or  when  situate  in  any        

particular  locality,  require  some  other  day  in  the  week  to  be  substituted  Substitution 
for  Saturday  as  regards  the  hour  at  which  the  period  of  employment  ^  »^o**i«'^ 
for  women,  young  persons,  and  children  is  required  by  this  Act  to  end  satur^y. 
on  Saturday,  he  may,  by  Special  Order,  grant  to  that  class  of  factories 

•or  workshops  a  special  exception,  authorising  the  occupier  of  every  such 
factory  and  workshop  to  substitute  by  a  notice  affixed  in  his  factory  or 
workshop  some  other  day  for  Saturday,  and  in  that  case  this  Act  shall 
apply  in  the  factory  or  workshop  in  like  manner  as  if  the  substituted 
<lay  were  Saturday,  and  Saturday  were  an  ordinary  work  day.  In  the 
case  of  newspaper  printing  offices,  he  may  by  such  order  authorise  the 
substitution  of  some  other  day  for  Saturday  in  respect  of  some  of  the 
young  persons  therein  employed. 

44.  In  the  process  of  Turkey  red  dyeing  the  period  of  employment  for  Saturday 
women  and  young  persons  on  Saturday  may  extend  until  half-past  four  employment 
o'clock  in  the  afternoon,  but  the  additional  number  of  hours  so  worked  ^"^  Turkey 
shall  be  computed  as  part  of  the  week's  limit  of  work,  which  must  in  no  '*     y«"»?« 
case  be  exceeded. 

45.  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State  Holidays  on 
that  the  customs  or  exigencies  of  the  trade  carried  on  in  any  class  of  different,  days 
non-textile  factories  or  workshops,  either  generally  or  when    situate  "'F  <nfferent 
in  any  particular  locality,  require  that  the  special  exception  hereafter 

in  this  section  mentioned  should  be  granted,  he  may,  by  Special  Order, 
^rant  to  that  class  of  factories  or  workshops  a  special  exception 
authorising  the  occupier  of  any  such  factory  or  workshop  to  allow  all 
or  any  of  the  annual  whole  holidays  or  half  holidays  on  different  days 
to  any  of  the  women,  young  persons  and  children,  employed  in  his 
factory  or  workshop,  or  to  any  sets  of  those  women,  young  persons,  and 
children,  and  not  on  the  same  days. 

46.  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State  Employment 
that  the  customs  or  exigencies  of  the  trade  carried  on  in  any  class  of  ™^®*°d 
factories  or  workshops,  or  parts  thereof,  either  generally  or  when  situate  xj?!,    ^^^ 
in  any  particular  locality,  require  that  that  trade  should  be  excepted 

from  the  operation  of  the  provisions  of  this  Act  relating  to  employment 
inside  and  outside  a  factory  or  workshop  on  the  same  day,  he  may, 
by  Special  Order,  grant  to  that  class  of  factories  or  workshops,  or  parts 
thereof,  such  special  exception  as  may  be  necessary. 

47.  Where  the  occupier  of  a  factory  or  workshop  is  a  person  of  the  Hours  and 
Jewish  religion —  holidays  in 

(1.)  If  he  keeps  his  factory  or  workshop  closed  on  Saturday  until  sunset,  ^^^l^  ^^ 
he  may  employ  women  and  young  persons  on  Saturday  from  je^gh*'^  ^ 
after  sunset  until  nine  o'clock  in  the  evening  ;  or  occupier. 

<2.)  If  he  keeps  his  factory  or  workshop  closed  on  Saturday  both  before 
and  after  sunset,  he  may  employ  women  and  young  peraons  one 
hour  on  every  other  day  in  the  week  (not  being  Sunday),  in  addi- 
tion to  the  hours  allowed  by  this  Act,  so  that  such  hour  be  at 
the  beginning  or  end  of  the  period  of  employment,  and  be  not 
before  six  o'clock  in  the  morning  or  after  nine  o'clock  in  the 
evening. 
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1  Edw.  7,  48.  Where  the  occupier  of  a  factory  or  workshop  is  a  person  of  the 

c.  22.  Jewish  religion,  a  woman  or  young  person  of  the  Jewish  religion  may 

-,   '          ,  be  employed  on  Sunday,  subject  to  the  following  conditions  : — 

WwZh^  (1.)  The  factory  or  workshop  must  be  closed  on  Saturday  and  must  not 

Act,  1901.  be  open  for  traffic  on  Sunday ;  and 

(2.)  The  occupier  must  not  avail  himself  of  the  exception  authorising 

Sunday  j^^g  emplojnnent  of  women  and  young  persons  on  Saturday 

orjew™in*  evening,  or  for  an  additional  hour  during  any  other  day  in  the 

factory  or  week. 

workshop  of        Where  the  occupier  avails  himself  of  this  exception,  this  Act  shall 

Jewish  apply  to  the  factory  or  workshop  in  like  manner  as  if  in  the  provisions 

oocnpier.         thereof  respecting  Sunday  the  word  Saturday  were  substituted  for 

Sunday,  and  in  the  provisions  thereof  respecting  Saturday  the  word 

Sunday,  or,  if  the  occupier  so  specify  in  the  notice,  the  word  Friday 

were  substituted  for  Saturday. 

Overtime. 

Overtime  em-      49. — (I.)  In  the  non-textile  factories  and  workshops  or  parts  thereof 
ployment  of    and  warehouses  to  which  this  exception  applies,  the  period  of  employ- 
women  for  ^  naent  for  women  on  any  day  except  Saturaay,  or  any  day  substitute 
press  o  wor  .  j^^  Saturday,  may  be  between  six  o'clock  in  the  morning  and  eight 
o'clock  in  the  evening,  or  between  seven  o'clock  in  the  morning  and  nine 
o'clock  in  the  evening,  or  between  eight  o'clock  in  the  morning  and  ten 
o'clock  in  the  evening,  if  they  are  employed  in  accordance  with  the 
following  conditions,  namely  : — 

(a)  There  must  be  allowed  to  every  woman  for  meals  during  the 

period  of  employment  not  less  than  two  hours,  of  which  half  an 
hour  must  be  after  five  o'clock  in  the  evening ;  and 

(b)  A  woman  must  not  be  so  employed  in  the  whole  for  more  than 

three  days  in  any  one  week ;   and 

(c)  Overtime  employment  under  this  section  must  not  take  place 

in  a  factory  or  workshop  on  more  than  thirty  days  in  the  whole 
in  any  twelve  months,  and  in  reckoning  that  period  of  thirty 
days,  every  day  on  which  any  woman  has  been  employed  over- 
time is  to  be  taken  into  account. 
(2.)  This  exception  applies  to  the  non-textile  factories  and  workshops 
and  parts  thereof  and  warehouses  specified  in  the  Second  Schedule  to 
this  Act,  except  that  it  does  not  apply  to  a  workshop  or  part  thereof  which 
is  conducted  on  the  system  of  not  employing  any  young  person  or 
child  therein. 

(3.)  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State 

that  in  any  class  of  non-textile  factories  or  workshops  or  parts  thereof  it 

is  necessary  by  reason  of  the  material  which  is  the  subject  of  the 

manufacturing  process  or  handicraft  therein  being  liable  to  be  spoiled 

by  the  weather,   or  by  reason  of  press  of  work  arising  at  certain 

recurring  seasons  of  the  year,  or  by  the  reason  of  the  liability  of  the 

business  to  a  sudden  press  of  orders  arising  from  unforeseen  events,  to 

employ  women  in  manner  authorised  by  this  exception,  and  that  such 

employment  will  not  injure  the  health  of  the  women  affected  thereby. 

Overtime  em-  ^^  ^^y»  ^7  Special  Order,  extend  this  exception  to  those  factories  or 

ployment  of     workshops  or  parts  thereof. 

women  on  50 — (1.)  In  the  factories  and  workshop  and  parts  thereof  to  which 

perishable       t;his  exception  applies,  the  period  of  employment  for  a  woman  may  on 
articles. 
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Jiny  day  except  Saturday,  or  any  day  substituted  for  Saturday,  be  be-     l  Edw.  7, 
tween  six  o'clock  in  the  morning  and  eight  o'clock  in  the  evening,  or        c  22. 
between  seven  o'clock  in  the  morning  and  nine  o'clock  in  the  evening,   -,    '  . 

if  she  is  employed  in  accordance  with  the  f oUowing  conditions,  namely  : —     Wcnlulu^p 
(a)  There  must  be  allowed  her  for  meals  not  less  than  two  hours,  of     Ad,  1901. 

which  half  an  hour  must  be  after  five  o'clock  in  the  evening ;  and         

(6)  She  must  not  be  so  employed  in  the  whole  for  more  than  three 

days  in  any  one  week ;  and 
(c)  Overtime  employment  under  this  section  must  not  take  place 
in  a  factory  or  workshop  on  more  than  fifty  days  in  the  whole 
in  any  twelve  months ;   and  in  reckoning  that  period  of  fifty 
days,  every  day  on  which  any  woman  has  been  employed  over- 
time is  to  be  taken  into  account. 
(2.)  This  exception  applies  to  every  factory  and  workshop  or  part 
thereof  in  which  is  carried  on — 

(a)  the  process  of  making  preserves  from  fruit ;   or 

(b)  the  process  of  preserving  or  curing  fish ;   or 

(c)  the  process  of  making  condensed  milk. 

(3.)  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State 
that  in  any  class  of  non-textile  factories  or  workshops  or  parts  thereof 
it  is  necessary,  by  reason  of  the  perishable  nature  of  the  articles  or 
materials  which  are  the  subject  of  tne  manufacturing  process  or  handi- 
craft, to  employ  women  in  manner  authorised  by  this  exception,  and  that 
£uch  employment  will  not  injure  the  health  of  the  women  employed,  he 
may,  by  Special  Order,  extend  this  exception  to  those  factories  or  work- 
shops or  parts  thereof. 

51. — (1.)  If  in  any  factory  or  workshop  or  part  thereof  to  which  this  Overtime  em- 
exception  applies,  the  process  in  which  a  woman,  young  person,  or  child  ployment  on 
is  employed!,  is  in  an  incomplete  state  at  the  end  of  the  period  of  employ-  i^«o™pl«te 
ment  of  the  woman,  young  person,  or  chUd,  the  woman,  young  person,  P'®^'®®"- 
or  child  may  on  any  day  except  Saturday,  or  any  day  substituted  for 
Saturday,  be  employed   for   a   further  period   not   exceeding   thirty 
minutes :    . 

Provided  that  those  further  periods,  when  added  to  the  total  number 
•of  hours  of  the  periods  of  employment  of  the  woman,  young  person,  or 
child  in  that  week,  do  not  raise  that  total  above  the  number  otherwise 
allowed  under  this  Act. 

(2.)  This  exception  applies  to  the  factories  and  workshops  following, 
namely : — 

(a)  Bleaching  and  dyeing  works; 

(b)  Print  works ; 

(c)  Iron  mills  in  which  male  young  persons  are  not  employed  during 

any  part  of  the  night ; 
{d)  Foundries  in  which  male  young  persons  are  not  employed  during 

any  part  of  the  night ;  and 
(e)  Paper  mills  in  which  male  young  persons  are  not  employed  during 

any  part  of  the  night. 
(3.)  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State 
that  in  any  class  of  non-textile  factories  or  workshops  or  parts  thereof 
the  time  for  the  completion  of  a  process  cannot  by  reason  of  the  nature 
thereof  be  accurately  fixed,  and  that  the  extension  to  that  class  of  factories 
or  workshops  or  parts  thereof  of  this  exception  can  be  made  without 
injury  to  the  health  of  the  women,  young  persons,  and  children,  affected 
thereby,  he  may,  by  Special  Order,  extend  this  exception  accordingly. 


liv  APPENDIX. 

1  Edw.  7,        52.  Where  it  appears  to  the  Secretary  of  State  that  factories  driveit 
c.  22.        by  water  power  are  Hable  to  be  stopped  by  drought  or  flood,  he  may,  by 
,jj    Special  Order,  grant  to  those  factories  a  special  exception  permitting 
Ww1c8h(yp     ^^®  employment  of  young  women  and  young  persons  during  a  period 
Act,  1901.     of  employment  from  six  o'clock  in  the  morning  until  seven  o  clock  in  the 
evening,  on  such  conditions  as  he  thinks  proper,  but  so  as  that    no- 
Overtime  em-  person  shall  be  deprived  of  the  meal  hours  by  this  Act  provided,  nor  be 
P^®^?"*  "*     so  employed  on  Saturday,  or  any  day  substituted  for  Saturday,  and  that 
^ven  by        ^s  regards  factories  liable  to  be  stopped  by  drought,  the  special  exception 
water.  shall  not  extend  to  more  than  ninety-six  days  in  any  period  of  twelve^ 
months,  and  as  regards  factories  liable  to  be  stopped  by  floods,  t he- 
special  exception  shall  not  extend  to  more  than  forty-eight  days  in  any 
period  of  twelve  months.     This  overtime  shall  not  extend  in  any  case 
beyond  the  time  already  lost  during  the  previous  twelve  months. 
Overtime  em-      53.  A  woman  or  young  person  may  on  any  day  except  Saturday,  or 
ploymentin     j^^^y  jg^y  substituted   for  Saturday,   be  employed  beyond  the  period 
d  ekififand      ^^  employment,  so  far  as  is  necessary  for  the  purpose  only  of  preventing 
open-air  ^^y  damage  which  may  arise  from  spontaneous  combustion  in  the 
bleaching.        process  of  Turkey  red  dyeing,  or  from  any  extraordinary  atmospheric 
influence  in  the  process  of  open-air  bleaching. 

Night  Work. 

Night  employ-      54. — (1.)  In  the  factories  and  workshops  to  which  this  exception- 
ment  of  male  applies,  a  male  young  person  of  fourteen  years  of  age  and  upwards  may 
Jo^v^T^ons  ^^  employed  during  the  night,  if  he  is  employed  in  accordance  with  the 
following  conditions,  namely — 

(a)  The  period  of  employment  must  not  exceed  twelve  consecutive 

hours,  and  must  begin  and  end  at  the  hours  specified  in  the  notice 
in  this  Act  mentioned  ;  and 

(b)  The  provisions  of  this  Part  of  this  Act  with  respect  to  the  allowance 

of  times  for  meals  shall  be  observed  with  the  necessary  modifica- 
tions as  to  the  hour  at  which  the  meal  times  are  fixed  ;  and 

(c)  A  young  person  employed  during  any  part  of  the  night  must  not 

be  employed  during  any  part  of  the  twelve  hours  preceding 
or  succeeding  the  period  of  employment ;   and 

(d)  He  must  not  be  employed  on  more  than  six  nights,  or  in  the  case 

of  blast  furnaces  or  paper  mills  seven  nights,  in  any  two  weeks  ; 
provided  that  this  condition  shall  not  prevent  the  employment 
of  male  young  persons  in  three  shifts  of  not  more  than  eight 
hours  each,  if  there  is  an  interv^al  of  two  unemployed  shifts 
between  each  two  shifts  of  employment ;  and 

(e)  In  the  case  of  blast  furnaces,   iron  mills,  letter-press  printing 

works,  or  paper  mills,  he  must  not  be  employed  during  the  night 
in  any  process  other  than  a  process  incidental  to  the  business  of  the 
factory  as  described  in  Part  I.  of  the  Sixth  Schedule  to  this  Act. 
(2.)  The  provisions  of  this  Act  with  respect  to  the  period  of  employ- 
ment on  Saturday,  and  with  respect  to  the  allowance  to  young  persons 
of  whole  or  half  holidays,  shall  not  apply  to  a  male  young  person  em- 
ployed in  any  day  and  night  turns  in  pursuance  of  this  exception. 
(3.)  This  exception  applies  to  the  following  factories,  namely  : — 

(a)  Blast  furnaces, 

(b)  Iron  mills, 

(c)  Letter-press  printing  works,  and 

(d)  Paper  mills. 
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(4.)  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State     i  Edw.  7, 
that  in  any  class  of  non-textile  factories  or  workshops,  or  parts  thereof,        c.  22. 
it  is  necessary  by  reason  of  the  nature  of  the  business  requiring  the  process 
to  be  carried  on  throughout  the  night  to  employ  male  young  persons'of     w^rj^]^ 
sixteen  years  of  age  and  upwards  at  night,  and  that  such  employment  will     Act,  19i)l. 

not  injure  the  health  of  the  male  young  persons  employed,  he  may,         

by  Special  Order,  extend  this  exception  to  those  factories  or  workshops 
or  parts  thereof  so  far  as  regards  young  persons  of  the  age  of  sixteen 
years  and  upwards. 

55.  In  glass  works  a  male  young  person  of  fourteen  years  of  age  and  Nigrht  employ- 
upwards  may  work  according  to  the  accustomed  hours  of  the  works,  ™**"*  ^^  »"**^® 
if  he  is  employed  in  accordance  with  the  following  conditions,  namely  : —  ^f  Y/iT'^  Um 

(a)  The  total  number  of  hours  of  the  periods  of  employment  must  not  works. 

exceed  sixty  in  anv  one  week ;   and 

(b)  The  periods  of  employment  must  not  exceed  fourteen  hours  in 

four  separate  turns  per  week,  or  twelve  hours  in  five  separate 
turns  per  week,  or  ten  hours  in  six  separate  turns  per  week,  or 
any  less  number  of  hours  in  the  accustomed  number  of  separate 
turns  per  week,  so  that  the  number  of  turns  do  not  exceed 
nine ;    and 

(c)  He  must  not  work  in  any  turn  without  an  interval  of  time  not 

less  than  one  full  turn  ;  and 

(d)  He  must  not  be  employed  continuously  for  more  than  five  hours 

without  an  interval  of  at  least  half  an  hour  for  a  meal  ;  and 

(<?)  He  must  not  be  employed  on  Sunday. 

5G.  In  a  factory  or  workshop  in  which  the  process  of  printing  news-  Night  employ - 
papers  is  carried  on  on  not  more  than  two  nights  in  the  week,  a  male  "^ent  of  male 
young  person  above  the  age  of  sixteen  years  may  be  employed  at  night  yoangr  person  a 
during  not  more  than  two  nights  in  a  week,  as  if  he  were  no  longer  a  printing 
young  person  :  newspapers. 

Provided  that  he  must  not  in  pursuance  of  this  exception  be  employed 
more  than  twelve  hours  in  any  consecutive  period  of  twenty-four  hours. 

Intermittent  Employment. 

57. — (1.)  The  regulations  of  this  Act  with  respect  to  the  period  of  Exemption 
employment  for  women  shall  not  apply  to  flax  scutch  mills  which  are  ^^r  certain 
conducted  on  the  system  of    not  employing  either  young   persons  or  °*J^  •<'^*<*" 
children    therein,    and    which    are    worked    intermittently,    and    for 
perifxls  only  which  do  not  exceed  in  the  whole  six  months  in  any  year. 

(*2.)  A  flax  scutch  mill  shall  not  be  deemed  to  be  conducted  on  the 
system  of  not  employing  either  young  persons  or  children  therein,  until 
the  occupier  has  served  on  an  inspector  notice  of  his  intention  to  conduct 
the  mill  on  that  svstem. 

Supplemental. 

58. — (1.)  Where  it  appears  to  the  Secretary  of  State — 

(a)  That  the  adoption  of  any  special  means  or  provision  for  the  clean-  Power  to  im- 
liness  or  ventilation  of  a  fa<;tory  or  workshop  is  required  for  the  P°8®.  8*nit*ry 
protection  of  the  health  of  women,  young  persons,  or  children,  '^^^'^^^^^on 
employed,  in  pursuance  of  an  exception  under  this  Part  of  this  ^f  gpooial 
Act,  either  for  a  longer  period  than  is  otherwise  allowed  by  this  exceptions. 
Act,  or  at  night ;  or 
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1  Edw.  7,         (6)  That  the  adoption  of  a  special  provision  as  to  the  total  number 

c-  22.  of  hours  of  emplovTaent  in  each  week,  the  periods  of  employment, 

„  ,  and  the  intervals  between  such  periods,  is  required  for  the 

Wo^hop  protection  of  the  health  of  any  women  or  young  persons  em- 

Act,  1901.  ployed  in  pursuance  of  such  an  exception  at  night, 

he  may,  by  Special  Order,  direct  that  the  adoption  of  the  means  or 

provision  shall  be  a  condition  of  such  employment. 

(2.)  If  it  appears  to  the  Secretary  of  State  that  the  adoption  of  any 

such  means  or  provision  is  no  longer  required,  or  is,  having  regard 

to  all  the  circumstances,  inexpedient,  he  may,  by  Special  Order,  rescind 

the  order  directing  the  adoption  without  prejudice  to  the  subsequent 

making  of  another  order. 

Power  to  59.  Where   an  exception   has  been  granted  or  extended  under  this 

Tesoind  orde'-B  ^f*i  by  an  order   of  the  Secretary  of  State,  and  it  appears  to  the 

as  to  special    Secretary  of    State    that   the  exception    is   injurious  to    the    health 
exceptions.         r    ^.i.  iTij  i       j  •  •  i 

of   the  women,  young  persons,  or  children  employed  in,  or  is  no  longer 

necessary  for  the  carrying  on  of  the  business  in,  the  class  of  factories 

or  workshops  or  parts  thereof  to  which  the  exception  was  so  granted 

or    extended,    he    may,    by    Special    Order,    rescind    the    grant    or 

extension,    without  prejudice  to  the  subsequent  making  of  another 

order. 

Notices,  60. — (1.)  An  occupier  of  a  factory  or  workshop,  not  less  than  seven 

registers,  Ac,  days  before  he  avails  himself  of  any  special  exception  made  by  or  in 

^  cM*^  pursuance  of  this  Act,  shall  serve  on  the  inspector  for  the  district,  and 

exceptions.      ^^^  ^^  ^^^  factory  or  workshop,  notice  of  his  intention  so  to  avail  himself, 

and  whilst  he  avails  himself  of  the  exception  shall  keep  the  notice  so 

affixed. 

(2.)  Before  the  service  of  the  notice  on  the  inspector  the  special  excep- 
tion shall  not  be  deemed  to  apply  to  the  factory  or  workshop,  and  after 
the  service  of  the  notice  on  the  inspector  it  shall  not  be  competent  in 
any  proceeding  under  this  Act  for  the  occupier  to  prove  that  the  exception 
does  not  apply  to  his  factory  or  workshop,  unless  he  has  previously 
served  on  the  inspector  for  the  district  notice  that  he  no  longer  intends 
to  avail  himself  of  the  exception. 

(3.)  The  notice  so  served  and  affixed  must,  except  as  otherwise  pro- 
vided by  this  Act,  specify  the  hours  for  the  beginning  and  end  of  the  period 
of  employment,  and  the  times  to  be  allowed  for  meals  to  every  woman, 
young  person,  and  child  where  they  differ  from  the  ordinary  hours 
or  times. 

(4.)  An  occupier  of  a  factory  or  workshop  shall  enter  in  the  prescribed 
register  and  report  to  the  inspector  for  the  district  the  prescribed 
particulars  respecting  the  employment  of  a  woman,  young  person,  or 
child,  in  pursuance  of  a  special  exception  ;  and,  in  the  case  of  employment 
overtime,  he  shall  also  cause  a  notice  containing  the  prescribed  particulars 
respecting  the  employment  to  be  kept  affixed  in  the  factory  or  workshop 
during  the  prescribed  time,  and  he  shall  send  the  report  required  by 
this  sub-section  to  the  inspector  not  later  than  eight  o'clock  in  the 
evening  on  which  any  woman,  young  person,  or  child  is  emplo3red 
overtime  in  pursuance  of  the  exception. 

(5.)  Where  the  oc-cupier  of  a  factory  or  workshop  avails  himself  of  a 
special  exception  made  by  or  in  pursuance  of  this  Act,  and  a  condition 
for  availing  himself  of  that  exception  (whether  specified  in  this  Act,  or 
in  an  order  of  the  Secretary  of  State  made  under  tnis  Act)  is  not  observed 
in  that  factory  or  workshop,  then 
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(a)  If  the  condition  relates  to  the  cleanliness,  ventilation,  or  over-     l  Edw.  7, 
crowding  of  the  factory  or  workshop,  the  factory  or  workshop        c-  22. 
shall  be  deemed  not  to  be  kept  in  conformity  with  this  Act ;  and        r      ^ 
(6)  In  any  other  case  a  woman,  young  person,  or  child,  employed  in     WorZhop 
the  factory  or  workshop,  in  alleged  pursuance  of  the  exception,     Act,  1901. 

shall  be  deemed  to  be  employed  contrary  to  the  provisions  of         

this  Act. 
(6.)  Where  an  occupier  of  a  factory  or  workshop  has  served  on  an 
inspector  a  report  in  pursuance  of  this  section  of  his  intention  to  employ 
any  persons  overtime  by  virtue  of  a  special  exception,  the  report  shall, 
unless  withdrawn,  be  prima  facie  evidence  in  any  proceedings  under 
this  Act  that  the  occupier  has  in  fact  employed  persons  overtime  in 
accordance  with  the  report. 

(iii.)  Fitness  for  EmploymenL 

61.  An  occupier  of  a  factory  or  workshop  shall  not  knowingly  allow  a  Prohibition  of 
woman  or  girl  to  be  employed  therein  within  four  weeks  after  she  has  employment 
given  birth  to  a  child.  of  women 

62.  A  child  under  the  age  of  twelve  years  must  not  be  employed  in  a  ohildbirth 
factory  or  workshop  unless  lawfully  so  employed  at  the  commence-  p^vji^-xj       m 
ment  of  this  Act.  emplo^^t"" 

63. — (1.)  In  a  factory  a  young  person  under  the  age  of  sixteen  years  of  children 
or  a  child  must  not  be  employed  for  more  than  seven,  or  if  the  certifying  under  12. 
surgeon  for  the  district  resides  more  than  three  miles  from  the  factory  Certifioate^  of 
thirteen,  work  days,  unless  the  occupier  of  the  factory  has  obtained  a  fitnesB  for 
certificate,  in  the  prescribed  form,  of  the  fitness  of  the  young  person  or  o™ployn>«nt 
child  for  employment  in  that  factory.  loJ^^eVie 

(2.)  When  a  child  becomes  a  young  person  a  fresh  certificate  of  fitness  and  children 
must  be  obtained.  in  factories. 

(3.)  The  occupier  shall,  when  required,  produce  to  an  inspector 
at  the  factory  in  which  the  young  person  or  child  is  employed  the  certifi- 
cate of  fitness  of  that  young  person  or  child  for  employment. 

64.  With  respect  to  a  certificate  of  fitness  for  employment  for  the  Begolations 
purposes  of  this  Act,  the  following  provisions  shall  have  effect : —  »» to  grant  of 

(1.)  The  certificate  shall  be  granted  by  the  certifying  surgeon  for  2®*^^^*?*)^!. 
the  district.  ^q  y^^^^  ^  »g 

(2.)  The  certificate  must  not  be  granted  except  upon  personal  examina- 
tion of  the  person  named  therein. 
(3.)  A  certifying  surgeon  shall  not  examine  a  young  person  or  child 
for  the  purpose  of  the  certificate  or  sign  the  certificate  elsewhere 
than  at  the  factory  where  the  young  person  or  child  is  or  is  about 
to  be  employed,  unless  the  number  of  young  persons  and  children 
employed  in  that  factory  is  less  than  five,  or  unless  for  some 
special  reason  allowed  in  writing  by  an  inspector. 
(4.)  The  certificate  must  be  to  the  effect  that  the  certifying  surgeon 
is  satisfied,  by  the  production  of  a  certificate  of  birth  or  other 
sufficient  evidence,  that  the  person  named  in  the  certificate 
is  of  the  age  therein  specified,  and  has  been  personally  examined 
by  him  and  is  not  incapacitated  by  disease  or  bodily  infirmity 
for  working  daily  for  tne  time  allowed  by  law  in  the  factory 
named  in  the  certificate. 
(5.)  The  certificate  may  be  qualified  by  conditions  as  to  the  work 
on  which  a  child  or  young  person  is  fit  to  be  employed,  and  if  it 
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1  Edw.  7,  is  SO  qualified  the  occupier  shall  not  employ  the  3'oung  person 

c.  22.  or  child  otherwise  than  in  accordance  with  the  conditions. 

*  .  ,       (6-)  A  certifying  surgeon  shall  have  the  same  powers  as  an  inspector 

FFod^fcop  ^^^  ^^®  purpose  of  examining  any  process  in  which  a  child  or 

Acty  1901.  young  person  presented  to  him  for  the  grant  of  a  certificate  is. 

proposed  to  be  employed. 

(7.)  All  factories  in  the  occupation  of  the  same  occupier  and  in  th& 
district  of  the  same  certifying  surgeon,  or  any  of  them,  may 
be  named  in  the  certificate,  if  the  surgeon  is  o(  opinion 
that  he  can  truly  give  the  certificate  for  employment  therein. 
(  8.)  The  certificate  of  birth  (which  may  be  produced  to  a  certifying 
surgeon)  shall  either  be  a  certified  copy  of  the  entry  in  the 
register  of  births,  kept  in  pursuance  of  the  Acts  relating  to  the 
registration  of  births,  of  the  birth  of  the  young  person  or  child 
(whether  that  copy  is  obtained  in  pursuance  of  tne  Elementary 
Education  Act,  187(5,  or  otherwise),  or  be  a  certificate  from  a 
local  authority  within  the  meaning  of  the  Elementary  Educa- 
tion Act,  187(>,  to  the  effect  that  it  appears  from  the  returns 
transmitted  to  that  authority  in  pursuance  of  the  said  Act  by 
the  registrar  of  births  and  deaths  that  the  child  was  born 
at  the  date  named  in  the  certificate. 
(9.)  Where  the  certificate  is  to  the  effect  that  the  certifying  surgeon 
has  been  Siitisfied  of  the  age  of  a  young  person  or  child  by  evidence 
other  than  the  production  of  a  certificate  of  birth,  an  inspector 
may,  by  notice  in  writing,  annul  the  surgeon's  certificate  if  he 
has  reasonable  cause  to  believe  that  the  real  age  of  the  young 
person  or  child  named  in  it  is  less  than  that  mentioned  in  the 
certificate,  and  thereupon  that  certificate  shall  be  of  no  avail 
for  the  purposes  of  this  Act. 
(10.)  Where  a  certifying  surgeon  refuses  to  grant  a  certificate  for  any 
person  examined  by  him,  he  shall  when  required  give  in  writing 
and  sign  the  reasons  for  his  refusal. 
Power  to  65.  In  order  to  enable  occupiers  of  workshops  to  better  secure  the 

obtain  certifi-  observance  of  this  Act,  and  prevent  the  employment  in  their  workshops 
oatea  of  fitness  Qf  young  persons  under  the  age  of  sixteen  years  and  children  who  are 
ment^in  ^*      unfitted  for  that  employment,  an  occupier  of  a  workshop  may  obtain 
workshops.      i^  ^®  thinks  fit,  from  the  certifying  surgeon  for  the  district,  certificates 
of  the  fitness  of  young  persons  under  the  age  of  sixteen  years  and  children 
for  employment  in  his  workshop,  in  like  manner  as  if  that  workshop 
were  a  factory,  and  the  certifying  surgeon  shall  examine  the  young 
persons  and  children,  and  grant  certificates  accordingly. 
Power  to  66. — (1.)  Where  it  appears  to  the  Secretary  of  State  that  by  reason 

require  certifi-  of  special  circumstances  affecting  any  class  of  workshops  it  is  expedient 
cfttes  of  fitness  j^j.  protectinff  the  health  of  the  vouns  persons  under  the  age  of  sixteen 
ment  in  years,  and  of  the  children  employed  therein,  to  extend  thereto  the 

ceitain  work-  prohibition  in  this  section  mentioned,  he  may,  by  Special  Order,  extend 
shops.  to  that  class  of  workshops  the  prohibition  in  this  Act  of  the  emplovment 

of  young  persons  under  the  age  of  sixteen  years  and  children  witfiout  a 
certificate  of  the  fitness  of  the  young  person  or  child  for  employment, 
and  thereupon  the  provisions  of  this  Act  with  respect  to  certificates  of 
fitness  for  employment  shall  apply  to  the  class  of  workshops  named  in 
the  order  in  like  manner  as  if  thev  were  factories. 

(2.)  If  the  prohibition  is  proved  to  the  satisfaction  of  the  Secretary  of 
State  to  be  no  longer  necessary  for  the  protection  of  the  health  of  the 
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young  persons  under  the  age  of  sixteen  years  and  the  children  employed     1  Edw.  7, 
in  any  class  of  workshops  to  which  it  has  been  extended  under  this        c.  22. 
section,  he  may,  by  Special  Order,  rescind  the  order  of  extension,  with- 
out  prejudice  to  the  subsequent  making  of  another  order.  Ww^hop 

67.  Where  an  inspector  is  of  opinion  that  a  young  person  under  the     Act,  1901. 

age  of  sixteen  years  or  a  child  is  by  disease  or  bodily  infirmity  incapaci-         

tated  for  working  daily  for  the  time  allowed  by  law  in  the  factory  or  Po^'^or  of  in- 
workshop  in  which  he  is  employed,  he  may  serve  written  notice  thereof  ^P®®*®'  *^."j 
on  the  occupier  of  the  factory  or  workshop,  requiring  that  the  employ-  oertificsate  of 
ment  of  that  young  person  or  child  be  discontinued  from  the  period  named  oapadtj  foe 
therein,  not  being  less  than  one  nor  more  than  seven  days  after  the  work, 
service  of  the  notice,  and  the  occupier  shall  not  continue  after  the  period 
named  in  the  notice  to  employ  that  young  person  or  child   (notwith- 
standing that  a  certificate  of  fitness  has  been  previously  obtained  for 
the  young  person  or  child),  unless  the  certifying  surgeon  for  the  district 
has,  after  the  service  of  the  notice,  personally  examined  the  young 
person  or  child,  and  has  certified  that  the  young  person  or  child  is  not  so 
incapacitated  as  aforesaid. 

Part  III.— Education  of  Children. 

68. — (1.)  The  parent  of  a  child  employed  in  a  factory  or  workshop  Attendance  at 
shall  cause  that  child  to  attend  some  recognised  efficient  school  (which  aohool  of 
school  may  be  selected  by  the  parent),  as  follows  : —  children 

(a)  The  child,  when  employed  in  a  morning  or  afternoon  set,  must  in  f^Jopv^or^'^ 
every  week,  during  any  part  of  which  he  is  so  employed,  be  worktop, 
caused  to  attend  on  each  work  day  for  at  least  one  attendance  ; 
and 

(6)  The  child,  when  employed  on  the  alternate  day  system,  must 
on  each  work  day  preceding  each  day  of  employment  be  caused 
to  attend  for  at  least  two  attendances  ; 

(c)  An  attendance  for  the  purposes  of  this  section  shall  be  an  attendance 
as  defined  for  the  time  oeing  by  the  Secretary  of  State  with  the 
consent  of  the  Board  of  Education,  and  be  between  the  hours 
of  eight  in  the  morning  and  six  in  the  evening  : 
Provided  as  follows  : 

(i.)  A  child  shall  not  be  required  by  this  Act  to  attend  school  on 
Saturday  or  on  any  holiday  or  half  holiday  allowed  under  this 
Act  in  the  factory  or  workshop  in  which  the  child  is  employed  : 

(ii.)  The  non-attendance  of  a  child  shall  be  excused  on  every  day  on 
which  he  is  certified  bv  the  teacher  of  the  school  to  have  been 
prevented  from  attending  by  sickness  or  other  unavoidable 
cause,  and  when  the  school  is  closed  during  the  ordinary  holidays 
or  for  any  other  temporary  cause  : 

(iii.)  Where  there  is  not  within  the  distance  of  two  miles,  measured 
according  to  the  nearest  road,  from  the  residence  of  the  child,  a 
recognised  efficient  school  which  the  child  can  attend,  attendance 
at  a  school  temporarily  approved  in  writing  by  an  inspector, 
although  not  a  recognised  efficient  school,  shall  for  the  purposes 
of  this  Act  be  deemed  attendance  at  a  recognised  efficient  school 
until  such  recognised  efficient  school  as  aforesaid  is  established, 
and  with  a  view  to  such  establishment  the  inspector  shall 
immediately  report  to  the  Board  of  Education  every  case  of 
the  approval  of  a  school  by  him  under  this  section. 
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1  Edw.  7,         (2.)  A  child  who  has  not  in  any  week  attended  school  for  all  the 

c.  22.        attendances  required  by  this  section  must  not  be  employed  in  the  foUow- 

„    .  .   ing  week  until  he  has  attended  school  for  the  deficient  number  of 

Factory  and      Jf      i 
Workshop     attendances. 

Act,  1901.        (3.)  The  Board  of  Education  shall,  by  the  publication  of  lists  or  of 

notices  or  otherwise  as  they  think  expedient,  provide  for  giving  to  all 

persons  interested  information  of  the  schools  in  each  school  district 
which  are  recognised  efficient  schools. 
Obtaining  of  69. — (1.)  The  occupier  of  a  factory  or  workshop  in  which  a  child  is 
Bchool  Attend-  employed  shall  on  Monday  in  every  week  (after  the  first  week  in  which 
the  child  began  to  work  therein),  or  on  some  other  day  appointed  for  that 
purpose  by  an  inspector,  obtain  from  the  teacher  of  the  recognised 
efficient  school  attended  by  a  child  a  certificate  (according  to  the  pre- 
scribed form  and  directions)  respecting  the  attendance  of  the  child  at 
school  in  accordance  with  this  Act. 

(2.)  If  a  child  is  employed  without  such  certificate  being  obtained  as  is 
required  by  this  section,  the  child  shall  be  deemed  to  be  employed 
contrary  to  the  provisions  of  this  Act. 

(3.)  The  occupier  shall  keep  every  such  certificate  for  two  months 
after  the  date  thereof,  if  the  child  so  long  continues  to  be  employed 
in  his  factory  or  workshop,  and  shall  produce  the  same  to  an  inspector 
when  required  during  that  period. 

70.  The  persons  who  manage  a  recognised  efficient  school  attended 
by  a  child  employed  in  a  factory  or  workshop,  or  some  person  authorised 
by  them  may  (if  fees  for  children  may  be  charged  in  that  school)  apply  in 
writing  to  the  occupier  of  the  factory  or  wor&hop  to  pay  a  weekly  sum 
specified  in  the  application,  not  exceeding  threepence  and  not  exceeding 
one-twelfth  part  of  the  wages  of  the  child,  and  after  that  application  the 
occupier,  so  long  as  he  employs  the  child,  shall  be  liable  to  pay  to  the 
applicants,  while  the  child  attends  their  school,  that  weekly  sum,  and 
the  sum  may  be  recovered  as  a  debt,  and  the  occupier  may  deduct  the 
sum  so  paid  by  him  from  the  wages  payable  for  the  services  of  the 
child. 

71. — (1.)  When  a  child  of  the  age  of  thirteen  years  has  obtained 
from  a  person  authorised  by  the  !Board  of  Education  a  certificate  of 
having  attained  such  standard  of  efficiency  in  reading,  writing,  and 
arithmetic,  or  such  standard  of  previous  due  attendance  at  a  certified 
efficient  school  as  is  mentioned  in  this  section,  that  child  shall  be  deemed 
to  be  a  young  person  for  the  purposes  of  this  Act. 

(2.)  The  standards  of  proficiency  and  due  attendance  for  the  purposes 
of  this  section  shall  be  such  as  may  be  from  time  to  time  fixed  for  the 
purposes  of  this  Act  by  the  Secretary  of  State,  with  the  consent  of  the 
Board  of  Education,  and  the  standards  so  fixed  shall  be  published  in 
the  London  Gazette,  and  shall  not  have  effect  until  the  expiration  of  at 
least  six  months  after  such  publication. 

(3.)  Attendance  at  a  certified  day  industrial  school  shall  be  deemed 
for  the  purposes  of  this  section  to  be  attendance  at  a  certified  efficient 
school. 

72.— <1.)  In  this  Act— 

The  expression  ''  certified  efficient  school ''  means  a  public  elementary 
school  within  the  meaning  of  the  Elementary  Education  Acts, 
1870  to  1900,  and  any  workhouse  school  in  England  certified  to 
be  efficient  by  the  Local  Government  Board,  and  any  elementarv 
school  which  is  not  conducted  for  private  profit  and  is  open  at  iJl 
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reasonable  times  to  the  inspection  of  His  Majesty's  inspectors  of    i  Edw.  7, 
schools,  and  requires  the  Uke  attendance  from  its  scholars  as  is        g-  22. 
required  in  a  public  elementary  school,  and  keeps  such  registers   „ 
of  those  attenaances  as  are  for  the  time  being  required  by  the     ^-f^)^ 
Board  of  Education,  and  is  certified  by  the  Board  to  be  an  efficient    Act,  1901. 
school ;  and  

The  expression  **  recognised  efficient  school "  means  a  certified 
efficient  school,  and  any  school  which  the  Board  of  Education 
have  not  refused  to  take  into  consideration  under  the  Elementary 
Education  Act,  1870,  as  a  school  giving  efficient  elementary  educa- 
tion to  and  suitable  for  the  children  of  a  school  district,  and  which  is 
recognised  for  the  time  being  by  an  inspector  under  this  Act  as 
giving  efficient  elementary  education. 

(2.)  An  inspector  shall  immediately  report  to  the  Board  of  Education 
every  school  recognised  by  him  as  giving  efficient  elementary  education. 

Part  IV. — Dangerous  and  Unhealthy  Industries. 

(i.)  Special  Provisions. 

73. — (1.)  Every  medical  practitioner  attending  on  or  called  in  to  Notification 
visit  a  patient  whom  he  believes  to  be  suffering  from  lead,  phosphorus,  of  oertain 
arsenical  or  mercurial  poisoning,  or  anthrax,  contracted  in  any  factory  '^"^f®^  , . 
or  workshop,  shall  (unless  the  notice  required  by  this  sub-section  has  been  ^^I^^qj,  ^ 
previously  sent)  send  to  the  Chief  Inspector  of  Factories  at  the  Home  workshop. 
Office,  London,  a  notice  stating  the  name  and  full  postal  address  of  the 
patient  and  the  disease  from  which,  in  the  opinion  of  the  medical  prac- 
titioner, the  patient  is  suffering,  and  shall  be  entitled  in  respect  of  every 
notice  sent  in  pursuance  of  this  section  to  a  fee  of  two  shillings  and 
sixpence  to  be  paid  as  part  of  the  expenses  incurred  by  the  Secretary  of 
State  in  the  execution  of  this  Act. 

(2.)  If  anv  medical  practitioner,  when  required  by  this  section  to  send 
a  notice,  fails  forthwith  to  send  the  same,  he  shall  be  liable  to  a  fine  not 
exceeding  forty  shillings. 

(3.)  Written  notice  of  every  case  of  lead,  phosphorus,  or  arsenical  or 
mercurial  poisoning,  or  anthrax,  occurring  in  a  factory  or  workshop, 
shall  forthwith  be  sent  to  the  inspector  and  to  the  certifying  surgeon  for 
the  district ;  and  the  provisions  of  this  Act  with  respect  to  accidents 
shall  apply  to  any  such  case  in  like  manner  as  to  any  such  accident  as  is 
mentioned  in  those  provisions. 

(4.)  The  Secretary  of  State  may,  by  Special  Order,  apply  the  pro- 
visions of  this  section  to  any  other  disease  occurring  in  a  factory  or  work- 
shop, and  thereupon  this  section  and  the  provisions  referred  to  therein 
shall  apply  accordingly. 

74.  If  in  a  factory  or  workshop  where  grinding,  glazing,  or  polishing  Provision  as 
on  a  wheel,  or  any  process  is  carried  on  by  which  dust,  or  any  gas,  to  ventilatioa 
vapour,  or  other  impurity,  is  generated  and  inhaled  by  the  workers  to  ^y  '"f  ^  ^^' 
an  injurious  extent,  it  appears  to  an  inspector  that  such  inhalation  could  **^  tAownes 
be  to  a  great  extent  prevented  by  the  use  of  a  fan  or  other  mechanical  ghops. 
means  the  inspector  may  direct  that  a  fan  or  other  mechanical  means 
of  a  proper  construction  for  preventing  such  inhalation  be  provided 
within  a  reasonable  time ;  and  if  the  same  is  not  provided,  maintained 
and  used,  the  factory  or  workshop  shall  be  deemed  not  to  be  kept  in 
conformitv  with  this  Act. 
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75. — (1.)  In  every  factory  or  workshop  where  lead,  arserik-,  or  any 
other  poisonous  substance  is  used,  suitable  washing  conveniences  must 
be  provided  for  the  use  of  the  persons  employed  in  any  department  where 
such  substances  are  used. 

(2.)  In  any  factory  or  workshop  where  lead,  arsenic,  or  other  poisonous 
substance  is  so  used  as  to  give  rise  to  dust  or  fumes,  a  person  shall  not 
be  allowed  to  take  a  meal,  or  to  remain  during  the  times  allowed  to  him 
for  meals,  in  any  room  in  which  any  such  substance  is  used,  and  suitable 
provision  shall  be  made  for  enabling  the  persons  employed  in  such 
rooms  to  take  their  meals  elsewhere  in  the  factory  or  workshop. 

(3.)  A  factory  or  workshop  in  which  there  is  a  contravention  of  this 
section  shall  be  deemed  not  to  be  kept  in  conformity  with  this  Act. 

76. — (1.)  A  woman,  young  person,  or  child  must  not  be  employed 
in  any  part  of  a  factory  in  which  wet-spinning  is  carried  on,  unless 
sufficient  means  are  employed  and  continued  for  protecting  the  workers 
from  being  wetted,  and,  where  hot  water  is  used,  for  preventing  the 
escape  of  steam  into  the  room  occupied  by  the  workers. 

(2.)  A  factory  in  which  there  is  a  contravention  of  this  section  sliall 
he  deemed  not  to  be  kept  in  conformity  with  this  Act. 

77. — (1.)  In  the  part  of  a  factory  or  workshop  in  which  there  is  carried 
on — 

(a)  the  process  ot  silvering  of  mirrors  by  the  mercurial  prcx^ess  ;  or 

(b)  the  process  of  making  white  lead, 

a  young  person  or  child  must  not  be  employed. 

(2.)  In  the  part  of  a  factory  in  which  the  process  of  melting  or  anne^il- 
ing  glass  is  carried  on  a  female,  young  person,  or  a  child  must  not  l>e 
employed. 

(3.)  In  a  factory  or  workshop  in  which  there  is  carried  on — 

(a)  the  making  or  finishing  of  bricks  or  tiles  not  being  ornamental 

tiles ;   or 

(b)  the  making  or  finishing  of  salt, 

a  girl  under  the  age  of  sixteen  years  must  not  be  employed. 

(4.)  In  the  part  of  a  factory  or  workshop  in  which  there  is  carried  on — 

(a)  any  dry  grinding  in  the  metal  trade  ;  or 

(6)  the  dipping  of  lucifer  matches, 
a  child  must  not  be  employed. 

(5.)  Notice  of  a  prohibition  contained  in  this  section  must  be  afhxed 
in  the  factory  or  workshop  to  which  it  applies. 

78. — (1.)  A  woman,  young  person,  or  child  must  not  be  allowed  to 
take  a  meal  or  to  remain  during  the  times  allowed  for  meals  in  the 
following  factories  or  workshops,  or  parts  of  factories  or  workshops  ; 
that  is  to  say, — 

(a)  in  the  case  of  glass  works,  in  any  part  in  which  the  materials  are 
mixed ;  and 

{b)  in  the  case  of  glass  works  where  flint  glass  is  made,  in  any  put  in 
which  the  work  of  grinding,  cutting,  or  polishing  is  carried  on  ; 
and 

(c)  in  the  case  of  lucifer-match  works,  in  any  part  in  which  any 

manufacturing  process  or  handicraft  (except  that  of  cutting  the 
wood)  is  usually  carried  on ;   and 

(d)  in  the  case  of  earthenware  works,  in  any  part  known  or  used 

as  dippers  house,  dippers  drying-room,  or  china  scouring  room. 

(2.)  If  a  woman,  young  person,  or  child  is  allowed  to  take  a  meal  or  to 

remain  during  the  times  allowed  for  meals  in  a  factory  or  workshop  or 
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part  thereof  in  contravention  of  tliis  section,  the  woman,  young  person,     1  Edw.  7, 
or  child  shall  be  deemed  to  be  employed  contrary  to  the  provisions        c-  22. 
of  this  Act.  „  . 

.  (3.)  Notice  of  the  prohibition  in  this  section  shall  be  affixed  in  every     WorZhop 
factory  or  workshop  to  which  it  applies.  Act,  1901. 

(4.)  Where  it  appears  to  the  Secretary  of  State  that  by  reason  of  the        

nature  of  the  process  in  any  class  of  factories  or  workshops  or  parts 
thereof  not  named  in  this  section  the  taking  of  meals  therein  is  specially 
injurious  to  health,  he  may,  if  he  thinks  fit,  by  Special  Order,  extend  the 
prohibition  in  this  section  to  the  class  of  factories  or  workshops  or  parts 
thereof. 

(5.)  If  the  prohibition  in  this  section  is  proved  to  the  satisfaction 
of  the  Secretary  of  State  to  be  no  longer  necessary  for  the  protection  of 
the  health  of  women,  young  persons,  and  children  in  any  class  of  factories 
or  workshops  or  parts  thereof  to  which  it  has  been  so  extended,  he  may, 
by  Special  Order,  rescind  the  order  of  extension,  without  prejudice  to 
the  subsequent  making  of  another  order. 

(ii.)  Regulations  for  Dangerous  Trades. 

79.  Where  the  Secretary  of  State  is  satisfied  that  any  manufacture,  Power  to 
machinery,  plant,  process,  or  description  of  manual  labour,  used  in  make  regula- 
factories  or  workshops,  is  dangerous  or  injurious  to  health  or  dangerous  ^**J^  ^°^ 
to  hfe  or  limb,  either  generally  or  in  the  case  of  women,  children,  or  p*j,g<^g 
any  other  class  of  persons,  he  may  certify  that  manufacture,  machinery,  employed  in 
plant,  process,  or  description  of  manual  labour  to  be  dangerous ;   and  dangerous 
thereupon  the  Secretary  of  State  may,  subject  to  the  provisions  of  this  trades. 
Act,  make  such  regulations  as  appear  to  him  to  be  reasonably  practicable, 
and  to  meet  the  necessity  of  the  case. 

80. — (1.)  Before  the  Secretary  of  State  makes  any  regulations  under  Procedure  for 
this  Act,  he  shall  publish,  in  such  manner  as  he  may  think  best  adapted  makingr 
for  informing  persons  affected,  notice  of  the  proposal  to  make  the  regu-  regulations, 
lations,  and  of  the  place  where  copies  of  the  draft  regulations  may  be 
obtained,  and  of  the  time  (which  shall  be  not  less  than  twenty-one  ^ays) 
within  which  any  objection  made  with  respect  to  the  draft  regulations  by 
•or  on  behalf  of  persons  affected  must  be  sent  to  the  Secretary  of  State. 

(2.)  Every  objection  must  be  in  writing  and  state — 
{a)  the  draft  regulations  or  portions  of  draft  regulations  objected 

to  ; 
(6)  the  specific  grounds  of  objection  ;  and 
(c)  the  omissions,  additions,  or  modifications  asked  for. 

(3.)  The  Secretary  of  State  shall  consider  any  objection  made  by  or 

-on  behalf  of  any  persons  appearing  to  him  to  be  affected  which  is  sent 

to  him  within  the  required  time,  and  he  may,  if  he  thinks  fit,  amend  the 

draft  regulations,  and  shall  then  cause  the  amended  draft  to  be  dealt 

witli  in  like  manner  as  an  original  draft. 

(4.)  Where  the  Secretary  of  State  does  not  amend  or  withdraw  any 
draft  regulations  to  which  any  objection  has  been  made,  then  (unless 
the  objection  either  is  withdrawn  or  appears  to  him  to  be  frivolous)  he 
shall,  before  making  the  regulations,  direct  an  inquiry  to  be  held  in  the 
manner  hereinafter  provided. 

81. — (1.)  The  Secretary  of  State  may  appoint  a  competent  person  to  Inquiries, 
hold  an  inquiry  with  regard  to  any  draft  regulations,  and  to  report 
to  him  thereon. 
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1  Edw.  7,         (2.)  The  inquiry  shall  be  held  in  public,  and  the  chief  inspector  and 

c.  22.        any  objector  and  any  other  person  who,  in  the  opinion  of  the  person 

"~~"         holding  the  inquiry,  is  affected  by  the  draft  regulations,  may  appear 

W^Huhop     ^^  ^^®  inquiry  either  in  person  or  by  counsel,  solicitor,  or  agent. 

Act,  1901.         (3.)  The  witnesses  on  the  inquiry  may,  if  the  person  holding  it  thinks 

fit,  be  examined  on  oath. 

(4.)  Subject  as  aforesaid,  the  inquiry  and  all  proceedings  preliminary 
and  incidental  thereto  shall  be  conducted  in  accordance  with  rules- 
made  by  the  Secretary  of  State. 

(5.)  The  fee  to  be  paid  to  the  person  holding  the  inquiry  shall  be  such 
as  the  Secretary  of  State  may  direct,  and  shall  be  deemed  to  be  part  of 
the  expenses  of  the  Secretary  of  State  in  the  execution  of  this  Act. 
Application  of  82.---(l.)  The  regulations  made  under  the  foregoing  provisions  of 
r^^ationa.  this  Act  may  apply  to  all  the  factories  and  workshops  in  which  the 
manufacture,  machinery,  plant,  process,  or  description  of  manual 
labour,  certified  to  be  dangerous  is  used  (whether  existing  at  the  time- 
when  the  regulations  are  made  or  afterwards  established)  or  to  any 
specified  class  of  such  factories  or  workshops.  They  may  provide  for 
the  exemption  of  any  specified  class  of  factories  or  workshops  either 
absolutely  or  subject  to  conditions. 

(2.)  The  regulations  may  apply  to  tenement  factories  and  tenement 
workshops,  and  in  such  case  may  impose  duties  on  occupiers  who  do 
not  employ  any  person,  and  on  owners. 

(3.)  No  person  shall  be  precluded  by  any  agreement  from  doing, 

or  be  liable  under  any  agreement  to  any  penalty  or  forfeiture  for  doing, 

such  acts  as  may  be  necessary  in  order  to  comply  with  the  provisions 

of  any  regulation  made  under  this  Act. 

ProTiaions  83.  Regulations  made  under  the  foregoing  provisions  of  this  Act 

which  may  be  uoAy,  among  other  things, — 

renilationB.         (*)  Prohibit  the  employment  of,  or  modify  or  limit  the  period  of  employ- 

ment  of,  all  persons  or  any  class  of  persons  in  any  manufacture, 
machinery,  plant,  process,  or  description  of  manual  labour 
certified  to  be  dangerous ;  and 

(b)  prohibit,  limit,  or  control  the  use  of  any  material  or  process  ;  and 

(c)  modify  or  extend  any  special  regulations  for  any  class  of  factories 

or  workshops  contained  in  this  Act. 
Begnlationa         84.  Regulations  made  under  the  foregoing  provisions  of  this  Act 
to  be  laid        gh^H  be  laid  as  soon  as  possible  before  both  Houses  of  Parliament,  and 
ParUament      ^^  either  House  within  the  next  forty  days  after  the  regulations  have 
been  laid  before  that  House,  resolve  that  all  or  any  of  the  regulations 
ought  to  be  annulled,  the  regulations  shall,  after  the  date  of  the  resolu- 
tion, be  of  no  effect,  without  prejudice  to  the  validity  of  anything  done 
in  the  meantime  thereunder,  or  to  the  making  of  any  new  regulations. 
If  one  or  more  of  a  set  of  regulations  are  annulled,  the  Secretary  of 
State  may,  if  he  thinks  fit,  withdraw  the  whole  set. 
Breach  of  85. — (1.)  If  any  occupier,  owner,  or  manager,  who  is  bound  to  observe 

regrnlations.  gj^y  regulation  under  this  Act,  acts  in  contravention  of  or  fails  to  comply 
with  the  regulation,  he  shall  be  liable  for  each  offence  to  a  fine  not 
exceeding  ten  pounds,  and,  in  the  case  of  a  continuing  offence,  to  a  fine 
not  exceeding  two  pounds  for  every  day  during  which  the  offence 
continues  after  conviction  therefor. 

(2.)  If  any  person  other  than  an  occupier,  owner,  or  manager,  who 
is  bound  to  observe  any  regulation  under  this  Act,  acts  in  contravention 
of,  or  fails  to  comply  with,  the  regulation,  he  shall  be  liable  for  each 
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offence  to  a  fine  not  exceeding  two  pounds ;   and  the  occupier  of  the     l  Kdw.  7, 
factory  or  workshop  shall  also  be  liable  to  a  fine  not  exceeding  ten        ^'  22. 
pounds,  unless  he  proves  that  he  has  taken  all  reasonable  means  by   „    .    ^    , 
publishing,  and  to  the  best  of  his  power  enforcing,  the  regulations  to     worluJM 
prevent  the  contravention  or  non-compliance.  Act,  190J. 

86. — (1.)  Notice  of  any  regulations  having  been  made  under  the  fore-       . — • 
going  provisions  of  this  Act,  and  of  the  place  where  copies  of  them  can  P^iWication  of 
be  purchased,  shall  be  published  in  the  London,  Edinburgh,  and  Dublin  ^^  *  '°""* 
Gdzettes, 

(2.)  Printed  copies  of  all  regulations  for  the  time  being  in  force  under 
this  Act  in  any  factory  or  workshop  shall  be  kept  posted  up  in  legible 
characters  in  conspicuous  places  in  the  factory  or  workshop  where  they 
may  be  conveniently  read  by  the  persons  employed.  In  a  factory 
or  workshop  in  Wales  or  Monmouthshire  the  regulations  shall  be  posted 
up  in  the  Welsh  language  also. 

(3.)  A  printed  copy  of  all  such  regulations  shall  be  given  by  the 
occupier  to  any  person  affected  thereby  on  his  or  her  application. 

(4.)  If  the  occupier  of  any  factory  or  workshop  fails  to  comply  with  '...'n 

■any  provision  of  this  section  as  to  posting  up  or  giving  copies,  he  shall  be  < 

liable  to  a  fine  not  exceeding  ten  pounds. 

(5.)  Every  person  who  pulls  down,  injures,  or  defaces  any  regulations 
posted  up  in  pursuance  of  this  Act,  or  any  notice  posted,  up  in  pursuance 
of  the  regulations,  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

(6.)  Regulations  for  the  time  being  in  force  under  this  Act  shall  be 
judicially  noticed. 

Part  V.— Special  Modifications  and  Extensions. 

(i.)  Tenement  Factories, 

87. — (1.)  The  owner  (whether  or  not  he  is  one  of  the  occupiers)  of  a  Duties  of 
tenement  factory  shall,  instead  of  the  occupier,  be  liable  for  the  ob-  owner  of  tene- 
«ervance,  and  punishable  for  non-observance,  of  the  following  pi*ovisions  ™®"*  factorj. 
of  this  Act,  namely,  the  provisions  with  respect  to — 

(i.)  the  cleanliness,  freedom  from  effluvia,  overcrowding  and  ventilation  .  r . 

of  factories,  contained  in  section  one  of  this  Act,  including,  so  ». 

far  as  they  relate  to  any  engine  house,  passage*  or  staircase,  or 
to  any  room  which  is  let  to  more  than  one  tenant,  the  pro- 
visions with  respect  to  limewashing  and  washing  of  the  interior 
of  a  factorv  ; 

•(ii.)  the  fencing  of  machinery,  and  penal  compensation  for  neglect  to 
fence  machinery  in  a  factory,  except  so  far  as  relates  to  such 
parts  of  the  machinery  as  are  supplied  by  the  occupier  ; 

(iii.)  the  notices  to  be  affixed  in  a  factory  with  respect  to  the  period 
of  employment,  times  for  meals,  and  system  of  employment 
of  children  ; 

(iv.)  the  prevention  of  the  inhalation  of  dust,  gas,  vapour,  or  other 
impurity,  so  far  as  that  provision  requires  the  supply  of  pipes 
or  other  contrivances  necessary  for  working  the  fan  or  other 
means  for  that  purpose ;   and 

(v.)    the  affixing  of  an  abstract  and  notices  in  a  factory. 

Provided  that  any  occupier  may  affix  in  his  own  tenement  the  notice 
with  respect  to  the  period  of  employment,  times  for  meals,  and  system 
of  employment  of  children,  and  thereupon  that  notice  shall,  with  respect 
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1  Edw.  7,     to  persons  employed  by  that  occupier,  have  effect  in  substitution  for  tha 

c.  22.        corresponding  notice  affixed  by  the  owner. 
-,    .  -       (2.)  The  provisions  of  this  Act  with  respect  to  the  power  to  make 

Wi^hop     o^^^i'S  ^^  ^he  case  of  dangerous  premises  shall  apply  in  the  case  of  a 
Act,  1901.     tenement  factory  as  if  the  owner  were  substituted  for  the  occupier. 
*— •  (3.)  In  the  case  of  any  tenement  factory  or  class  of  tenement  factories 

used  wholly  or  partly  for  the  weaving  of  cotton  cloth,  the  owner  shall, 
if  the  Secretary  of  State  by  order  so  directs,  be  substituted  for  the  occupier 
for  the  purpose  of  the  requirements  of  section  seven  and  section  ninety- 
four  of  this  Act  or  of  any  order  of  the  Secretary  of  State  with  respect 
to  ventilation. 

(4.)  Where,  by  or  under  this  section,  the  owner  of  a  tenement  factory 
is  substituted  for  the  occupier  with  respect  to  any  provisions  of  this  Act, 
any  summons,  notice,  or  proceeding,  which  for  the  purpose  of  any  of  those 
provisions  is  by  this  Act  required  or  authorised  to  be  served  on  or  taken 
in  relation  to  the  occupier,  is  hereby  required  or  authorised  (as  the  case 
may  be)  to  be  served  on  or  taken  in  relation  to  the  owner. 
i&egiilAtioxiB         88.-^1.)  Where  grinding  is  carried  on  in  a  tenement  factory,  the 
as  to  grinding  owner  of  the  factory  shall  be  responsible  for  the  observance  of  the 
of  cutlery  in  regulations  set  forth  in  the  Third  Schedule  to  this  Act. 
factort^  (2.)  In  every  such  tenement  factory  it  shall  be  the  duty  of  the  owner 

and  of  the  occupier  of  the  factory  respectively  to  see  that  such  part 
of  the  horsing  chains  and  of  the  hooks  to  which  the  chains  are  attached 
as  are  supplied  by  them  respectively  are  kept  in  efficient  condition. 

(3.)  In  every  tenement  factory  where  grinding  of  cutlery  is  carried 
on,  the  owner  of  the  factory  shall  provide  that  there  shall  at  all  times  be 
instantaneous  communication  between  each  of  the  rooms  in  which 
the  work  is  carried  on  and  both  the  engine-room  and  the  boiler-house. 
(4.)  A  tenement  factory  in  which  there  is  a  contravention  of  this 
section  shall  be  deemed  not  to  be  kept  in  conformity  with  this  Act,  but  for 
the  purposes  of  any  proceeding  in  respect  of  a  provision  for  the  ob- 
servance of  which  the  owner  of  the  factory  is  responsible,  that  owner 
shall  be  substituted  for  the  occupier  of  the  factory. 
(5.)  This  section  shall  not  apply  to  a  textile  factory. 
Oertifloate  of       89.  A  certificate  of  the  fitness  of  any  young  person  or  child  for  employ- 
fitness  in  tene-  ment  in  a  tenement  factory  shall  be  valid  for  his  similar  employment 
ment  factory.  ^^  ^^^,  ^^^  ^£  ^^^  ^^^  tenement  factory. 

(ii.)  Cotton  Cloth  and  oth^r  Humid  Factories. 

Temperature       90.  In  every  room,  shed,  or  workshop,  or  part  thereof,  in  which 
and  humidity,  ^j^g  weaving  of  cotton  cloth  is  carried  on  (in  this  Act  referred  t<o  as  a 
"  cotton  cloth  factory,")  the  following  provisions  shall  have  effect : — 
(1.)  The  amount  of  moisture  in  the  atmosphere  must  not  at  any 
time  be  in  excess  of  such  amount  as  is  represented  by  the  number 
of  grains  of  moisture  per  cubic  foot  of  air  shown  in  column 
I.  of  the  table  in  the  Fourth  Schedule  to  this  Act  opposite  to 
such  figure  in  column  II.  as  represents  the  temperature  exist- 
ing in  the  cotton  cloth  factory  at  that  time  : 

Provided  that  the  temperature  shall  not  at  any  time  be 
raised  by  any  artificial  means  whatsoever  (except  by  gas  used 
for  lighting  purposes  only)  above  seventy  degrees,  except'^  in 
so  far  as  may  be  necessary  in  the  process  of  giving  humidity 
to  the  atmosphere. 
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(2.)  The  fact  that  one  of  the  wet-bulb  thermometers  in  the  factory     i  Edw.  1, 
gives  a  higher  reading  than  the  figure  shown  in  cohimn  III.        c.  22. 
of  the  said  table  opposite  to  such  figure  in  column  11.  as  re-        '  , 

presents  the  temperature  existing  in  the  factory,  shall  be  evidence     Workshop 
that  the  amount  of  moisture  in  the  atmosphere  exceeds  the  limit     Ad,  1901. 

prescribed  by  this  section.  

1)1.  The  Secretary  of  State  may  by  order  repeal  or  vary  the  table  in  Power  to  alter 
the  Fourth  Schedule  to  this  Act,  and  substitute  any  new  or  amended  table  of 
table  therefor :  humidit.v. 

Provided  as  follows  : — 
(a)  The  varied  or  substituted  table  shall  be  laid  in  a  complete 
form   before    both    Houses   of  Parliament   if    ParUament  is 
sitting,  or  if  not,  then  within  three  weeks  after  the  beginning 
of  the  next  ensuing  session  of  Parliament ;   and  if  the  table 
is  disapproved  by  either  House  of  Parliament  within  forty 
days  after  having  been  so  laid  before  Parliament,  the  table 
shall  be  void  and  of  no  effect  : 
(6)  The  table  shall  not  come  into  operation  until  it  has  been  laid 
before  Parliament  for  forty  days  ;    but  after  the  expiration 
of  those  forty  days,  if  the  table  has  not  been  disapproved 
of  as  aforesaid,  the  Secretary  of  State  shall  cause  a  copy  thereof 
to  be  published  in  the  London  GazetU.  and  to  be  given  to 
every  occupier  of  a  cotton  cloth  factory  who,  in  pursuance 
of  this  Act,  has  given  notice  of  humidity  of  the  atmosphere 
being  artificially  produced  in  that  factory,   and  after  the 
expiration  of  fourteen  days  from  the  first  publication  thereof 
in   the    London    Gazette,    the    varied    or   substituted    table 
shall  be  deemed  to  be  the  table  in  the  Fourth  Schedule  to 
this  Act. 
92. — (1.)  In  every  cotton  cloth  factory,  for  the  purpose  of  recording  Employment 
the  humidity  of  the  atmosphere  and  the  temperature  there  must  be  of  thermo- 
provided,  maintained,  and  kept  in  correct  working  order  two  sets  of  meters, 
standardised  wet  and  drv  bulb  thermometers. 

•* 

(2.)  The  following  regulations  shall  be  observed  with  reference  to 
the  employment  of  such  thermometers  : — 

(a)  One  set  of  thermometers  is  to  be  fixed  in  the  centre  and  one  at 
the  side  of  the  factory,  or  in  such  other  position  as  is  directed 
or  sanctioned  by  an  inspector,  so  as  to  be  plainly  visible  to  the 
workers ; 

{b)  The  occupier  or  manager  or  person  for  the  time  being  in  charge 
of  the  factory  shall  read  the  thermometers  thrice  in  the  day, 
namely,  between  sev^r  and  eight  o'clock  in  the  forenoon,  be- 
tween ten  and  eleven  o'clock  in  the  forenoon,  and  between 
three  and  four  o'clock  in  the  afternoon,  on  everv  dav  on  which 
any  workers  are  employed  in  the  factory,  and  shall  record 
the  readings  of  each  thermometer  at  each  of  those  times  on  a 
form  provided  for  the  purpose  for  each  set  of  thermometers  in 
accordance  with  the  Form  of  Record  and  the  regulations  con- 
tained in  the  Fourth  Schedule  to  this  Act  ; 

(c)  The  form  in  which  the  readings  of  each  thermometer  are  to  be 
recorded  must  be  kept  hung  up  near  the  thermometers,  and 
after  being  duly  filled  up,  must  be  forwarded  at  the  end  of  each 
month  to  the  inspector  of  the  district,  and  a  copy  must  be  kept 
at  the  factory  for  reference  ; 
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{d)  There  must  be  kept  hanging  up  in  a  frame,  and  properly  glazed, 
in  a  conspicuous  position  and  near  to  each  set  oi  thermometers, 
a  copy  of  the  table  set  out  in  the  Fourth  Schedule  to  this  Act ; 
(e)  Each  form  shall  be  prima  facu  evidence  of  the  humidity  of  the 
atmosphere  and  temperature  in  the  factory  in  which  the  form 
was  hung  up. 
93. — (1.)  The  occupier  of  every  cotton  cloth  factory  in  which  humidity 
of  the  atmosphere  is  produced  by  any  artificial  means  whatsoever  (exce]:^ 
by  gas  used  for  lighting  purposes  only)  shall,  at  or  before  the  time  at 
which  such  artificial  production  of  humidity  is  commenced,  give  notice 
thereof  in  writing  to  the  chief  inspector  of  factories. 

(2.)  Every  factory  in  respect  of  which  any  such  notice  has  been  given 
shall  be  visited  by  an  inspector  once  at  least  in  every  three  months. 
The  inspector  shall  examine  into  the  temperature,  humidity  of  the 
atmosphere,  ventilation,  and  quantity  of  fresh  air  in  the  factory,  and 
shall  report  to  the  chief  inspector  of  factories  in  the  prescribed  form. 

(3.)  If  at  any  time  the  occupier  of  any  factory  in  respect  of  which 
any  such  notice  has  been  given  ceases  to  produce  humidity  by  artificial 
means,  he  may  give  notice  in  writing  of  such  cessation  and  from  the 
date  of  that  notice,  and  so  long  as  humidity  is  not  artificially  produced 
in  the  factory,  the  provisions  of  this  section  shall  not  apply  to  that 
factory. 

94.  In  every  cotton  cloth  factory  the  following  regulations  for  the 
protection  of  health  shall  have  effect,  viz : — 
(1.)  The  water  used  for  the  purpose  of  producing  humidity  shall 
either  be  taken  from  a  public  supply  of  drinking  water  or  other 
source  of  pure  water,  or  shall  be  effectually  puHfied  to  the 
satisfaction  of  the  inspector  before  being  introduced  in  the 
form  of  steam  into  the  factory,  and  all  ducts  for  the  introduc- 
tion  of  humidified  air  shall  be  kept  clean. 
(2.)  The  pipes  used  for  the  introduction  of  steam  into  a  cotton  cloth 
factory  in  which  the  temperatui^e  is  seventy  degrees  Fahrenheit 
or  over  shall,  so  far  as  they  are  within  the  shed,  be  as  small 
both  in  diameter  and  length  as  is  reasonably  practicable,  and 
shall  be  effectively  covered  with  non-cx)nducting  material  to 
the  satisfaction  of  the  inspector,  so  as  to  minimise  the  amount 
of  heat  thrown  off  bv  them  into  the  shed. 
(3.)  In  the  ca^e  of  a  cotton  cloth  factory  in  which  humidity  of  the 
atmosphere  is  produced  hy  any  aitificial  means  whatsoever 
(except  by  gas  used  for  lighting  purposes  only),  the  arrange- 
ments for  ventilation  shall  be  such  that  during  working  hours 
in  no  part  of  the  cotton  cloth  factory  shall  the  proportion  of 
carbonic  acid  (carbon  dioxide)  in  the  air  be  greater  than  nine 
volumes  of  carbonic  acid  to  every  ten  thousand  volumes  of  air. 
(4.)  Unless  some  other  method  certified  by  the  inspector  to  be  equally 
satisfactory  is  adopted,  the  outside  of  the  roof  of  every  cotton 
cloth  factory  shall  be  whitewashed  every  year  before  the  thirty- 
first  day  of  May,  and  such  whitewash  shall  be  effectively  main- 
tained until  the  thirty-first  day  of  August. 
(5.)  In  every  cotton  cloth  factory  erected  after  the  second  day  of 
February   one   thousand   eight   hundred   and    ninety-eight   a 
sufficient  and  suitable  cloak  room,  or  cloak  rooms,  shall  be 
provided  for  the  use  of  all  the  persons  employed  therein,  and  shall 
be  ventilated  and  kept  at  a  suitable  temperature. 
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95.  If  in  the  case  of  any  cotton  cloth  factory  tliere  is  a  contravention     1  Edw.  7, 
of  or  non-compHance  with  any  of  the  foregoing  provisions  with  regard        c.  22. 
to  cotton  cloth  factories,  the  inspector  shall  give  notice  in  writing  to   „    ' 

the  occupier  of  the  factory  of  the  acts  or  omissions  constituting  the      ppiw-fos/wp 
contravention  or  non-compliance,  and  if  those  acts  or  omissions,  or  any     Act,  1901. 

of  them,  are  continued  or  not  remedied,  or  are  repeated  within  twelve         

months  after  the  notice  has  been  given,  the  occupier  of  the  factory  shall  Penalties  for 
be  liable,  for  the  first  offence  to  a  fine  not  less  than  five  pounds  and  not  ^^^' ,. 
exceeding  ten  pounds,  and  for  every  subsequent  offence  to  a  fine  not  less 
than  ten  pounds  and  not  exceeding  twenty  pounds. 

96.  The  foregoing  provisions  of  this  Act  with  respect  to  cotton  cloth  Application  of 
factories  shall  apply  to  every  textile  factory  in   which  atmospheric  foregoing 
humidity  is  artificially  produced   by  steaming  or  other  mechanical  ^Jh^'if^**^ 
appliances,  and  in  which  regulations  under  Part  IV.  of  this  Act  with  factories.  ^ 
respect  to  humidity  are  not  for  the  time  being  in  force,  but  subject 

to  the  following  qualifications,  namely: — 

(a)  The  Secretary  of  State  may  by  special  order  modify  the  provisions 

of  the  Fourth  Schedule  to  this  Act  w^ith  respect  to  the  maximum 

limits  of  humidity. 
(6)  The  reading  of  the  thermometer  between  seven  and  eight  o'clock 

in  the  forenoon  shall  not  be  required ;  and 

(c)  Section  ninety-four  respecting  regulations  for  the  protection  of 

health  in  cotton  cloth  factories  shall  not  apply ;   and 

(d)  The  regulations  in  section  ninety-two  distinguished  as  (6),  (c), 

(d),  and  (e)  which  are  required  to  be  observed  with  reference 
to  the  employment  of  thermometers  shall  not  apply  to  cotton 
spinning  mills. 

(iii.)  Bakehouses. 

97. — (1.)  It  shall  not  be  lawful  to  let  or  suffer  to  be  occupied  or  to  Sanitary 
occupy  any  room  or  place  as  a  bakehouse,  unless  the  following  regu-  rearulatione 
lations  are  complied  with  : —  for  bake- 

(a)  A  watercloset,  earthcloset,  privy,  or  ashpit  must  not  be  within  ^^'"®*' 

or  communicate  directly  with  the  bakehouse  : 

(b)  Every  cistern  for  supplying  water  to  the  bakehouse  must  be 

separate  and  distinct  from  any  cistern  for  supplying  water  to  a 
watercloset ; 

(c)  A  drain  or  pipe  for  carrying  off  fsecal  or  sewage  matter  must 
■  not  have  an  opening  within  the  bakehouse. 

(2.)  If  any  person  lets  or  suffers  to  be  occupied  or  occupies  any  room 
or  place  as  a  bakehouse  in  contravention  of  this  section  he  shall  be 
liable  to  a  fine  not  exceeding  forty  shillings  and  to  a  further  fine  not 
exceeding  five  shillings  for  every  day  during  which  any  room  or  place 
is  so  occupied  after  a  conviction  under  this  section, 

98. — (1.)  Where  a  court  of  summary  jurisdiction  is  satisfied  on  the  Penally  for 
prosecution  of  an  inspector  or  a  district  council  that  any  room  or  place  bakehouse 
used  as  a  bakehouse  is  in  such  a  state  as  to  be  on  sanitary  grounds  unfit  ^^^  ^^^^  on 
for  use  or  occupation  as  a  bakehouse,  the  occupier  of  the  bakehouse  ^^^JJ^ 
shall  be  liable  to  a  fine  not  exceeding,  for  the  first  offence  forty  shillings, 
and  for  any  subsequent  offence  five  pounds. 

(2.)  The  court  of  summary  jurisdiction,  in  addition  to  or  instead  of 
inflicting  a  fine,  may  order  means  to  be  adopted  by  the  occupier,  within 
the  time  named  in  the  order,  for  the  purpose  of  removing  the  ground  of 
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1  Edw.  7,     complaint.    The  court  may,  on  application,  enlarge  the  time  so  named, 

c.  22.        but  if  after  the  expiration  of  the  time  as  originally  named  or  enlarged 

-.  ,  by  subsequent  order  the  order  is  not  complied  with,  the  occupier  shall 

W(^lMh^     be  liable  to  a  fine  not  exceeding  one  pound  for  every  day  that  the  non- 

Act,  1901.     compliance  continues. 

99. — (1.)  All  the  inside  walls  of  the  rooms  of  a  bakehouse,  and  all  the 

Limewashing,  ceilings  or  tops  of  those  rooms  (whether  those  walls,  ceilings,  or  tops  are 
^^^'hSf '  t      P^^^^^^^  or  ^o^)»  ^^^  ^^  ^^®  passages  and  staircases  of  a  bakehouse, 
bakehouses,     must  either  be  painted  with  oil  or  varnished  or  be  limewashed,  or  be 
partly  painted  or  varnished  and  partly  limewashed  ;  and 

(a)  where  the  bakehouse  is  painted  with  oil  or  varnished,  there  must 

be  three  coats  of  paint  or  varnish,  and  the  paint  or  varnish 
must  be  renewed  once  at  least  in  everv  seven  years,  and  must  be 
washed  with  hot  water  and  soap  once  at  least  in  every  six 
months ;  and 

(b)  where  the  bakehouse  is  limewashed,  the  limewashing  must  be 

renewed  once  at  least  in  every  six  months. 
(2.)  A  bakehouse  in  which  there  is  a  contravention  of  this  section 
shall  be  deemed  not  to  be  kept  in  conformity  with  this  Act. 
Provision  as        100. — (1.)  A  place  on  the  same  level  with  a  bakehouse,  and  forming 
to  sleeping      part  of  the  same  building,  may  not  be  used  as  a  sleeping  place,  unless  it 
places  near      ^  constructed  as  follows  :  that  is  to  sav, 

(a)  is  effectually  separated  from  the  bakehouse  by  a  partition  extend- 
ing from  the  floor  to  the  ceiling  ;  and 
(6)  has  an  external  glazed  window  of  at   least  nine  ^superficial  feet 
in  area,  of  which  at  the  least  four  and  a  half  superficial  feet  are 
made  to  open  for  ventilation. 
(2.)  If  any  person  lets  or  occupies  or  continues  to  let  or  knowingly 
suffers  to  be  occupied  any  place  contrary  to  this  section  he  shall  be 
liable  to  a  fine  not  exceeding,  for  the  first  offence,  twenty  shillings,  and 
for  any  subsequent  offence  five  pounds. 
Prohibition  of     1 01 . — (1 .)  An  underground  bakehouse  shall  not  be  used  as  a  bakehouse 
ondergronnd    unless  it  was  SO  used  at  the  passing  of  this  Act. 

bakehouses—      (2.)  Subject  to  the  foregoing  provision,  after  the  first  day  of  January 
54  and  55        ^^^  thousand  nine  hundred  and  four,  an  underground  bakehouse  shall 
not  be  used  unless  certified  by  the  district  council  to  be  suitable  for  that 
purpose. 

(3.)  For  the  purpose  of  this  section  an  underground  bakehouse 
shall  mean  a  bakehouse,  any  baking  room  of  which  is  so  situate  that 
the  surface  of  the  floor  is  more  than  three  feet  below  the  surface  of  the 
footway  of  the  adjoining  street,  or  of  the  ground  adjoining  or  nearest 
to  the  room.  The  expression  ''  baking  room  "  means  any  room  used 
for  baking,  or  for  any  process  incidental  thereto. 

(4.)  An  underground  bakehouse  shall  not  be  certified  as  suitable 
unless  the  district  council  is  satisfied  that  it  is  suitable  as  regards  con- 
struction, light,  ventilation,  and  in  all  other  respects. 

(5.)  This  section  shall  have  effect  as  if  it  were  included  among  the 
provisions  relating  to  bakehouses  which  are  referred  to  in  section 
twenty-six  of  the  Public  Health  (London)  Act,  1891. 

(6.)  If  any  place  is  used  in  contravention  of  this  section,  it  shall  be 
deemed  to  be  a  workshop  not  kept  in  conformity  with  this  Act. 

(7.)  In  the  event  of  a  refusal  of  a  certificate  by  the  district  council, 
the  occupier  of  the  bakehouse  may,  within  twenty-one  days  from  the 
refusal,  by  complaint  apply  to  a  court  of  summary  jurisdiction,  and  if 
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it  appears  to  the  satisfaction  of  the  court  that  the  bakehouse  is  suitable     l  Edw.  7^ 
for  use  as  regards  construction,  light,  ventilation,  and  in  all  other        c-  22. 
fespects,  the  court  shall  thereupon  grant  a  certificate  of  suitability  of  the  „    .  , 

bakehouse,  which  shall  have  effect  as  if  granted  by  the  district  council.       Woj^shop 

(8.)  Where  any  place  has  been  let  as  a  bakehouse,  and  the  certificate    Act,  190 1. 

required  by  this  section  cannot  be  obtained  unless  structural  alterations        

are  made,  and  the  occupier  alleges  that  the  whole  or  part  of  the  expenses 
of  the  alterations  ought  to  be  borne  by  the  owner,  he  may  by  complaint 
apply  to  a  court  of  summary  jurisdiction,  and  that  court  may  make 
such  order  concerning  the  expenses  or  their  apportionment  as  appears 
to  the  court  to  be  just  and  equitable,  under  the  circumstances  of  the  case, 
regard  being  had  to  the  terms  of  any  contract  between  the  parties, 
or  in  the  alternative  the  court  may,  at  the  request  of  the  occupier, 
determine  the  lease. 

102.  As  respects  every  retail  bakehouse,  the  provisions  of  this  Part  Esforoement 
of  this  Act  shall  be  enforced  by  the  district  council  of  the  district  in  of  law  as  to 
which  the  retail  bakehouse  is  situate,  and  not  by  an  inspector  ;  and  for  f®**^  ^^®" 
the  purposes  of  this  section  the  medical  officer  of  health  of  the  district  g^^^^ 
council  shall  have  and  may  exercise  all  the  powers  of  entry,  inspection,  aathoritiee. 
taking  legal  proceedings  and  otherwise  of  an  inspector. 

In  this  section  the  expression ''  retail  bakehouse  '  means  any  bakehouse 
or  place,  not  being  a  factory,  the  bread,  biscuits,  or  confectionery  baked 
in  which  are  sold,  not  wholesale,  but  by  retail,  in  some  shop  or  place 
occupied  with  the  bakehouse.  _,  ^, 

(iv.)  Laundries. 

103. — (1.)  In  ev6ry  laundry  carried  on  by  way  of  trade,  or  for  pur- Application  ol 
poses  of  gain,  the  following  provisions  shall  apply  : —  Act  to 

(a)  The  period  of  employment,  exclusive  of  meal  hours  and  absence  l*^ndrie«. 
from  work,  shall  not  exceed,  for  women  fourteen  hours,  for 
young  persons  twelve  hours,  and  for  children  ten  hours  in  any 
consecutive  twenty-four ;  nor  a  total  for  women  and  young 
persons  of  sixty  hours,  and  for  children  of  thirty  hours,  in  any 
one  week,  in  addition  to  such  overtime  as  may  be  allowed  in 
the  case  of  women  ; 

if>)  A  woman,  young  person,  or  child  must  not  be  employed  con- 
tinuously for  more  than  five  hours  without  an  interval  of  at 
least  haU  an  hour  for  a  meal ; 

(c)  Women,  young  persons,  and  children  employed  in  the  laundry 
shall  have  allowed  to  them  the  same  holidays  as  are  allowed 
to  women,  young  persons,  and  children  employed  in  a  factory 
or  workshop  under  this  Act ; 

i^)  So  far  as  regards  provisions  with  respect  to  health  and  safety, 
accidents,  education  of  children,  notice  of  occupation  of  a  factory 
or  workshop,  the  affixing  of  abstracts  and  notices  and  the 
matters  to  be  specified  in  those  notices  (so  far  as  they  apply  to 
laundries),  powers  of  inspectors,  fines,  and  legal  proceedings  for 
any  failure  to  comply  with  the  provisions  of  this  section,  this 
Act  shall  have  effect  as  if  every  laundry  in  which  steam,  water, 
or  other  mechanical  power  is  used  in  aid  of  the  laundry  process 
were  a  factory,  and  every  other  laundry  were  a  workshop,  and 
as  if  every  occupier  of  a  laundry  ivere  the  occupier  of  a  factory 
"  or  of  a  workshop ; 
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(e)  The  notice  to  be  affixed  in  the  laundry  shall  specify  the  period 
of  employment  and  the  times  for  meals,  but  the  period  and  times 
so  specified  may  be  varied  before  the  beginning  of  emplo\inent 
on  any  day ; 

(/)  The  provisions  of  this  Act  prohibiting  the  employment  of  women 
within  four  weeks  after  childbirth,  and  of  children  under  the- 
age  of  twelve  years,  shall  apply  to  the  laundry  in  Uke  manner 
as  to  a  factory  or  workshop. 

(2.)  Women  employed  in  laundries  may  work  overtime,  subject  to 
the  following  conditions,  namely  : — 

(a)  A  woman  must  not  work  more  than  fourteen  hours  in  any  day ;. 
and 

(6)  The  overtime  worked  must  not  exceed  two  hours  in  any  day  ;  and 

(c)  Overtime  must  not  be  worked  on  more  than  three  days  in  any 

week  or  more  than  thirty  days  in  any  year  ;  and 

(d)  The  requirements  of  section  sixty  of  this  Act  with  respect  to 

notices  must  be  observed. 
(3.)  In  the  case  of  every  laundry  worked  by  steam,  water,  or  other 
mechanical  power — 

(a)  a  fan  or  other  means  of  a  proper  construction  must  be  provided, 

maintained,  and  used  for  regulating  the  temperature  in  every 
ironing-room,  and  for  carrying  away  the  steam  in  every  wash- 
house  in  the  laundrv  :   and 

(b)  all  stoves  for  heating  irons  must  be  sufficiently  separated  from. 

any  ironing-room,  and  gas  irons  emitting  any  noxious  fume& 
must  not  be  used  ;  and 

(c)  the  floors  must  be  kept  in  good  condition  and  drained  in  such 

manner  as  will  allow  the  water  to  flow  off  freely. 
A  laundry  in  which  these  provisions  are  contravened  shall  be  deemed^ 
to  be  a  factory  not  kept  in  conformity  with  this  Act. 

(4.)  Nothing  in  this  section  shall  apply  to  any  laundry  in  which 

the  only  persons  employed  are — 

(a)  inmates  of  any  prison,  reformatory,  or  industrial  school,  or  other 

institution  for  the  time  being  subject  to  inspection  under  any 

Act  other  than  this  Act ;   or 

{b)  inmates  of  an  institution  conducted  in  good  faith  for  religious- 

or  charitable  purposes  ;  or 
(c)  members  of  the  same  family  dwelling  there, 
or  in  which  not  more  than  two  persons  dwelling  elsewhere  are  employed. 


Applioation  of 
certain 
provisions  to 
docks-  57  & 
58  Vict.  c.  60. 


(v.)  Docks. 

104. — (1.)  The  provisions  of  this  Act  with  respect  to — 

(i.)     Power   to   make   orders   as   to   dangerous   machines   (section 

seventeen) ; 
(ii.)    Accidents; 

(iii.)  Regulations  for  dangerous  trades  ; 

(iv.)  Powers  of  inspectors  (section  one  hundred  and  nineteen) ;  and 
(v.)  Fines  in  case  of  death  or  injury  (section  one  hundred  and  thirty^ 
six); 
shall  have  effect  as  if  every  dock,  wharf,  quay,  and  warehouse,  and  all 
machinery  or  plant  used  in  the  process  of  loading  or  unloading  or 
coaling  any  ship  in  any  dock,  harbour,  or  canal  were  included  in  the 
word  **  factory,  *  and  the  purpose  for  which  the  machinery  or  plant  i» 
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used  were  a  manufacturing  process  ;  and  as  if  the  person  who  by  him-     i  Bdw.  7, 
self,  his  agents,  or  workmen,  uses  any  such  machinery  or  plant  for  the        c  22. 
before-mentioned  purpose  were  the  occupier  of  the  premises ;  and  for        ' 
the  purpose  of  the  enforcement  of  those  provisions  the  person  having     ^^ahon 
the  actual  use  or  occupation  of  a  dock,  wharf,  quay,  or  warehouse,     ^ct,  1901. 

or  of  any  premises  within  the  same  or  forming  part  thereof,  and  the         

person  so  using  any  such  machinery  or  plant  shall  be  deemed  to  be  the 
occupier  of  a  factory. 

(2.)  For  the  purposes  of  this  section  the  expression  "  plant  "  includes 
any  gangway  or  ladder  used  by  any  person  employed  to  load  or  unload 
or  coal  a  ship,  and  the  expressions  "  ship  "  and  "  harbour  "  have  the 
same  meaning  as  in  the  Merchant  Shipping  Act,  1894. 

(vi.)  Buildings, 

^ 

105. — (1.)  The  provisions  of  this  Act  with  respect  to —  Application  of 

(i.)     Power   to    make    orders   as   to    dangerous    machines    (section  certain 

seventeen) ;  provisions  to 

(ii.)    Accidents;  buildings. 

(iii.)  Regulations  for  dangerous  trades  ; 

(iv.)  Powers  of  inspectors  (section  one  hundred  and  nineteen ) :  and 

(v.)  Fines  in  case  of  death  or  injury  (section  one  hundred  and  thirty- 
six) ; 
shall  have  effect  as  if  any  premises  on  which  machinery  worked  by 
steam,  water,  or  other  mechanical  power  is  temporarily  used  for  the 
purpose  of  the  construction  of  a  building  or  any  structural  work  in 
connection  with  a  building  were  included  in  the  word  **  factory,"  and 
the  purpose  for  which  the  machinery  is  used  were  a  manufacturing 
process,  and  as  if  the  person  who  by  himself,  his  agents,  or  workmen, 
temporarily  uses  any  such  machinery  for  the  before-mentioned  purpose 
were  the  occupier  of  the  said  premises  ;  and  for  the  purpose  of  the 
enforcement  of  those  provisions  the  person  so  using  any  such  machinery 
shftll  be  deemed  to  be  the  occupier  of  a  factory. 

(2.)  The  provisions  of  this  Act  with  respect  to  notice  of  accidents, 
and  the  formal  investigation  of  accidents,  shall  have  effect  as  if — 

(a)  any  building  which  exceeds  thirty  feet  in  height,  and  which 
is  being  constructed  or  repaired  by  means  of  a  scaffolding  ;  and 

(6)  any  building  which  exceeds  thirty  feet  in  height,  and   in   which 

more  than  twenty  persons,  not  being  domestic  servants,  are 

employed  for  wages, 

w'ere  included  in  the  word  "  factory,"  and  as  if,  in  the  first  case,  the 

employer  of  the  persons  engaged  in  the  construction  or  repair  and,  in  the 

second  case,  the  occupier  of  the  building,  were  the  occupier  of  a  factory. 

(vii.)  Railways. 

106. — (1.)  Where  any  Kne  or  siding  not  being  part  of  a  railway  within  Application 
the  meaning  of  the  Railway  Employment  (Prevention  of  Accidents)  of  certain 
Act,  1900,  is  used  in  connection  with  a  factory  or  workshop,  or  with  any  pfJjviB^ons  to 
place  to  which  any  of  the  provisions  of  this  Act  are  applied,  the  pro-  ^diMs -63  Arf 
visions  of  this  Act  with  respect  to —  64  yiot.  o.  .Z7,, 

/(i.)     Power   to    make   orders   as   to   dangerous    machines    (section.  ..,i. 

seventeen) ;  .  -•  •. 

(ii.)    Accidents ; 
(iii.)  Regulations  for  dangerous  trades  ; 
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1  Edw.  7,        (iv.)  Powers  of  inspectors  (section  one  hundred  and  nineteen);   and 
c.  22.  (v.)    Fines  in  case  of  death  or  injury  (section  one  hundred  and  thirty- 

""""^  six^ 

Workshop     shall  have  effect  as  if  the  line  or  siding  were  part  of  the  factory  or 
Act,  1901.     workshop. 

(2.)  If  any  such  line  or  siding  is  used  in  connection  with  more  than 

one  factory  or  workshop  belonging  to  different  occupiers,  the  foregoing 
provisions  shall  have  effect  a*  if  the  line  or  siding  were  a  separate  factory. 

Part  VI.— Home  Work. 

Ufltofont-  107.  In -the  case  of  persons  employed  in  such  classes  of  work  ixs 

workers  to  be  may  from  time  to  time  be  specified  by  Special  Order  of  the  Secretary 
^^^^^^^  oi  Sta^te— 

(1.)  The  occupier  of  every  factory  and  workshop  and  every  con- 
tractor employed  by  any  such  occupier  in  the  business  of  the  factory 
or  workshop  shall — 

(a)  keep  in  the  prescribed  form  and  manner,  and  with  the  pre- 

scribed particulars,  lists  showing  the  names  and  addresses 
of  all  persons  directly  employed  by  him,  either  as  workmen 
or  as  contractors,  in  the  business  of  the  factory  or  workshop, 
outside  the  factory  or  workshop,  and  the  places  where 
they  are  employed  ;  and 

(b)  send  to  an  inspector  such  copies  of  or  extracts  from  those 

lists  as  the  inspector  may  from  time  to  time  require ;  and 

(c)  send  on  or  before  the  first  day  of  February  and  the  first  day 

of  August  in  each  year  copies  of  those  lists  to  the  district 
council  of  the  district  in  which  the  factory  or  workshop  is 
situate. 
(2.).  Every  district  council  shall  cause  the  lists  received  in  pursuance 
of  this  section  to  be  examined,  and  shall  furnish  the  name  and 
place  of  employment  of  every  outworker  included  in  any  such  list 
whose  place  of  employment  is  outside  its  district  to  the  council  of 
the  district  in  which  his  place  of  employment  is. 
(3.)  The  lists  kept  by  the  occupier  or  contractor  shall  be  open  to 
inspection  by  any  inspector  under  this  Act,  and  by  any  officer 
duly  authorised  by  the  district  council,  and  the  copies  sent  to  the 
council  and  the  particulars  furnished  by  one  council   to  another 
shall  be  open  to  inspection  by  any  inspector  under  this  Act. 
(4.)  This  section  shall  apply  to  any  place  from  which  any  work  is 
given  out,  and  to  the  occupier  of  that  place,  and  to  every  con- 
tractor employed  by  any  such  occupier  in  connection  with  the  said 
work,  as  if  that  place  were  a  workshop. 
(5.)  In  the  event  of  a  contravention  of  this  section  by  the  occupier 
of  a  factory,  workshop,  or  place,  or  by  a  contractor,  the  occupier 
or  contractor  shall  be  liable  to  a  fine  not  exceeding  forty  shillings, 
and  in  the  case  of  a  second  or  subsequent  offence,  not  exceeding 
five  pounds. 
Brnployment        108. — (1.)  If  the  district  council  within  whose  district  is  situate  ai 
of  penon  in     place  in  which  work  is  carried  on  for  the  purpose  of  or  in  connection  with 
utLwholeflome   ^jjg  business  of  a  factory  or  workshop  give  notice  in  writing  to  the 
premiBeB.         occupier  of  the  factory  or  workshop  or  to  any  contractor  employed  by  an v 
such  occupier,  that  that  place  is  injurious  or  dangerous  to  the  health 
of  the  persons  employed  therein,  then,  if  the  occupier  or  contractor  after 
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the  expiration  of  one  month  from  receipt  of  the  notice  gives  out  work     1  Edw.  7, 
to  be  done  in  that  place,  and  the  place  is  found  by  the  court  having        c-  22, 
cognizance  of  the  case  to  be  so  injurious  or  dangerous,  he  shall  be  liable  , 

to  a  fine  not  exceeding  ten  pounds.  WtyrZhop 

(2.)  This  section  shall  apply  in  the  case  of  the  occupier  of  any  place     Act,  1901. 
from  which  any  work  is  given  out  as  if  that  place  were  a  workshop.  

(3.)  This  section  shall  not  apply  except  in  the  case  of  persons  employed 
in  such  classes  of  work  as  the  Secretary  of  State  may  specify  by  Special 
Order. 

109.  If  the  occupier  of  a  factory  or  workshop,  or  of  any  place  from  Making  of 
which  any  work  is  given  out,  or  any  contractor  employed  by  any  such  wearing 
occupier,  causes  or  allows  wearing  apparel  to  be  made,  cleaned,  or  f?^*'?^  where 
repaired,  in  any  dwelling-house  or  building  occupied  therewith,  whilst  go^'ielffeTer 
any  inmate  of  the  dwelling-house  is  suffering  from  scarlet  fever  or  <,,  small-pox. 
small-pox,  then,  unless  he  proves  that  he  was  not  aware  of  the  existence 
of  the  illness  in  the  dwelling-house,  and  could  not  reasonably  have 
been  expected  to  become  aware  of  it,  he  shall  be  liable  to  a  fine  not  ex- 
ceeding ten  pounds. 

110. — (1.)  If  any  inmate  of  a  house  is  suffering  from  an  infectious  Prohibition  of 
disease  to  which  this  section  applies,  the  district  council  of  the  district  home  work  in 
in  which  the  house  is  situate  may  make  an  order  forbidding  any  work  pl«5«8,^l»«« 
to  which  this  section  applies  to  be  given  out  to  any  person  living  or  work-  i^f^^qg 
ing  in  that  house,  or  such  part  thereof  as  may  be  specified  in  the  order,  disease, 
and  any  order  so'  made  may  be  served  on  the  occupier  of  any  factory 
or  workshop,  or  any  other  place  from  which  work  is  given  out,  or  on  the 
contractor  employed  by  any  such  occupier. 

(2.)  The  order  may  be  made  notwithstanding  that  the  person  suffering 
from  an  infectious  disease  may  have  been  removed  from  the  house, 
and  the  order  shall  be  made  either  for  a  specified  time  or  subject  to  the 
condition  that  the  house  or  part  thereof  liable  to  be  infected  shall  be 
disinfected  to  the  satisfaction  of  the  medical  officer  of  health,  or  that 
other  reasonable  precautions  shall  be  adopted. 

(3.)  In  any  case  of  urgency  the  powers  conferred  on  the  district 
council  bv  this  section  mav  be  exercised  by  anv  two  or  more  members 
of  the  council  acting  on  the  advice  of  the  medical  officer  of  health. 

(4.)  If  any  occupier  or  contractor  on  whom  an  order  under  this 
section  has  be^n  served  contravenes  the  provisions  of  the  order,  he  shall 
be  liable  to  a  fine  not  exceeding  ten  pounds. 

(5.)  The  infectious  diseases  to  which  this  section  applies  are  the 
infectious  diseases  required  to  be  notified  under  the  law  for  the  time  being 
in  force  in  relation  to  the  notification  of  infectious  diseases,  and  the 
work  to  which  this  section  applies  is  the  making,  cleaning,  washing, 
altering,  ornamenting,  finishing  and  repairing  of  wearing  apparel  and 
any  work  incidental  thereto,  and  such  other  classes  of  work  as  may  be 
specified  by  Special  Order  of  the  Secretary  of  State. 

111.  The  application  of  this  Act  to  domestic  factories  and  domestic  Applicatian  of 
workshops  shall  be  subject  to  the  following  provisions  : —  this  Act  to 

(1.)  The  regulations  with  respect  to  the  hours  of  employment  of  domestic 
women,  young  persons,  and  children,  shall  not  apply  to  any  such  ^^^J^r^t!' 
factory  or  workshop,  and  in  lieu  thereof  the  following  regulations 
shall  be  observed  therein  : — 
(a)  A  young  person  or  child  shall  not  be  employed  in  the  factory 
or  workshop  except  during  the  period  of  employment  here- 
inafter mentioned ;   and 
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I  Edw.  7  (6)  The  period  of  employment  for  a  young  person  shall,  except 

^'  *^^'  on  Saturday,  begin  at  six  o'clock  in  the  morning  and  end 

Factory  ai  d  ^^  "^^®  o'clock  in  the  evening,  and  shall  on  iSaturday  begin 

Worksho^f  ^^  s^^  o'clock  in  the  morning  and  end  at  four  o'clock  in 

Act^  1901.  the  afternoon  ;    and 

(c)  There  shall  be  allowed  to  every  young  person  for  meals  and 

absence  from  work  during  the  period  of  employment  not 
less,  except  on  Saturday,  than  four  hours  and  a  half,  and 
on  Saturday  than  two  hours  and  a  half ;  and 
(d)  The  period  of  employment  for  a  child  on  every  day  either 
shall  begin  at  six  o'clock  in  the  morning  and  end  at  one 
o'clock  in  the  afternoon,  or  shall  begin  at  one  o'clock  in 
the  afternoon  and  end  at  eight  o'clock  in.  the  evening  or 
on  Saturday  at  four  o'clock  in  the  afternoon ;  and  for  the 
purpose  of  the  provisions  of  this  Act  respecting  education 
such  child  shall  be  deemed,  according  to  circumstances,  to 
be  employed  in  a  morning  or  afternoon  set ;  and 
(«)  A  child  shall  not  be  employed  before  the  hour  of  one  in  the 
afternoon  in  two  successive  periods  of  seven  days,  nor 
after  that  hour  in  two  successive  periods  of  seven  days  ; 
and  a  child  shall  not  be  employed  on  Saturday  in  any 
'  week    before   the   hour   of   one   in   the   afternoon   if   on 

any  other  day  in  the  same  week  he  has  been  employed 
'  before  that  hour,  nor  after  that  hour  if  on  any  other  day 

of  the  same  week  he  has  been  employed  after  that  hour  ; 
and 
(f)  A  child  shall  not  be  employed  continuously  for  more  than 
five  hours  without  an  interval  of  at  least  half-an-hour 
for  a  meal. 
(2.)  The   requirements  as  to   making  certain   entries  and   report* 
when  a  woman,  young  person,  or  child,  is  employed  in  pursuance 
of  an  exception,  shall  not  apply  except  so  far  as  may  be  prescribed 
from  time  to  time  by  the  Secretary  of  State. 
.  (3.)  The  provisions  of  this  Act  with  respect  to  certificates  of  fitness  for 
employment  shall  apply  to  a  domestic  factory  as  if  it  were  a  workshop 
and  not  a  factory. 
(4.)  The  following  provisions  shall  not  apply  to  a  domestic  factory 
or  to  a  domestic  workshop,  namely  : — 
(a)  the  provisions  as  to  meal  hours  being  simultaneous,  and  as  to 

prohibition  of  employment  during  meal  times  ; 
(6)  The  provisions  as  to  affixing  notices  and  abstracts,  and  as 
to  specifying  certain  matters  in  notices  so  affixed  ; 

(c)  the  provisions  as  to  holidays ; 

(d)  the  provisions  as  to  notices  of  accidents  ; 

(e)  the  provisions  as  to  means  of  ventilation,  the  drainage  o£ 

floors,  and  thermometers ; 
(/)  the  provisions  as  to  the  keeping  of  a  general  register. 
„      ,    ,    (5.)  The  provisions  of  section  one  of  this  Act  (relating  to  the  sanitary 
condition  of  a  factory)  shall  not  apply  to  a  domestic  factor}'. 
Dangerous  .112.  If  any  manufacture,  process,  or  description  of  manual  labour, 

procoBses  in     which  in  pursuance  of  this  Act  has  been  certified  by  the  Secretary  of 
f^^^^     A   St*^®  ^^  ^®  dangerous,  is  carried  on  in  a  domestic  factory  or  workshop, 
workahopa!*     ^^^  ^^®  provisions  of  this  Act  shall  apply,  as  if  the  place  were  a  factory 
or  workshop  other  than  a  domestic  factory  or  workshop. 
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1 J  3.  The  Secretary  of  State  shall  give  notice  of  the  provisions  of  this  1  Edw.  7, 
Act  relating  to  domestic  factories  and  workshops  by  the  publication        c*  22. 

of  the  prescribed  abstract  or  otherwise  as  he  thinks  fit.  _    '  , 

114. — (1.)  The  exercise  in  a  private  house  or  private  room  by  the  wa^kov 

family  dwelling  therein,  or  by  any  of  them,  of  manual  labour  by  way  of  Act,  1901. 

trade  or  for  purposes  of  gain  in  or  incidental  to  any  of  the  following         

handicrafts,  namely—  '  Abstracts  for 

(i.)     straw  plaiting  or  fi^'^^and 

(n.)    piUow-lace  makmg,  or  workshops. 

(iii.)  glove  making,  Non-appUcn- 

shall  not  of  itself  constitute  the  house  or  room  a  workshop  within  the  tion  of  Act  to 
meaning  of  this  Act.  oertam 

When  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State  that  by  domestic 
reason  of  the  light  character  of  the  handicraft  carried  on  in  any  private  ^^'"'^ops, 
house  or  private  room  by  the  family  dwelling  therein,  or  by  anv  of  them, 
it  is  expedient  to  extend  the  provisions  of  this  sub-section  to  that  handi- 
craft, he  may,  by  Special  Order,  extend  the  same  accordingly.  Part 
Two  of  this  Act  shall  apply,  so  far  as  circumstances  admit,  as  if  the 
order  were  an  order  extending  an  exception. 

(2.)  The  exercise  in  a  private  house  or  private  room  by  the  family 
dwelling  therein,  or  by  any  of  them,  of  manual  labour  for  the  purposes 
of  gain  in  or  incidental  to  any  of  the  following  purposes,  namely, — 

(i.)  the  making  of  any  article  or  of  part  of  any  article  ;  or 

(ii.)  the  altering,  repairing,  ornamenting,  or  finishing  of  any  article  ; 
or 

(iii.)  the  adapting  for  sale  of  any  article, 
shall  not  of  itself  constitute  that  house  or  room  a  workshop,  where  the 
labour  is  exercised  at  irregular  intervals,  and  does  not  furnish  the  whole 
or  principal  means  of  living  to  the  family. 

115.  The  expressions  **  domestic  factory  "  and  "  domestic  workshop  "  Definitions  of 
mean  a  private  house,  room,  or  place  which,  though  used  as  a  dwelling,  "  domestic 
is  by  reason  of  the  work  carried  on  there  a  factory  or  a  workshop,  as  the  ^S^J^^ic^ 
case  may  be,  within  the  meaning  of  this  Act,  and  in  which  neither  steam,  workshop." 
water,  nor  other  mechanical  power  is  used  in  aid  of  the  manufacturing 
process  carried  on  there,  and  in  which  the  only  persons  employed  ai'e 
members  of  the  same  family  dwelling  there. 

Part  VII.— P.\rticul.\rs  of  Work  and  Wages. 

116. — (1.)  In  every  textile  factory  the  occupier  shall,  for  the  purpose  Particulars  of 
of  enabling  each  worker  who  is  paid  by  the  piece  to  compute  the  total  ^^^^  °^  wages 
amount  of  wages  payable  to  him  in  respect  of  his  work,  cause  to  be  *^  ^  ^  kera* 
published  particulars  of  the  rate  of  wages  applicable  to  the  work  to  be  ^**^  '"*'  ^"* 
^one,  and  also  particulars  of  the  work  to  which  that  rate  is  to  be  applied, 
.as  follows  : — 

(a)  In  the  case  of  weavers  in  the  worsted  and  woollen,  other  than  the 

hosiery,  trades,  the  particulars  of  the  rate  of  wages  applicable 
to  the  work  done  by  each  weaver,  shall  be  furnished  to  him  in 
writing  at  the  time  when  the  work  is  given  out  to  him,  and 
shall  also  be  exhibited  on  a  placard  not  containing  any  other 
matter,  and  posted  in  a  position  where  it  is  easily  legible  : 

(b)  In  the  case  of  weavers  in  the  cotton  trade,  the  particulars  of  the 

rate  of  wages  applicable  to  the  work  done  by  each  weaver  shall 
be  furnished  to  him  in  writing  at  the  time  when  the  work  is 
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1  Bdw.  7,  given  out  to  him,  and  the  basis  and  conditions  by  which  the 

C'  ^-  prices  are  regulated  and  fixed  shall  also  be  exhibited  in  each  room 

Faeioru  and  ^^  ^  placard  not  containing  any  other  matter,  and   posted  in 

Workehop  ^  position  where  it  is  easily  legible  : 

Act,  1901.        (c)  In  the  case  of  every  other  worker,  the  particulars  of  the  rate  of 
—  wages  appUcable  to  the  work  to  be  done  by  each  worker  shall 

be  furnished  to  him  in  writing  at  the  time  when  the  work  is 
given  out  to  him ;  provided  that  if  the  same  particulars  are 
applicable  to  the  work  to  be  done  by  each  of  the  workers  in  one 
room  it  shall  be  sufficient  to  exhibit  them  in  that  room  on  a 
placard  not  containing  any  other  matter,  and  posted  in  a 
position  where  it  is  easily  legible  : 
(flf)  Such  particulars  of  the  work  to  be  done  by  each  worker  as  affect 
the  amount  of  wages  payable  to  him  shall  (except  so  far  as  they 
are  ascertainable  by  an  automatic  indicator)  be  furnished  to 
him  in  writing  at  the  time  when  the  work  is  given  out  to  him  : 

(e)  The  particulars  either  as  to  rate  of  wages  or  as  to  work  shall  not 

be  expressed  by  means  of  symbols  : 

(f)  Where  an  automatic  indicator  is  used  for  ascertaining  work,  the 

indicator  shall  have  marked  on  its  case  the  number  of  teeth 
in  each  wheel  and  the  diameter  of  the  driving  roller,  except  that 
in  the  case  of  spinning  machines  with  traversing  carnages  the 
number  of  spindles  and  the  length  of  the  stretch  in  such  machines 
shall  be  so  marked  in  substitution  for  the  diameter  of  the  driving 
roller : 

(g)  Where  such  particulars  of  the  work  to  be  done  by  each  worker 

as  affect  the  amount  of  wages  payable  to  him  are  ascertained 
by  an  automatic  indicator,  and  a  placard  containing  the  par- 
ticulars as  to    he  rate  of  wages  is  exhibited  in  each  room,  in 
pursuance  of  an  agreement  between  employers  and  workmen, 
and  in  conformity  with  the  requirements  of  this  section,  the 
exhibition  thereof  shall  be  a  sufficient  compliance  with  thi» 
section. 
(2.)  If  the  occupier  fails  to  comply  with  the  requirements  of  this 
section,  or  fraudulently  uses  a  false  indicator  for  ascertaining  the  par- 
ticulars or  amount  of  any  work  paid  for  by  the  piece  or  if  any  workman 
fraudulently  alter?  an  automatic  indicator,  the  occupier  or  workman, 
as  the  case  may  be,  shall  be  liable  for  each  offence  to  a  fine  not  exceeding 
ten  pounds,  and  in  the  case  of  a  second  or  subsequent  conviction  within 
two  years  from  the  'ast  conviction  for  that  offence  not  less  than  one 
pound.    Provided  that  an  indicator  shall  not  be  deemed  false  if  it  complies 
with  the  requirements  of  this  section. 

(3.)  If  anyone  engaged  as  a  worker  in  a  factory,  having  received 
any  such  particulars,  whether  they  are  furnished  directly  to  him  or  to 
a  fellow  workman,  disclo-es  the  particulars  for  the  purpose  of  divulging 
a  trade  secret,  he  shall  be  liable  to  a  fine  not  exceeding  ten  pounds. 

(4.)  If  anyone  for  the  purpose  of  obtaining  knowledge  of  or  divulging 
a  trade  secret  solicits  or  procures  a  person  so  engaged  in  a  factory  t^> 
disclose  any  such  particulars,  or  with  that  object  pays  or  rewards  any 
such  person,  or  causes  any  such  person  to  be  paid  or  rewarded  for  dis- 
closing any  such  particulars,  he  shall  be  Uable  to  a  fine  not  exceeding 
ten  pounds. 

(5.)  The  Secretary  of  State,  on  being  satisfied  by  the  report  of  an 
inspector  that  the  provisions  of  this  section  are  applicable  to  any  class. 
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of  non-textile  factories,  or  to  any  class  of  workshops,  may,  if  he  thinks     i  £dw.  7, 
fit,  by  Special  Order,  apply  the  provisions  of  this  section  to  any  such       .c  22. 
class,  subject  to  such  modifications  as  may  in  his  opinion  be  necessary        " 
for  adapting  those  provisions  to  the  circumstances  of  the  case.     He  may     %'orkihw 
also   by  any  such  order  apply  those  provisions,  subject  to  such  modi-    Act,  1901. 

ficutions  as  may,  in  his  opinion,  be  necessary  for  adapting  them  to         

the  circumstances  of  the  case,  to  any  class  of  persons  of  whom  lists  may 
be  required  to  be  kept  under  the  provisions  of  this  Act  relating  to  out- 
workers, and  to  the  employers  of  those  persons. 

117.  Every  Act  for  the  time  being  in  force  relating  to  weights  and  Inspeotion  of 
measures  shall  extend  to  weights,  measures,  scales,  balances,  steelyards,  ^©JflrlitB  aod 
and  weighing  machines  used  in  a  factory  or  workshop  in  checking  or  ^®*'^"*"  '^"^ 
ascertaining  the  wages  of  any  person  employed  therein,  in  like  manner  taming  wages, 
as  if  they  were  used  in  the  sale  of  goods,  and  as  if  the  factory  or  work- 
shop were  a  place  where  ffoods  are  kept  for  sale,  and  every  such  Act 
shall  apply  accordingly,  and  every  inspector  of,  or  other  person  authorised 
to  inspect  or  examine  weights  and  measures,  shall  inspect,  stamp,  mark, 
search  for,  and  examine  the  said  weights  and  measures,  scales,  balances, 
steelyards,  and  weighing  machines  accordingly,  and  for  that  purpose 
shall  have  the  same  powers  and  duties  as  he  has  in  relation  to  weights, 
measures,  scales,  balances,  steelyards,  and  weighing  machines,  used 
in  the  sale  of  goods. 

Part  VIII. — ^Administration. 
(i.)  Inspection. 

118. — (1.)  The  Secretary  of  State,  with  the  approval  of  the  Treasury  Appointment 
as  to  numbers  and  salaries,  may  appoint  such  inspectors  (under  whatever  »nd  duties  of 
title  he  may  from  time  to  time  fix)  and  such  clerks  and  servants  as  he  >^PJc*o«  w»4 
thinks  necessary  for  the  execution  of  this  Act,  and  may  assign  to  them  aerraitir 
their  duties  and  award  them  their  salaries,  and  may  appoint  a  chief 
inspector  with  an  office  in  London  and  may  regulate  the  cases  and 
manner  in  which  the  inspectors,  or  any  of  them,  are  to  execute  and 
perform  the  powers  and  duties  of  inspectors  under  this  Act  and  may 
remove  such  inspectors,  clerks,  and  servants. 

(2.)  In  the  appointment  of  inspectors  of  factories  in  Wales  and  Mon- 
mouthshire, among  candidates  otherwise  equally  qualified,  persons 
having  a  knowledge  of  the  Welsh  language  shall  be  preferred. 

(3.)  Notice  of  the  appointment  of  every  inspector  shall  be  published 
in  the  London  Gazettt. 

(4.)  The  salaries  of  the  inspectors,  clerks,  and  servants,  and  the 
expenses  incurred  by  them  or  by  the  Secretary  of  State  in  the  execution 
of  this  Act,  shall  be  paid  out  of  moneys  provided  by  Parliament. 

(5.)  A  person  who  is  the  ocxsupier  of  a  factory  or  workshop,  or  is 
directly  or  indirectly  interested  therein  or  in  any  process  or  business 
carried  on  therein,  or  in  a  patent  connected  therewith,  or  is  employed  in 
or  about  a  factory  or  workshop,  shall  not  act  as  an  inspector. 

(6.)  An  inspector  shall  not  be  liable  to  serve  in  any  parochial  or 
municipal  office. 

(7.)  Such  annual  report  of  the  proceedings  of  the  inspectors  as  the 
Secretary  of  State  directs  shall  be  laid  before  both  Houses  of  Parliament. 

(8.)  A  reference  in  this  Act  to  an  inspector  refers,  unless  it  is  otherwise 
expressed,  to  an  inspector  appointed  in  pursuance  of  this  section,  and  a 
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Powers  of 
inspeoton. 


1  Edw.  7,     notice  or  other  document  required  by  this  Act  to  be  sent  to  an  inspector 
^^-        shall  be  sent  to  such  inspector  as  a  Secretary  of  State  directs,  by  declara- 
Factorv  and   ^'^^  published  in  the  London  Gazette  or  otherwise  as  he  thinks  expedient 
Workshop     ^^^  making  the  same  known  to  all  persons  interested. 

119. — (1.)  An  inspector  shall,  for  the  purpose  of  the  execution  of  this 
Act,  have  power  to  do  all  or  any  of  the  following  things,  namely, — 

(a)  To  enter,  inspect,  and  examine  at  all  reasonable  times,  by  day 
and  night,  a  factory  and  a  workshop  and  every  part  thereof, 
when  he  has  reasonable  cause  to  believe  that  any  person  is 
employed  therein,  and  to  enter  by  day  any  place  which  he  has 
reasonable  cause  to  believe  to  be  a  factory  or  workshop  ;  and 

(b)  To  take  with  him  in  either  case  a  constable  into  a  factory  or 
workshop  in  which  he  has  reasonable  cause  to  apprehend 
any  serious  obstruction  in  the  execution  of  his  duty  ;  and 

(c)  To  require  the  production  of  the  re)?isters,  certificates,  notices 
and  documents  kept  in  pursuance  of  this  Act,  and  to  inspect, 
examine,  and  copy  the  same  ;  and 

(d)  To  make  such  examination  and  inquiry  as  may  be  necessary 
to  ascertain  whether  the  enactments  for  the  time  being  in  force 
relating  to  public  health  and  the  enactments  of  this  Act  are 
complied  with,  so  far  as  respects  the  factory  or  workshop  and 
the  persons  employed  therein ;    and 

(e)  To  enter  any  school  in  which  he  has  reasonable  cause  to  believe 
that  children  employed  in  a  factory  or  workshop  are  for  the  time 
being  educated ;  and 

(/)  To  examine,  either  alone  or  in  the  presence  of  any  other  person, 
as  he  thinks  fit,  with  respect  to  matters  under  this  Act,  every 
person  whom  he  finds  in  a  factory  or  workshop,  or  such  a  school 
as  aforesaid,  or  whom  he  has  reasonable  cause  to  believe  to  be  or 
to  have  been  within  the  preceding  two  months  employed  in  a 
factory  or  workshop,  and  to  require  every,  such  person  to  be  so 
examined  and  to  sign  a  declaration  of  the  truth  of  the  matters 
respecting  which  he  is  so  examined  ;  and 
(g)  To  exercise  such  other  powers  as  may  be  necessary  for  carrying  this 

Act  into  effect. 
(2.)  The  occupier  of  every  factory  and  workshop,  his  agents  and  ser- 
vants, shall  furnish  the  means  required  by  an  inspector  as  necessary  for 
an  entry,  inspection,  examination,  inquiry,  or  the  exercise  of  his  powers 
under  this  Act  in  relation  to  that  factory  or  workshop. 

(3.)  If  any  person  wilfully  delays  an  inspector  in  the  exercise  of  any 
power  under  this  section,  or  fails  to  comply  with  the  requisition  of  an 
inspector  in  pursuance  of  this  section,  or  to  produce  any  certificate  or 
document  which  he  is  required  by  or  in  pursuance  of  this  Act  to  produce, 
or  conceals  or  prevents  or  attempts  to  conceal  or  prevent  a  woman, 
young  person,  or  child,  from  appearing  before  or  being  examined  by  an 
inspector,  that  person  shall  be  deemed  to  obstruct  an  inspector  in  the 
execution  of  his  duties  under  this  Act : 

Provided  that  no  one  shall  be  required  under  this  section  to  answer 
any  question  or  to  give  any  evidence  tending  to  criminate  himself. 

(4.)  Where  an  inspector  is  obstructed  in  the  execution  of  his  duties 
under  this  Act,  the  person  obstructing  him  shall  be  liable  to  a  fine  not 
exceeding  five  pounds ;  and  where  an  inspector  is  so  obstructed  in  a 
factory  or  workshop,  other  than  a  domestic  factory  or  a  domestic  work- 
shop, the  occupier  of  that  factory  or  workshop  shall  be  liable  to  a  fine 


not  exceeding  five,  or  where  the  offence  is  committed  at  night  twenty,     l  Edw.  7, 
pounds ;  and  where  an  inspector  is  so  obstructed  in  a  domestic  factory        <^*  S^* 
or  a  domestic  workshop,  the  occupier  shall  be  liable  to  a  fine  not  exceeding  p^TZT  ^ 
one  pound,  or  where  the  offence  is  committed  at  night  five  pounds ;     ^^!^;^ 
and  in  the  case  of  a  second  or  subsequent  conviction  under  this  section     Act,  1901. 

in  relation  to  a  factory  within  two  years  from  the  last  conviction  for  the         

same  ofience,  a  fine  not  less  than  one  pound  shall  be  imposed  for  each 
ofience. 

120.  An  inspector,  if  so  authorised  in  writing  under  the  hand  of  the  Right  of 
Secretary  of  State,  may,  although  he  is  not  a  counsel,  or  solicitor,  or  inspector  to 
law  agent,  prosecute,  conduct,  or  defend,  before  a  court  of  summary  ^^^^^^ 
jurisdiction  or  justice,  any  information,  complaint,  or  other  proceeding  before 
arising  under  this  Act,  or  in  the  discharge  of  his  duty  as  inspector.         maeriBtrateB. 

121.  Every  inspector  shall  be  furnished  with  the  prescribea  certificate  Certificate  of 
of  his  appointment,  and  on  applying  for  admission  to  a  factory  or  work-  appointment 
shop  shall,  if  so  required,  produce  the  said  certificate  to  the  occupier,      o'  inspector. 

(iii.)  Local  Authorities, 

125.  For  the  purpose  of  their  duties  with  respect  to  workshops  and  Powers  of 
workplaces  under  this  Act,  and  under  the  law  relating  to  public  health,  1«»1  authori- 
the  district  council  and  their  officers  shall,  without  prejudice  to  their  ^^  •"^  *^®^ 
other  powers,  have  all  such  powers  of  entry,  inspection,  taking  legal 
proceedings,  or  otherwise,  as  an  inspector  under  this  Act. 

(iv.)  Special  Orders. 

126.  The  following  provisions  shall  apply  to  such  orders  made  by  the  provisions  as 
Secretary  of  State  in  pursuance  of  this  Act  as  are  in  this  Act  referred  to  to  special 

as  Special  Orders  :—  ^'^•'^  ^* 

(1.)  The  order  shall  be  under  the  hand  of  the  Secretary  of  State  |J^J^   "^ 
and  shall  be  published  in  such  manner  as  the  Secretary  of  State 
thinks  best  adapted  for  the  information  of  all  persons  concerned, 
and  shall  come  into  operation  at  the  date  of  its  publication, 
or  at  any  later  date  mentioned  in  the  order  : 

(2.)  The  order  may  be  temporary  or  permanent,  conditional  or  un- 
conditional, and  whether  granting  or  extending  an  exception  or 
prohibition,  or  directing  the  adoption  of  any  special  means  or 
provision,  or  rescinding  a  previous  order,  or  effecting  any  other 
thing,  may  do  so  either  wholly  or  partly : 

(3.)  The  order  shall  be  laid  as  soon  as  may  be  before  both  Houses  of 
Parliament,  and  if  either  House  of  Parliament,  within  the  next 
forty  days  after  the  order  has  been  so  laid  before  that  House, 
resolves  that  the  order  ought  to  be  annulled,  it  shall  after  the  date 
of  that  resolution  be  of  no  effect,  without  prejudice  to  the 
validitv  of  anything  done  in  the  meantime  under  the  order 
or  to  the  making  of  a  new  order  : 

(4.)  The  order,  while  it  is  in  force,  shall,  so  far  as  is  consistent  with  the 
tenor  thereof,  apply  as  if  it  formed  part  of  the  enactment  which 
provides  for  the  making  of  the  order. 

(v.)  Notices y  Registers,  and  Returns. 

127. — (1.)  Every  person  shall,  within  one  month  after  he  begins  to  Notice  of 
occupy  a  factory  or  workshop,  serve  on  the  inspector  for  the  district  a  occupation  of 
written  notice  containing  the  name  of  the  factory  or  workshop,  the  place  *»o*p'y  o' 
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where  it  is  situate,  the  address  to  which  he  desires  his  letters   to  be 
addressed,  the  nature  of  the  work,  the  nature  and  amount  of  the  moving 

Eower  therein,  and  the  name  of  the  person  or  firm  under  which  the 
usiness  of  the  factory  or  workshop  is  to  be  carried  on. 

(2.)  In  the  event  of  a  contravention  of  this  section  by  the  occupier  of  a 
factory  or  workshop,  he  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

(3.)  Where  an  inspector  receives  notice  in  pursuance  of  this  section 
with  respect  to  a  workshop,  he  shall  forthwith  forward  the  notice  to  the 
district  council  of  the  district  in  which  the  workshop  is  situate. 

128. — (1.)  There  shall  be  affixed  at  the  entrance  of  every  factory 
and  workshop,  and  in  such  other  parts  thereof  as  an  inspector  for  the 
time  being  directs,  and  be  constantly  kept  so  affixed  in  the  prescribed 
form  and  in  such  position  as  to  be  easily  read  by  the  persons  employed 
in  the  factory  or  workshop — 

(a)  The  prescribed  abstract  of  this  Act ;  and 

(b)  A  notice  of  the  name  and  address  of  the  prescribed  inspector  ;  and 

(c)  A  notice  of  the  name  and  address  of  the  certif3dng  surgeon  for 

the  district;   and 

(d)  A  notice  of  the  clock  (if  any)  by  which  the  period  of  emplo3anent  and 

times  for  meals  in  the-factory  or  worksnop  are  regulated ;  and 

(e)  Every  notice  and  document  required  by  this  Act  to  be  affixed  in 

the  factory  or  workshop. 

(2.)  In  the  event  of  a  contravention  of  this  section  in  a  factory  or 
workshop,  the  occupier  of  the  factory  or  workshop  shall  be  liable  to  a 
fine  not  exceeding  forty  shillings. 

129. — (1.)  In  every  factory  and  workshop  there  shall  be  kept  a 
register,  called  the  general  register,  showing  in  the  prescribed  form  the 
prescribed  particulars  as  to— 

(a)  the  cnildren  and  young  persons  employed  in  the  factory  or  work- 

shop ;  and 

(b)  the  limewashing  of  the  factory  or  workshop ;  and 

(c)  every  accident  occurring  in  the  factory  or  workshop  of  which 

notice  is  required  to  be  sent  to  an  inspector ;  and 

(d)  every  special  exception  of  which  the  occupier  of  the  factory  or 

workshop  avails  nimself ;  and 

(e)  such  other  matters  as  may  be  prescribed. 

(2.)  Where  any  entry  is  required  by  this  Act  to  be  made  in  the  general 
register,  the  entry  made  by  the  occupier  of  a  factory  or  workshop  or  on 
liis  behalf  shall,  as  against  him,  be  admissible  as  primd  facie  evidence  of 
the  facts  therein  stated,  and  the  failure  to  make  any  entry  so  required 
with  respect  to  the  observance  of  any  provision  of  this  Act  shall  be 
admissible  as  primd  facie  evidence  that  that  provision  has  not  been 
observed. 

(3.)  The  register  shall  at  all  reasonable  times  be  open  to  inspection  by 
the  certifying  surgeon  of  the  district. 

(4.)  The  occupier  of  a  factory  or  workshop  shall  send  to  an  inspector 
such  extracts  from  the  general  register  as  the  inspector  from  time  to 
time  requires  for  the  execution  of  his  duties  under  this  Act. 

(5.)  If  in  any  factory  or  workshop  any  reauirement  of  this  section 
is  not  complied  with,  the  occupier  shall  be  liable  to  a  fine  not  exceeding 
five  pounds. 

130. — (1 .)  The  occupier  of  every  factory  or  workshop  shall,  on  or  before 
such  days  as  the  Secretary  of  State  may  direct,  at  intervals  of  not  less 
than  otie  nor  more  than  three  years,  send  to  the  chief  Inspector  of 
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Factories  a  correct  return  specifying,  with  respect  to  such  day  or  dskjB,     1  Edw.  7, 
or  such  period  as  the  Secretary  of  State  may  direct,  the  number  of  persons        ^'  ^^' 
employ^  in  the  factory  or  workshop,  with  such  particulars  as  to  the  pa^^^f^^ 
age,  sex,  and  occupation,  of  the  persons  employed  as  the  Secretary     Workehap 
of  State  may  direct,  and  in  default  in  complying  with  this  section  shall    Act,  1901. 
be  liable  to  a  fine  not  exceeding  ten  pounds.  

(2.)  The  occupier  of  any  place  to  which  any  of  the  provisions  of  this 
Act  apply  shall,  if  so  required  by  the  Secretary  of  State,  make  to  the 
Chief  Inspector  of  the  Factories  a  like  return  as  is  required  to  be  made 
by  this  section,  and  shall  be  liable  to  a  fine  for  default  in  compUance 
with  the  requirement. 

131.  Every  district  council  shall  keep  a  register  of  all  workshops  Befiristem  of 
situate  within  their  district.  workshops. 

Part  IX. — ^Legal  Proceedings. 

135. — (1.)  If  a  factory  or  workshop  is  not  kept  in  conformity  with  Pine  for  not 
this  Act,  the  occupier  thereof  shall  be  liable  to  a  fine  not  exceeding  ten  keeping 
pounds,  and,  in  the  case  of  a  second  or  subsequent  conviction  in  relation  ^^^  °' 
to  a  factory  within  two  years  from  the  last  conviction  for  the  same  i^  oonfomity 
offence,  not  less  than  one  pound  for  each  ofEence.  with  Act. 

(2.)  The  court  of  summary  jurisdiction,  in  addition  to  or  instead  of 
inflicting  a  fine,  may  order  certain  means  to  be  adopted  by  the  occupier, 
within  the  time  named  in  the  order,  for  the  purpose  of  bringing  his  factory 
or  workshop  into  conformity  with  this  Act.  The  court  may,  on  appli- 
cation, enlarge  the  time  so  named,  but  if,  after  the  expiration  of  the  time 
as  originally  named  or  enlarged  by  subsequent  order,  the  order  is  not 
complied  with,  the  occupier  shall  be  liable  to  a  fine  not  exceeding  one 
pound  for  every  day  on  which  the  non-compliance  continues. 

136.  If  any  person  is  killed,  or  dies,  or  suflers  any  bodily  injury  or  Fines  in  case 
injury  to  health,  in  consequence  of  the  occupier  of  a  factory  or  workshop  p'.death  or 
having  neglected  to  observe  any  provision  of  this  Act  or  any  regulation  ^^^^^' 
made  in  pursuance  of  this  Act,  the  occupier  of  the  factory  or  workshop 
shall  be  uable  to  a  fine  not  exceeding  one  hundred  pounds,  and,  in  the 
case  of  a  second  or  subsequent  conviction  in  relation  to  a  factory  within 
two  years  from  the  last  conviction  for  the  same  offence,  not  less  than  one 
pound  for  each  offence  and  the  whole  or  part  of  the  fine  may  be  applied 
for  the  benefit  of  the  injured  person  or  his  family,  or  otherwise  as  the 
Secretary  of  State  determines  : 

Provided  as  follows  : — 

(a)  In  the  case  of.  injury  to  health  the  occupier  shall  not  be  liable 

under  this  section  unless  the  injury  was  caused  directly  by 
the  neglect : 

(b)  The  occupier  shall  not  be  liable  to  fine  imder  this  section  if  an 

information  against  him  for  not  observing  the  provision  or 
regulation  to  the  breach  of  which  the  death  or  injury  was  attri- 
butable, has  been  heard  and  dismissed  previous  to  the  time 
when  the  death  or  injury  was  inflicted. 
137. — (1.)  Where  anv  person  is  employed  in  a  factory  or  workshop,  Fine  for 
other  than  a  domestic  factory  or  a  domestic  workshop,  contrary  to  the  ©mploylngr 
provisions  of  this  Act,  the  occupier  of  the  factory  or  workshop  shall  be  ?*'**'^T"t 
liable  to  a  fine  not  exceeding  three,  or  if  the  offence  was  committed  '"^ 
during  the  night  five,  pounds  for  each  person  so  employed,  and,  in  the 
case  of  a  second  or  subsequent  conviction  in  relation  to   a   factory 
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within  two  years  from  the  last  conviction  for  the  same  offence,  not  less 
than  one  pound  for  each  offence  ;  and  where  any  person  is  so  employed 
in  a  domestic  factory  or  a  domestic  workshop  the  occupier  shall  be 
Hable  to  a  fine  not  exceeding  one,  or  if  the  offence  was  committed  during 
the  night  two  pounds,  for  each  person  so  employed,  and,  in  the  case  of  a 
second  or  subsequent  conviction  within  two  years  from  the  last  con- 
viction in  relation  to  a  factory  for  the  same  offence,  not  less  than  one 
pound  for  each  offence. 

(2.)  If  a  woman,  young  person,  or  child  is  not  allowed  times  for  meals 
and  absence  from  work  as  required  by  this  Act,  or  during  any  part  of 
the  times  allowed  for  meals  or  absence  from  work  is,  in  contravention 
of  the  provisions  of  this  Act,  employed  in  the  factory  or  work- 
shop, or  allowed  to  remain  in  any  room,  the  woman,  young  person, 
or  child  shall  be  deemed  to  be  employed  contrary  to  the  provisions  of 
this  Act. 

138. — (1.)  If  a  young  person  or  child  is  employed  in  a  factory  or 
workshop  contrary  to  the  provisions  of  this  Act,  the  parent  of  the  young 
person  or  child  shall  be  liable  to  a  fine  not  exceeding  twenty  shillings  for 
each  offence,  unless  it  appears  to  the  court  that  the  offence  was  committed 
without  the  consent,  connivance,  or  wilful  default,  of  the  parent. 

(2.)  If  the  parent  of  a  child  neglects  to  cause  the  cluld  to  attend 
school  in  acconiance  with  this  Act,  he  shall  be  liable  to  a  fine  not  exceed- 
ing twenty  shillings  for  each  offence. 

139.  If  any  person — 

{a)  forges  or  counterfeits  any  certificate  for  the  purposes  of  this 
Act  (for  the  forgery  or  counterfeiting  of  which  no  other  punish- 
ment is  provided) ;  or 

(6)  gives  or  signs  any  such  certificate  knowing  the  same  to  be  false 
in  any  material  particular ;  or 

(c)  knowingly  utters  or  makes  use  of  any  certificate  so  forged,  counter- 
feited, or  false  as  aforesaid  ;  or 

{d)  knowingly  utters  or  makes  use  of  as  applying  to  any  person  a 
certificate  which  does  not  so  apply ;  or 

(e)  personates  any  person  named  in  a  certificate  ;  or 

(/)  falsely  pretends  to  be  an  inspector ;  or 

(g)  wilfully  connives  at  the  forging,  counterfeiting,  giving,  signing, 
uttering,  making  use,  or  personating  as  aforesaid ;  or 

(h)  wilfully  makes  a  false  entry  in  any  register,  notice,  certificate,  or 
document,  required  by  this  Act  to  be  kept  or  served  or  sent ;  or 

(i)  wilfuUy  makes  or  signs  a  false  declaration  under  this  Act ;  or 

{})  knowinely  makes  use  of  any  such  false  entry  or  declaration, 
he  shall  be  liable  to  a  fine  not  exceeding  twenty  pounds,  or  to  imprison- 
ment for  a  term  not  exceeding  three  months,  with  or  without  hard 
labour. 

140.  Where  an  offence  for  which  the  occupier  of  a  factory  or  work- 
shop is  liable  under  this  Act  to  a  fine  has  in  fact  been  committed  by 
some  agent,  servant,  workman,  or  other  person,  that  agent,  servant, 
workman,  or  other  person,  shall  be  liable  to  the  like  fine  as  if  he  were 
the  occupier. 

141 — (1.)  Where  the  occupier  of  a  factory  or  workshop  is  charged 
with  an  offence  against  this  Act,  he  shall  be  entitled  upon  information 
duly  laid  by  him  to  have  any  other  person  whom  he  charges  as  the 
actual  offender  brought  before  the  court  at  the  time  appointed  for  hearing 
the  charge ;  and  if,  after  the  commission  of  the  offence  has  been  proved, 
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the  occupier  of  the  factory  or  workshop  proves  to  the  satisfaction  of  the    1  Edw.  7, 
court —  c.  22. 

(a)  that  he  has  used  due  diligence  to  enforce  the  execution  of  this  _,    ,  , 

Act;  and  w^}^ 

(b)  that  the  said  other  person  had  committed  the  offence  in  question     Act,  1901. 

without  his  knowledge,  consent,  or  connivance,  

that  other  person  shall  be  summarily  convicted  of  the  offence,  and  the 
occupier  shall  be  exempt  from  any  fine.  The  person  so  convicted  shall, 
in  the  discretion  of  the  court,  be  also  liable  to  pay  any  costs  incidental 
to  the  proceedings. 

(2.)  When  it  is  made  to  appear  to  the  satisfaction  of  an  inspector  at 
the  time  of  discovering  an  offence — 

(a)  that  the  occupier  of  the  factory  or  workshop  has  used  all  due 

diligence  to  enforce  the  execution  of  this  Act ;  and 

(b)  by  what  person  the  ofience  has  been  committed ;   and 

(c)  that  it  has  been  committed  without  the  knowledge,  consent, 

or  connivance  of  the  occupier  and  in  contravention  of  his 

orders, 
the  inspector  shall  proceed  against  the  person  whom  he  believes  to  be 
the  actual  offender  without  first  proceeding  against  the  occupier  of 
the  factory  or  workshop. 

142.  Where  in  a  factory  the  owner  or  hirer  of  a  machine  or  implement  Owner  of 
moved  by  steam,  water,  or  other  mechanical  power,  is  some  person  machine  liable 
other  than  the  occupier  of  the  factory,  the  owner  or  hirer  shall,  so  far  "*  ^^^^ 

as  respects  any  offence  against  this  Act  committed  in  relation  to  a  ^^^^"^ 
person  who  is  employed  in  or  about  or  in  connection  with  that  machine 
or  implement,  and  is  in  the  employment  or  pay  of  the  owner  or  hirer, 
be  deemed  to  be  the  occupier  of  the  factory. 

143.  A  person  shall  not  be  liable  in  respect  of  a  repetition  of  the  same  Limit  to  on- 
kind  of  offence  from  day  to  day  to  any  larger  amount  of  fines  than  the  mnlative  fines, 
highest  fine  fixed  by  this  Act  for  the  offence,  except — 

(a)  where  the  repetition  of  the  offence  occurs  after  an  information 
has  been  laid  for  the  previous  offence  ;  or 

(6)  where  the  offence  is  one  of  employing  two  or  more  persons, 
contrary  to  the  provisions  of  this  Act. 

144. — (1.)  All  offences  under  this  Act  shall  be  prosecuted,  and  all  Proseontion  of 
fines  under  this  Act  shall  be  recovered,  on  summary  conviction,  before  offenoes  and 
a  court  of  summary  jurisdiction  in  manner  provided  by  the  Summary  ap^Ii^tion^of 
Jurisdiction  Acts.  fjn^g^ 

(2.)  A  summary  order  may  be  made  for  the  purposes  of  this  Act 
by  a  court  of  summary  jurisdiction  in  manner  provided  by  the  Summary 
Jurisdiction  Acts. 

(3.)  All  fines  imposed  in  pursuance  of  this  Act  shall,  save  as  otherwise 
expressly  provided  for  by  this  Act,  be  paid  into  the  Exchequer. 

(4.)  Where  a  proceeding  is  taken  before  a  court  of  summary  juris- 
diction with  respect  to  an  offence  against  this  Act  alleged  to  be  committed 
in  or  with  reference  to  a  factory  or  workshop,  the  occupier  of  the  factory 
or  workshop,  and  the  father,  son,  or  brother  of  the  occupier  of  the 
factory  or  workshop,  shall  not  be  qualified  to  act  as  a  member  of  the 

court. 

(5.)  A  person  engaged  in,  or  being  an  oflficer  of  any  association  of 
persons  engaged  in,  the  same  trade  or  occupation  as  a  person  charged 
with  any  offence  under  this  Act  shall  not  act  as  justice  of  the  peace  in 
hearing  and  determining  the  charge. 
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145.  U  any  person  feels  aggrieved  by  a  conviction  or  order  made  by 
a  court  of  summary  jurisdiction  on  determining  an  information  or 
complaint  under  this  Act,  he  may  appeal  therefrom  to  quarter  sessions. 

146.  The  following  provisions  shall  have  efEect  with  respect  to  the 
summary  proceedings  tor  offences  and  fines  under  this  Act : — 

(1.)  The  information  shall  be  laid  within  three  months  after  the  date 
at  which  the  offence  comes  to  the  knowledge  of  the  inspector 
for  the  district  within  which  the  offence  is  charged  to  have 
been  committed,  or,  in  case  of  an  inquest  being  held  in  relation 
to  the  offence,  then  within  two  months  after  the  conclusion 
of  the  inquest,  so,  however,  that  it  be  not  laid  after  the  expiration 
of  six  months  from  the  commission  of  the  offence  : 
(2.)  It  shall  be  sufficient  to  all^e  that  a  factory  or  workshop  is  a 
factory  or  workshop  within  the  meaning  of  this  Act  without 
more: 
(3.)  It  shall  be  sufficient  to  state  the  name  of  the  ostensible  occupier 
of  the  factory  or  workshop,  or  the  title  of  the  firm  by  which 
the  occupier  employing  persons  in  the  factory  or  workshop 
is  usually  known : 
(4.)  A  conviction  or  order  made  in  any  matter  arising  under  this 
Act,  either  originally  or  on  appeal,  shall  not  be  quashed  for 
want  of  form,  and  a  conviction  or  order  made  by  a  court  of 
summary  jurisdiction  against  which  a  person  is  authorised 
by  this  Act  to  appeal  shaU  not  be  removed  by  certiorari  or  other- 
wise, either  at  the  instance  of  the  Crown  or  of  any  private 
person,  into  a  superior  court,  except  for  the  purpose  of  the 
hearing  and  determination  of  a  special  case. 
147. — (1.)  If  a  person  is  found  in  a  factory  or  workshop  except  at 
meal  times,  or  while  all  the  machinery  of  the  factory  or  workshop  is 
stopped,  or  for  the  sole  purpose  of  bringing  food  to  the  persons  employed 
in  the  factory  or  workshop  between  the  hours  of  four  and  five  o'clock  in 
the  afternoon,  he  shall,  until  the  contrary  is  proved,  be  deemed  for  the 
purposes  of  this  Act  to  have  been  then  employed  in  the  factory  or 
workshop : 

Provided  that  yards,  playgrounds,  and  places  open  to  the  public  view, 
schoolrooms,  waiting  rooms,  and  other  rooms  belonging  to  the  factory 
or  workshop  in  which  no  machinery  is  used  or  manufacturing  process 
carried  on,  shall  not  be  taken  to  be  any  part  of  the  factory  or  workshop 
within  the  meaning  of  this  enactment ;  and  this  enactment  shall  not 
apply  to  a  domestic  factory  or  workshop. 

(2.)  Where  a  young  person  or  child  is,  in  the  opinion  of  the  court, 
apparently  of  the  age  alleged  by  the  informant,  it  shall  lie  on  the  de- 
fendant to  prove  that  the  young  person  or  child  is  not  of  that  age. 

(3.)  A  declaration  in  writing  bv  a  certifying  surgeon  for  the  district 
that  he  has  personally  examined  a  person  employed  in  a  ^tory  or 
workshop  in  that  district,  and  believes  him  to  be  under  the  age  set 
forth  in  the  declaration  shall  be  admissible  in  evidence  of  the  age  of 
that  person. 

(4.)  A  copy  of  a  conviction  for  an  offence  against  this  Act  purporting 
to  be  certified  under  the  hand  of  the  clerk  of  the  peace  having  the  custody 
of  the  conviction  to  be  a  true  copy  shall  be  receivable  as  evidence,  and 
every  such  clerk  of  the  peace  shall,  on  the  written  request  of  an  inspector 
and  payment  of  a  fee  of  one  shilling,  deliver  to  him  a  copy  of  the  con- 
viction so  certified. 
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148.  Any    notice,    order,    requisition,    summonB,    and    document,     1  Edw.  7, 
required  or  authorised  to  be  served  or  sent  for  the  purposes  of  this        ^'  22. 

(a)  may  be  served  and  sent  by  post,  or  by  delivering  the  same  to  or     worJuhop 
at  the  residence  of  the  person  on  or  to  whom  it  is  to  be  served    Act,  1901. 

or  sent,  or  (where  he  is  the  owner  of  a  factory  or  workshop)         

by  delivering  the  same  or  a  true  copy  thereof  to  his  agent,  or  S^fT^o®  o^ 
(where  he  is  the  occupier  of  a  factory  or  workshop)  by  delivering  S^mente 
the  same  or  a  true  copy  thereof  to  his  agent  or  to  some  person  40. 
in  the  factory  or  workshop;   and 

(i)  Where  it  is  required  to  be  served  on  or  sent  to  the  occupier  of  a 
factory  or  workshop,  shall  be  deemed  to  be  properly  addressed 
if  addressed  to  the  occupier  of  the  factory  or  workshop  at  the 
factory  or  workshop,  with  the  addition  of  the  proper  postal 
address,  but  without  naming  the  person  who  is  the  occupier. 

Part  X.— Supplebientary. 
(i.)  Application  and  Definitions. 

149. — (1.)  Subject  to  the  provisions  of  this  section,  the  following  ^aotories  and 
expressions  have  in  this  Act  the  meanings  hereby  assigned  to  them ;  ^u'*?^f  ^f  *^ 
that  is  to  say  :—  TppSea/ 

The  expression  *  textile  factory  "  means  any  premises  wherein  or 
within  the  close  or  curtilage  of  which  steam,  water,  or  other 
mechanical  power,  is  used  to  move  or  work  any  machinery  employed 
in  preparing,  manufacturing,  or  finishing,  or  in  any  process  incident 
to  the  manufacture  of  cotton,  wool,  hair,  silk,  flax,  hemp,  jute,  tow, 
china-grass,  cocoa-nut  fibre,  or  other  like  material,  either  separately 
or  mixed  together,  or  mixed  with  any  other  material,  or  any  fabric 
made  thereof : 

Provided  that  print  works,  bleaching  and  dyeing  works,  lace 
warehouses,  paper  mills,  flax  scutch  mills,  rope  works,  and  hat 
works  shall  not  be  deemed  to  be  textile  factories  : 
The  expression  "  non-textile  factory  "  means — 

(a)  any  works,  warehouses,  furnaces,  mills,  foundries,  or  places 

named  in  Part  One  of  the  Sixth  Schedule  to  this  Act ;  and 

(b)  any  premises  or  places  named  in  Part  Two  of  the  said  schedule 

wherein  or  witnin  the  close  or  curtilage  or  precincts  of  which 
steam,  water,  or  other  mechanical  power  is  used  in  aid  of  the 
manufacturing  process  carried  on  there ;  and 

(c)  any  premises  wherein  or  within  the  close  or  curtilage  or  pre- 

cincts of  which  any  manual  labour  is  exercised  bv  way  of  trade 
or  for  purposes  of  gain  in  or  incidental  to  any  of  the  following 
purposes,  namely — 
(i^  the  making  of  any  article  or  part  of  any  article  ;  or 
(ii.)  the  altering,  repairing,  ornamenting,  or  finishing  of 

any  article ;   or 
(iii.)  the  adapting  for  sale  of  any  article, 
and  wherein  or  within  the  close  or  curtilage  or  precincts  of 
which  steam,  water,  or  other  mechanical  power  is  used  in 
aid  of  the  manufacturing  process  carried  on  there : 
The  expression  **  factory "  means  textile  factory  and  non-textile 
factory,  or  either  of  those  descriptions  of  factories  : 
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The  expression  "  tenement  factory  '*  means  a  factory  where  mechanical 
power  is  supplied  to  different  parts  of  the  same  building  occupied 
by  different  persons  for  the  purpose  of  any  manufacturing  process 
or  handicraft,  in  such  manner  that  those  parts  constitute  in  law 
separate  factories,  and  for  the  purpose  of  the  provisions  of  this 
Act  with  respect  to  tenement  factories  all  buildings  situate  within 
the  same  close  or  curtilage  shall  be  treated  as  one  building. 
The  expression  '*  workshop  "  means — 
(a)  any  premises  or  places  named  in  Part  Two  of  the  Sixth  Schedule 

to  this  Act,  which  are  not  a  factory ;  and 
(6)  any  premises,  room,  or  place,  not  being  a  factory,  in  which 
premises,  room,  or  place,  or  within  the  close  or  curtilage  or 
precincts  of  which  premises,  any  manual  labour  is  exercised  by 
way  of  trade  or  for  purposes  of  gain  in  or  incidental  to  any 
of  the  following  purposes,  namely — 
(i.)  the  making  of  any  article  or  of  part  of  any  article ;  or 
(ii.)  the  altering,  repairing,  ornamenting,  or  finishing  of  any 

article ;    or 
(iii.)  the  adapting  for  sale  of  any  article, 
and  to  or  over  which  premises,  room,  or  place  the  employer 
of  the  persons  working  therein  Yi&s  the  right  of  access  or 
control : 
The  expression  "  workshop  '*  includes  a  tenement  workshop. 
The  expression   "  tenement  workshop  "  means  any  workplace   in 
which,  with  the  permission  of  or  under  agreement  with  the  owner 
or  occupier,  two  or  more  persons  carry  on  any  work  which  would 
constitute  the  workplace  a  workshop  if  the  persons  working  therein 
were  in  the  employment  of  the  owner  or  occupier. 
(2.)  A  part  of  a  factory  or  workshop  may,  with  the  approval  in  writing 
of  the  chief  inspector,  be  taken  for  the  purposes  of  this  Act  to  be  a  separate 
factory  or  workshop. 

(3.)  A  room  solely  used  for  the  purpose  of  sleeping  therein  shall 
not  be  deemed  to  form  part  of  the  factory  or  workshop  for  the  purposes 
of  this  Act. 

(4.)  Where  a  place  situate  within  the  close,  curtilage,  or  precincts 
forming  a  factory  or  workshop  is  solely  used  for  some  purpose  other 
than  the  manufacturing  process  or  hanaicraft  carried  on  in  the  factory 
or  workshop,  that  place  shall  not  be  deemed  to  form  part  of  the  factory 
or  workshop  for  the  purposes  of  this  Act,  but  shall,  if  otherwise  it  would 
be  a  factory  or  workshop,  be  deemed  to  be  a  separate  factory  or  work- 
shop, and  be  regulated  accordingly. 

(5.)  A  place  or  premises  shall  not  be  excluded  from  the  definition  of  a 
factory  or  workshop  by  reason  only  that  the  place  or  premises  is  or  are 
in  the  open  air. 

(6.)  The  exercise  by  any  young  person  or  child  in  any  recognised 
efficient  school,  during  a  portion  of  the  school  hours,  of  anv  manual 
labour  for  the  purpose  of  instructing  the  young  person  or  child  in  any 
art  or  handicraft  shall  not  be  deemed  to  be  an  exercise  of  manual  labour 
for  the  purpose  of  gain  within  the  meaning  of  this  Act. 

150. — (1.)  This  Act  applies  to  factories  and  workshops  belonging 
to  the  Crown ;  but  in  case  of  any  public  emergency  the  Secretarv  of 
State  may,  by  order,  to  the  extent  and  during  the  period  named  by 
him,  exempt  from  this  Act  any  factory  or  workshop  belonfflng  to 
the  Crown,  or  any  factory  or  workshop  in  respect  of  work  which  is 
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being  done  on  behalf  of  the  Crown  under  a  contract  specified  in  1  Edw.  7, 
the  order.  c-  22. 

(2.)  A  factory  or  workshop  belonging  to  or  in  the  occupation  of  the   „    '  , 

Crown  shall  not  be  excluded  from  the  operation  of  this  Act  by  reason  Worlahop 
only  that  it  is  not  carried  on  by  way  of  trade  or  for  the  purpose  Act,  1901. 
of  gain.  

(3.)  The  powers  conferred  by  this  Act  on  a  district  council  or  other 
local  authority  shall,  in  the  case  of  a  factory  or  workshop  belonging  to 
or  in  the  occupation  of  the  Crown,  be  exercised  by  an  inspector  under 
this  Act. 

151.  The  Secretary  of  State  may,  by  Special  Order,  direct,  with  respect  Power  to  treat 
to  any  class  of  factories  or  workshops,  that  different  branches  or  depart-  f®P»«.te 
ments  of  work  carried  on  in  the  same  factory  or  workshop  shall,  for  ^"^^eja^te 
all  or  any  of  the  purposes  of  this  Act,  be  treated  as  if  they  were  different  factories  or 
factories  or  workshops.  workshops. 

152. — (1.)  A  woman,  young  person,  or  child,  who  works  in  a  factory  Definition  of 
or  workshop,  whether  for  wages  or  not,  either  in  a  manufacturing  emploTment 
process  or  handicraft,  or  in  cleaning  any  part  of  the  factory  or  workshop  ^^^  working 
used  for  any  manufacturing  process  or  handicraft,  or  in  cleaning  or 
oiling  any  part  of  the  machinery,  or  in  any  other  kind  of  work  what- 
soever incidental  to  or  connected  with  the  manufacturing  process  or 
handicraft,  or  connected  with  the  article  made  or  otherwise  the  subject 
of  the  manufacturing  process  or  handicraft  therein,  shall,  save  as  is  other- 
wise provided  by  tliis  Act,  be  deemed  to  be  employed  therein  within 
the  meaning  of  this  Act. 

(2.)  For  the  purposes  of  this  Act  an  apprentice  shall  be  deemed  to 
work  for  hire. 

153. — (1.)  In  the  application  to  the  administrative  county  of  London  Application  of 
of  the  section  of  this  Act  relating  to  the  means  of  escape  from  fire,  the  -A-ct  to  London 
London  County  Council  shall  take  the  place  of  the  district  council,  rr^J  *  ^^  ... 
and  their  expenses  in  the  execution  of  that  section  shall  be  defrayed 
as  part  of  their  expenses  in  the  management  of  the  London  Building 
Act,  1894. 

(2.)  In  the  application  to  the  administrative  county  of  London  of 
the  section  of  this  Act  giving  power  to  make  bye-laws  providing  for 
means  of  escape  from  fire,  the  reference  to  a  district  council  shall  be 
construed  as  a  reference  to  the  London  County  Council. 

(3.)  The  power  of  the  London  County  Council  under  section  one 
hundred  and  sixty-four  of  the  London  Building  Act,  1894,  to  make 
bye-laws  with  respect  to  the  means  of  escape  from  fire  in  buildings 
exceeding  sixty  feet  in  height  shall  extend  to  all  factories  and  workshops 
whether  exceeding  sixty  feet  in  height  or  not. 

(4.)  Subject  as  aforesaid,  references  in  this  Act  to  a  district  council 
and  the  district  thereof  shall,  as  regards  the  city  of  London, 
be  construed  as  references  to  the  Court  of  Common  Council  and  the 
city,  and,  as  regards  any  other  part  of  the  administrative  county  of 
London,  as  references  to  the  council  of  a  metropolitan  borough  and 
the  metropolitan  borough.  Application  of 

154.  References  in  this  Act  to  a  district  council  and  the  district  ^ct  to  county 
thereof  shall  be  construed  as  including  references  to  the  council  of  a  boroughs, 
county  borough  and  the  county  borough.  Saving  for 

155.  The  powers  conferred  by  this  Act  on  district  councils  shall  be  existing 
in  addition  to,  and  not  in  substitution  for,  any  other  powers  which  powers  of 
thev  may  possess.  district 
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38  &  39  Viot. 
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"  Prescribed  " 
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"  Young 
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Men's  work- 
shops. 


156. — (1.)  In  this  Act,  unless  the  context  otherwise  requires, — 

The  expression  "  bank  holiday  "  means  a  holiday  under  the  Holidays 

Extension  Act,  1875  : 
The  expression  "  child  "  means  a  person  who  is  under  the  age  of 
fourteen  years,  and  who  has  not,  being  of  the  age  of  thirteen  years, 
obtained  the  certificate  of  proficiency  or  attendance  at  school 
mentioned  in  Part  III.  of  this  Act : 
The  expression  '*  machinery  "  includes  any  driving  strap  or  band  : 
The  expression  *'  mill-gearing  "  comprehends  every  shaft,  whether 
upright,  obKque,  or  horizontal,  and  every  wheel,  drum,  or  pulley, 
or  other  appliance  by  which  the  motion  of  the  first  moving  power 
is  communicated  to  any  machine  appertaining  to  a  manufacturing 
process : 
The  expression  "  night "  means  the  period  between  nine  o'clock  in 

the  evening  and  six  o'clock  in  the  succeeding  morning  : 
The  expression  *'  owner  "  has  the  meaning  given  to  it  by  section 

four  of  the  Public  Health  Act,  1875  : 
The  expression  "  parent "  means  a  parent  or  guardian  of,  or  person 
having  the  legal  custody  of,  or  the  control  over,  or  having  direct 
benefit  from  the  wages  of,  a  young  person  or  child  : 
The  expression  "  prescribed  "  means  prescribed  for  the  time  being 

by  the  Secretary  of  State : 
The  expression  "  process  "  includes  the  use  of  any  locomotive : 
The  expression  "  Special  Order  "  means  an  order  which  is  subject 
to  the  provisions  of  section  one  hundred  and  twenty-six  of  this 
Act  with  regard  to  Special  Orders  of  the  Secretary  of  State  : 
The  expression  "  week  "  means  the  period  between  midnight  on 

Saturday  night  and  midnight  on  the  succeeding  Saturday  night : 
The  expression  "  woman  "  means  a  woman  of  the  age  of  eighteen 

years  and  upwards : 
The  expression  "  young  person  "  means  a  person  who  has  ceased 

to  be  a  child  and  ia  under  the  age  of  eighteen  years  : 
(2.)  For  the  purposes  of  this  Act  employment  shall  be  deemed  to  be 
continuous  unless  interrupted  by  an  interval  of  at  least  half  an  hour. 

(3.)  The  factories  and  workshops  named  in  the  Sixth  Schedule  to 
this  Act  are  in  this  Act  referred  to  by  the  names  therein  assigned  to 
them. 

(4.)  References  in  this  Act  to  regulations  made  under  this  Act  shall 
be  construed  as  including  references  to  special  rules  established  or 
requirements  made  under  any  previous  Act. 

157.  The  following  provisions  of  this  Act  shall  not  apply  to  men's 
workshops,  that  is  to  say,  workshops  conducted  on  the  system  of  not 
employing  any  woman,  young  person,  or  child  therein  : — 
(1.)  The  sections  in  Part  I.  relating  to  temperature,  thermometers, 
means  of  ventilation,  drainage  of  floors,  sanitary  conveniences, 
opening  of  doors,   power  to  make  orders  as  to  dangerous 
machinery,  and  inquests ; 
(2.)  Part  II.  and  Part  III. ; 
(3.)  The  sections  in  Part  TV.  relating  to  fans  and  to  lavatories  and 

meals ; 
(4.)  Part  VII. ; 

(5.)  The  sections  of  Part  VIII.  relating  to  the  affixinjg  of  abstracts 
and  notices,  and  the  keeping  of  a  general  register,  and  the 
first  sub-section  of  the  section  relating  to  periodical  returns. 


Short  title. 
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158.  Nothing  in  this  Act  shall  extend  to  any  young  person  being  a    1  Edw.  7, 
mechanic,  artisan,  or  labourer,  working  only  in  repairing  either  the        ^'  22. 

machinery  in  or  any  part  of  a  factory  or  workshop.  Factorv  and 

162.  This  Act  shall  come  into  operation  on  the  first  day  of  January     workthop 
one  thousand  nine  hundred  and  two.  Act,  1901. 

163.  This  Act  may  be  cited  as  **  The  Factory  and  Workshop  Act,         

2QQI  »»  Saving  for 

young  poTBonB 

employed  in 

repairs. 
SECOND    SCHEDULE.     (Section  49.)  Commenoe- 

Factoribs  and  Workshofs  in  which  Ovbrtihb  is  Allowed.  ™*'^*  °'  ^°** 

(1.)  Non- textile  factories  and  workshops  and  parts  thereof  where  the  material 
which  is  the  subject  of  the  manufacturing  process  or  handicraft  is  liable  to  be 
spoiled  by  weather  ;  namely, — 
(a)  Flax  scutch  mills ;  and 

(&)  Any  factory  or  workshop  or  part  thereof  in  which  is  carried  on  the  making 
or  finishing  of  bricks  or  tiles  not  being  ornamental  tiles  ;  and 

(c)  The  part  of  rope  works  in  which  is  carried  on  the  open-air  process  ;  and 

(d)  The  part  of  bleaching  and  dyeing  works  in  which  is  earned  on  open-air 

bleaching  or  Turkey  red  dyeing ;  and 

(e)  Any  factory  or  workshop  or  part  thereof  in  which  is  carried   on   glue 

making ;  and 
(2.)  Non- textile  factories  and  workshops  and  parts  thereof  where  press  of  work 
arises  at  certain  recurring  seasons  of  the  year  ;  namely — 

(/)  Letterpress  printing  works  ;  and 

\g)  Bookbinding  worlu  ;  and 
any  factory,  workshop,  or  part  thereof,  in  which  is  carried  on  the  manufacturing 
process  or  handicraft  of — 

{h)  Lithographic  printing  ;  or 

(i)  Machine  ruling  ;  or 

(k)  Firewood  cutting  ;  or 

{I)  Bon-bon  and  Christmas  present  making  ;  or 

(m)  Almanac  making  ;  or 

(n)  Valentine  making  ;  or  ' 

(o)  Envelope  making  ;  or 

(p)  Aerated  water  making  ;  or 

{q)  Playing  card  making  ;  and 
(3.)  Non- textile  factories  and  workshops  and  parts  thereof  where  the  business 
is  liable  to  sudden  press  of  orders  arising  from  unforeseen  events  ;  namely,  any 
factory  or  workshop,  or  part  thereof,  in  which  is  carried  on  the  manufacturing 
process  or  handicraft  of — 

(r)  The  making  up  of  any  article  of  wearing  apparel ;  or 

is)  The  making  up  of  furniture  hangings  ;  or 

{t)  Artificial  flower  making  ;  or 

(u)  Fancy  boxmaking;  or 

[v)  Biscuit  making  ;  or 

(w)  Job  dyeing  :  and 
(4.)  Any  part  of  a  factory  (whether  textile  or  non-textile)  or  workshop  which  is  a 
warehouse  not  used  for  any  manufacturing  process  or  handicraft,  and  in  which 
persons  are  solely  employed  in  polishing,  cleaning,  wrapping,  or  packing  up  goods. 


THIRD    SCHEDULE.    (Section  88.) 
Rbgtjlations  as  to  Qrindino  in  Tbnebiknt  Factory. 

(1.)  Boards  to  fence  the  shafting  and  pulleys,  locally  known  as  drum  boards, 
must  be  provided  and  kept  in  proper  repair. 

(2.)  Hand  rails  must  be  fixea  over  the  drums  and  kept  in  proper  repair. 

(3.)  Belt  guards,  locally  known  as  Scotchmen,  must  be  provided  and  kept  in 
proper  repair. 

(4.)  Every  floor  constructed  on  or  after  the  first  day  of  January  one  thousand 
eight  hundred  and  ninety-six  must  be  so  constructed  and  maintained  as  to  facilitate 
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1  Edw.  7,     the  removal  of  slush,  and  all  necessary  shoots,  pits,  and  other  conveniences,  roust  be 
a  22.         provided  for  facilitating  such  removal. 

(5.)  Every  grinding  room  or  hull  established  on  or  after  the  first  day  of  January 

Factory  and  one  thousand  eight  hundred  and  ninety-six  must  be  so  constructed  that  for  the 
Workshop  purpose  of  light  grinding  there  shall  be  a  clear  space  of  three  feet  at  least  between 
Act,  1901.      ^^^^  P^^^  o^  troughs,  and  for  the  purpose  of  heavy  grinding  there  shall  be  a  clear 

J! space  of  four  feet  at  least  between  each  pair  of  troughs  and  six  feet  at  least  in  front 

of  each  trough. 
(6.)  The  sides  of  all  drums  in  every  grinding  room  or  huU  must  be  closely  fenced. 
(7.)  Except  in  pursuance  of  a  special  exemption  granted  by  the  Secretary  of 
State,  a  grindstone  must  not  be  run  before  any  fireplace  or  in  front  of  another 
grindstone. 

(8.)  A  grindstone  erected  on  or  after  the  first  day  of  January  one  thousand 
eight  hundred  and  ninety-six  must  not  be  run  before  any  door  or  other  entrance. 


SIXTH  SCHEDULE.     (Sections  64,  149,  156.) 

List  of  Factories  and  Workshops. 

Part  L— Non-Textile  Factories. 

( 1 .) ''  Print  works,''  that  is  to  say,  any  premises  in  which  any  persons  are  employed 
to  print  figures,  patterns,  or  designs  upon  an^  cotton,  linen,  woollen  worsted 
or  silken  varn,  or  upon  any  woven  or  felted  fabnc  not  being  paper  ; 

(2.)  *'  Bleaching  and  dyeing  works,"  that  is  to  say,  any  premises  in  which  the 
processes  of  bleaching,  beetling,  dyeing,  calendering,  finishme,  hooking,  lapping, 
and  making  up  and  packing  any  yarn  or  cloth  of  any  material,  or  the  dreesmg  or 
finishing  of  lace,  or  any  one  or  more  of  such  processes,  or  any  process  incidental 
thereto,  are  or  is  carried  on ; 

(3.)  "  Earthenware  works,"  that  is  to  say,  any  place  in  which  persons  work 
for  hire  in  making  or  assisting  in  making,  finishing,  or  assisting  in  finishing, 
earthenware  or  china  of  any  description,  except  bricks  and  tiles  not  being  orna- 
mental tiles  ; 

(4.)  "  Lucifer-match  works,"  that  is  to  say,  any  place  in  which  persons  work 
for  hire  in  making  lucifer  matches,  or  in  mixing  the  chemical  materials  for  making 
them,  or  in  any  process  incidental  to  making  lucifer  matches,  except  the  cutting 
of  the  wood  ; 

(5.)  *'  Percussion-cap  works,"  that  is  to  sa^,  any  place  in  which  persons  work  for 
hire  in  making  percussion  caps,  or  in  mixing  or  storing  the  chemical  materials 
for  making  them,  or  in  any  process  incidental  to  making  percussion  caps  ; 

(6.)  "  Cartridge  works,"  that  is  to  say,  any  place  in  which  persons  work  for 
hire  in  making  cartridges,  or  in  any  process  incidental  to  making  cartridges, 
except  the  manufacture  of  the  paper  or  other  material  that  is  used  in  making  the 
cases  of  the  cartridges  ; 

(7.)  *'  Paper-staining  works,"  that  is  to  say,  any  place  in  which  persons  work 
for  hire  in  printing  a  pattern  in  colours  upon  sheete  of  paper,  either  bv  blocks 
applied  by  hand,  or  b^  rollers  worked  by  steam,  water,  or  other  mechanical  power  ; 

(8.)  '^  Fustian-cuttmg  works,"  that  is  to  say,  any  place  in  which  persons  work 
for  hire  in  fustian  cutting  ; 

(9.)  '*  Blast  furnaces,"  that  is  to  say,  an^  blast  furnace  or  other  furnace  or 
premises  in  or  on  which  the  process  of  smelting  or  otherwise  obtaining  any  metal 
from  the  ores  is  carried  on  ; 

(10.)  "Copper  mills;" 

(11.)  "  Iron  mills,"  that  is  to  say,  any  mill,  forge,  or  other  premises,  in  or  on 
which  any  process  is  carried  on  for  converting  iron  into  malleable  iron,  steel,  or 
tin  plate,  or  for  otherwise  making  or  converting  steel ; 

(12.)  "Foundries,"  that  is  to  say,  iron  foundries,  copper  foundries,  brass 
foundries,  and  other  premises  or  places  in  which  the  process  of  founding  or  casting 
any  metal  is  carried  on  ;  except  any  premises  or  places  in  which  sucn  process  is 
carried  on  by  not  more  than  five  persons  and  as  subsidiary  to  the  repair  or  com- 
pletion of  some  other  work  ; 

(13.)  "Metal  and  india-rubber  works,"  that  is  to  say,  any  premises  in  which 
steam,  water,  or  other  mechanical  power  is  used  for  moving  machinery  employe<l 
in  the  manufacture  of  machinery,  or  in  the  manufacture  of  any  article  of  metal 
not  being  machinery,  or  in  the  manufacture  of  india-rubber  or  gutta-percha, 
or  of  articles  made  wholly  or  partiaUy  of  india-rubber  or  gutta-peroha ; 
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(14.)  '*  Paper  mills,"  that  is  to  say,  any  premises  in  which  the  manufacture     i  Edw.  7, 
of  paper  is  carried  on  ;  o.  22. 

(15.)  "  Qlass  works,"  that  is  to  say,  any  premises  in  which  the  manufacture         J 

of  glass  is  carried  on  ;  Factory  amd 

(16.)  "  Tobacco  factories,"  that  is  to  say,  any  premises  in  which  the  manufacture     Workahop 
of  tobacco  is  carried  on  ;  ^^^  1901. 

(17.)  "Letterpress  printing  works,"    that  is  to  say,  any  premises  in  which         J 

the  process  of  letterpress  printing  is  carried  on  ; 

(18.)  "  Bookbinding  works,"  uiat  is  to  say,  any  premises  in  which  the  process 
of  bookbinding  is  carried  on ; 

(19.)  "Flax  scutch  mills;" 

(20.)  "  Electrical  stations,"  that  is  to  say,  any  premises  or  that  part  of  any 
premises  in  which  electrical  energy  is  generated  or  transformed  for  the  purpose 
of  supply  by  way  of  trade,  or  for  the  lighting  of  any  street,  public  place,  or  public 
building,  or  of  any  hotel,  or  of  any  railway,  mine,  or  other  industrial  undertaking. 

PaH  11, — Non-Textile  Factories  and  Workshops, 

(21.)  "  Hat  works,"  that  is  to  say,  any  premises  in  which  the  manufacture 
of  hats  or  any  process  incidental  to  their  manufacture  is  carried  on  ; 

(22.)  "  Rope  works,"  that  is  to  say,  any  premises  being  a  ropery,  ropewalk, 
or  rope  works,  in  which  is  carried  on  the  laying  or  twisting  or  other  process  of 
preparing  or  finishing  the  lines,  twines,  cords,  or  ropes,  and  in  which  machinery 
moved  by  steam,  water,  or  other  mechanical  power  is  not  used  for  drawing  or 
spinning  the  fibres  of  flax,  hemp,  jute,  or  tow,  and  which  has  no  internal  com- 
munication with  any  buildings  or  premises  joining  or  forming  part  of  a  textile 
factory,  except  such  communication  as  is  necessary  for  the  transmission  of  power  ; 

(23.)  "  Bakehouses,"  that  is  to  say,  any  places  in  which  are  baked  bread,  biscuits, 
or  confectionery  from  the  baking  or  selling  of  which  a  profit  is  derived  ; 

(24.)  "  Lace  warehouses,"  that  is  to  say,  any  premises,  room,  or  place  not 
included  in  bleaching  and  dyeing  works  as  hereinbefore  defined,  in  which  persons 
are  employed  upon  any  manufacturing  process  or  handicraft  in  relation  to  lace, 
subsequent  to  the  making  of  lace  upon  a  lace  machine  moved  by  steam,  water, 
or  other  mechanical  power  ; 

(25.)  "  Shipbuilding  yards,"  that  is  to  say,  any  premises  in  which  any  ships, 
boats,  or  vessels  used  in  navigation,  are  made,  finished,  or  reared  ; 

(26.)  "  Quarries,"  that  is  to  say,  any  place,  not  being  a  mine,  in  which  persons 
work  in  getting  slate,  stone,  coprolites,  or  other  minerals  ; 

(27.)  "  Pit-banks,"  that  is  to  say,  any  place  above  ground  adjacent  to  a  shaft 
of  a  mine,  in  which  place  the  employment  of  women  is  not  regulated  by  the  Coal 
Mines  Regulation  Act,  1887,  or  the  Metalliferous  Mines  Regulation  Act,  1872, 
whether  such  place  does  or  does  not  form  part  of  the  mine  within  the  meaning 
of  those  Acts. 

(28.)  Dry  cleaning,  carpet  beating,  and  bottle  washing  works. 


INTOXICATING  UQUORS  (SALE  TO  CHILDREN)  ACT.  1901. 

1  Edw.  7,  CAP.  27. 

An  Act  to  prevent  the  Sale  of  Intoxicating  Liquors  to  Children, — [nth 

August,    1901.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  The  Intoxicating  Liquors  (Sale  to  Children)  Act,  1886,  is  hereby  Repeal  of  49 
repealed.  *  50  Vict.  o. 

2.  Every  holder  of  a  licence  who  knowingly  sells  or  delivers,  or  allows  ^^' 

any  person  to  sell  or  deliver,  save  at  the  residence  or  working  place  of  Sale  of  liquors 
the  purchaser,  any  description  of  intoxicating  liquor  to  any  P^rsoJ^  ^  ^^^^^  ^ 
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1  Bdw.  7,     under  the  age  of  fourteen  years  for  consumption  by  any  person  on  or  off 

c.  22.        the  premises,  excepting  such  intoxicating  Uquors  as  are  sold  or  deUvered 

T". .       in  corked  and  sealed  vessels  in  quantities  not  less  than  one  reputed 

l^^wiTiSaXe  P^^^  ^^^  consumption  off  the  premises  only,  shall  be  liable  to  a  penalty 

to  Children)   not  exceeding  forty  shillings  for  the  first  offence,  and  not  exceeding 

Acty  1901.     five  pounds  for  any  subsequent  offence ;  and  every  person  who  know- 

iugly  sends  any  person  under  the  age  of  fourteen  years  to  any  place 

where  intoxicating  Uquors  are  sold,  or  delivered,  or  distributed,  for  the 
purpose  of  obtaining  any  description  of  intoxicating  liquor,  excepting  as 
aforesaid,  for  consumption  by  any  person  on  or  off  the  premises,  shall 
be  liable  to  like  penalties. 
Messengers  of  3.  Nothing  in  this  Act  shall  prevent  the  employment  by  a  licensed 
lioensees.         person  of   a  member  of  his  family  or  his  servant  or  apprentice  as  a 

messenger  to  deliver  intoxicating  liquors. 
ProvisionB  for     4.  For  the  purposes  of  all  legal  proceedings  under  this  Act,  this 
legal  Act  shall  be  construed,  in  England,  as  one  with  the  Licensing  Acts, 

proceedings     1872-74;    in  Scotland,  as  one  with  the  Licensing  (Scotland)  Acts, 
un  er    c  .       1828-to  1897  ;  and  in  Ireland,  as  one  with  the  Licensing  (Ireland)  Acts, 

1833-1900. 
Definitions.         5.  The  term  "  corked  "  means  closed  with  a  plug  or  stopper,  whether 
it  is  made  of  cork,  or  wood,  or  glass,  or  some  other  material. 

The  expression  *'  sealed  '*  means  secured  with  any  substance  without 

the  destruction  of  which  the  cork,  plug,  or  stopper  cannot  be  withdrawn. 

Short  title.  6.  This  Act  may  be  cited  for  all  purposes  as  "  The  Intoxicating 

Liquors  (Sale  to  Children)  Act,  1901." 
Commence-         7.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one 
ment  of  Act.    thousand  nine  hundred  and  two. 
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Adtjltbbation.     See  sub  "Sale  of  Food 
and  Drugs  Act.'* 

AuTBSFOis  OONVICT.      See  suh  ''Pawn- 
broker." 

Bail.    See  stib  "  Fugitive  Offender." 

Bebr.  See  itib  "  Sale  of  Food  and 
Drugs." 

Bbttiito.  —  Coupon  compeHiion  —  Contin^ 
geney  relating  to  horse  race — Plaee  heptfor 
betting — Newspaper  office-^Betting  Act, 
1853  —  16  A  77  Viet,  c.  119,  •.  1.— 
The  defendant  was  the  proprietor  of 
a  newspaper,  each  number  of  which 
contained  coupons  entitling  the  pur- 
chaser of  the  copy  to  take  part  in  a 
competition.  The  competitions  were  for 
money  prizes,  to  be  awarded  to  the  person 
or  persons  who  named  on  the  coupon  the 
winning  horses  in  certain  races,  the 
system  being  that  the  purchaser  of  a 
copy  of  the  newspaper  wrote  on  the 
coupon  the  names  of  the  horses  he 
selected  as  the  probable  winners  of  the 
races  named  on  the  coupon,  and  trans- 
mitted the  filled  up  coupon  to  the  office 
of  the  newspaper.  On  each  coupon  one 
guess  was  allowed  free,  and  subsequent 
guesses   on   payment  of   Id,   for   each 

guess.  Sums  of  money  were  paid  by  the 
efendant  to  the  persons  who  had  cor- 
rectly named  the  winning  horses.  Held, 
that  the  defendant  did  keep  and  use  the 
office  of  the  newspaper  for  the  purpose 
of  money  being  received  by  her  as  con- 
sideration for  undertaking^  to  pay  there- 
after money  on  events  rSating  to  horse 
races.  Stoadart  v.  Sayer  (18  Oox  0.  C. 
165 ;  73  L.  T.  Bep.  215 ;  (1885)  2  Q.  B. 
474)  considered.  (Bsg.  v.  Stoddart, 
Nov.  17, 1900.    0.  0.  B.)    587. 


Gaming  —  Sweepstake  —  Lottery  — 

Contingency  of  horse  race — 16  &  17  Vict, 
c,  119,  s.  1. — To  subscribe  to  a  sweep- 
stake is  not  to  bet;  the  organiser  of  a 
sweepstake,  therefore,  does  not  commit 
an  offence  asainst  the  Betting  Act,  1853, 
even   though  the  sweepstake  may  have 


reference  to  ahorse  race.  A  publican 
received  subscriptions  for  a  sweepstake 
on  a  horse  race.  Before  the  date  fixed 
for  the  drawing  of  the  sweepstake  the 
police  seized  the  documents  relating  to 
the  subscriptions,  and  consequently  no 
drawine  took  place.  The  publican  was 
indicfced  and  convicted  under  the  Betting 
Act,  1853,  for  using  his  house  for  the 
purpose  of  money  being  received  by  him 
as  and  for  the  consideration  for  promises 
and  agreements  to  pay  thereafter  money 
on  certain  events  relating  to  a  horse 
race.  Held,  that  the  conviction  was 
wrong.  Semble,  a  sweepstake  is  a  lottery, 
and  therefore  illegal.  (Beg.  v.  Hohhs. 
Aug.  6, 1898.    0.  0.  B.)    154. 

Place    tued  for  betting  —  Bar  of 


public-house  -^  Habitual  tue  by  per- 
mission of  publican,  — 16  A  17  Vict, 
c.  119,  ss,  1, 3—35  &  36  Vict.  c.  94,  s,  17  (2). 
— A  professional  betting  man,  with  the 
knowledge  and  permission  of  the  pro- 
prietor and  licensee  of  a  beerhouse, 
habitually  resorted  to  a  particular  place 
in  the  bar  of  the  house  for  the  purpose 
of  betting.  Held,  that  he  used  a  "place  " 
within  the  meaning  of  the  Betting  Act, 
1853.  Held  also,  that  the  proprietor 
and  licensee  was  guilty  under  sect.  17  (2) 
of  the  Licensing  Act,  1872,  of  suffering 
his  house  to  be  used  in  contravention  of 
the  Betting  Act,  1853.  (BeUon  v.  Busby 
and  Woods.  July  4,  1899.  Q.  B.  Div.) 
392. 


Place  tued  for  betting — Incloswre  on 


racecourse-^Betting  Act,  1853  (16  A  17 
Vict,  0, 119),  ss,  1,  3.— The  word  "  place  " 
in  the  Betting  Act,  1853,  ss.  1  and  3, 
means  a  place  analogous  in  character 
and  use  to  a  "betting-house"  or  office. 
Adjacent  to  a  racecourse,  and  forming 
part  of  it,  was  an  open  inclosure  surrounded 
oy  rails  to  which  Uie  public  were  admitted 
at  race  meetings  on  payment  of  an 
entrance  fee.  The  greater  number  of  the 
people  who  entered  the  inclosure  went 
there  for  the  purpose  of  betting  with 
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the  pTofesaional  bookmakers  whom  th«y 
found  there.  The  bookmakers  were 
admitted  on  the  same  terms  as  the 
general  public,  and  had  no  special 
rights  in  the  inclosure,  and  did  not 
confine  themselves  to  any  particular  part 
of  it.  They  acted  independently  and  in 
competition  with  each  other,  and  inde- 
pendently of  the  proprietors  of  the  race- 
course, and  anyone  might  act  as  a  book- 
maker. The  betting  was  for  the  most 
gart  ready*  money  betting,  and  no  betting 
sts  were  exhibited,  but  the  bookmakers 
called  out  the  odds.  Held,  affirming  the 
decision  of  the  court  below  (Lords  Hob. 
house  and  Davey  dissentiente),  that  the 
indosure  was  not  a  '*  place  kept  and  used 
for  the  purpose  of  betting  with  persons 
lesorting  thereto  "  within  the  meaning  of 
the  Betting  Act,  1853.  Eastwood  v.  Muler 
(30  L.  T.  Rep.  716 ;  L.  Rep.  9  Q.  B.  440). 
Haigh  ▼.  Tonm  Council  of  Sheffield  (31 
L.  T.  Rep.  536;  L.  Rep.  10  Q.  B.  102), 
and  Hawke  v.  Dunn  (18  Cox  C.  G.  543; 
76  L.  T.  Rep.  355 ;  (1897)  1  Q.  B.  579) 
overruled.  {Powell  v.  Kempton  Park 
Company,  H.  of  L.  May  5,  6. 17, 1898, 
and  March  14, 1899.)    265. 


Place  used  for  betting — Structure 


on  racecourse — Betting  Act,  1853  (16  &  17 
Vict,  c.  119),  ss.  1,  3.  —  The  respondent, 
a  betting  man,  with  his  clerk  erected  a 
structure  on  certain  inclosed  lands  where 
racing  was  taking  place.  The  structure 
consisted  of  a  bamooo  frame  about  6ft. 
in  height,  carrying  a  board  and  a  screen 
ou  which  was  painted  the  respondent's 
name.  The  respondent  stood  on  a  box 
close  to  the  structure  and  invited  persons 
to  bet  with  him,  and  persons  did  bet 
with  him.  The  structure  remained  in 
the  same  position  during  the  whole 
time.  The  respondent  had  no  right  of 
user  of  the  land,  nor  had  he  paid  for 
admission  thereto.  Held,  that  the 
respondent  ought  to  have  been  convicted 
of  using  a  place  for  the  purpose  of  betting. 
( Brown  v.  Patch,  Apnl  13, 1899.  Q.  B. 
Div.)    330. 

Black  Smokb.    See  sub  **  Nuisance." 

Bread. — Sale  of  otherwise  than  by  weight — 
Twopenny  loaf — 5  Geo.  4,  c.  in.,  s.  4. — A 
person  entering  a  shop  where  bread  was 
fold,  asked  for  a  twopennv  loaf.  Nothing 
was  said  as  to  weight ;  the  seller  gave  to 
the  purchaser  a  losi  which  was  in  weight 
2oz.  less  than  21b.  Held,  that  this  was  a 
belling  of  the  bread  contrary  to  3  Geo.  4, 
c.  cvL,  8.  4.     {London   County  CouncUf 


apps.  V.  Bead,  resp.    Nov.  3, 1899.    Q.  B. 
Div.)    415. 

Building. — Projection  beyond  building  line 
— Portico  or  shelter — London  Buuding 
Act,  1894  (57  &  58  Vict.  c.  ccxiii.),  ss,  22, 200 
(3). — A  glass  and  iron  portico  or  t-helter 
which  projects  beyond  the  general  build- 
ing line  of  the  street,  and  which  is  dove- 
tailed into  the  main  structure  of  a  build- 
ing, if  not  erected  by  the  consent  of  the 
London  County  Council  is  within  sect.  22 
of  the  London  Building  Act,  1894. 
{Coburg  Hotel  v.  London  County  Council, 
Nov.  1,  1899.    Q.  B.  Div.)    411. 

Bte-Law.    See  sub  "  Local  Government." 

CiTT  OF  London.  See  sub  "  Inland 
Revenue." 

Club.    See  "  Licensing." 

Conspiracy. — Joint  indictment — Vtrdict  of 
guilty  and  not  guilty — Repugnancy  in 
finding  of  jury — Venue. — Railway  oflScials 
were  indicted  for  conspiring  to  defraud 
the  railway  company  by  stealing  and 
selling  uncancelled  but  used  tickets. 
Held,  that  other  persons  to  whom  they 
sold  these  tickets  could  be  indicted 
together  in  the  same  count  with  the  rail- 
way officials.  Where  several  persons  are 
charged  with  having  conspired  together, 
a  finding  that  some,  but  not  all,  did  so 
conspire  is  not,  upon  the  face  of  it,  bad 
for  repugnance.  {Beg.y.  Quinn,  July  20, 
21.  22,  1898.  Belfast  Assizes:  Fttz. 
gibbon,  L.J.)    78. 

CONSPIEACY    AND    PeOTBCTION    OP   PbO- 

PEETY  Act,  1875. — Besetting  persons  on 
board  ship— Seaman — Engagement  of — 
Absence  of  licence  from  Boaru  of  Trade — 
Merchant  Shipping  Act,  1884  (38  il^  39 
Vict.  c.  86,  •.  7--67  A  58  Vict.  c.  60,  s.  111). 
— A  shipping  federation,  which  kept  a 
depot  ship  for  the  purpose  of  receiving 
on  board  men  intending  to  serve  as  sea- 
men on  vessels  belonging  to  members  of 
the  federation,  entered  into  contracts 
with  certain  persons  whereby  these  per- 
sons  were  to  remain  on  board  the  ship 
until  engaged  as  seamen  on  board  vessels 
belonging  to  members  of  the  federation. 
These  persons  remained  on  board,  bat 
while  on  board  they  did  not  work  as  sea- 
men or  otherwise,  though  they  received 
daily  wages  from  the  federation.  The 
federation  had  no  licence  from  the  Board 
of  Trade  under  sect.  Ill  of  the  Merchant 
Shipping  Act,  1894,  for  engaging  or  sup- 
plying seamen  to  be  entered  on  board 
ship.     The  respondents  beset  the  ship 
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with  a  view  to  oom^  these  persons  on 
the  ship  from  remaining  on  board  and 
folfiUinfi:  their  engagements  with  the 
federation.  Justices  haying  dismissed  an 
informationiuzainstthe  respondents  under 
sect.  7  of  the  Conspiracy  and  Protection  of 
Property  Act,  1875,  for  besetting  the  ship, 
on  the  ground  that  the  federation,  in  enter- 
ing into  these  engagements  without  a 
licence  from  the  Board  of  Trade,  had 
contravened  the  provisions  of  sect.  Ill 
of  the  Merchant  Shipping  Act,  1894, 
and  that  therefore  the  persons  on  board 
had  no  legal  right  to  be  there.  Held, 
that,  whether  the  contracts  made  by  the 
federation  with  the  persons  on  board  the 
ship  were  legal  or  illegal  contracts,  the 
men  had  a  legal  right  to  be  on  board  the 
ship;  that,  therefore,  there  was  a  besetting 
of  the  ship  within  the  meaning  of  the 
section,  and  that  the  respondents  ought  to 
have  been  convicted.  (Farmer  v.  WiUcm 
and  others.  Q.  B.  Div.  March,  30,  1900.) 
502. 

Cbublty  to  Animals  — Horse  slaughierer 
—  Brought  for  slaughter  —  Cruelty  to 
Animals  Act,  1849  (12  &  13  Vict  c.  92), 
8.  8. — The  respondent,  a  licensed  horse 
slaughterer,  purchased  a  mare  for 
10s.  (for  worlnng  which  the  seller  had 
been  ined)  and  sent  it  by  his  servant 
to  nis  premises  licensed  for  the 
slaughter  of  such  animals.  He  entered 
it  in  the  statutory  register  "... 
bought  .  .  .  brown  mare  to  kill 
for  lOs."  The  mare  was  kept  on 
those  premises  for  nine  days,  and  after 
being  cautioned  the  respondent  had  cut 
the  hair  from  its  neck.  Held,  that  the 
mare  had  been  brought  to  the  premises 
for  the  puroose  of  being  slaughtered 
within  sect.  8  of  the  Cruelty  to  Animals 
Act,  1849.  (Edgar,  app.  v.  Spain,  resp. 
May  7, 1901.    K.  B.  Div.)    719. 

Killing — Intention  to  be  cruel. — An 


intention  to  commit  cruelty  is  no  part  of 
the  offence  under  sect.  2  of  the  Cruelty  to 
Animals  Act,  1849.  The  question  is 
whether  in  fact  there  is  cruelty.  (Duncan, 
app.  V.  Pope,  resp.    Feb.  8, 1999.)    241. 

Electbio  Lighting. — Boxes  in  streets — 
Notice  of  intention  to  construct — "  Build- 
ing, structure,  or  works  " — London  Build- 
ing Act,  1894  (57  &  bS  Vict.  c.  ccxiii.). — 
Vniere  a  local  authority  within  the  mean- 
ing of  the  Electric  Lighting  Acts,  1882 
and  1888,  in  pursuance  of  those  Acts,  has 
been  granted  a  provisional  order  con- 
firmed by  a  statute,  and  under  the  pro- 
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visions  of  that  order  has  constructed  in  a 
street  boxes  for  purposes  in  connection 
with  the  supplv  of  electric  energy,  such 
boxes  are  buildmss,  structures,  or  works 
within  sect.  145  of  the  London  Building 
Act,  1894,  and  a  notice  under  that  section 
must  be  served  on  the  district  surveyor 
before  they  are  commenced.  (White- 
chapel  Board  of  Works,  app.  v.  Crow, 
resp.  April  27  and  May  3, 1901.  K.  B. 
Div.)    700. 

Elembntaby  Education  Act,  1876. — 
Employment  of  child  —  Housework  at 
home — "  Purposes  of  gain  *' — Parent  work- 
ing out — Elementary  Edueaiion  Act,  1876 
(39  A  40  Vict  c.  79),  ss.  5,  6,  47.— A  divi- 
sional  superintendent  of  the  L.  School 
Board  took  out  a  summons  against  L. 
under  the  Elementary  Education  Act, 
1876,  s.  6,  on  the  ground  that  he  was 
employing  his  daughter  E.  L.,  who  should 
have  been  attending  school,  for  the  "  pur- 
pose of  gain,"  and  thereby  contravening 
sect.  47  of  the  same  Act.  The  evidence 
was  to  the  effect  that  the  child  was  not 
employed  directly  for  the  purposes  of 
gain,  but  that  she  was  kept  at  home  to  do 
the  housework  in  order  to  enable  her 
mother  to  go  out  and  earn  money.  The 
magistrate  dismissed  the  summons,  and 
the  school  board  appealed.  Held,  that 
the  child  was  not,  in  the  circumstances, 
employed  for  the  purposes  of  gain,  and 
that  the  father  had  consequently  not 
contravened  sect.  47  of  the  Act.  (Mather, 
app.  V.  Laurence,  resp.  May  3,  1899. 
Q.  B.  Div.)    300. 

Elementary  Education  Act.  —  Non- 
attendance  —  Reasonable  excuse  —  Child 
refused  admission  to  voluntary  school — 33 
&  34  Vict.  c.  75,  8.  34. — A  child  ten  years 
old  was  refused  admission  to  a  certain 

Sublic  elementary  school.  The  parent 
eclined  to  send  the  child  to  any  other 
school  than  this.  The  school  board 
required  the  parent  to  send  the  child  to 
another  school.  Held,  that  the  parent 
had  not  a  good  excuse  for  the  non- 
attendance  of  his  child  at  school.  (Jones, 
app.  V.  Rowland,  resp.  May  1,  1899. 
Q.  B.  Div.)    315. 

Evidence.    See  sub  "  Practice.*' 

Pactoby. — Bricks — Making  and  finishing 
— Employment  of  girl  v/nder  sixteen — 41  & 
42  Vict.  c.  16, 8. 38,  sched.  1. — Bricks  after 
being  baked  were  taken  to  a  dipping 
shed,  and  after  being  placed  in  a  pre- 
paring solution  were  dipped  in  glaze  and 
scraped  and  knifed.     They  were    then 
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stacked  and  ultimately  baked  with  a  view 
to  setting  the  glaze.  They  were  then 
polished  and  stacked  until  wanted  for 
sale.  Held,  that  this  constituted  the 
"  finishing  of  bricks "  within  the  Act. 
{Squire,  app.  v,  Stanley  Brothers,  resp. 
KB.Div.    April  24, 1901.)    695. 

Factory  and  Workshop  Act. — Manu- 
factu/ring  process  —  Bottling  beer  — 
Mechanical  power — Factory  and  Work* 
shop  Act,  1878  (41  &  42  Vict.  c.  16),  s.  93. 
— Oertain  premises  were  used  solely  for 
the  purpose  of  washing  bottles  and 
bottling  beer.  Before  the  bottles  were 
filled,  which  was  done  by  manual  labour, 
they  were  washed  inside  by  a  rotary 
brush  driven  by  a  small  gas-enffine,  the 
bottles  bein^  held  in  position  by  hand 
and  the  outsides  being  washed  by  manual 
labour.  Nothing  was  dooe  to  the  beer 
itself,  and  no  process  of  any  kind, 
manufacturing  or  otherwise,  was  done  on 
the  premises.  Held,  that  the  premises 
were  not  a  factory  within  sect.  93  of  the 
Factory  and  Workshop  Act,  1878.  {Law, 
app.  V.  Graham  and  Bradley,  resp. 
May  3, 1901.    K.  B.  Div.)    709. 


Factory  and  Workshop. — Underground 
bakehouse — Use  at  commencement  of  Act 
^Factory  and  Workshop  Act,  1895  (58  & 
59  Vict.  37),  ss.  27  (3),  55.— By  sect  27  (3) 
of  the  Factory  and  Workshop  Act,  1895, 
"  A  place  anderground  shall  not  be  used 
as  a  bakehouse  unless  it  is  so  used  at  the 
commencement  of  the  Act,"  and  by 
sect.  55  "  This  Act  shall  come  into  opera- 
tion on  the  first  day  of  January,  1896." 
Certain  premises  were  fitted  up  as  an 
underground  bakehouse  in  1879.  They 
were  so  occupied  down  to  October,  1895. 
They  were  then  repaired,  and  while  such 
work  was  in  progress  they  were  advertised 
as  to  let.  They  were  let  to  tke  appellant 
Schwerzerhof  in  February,  1896,  who  was 
summoned  for  keeping  a  bakehouse  in 
contravention  of  the  Act.  The  magis- 
trate held  that  the  premises  were  not 
being  used  as  a  bakehouse  at  the  date  of 
the  commencement  of  the  Act,  and  fined 
the  appellant.  Held  (allowing  the  appeal), 
that  the  bakehouse  was  in  use  at  such 
date,  and  was  entitled  to  the  exemption. 
{Schwerzerhof  Y,  WiVcins,  March  18, 1898, 
Q.B.  Div.)    22. 

Factory  and  Workshop  Act,  1878.— 
Young  person  —  Working  during  meal 
hour — Deemed  to  be  employed —  41  Vict, 
c,  16. — When  a  young  person  employed 


in  a  factory  works  during  meal- time 
at  cleaning  the  machinery,  even  though 
he  does  so  for  his  own  amusement 
and  contrazy  to  the  express  orders 
of  the  occupier  of  the  factory,  he  will 
be  deemed  to  be  employed  by  the 
occupier,  and  the  occupier  will  be  liable 
to  a  penalty  under  sect.  83  of  the  Factory 
and  Workshop  Act,  1878,  unlesss  he  can 
show  that  same  other  person  is  liable 
under  sect.  86  and  87.  {Prior,  app.  v. 
Slaithwaits  Spinning  Company,  resps. 
April  28  and  29, 1898.    Q.  B.  Div.)  54. 

Falsification  op  Account. — CoUeetor  of 
poor  rate— Balance  of  account — 38  &  39 
Vict.  c.  24,  s.  1. — A  collector  of  poor  rate, 
whose  duties  included  the  keeping  of  the 
overseer's  receipt  and  payment  book, 
stated  the  account  showing  a  balance  to 
be  due  from  the  overseer  to  the  inhabi- 
tants. This  balance,  which  was  correct 
as  to  the  difference  between  receipts  and 
expenditure,  he  stated  as  *'  b'llance  in 
hand.*'  He  however,  was  unable  to  pro- 
duce this  amount.  Held,  that  the  words 
'*  in  baud  '*  did  not  make  the  entry  false, 
the  account  bring  a  correct  record  of 
receipt  and  expenditure,  and  that  the 
collector  could  not  therefore  be  convicted 
of  falsification  of  accounts  even  if  he  had 
misappropriated  the  amount.  {Beg.  ▼. 
Williams.    Jan.  21,  1899.    0.  0.  R.)  239. 

False  Imprisonment. — Volunteers — Army 
Act  —  Subject  to  military  law  —  Return 
from  training — 26  &  27  Vict.  c.  65,  «.  21 
—44  A  45  Vict.  c.  58,  ss.  41,  43,  45,  158, 
and  176. — The  plaintiff  was  a  member  of 
a  volunteer  oorps  which,  under  an  order 
of  the  War  Omce,  went  into  military 
training  with  a  portion  of  the  regular 
forces  at  Shomcliffe  Gamp.  On  the 
morning  of  the  day  when  tne  camp  was 
bein^  broken  up  he  was  accused  by  some 
of  his  comrades  of  larceny.  Thereupon 
the  adjutant  ordered  him  to  be  arrested, 
taken  to  the  guard  tent,  and  from  there 
taken  with  the  baggage  guard  to  the 
railway  station,  and  uien  to  be  carried  in 
special  military  train,  which  took  the 
corps  home,  to  Boxmoor,  from  which 
place  he  was  to  be  taken  and  handed  over 
to  the  police  authorities.  These  orders 
were  carried  out,  and  the  plaintiff,  in 
charge  of  three  members  of  his  corps,  was 
taken  from  Shomcliffe  Camp  to  Box- 
moor  and  thence  to  Hemel  Hempstead, 
where  he  was  given  the  same  day  into  the 
custody  of  the  police.  He  was  subse- 
quently tried  for  larceny  and  acquitted. 
He  then  brought  an  action  for  assault  and 
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false  imprisonment  against  the  three 
members  of  his  corps  who  had  taken 
him  from  Shorncliffe  and  handed  him 
over  to  the  polioe.  Held,  that  under 
sect.  176,  sub-sect.  8,  of  the  Army  Act, 
1881,  the  plaintiff  was  subject  to  military 
law  durine  the  happening  of  the  acts 
complained  of,  being  a  volunteer  "  trained 
or  exercised  with  a  portion  of  the  regular 
forces."  Held  also,  that  the  con£tion 
precedent  at  the  beginning  of  sect.  158 
of  the  Army  Act»  1881, "  where  an  offence 
under  this  Act  has  been  committed" 
should  be  read  as  "  where  an  offence 
under  this  Act  has  been  alleged  to  have 
been  committed."  Held,  therefore,  that 
the  action  failed.  Judgment  by  Kennedy, 
J.  reversed.  (Marks  v.  Frogley.  March  24, 
26,  30,  and  May  7,  1898.     O.A.)    91. 

False  Pbbtbncbs. — Attempting  to  obtain 
goods  by — Remoteness — Entering  for  race 
under  false  name. — A  person  entered 
himself  for  certain  foot  races  under  a 
false  name.  He  was  a  well-known  ranner, 
and  the  name  under  which  he  entered 
was  that  of  a  man  who  had  never  won  a 
race.  The  result  of  his  entering  under 
the  false  name  was  that  he  received  a 
favourable  handicap.  He  won  the  races, 
bat  did  not  receive  the  prizes.  Held,  that 
he  was  rightly  convicted  of  attempting  to 
obtain  goods  by  false  pretences,  and  that 
Beg,  V.  Lamer  (14  Cox  0.  0.  497)  did 
not  apply.  (Beg,  v.  Button.  July  28, 1900. 
O.O.R.)    568. 

Evidence — Grand  jury — Proof  of  act 


subsequent  to  ctct  charged  in  indictment 
Prisoner*8  refusal  to  give  evidence — Com- 
ment by  court  on  prisoner's  refusal  to  give 
evidence  — 61  &  62  Vict.  c.  36.  —  The 
Criminal  Evidence  Act,  1898  (61  &  62 
Yict.  c.  36)  does  not  enable  a  defendant 
to  give  evidence  before  the  grand  jury. 
The  provision  in  sect.  1  that  the  failure 
of  a  person  charged  to  give  evidence 
shall  not  be  made  the  subject  of  any 
comment  by  the  prosecution  does  not 
prohibit  comment  oy  the  court.  On  the 
trial  of  an  indictment  for  obtaining 
goods  by  false  pretences,  if  the  case  for 
the  prosecution  is  that  the  defendant 
carried  on  a  sham  business,  evidence  of 
acts  by  the  defendant  subsequent  as  well 
as  anterior  to  the  act  charged  in  the 
indictment  is  admissible.  Beg,  v.  KoU 
(3  L.  T.  Bep.310;  8  Cox  C.  C.  411)  and 
Beg.  V.  Eranoii  (30  L.  T.  Rep.  503 ;  12 
Cox  O.  C.  612 ;  L.  Rep.  2  C.  C.  728)  con- 
sidered  and  followed.  (Beg,  v.  Bhodes. 
Nov.  12, 1898.    aC.  R.)    182. 


JuHsdiction  — •  Obtaining  goods  in 

England — False  pretence  in  Scotland — 
Gist  of  offence— Debtors  Act,  1869  (32  <fe  33 
Vict.  c.  62). — A  bankrupt  who  within  four 
months  next  before  the  presentation  of  a 
bankruptx^y  petition  against  him  has 
obtained  ffoods  by  any  false  representa- 
tion and  has  not  paid  for  the  same,  is 
guilty  of  a  misdemeanour  under  sect  11 
(13)  of  the  Debtors  Act,  1869  (32  &  33 
Yict.  c.  62),  and  any  person  who  in  incur- 
ring any  debt  or  liability  has  obtained 
credit  under  false  pretences,  is  guilty  of 
a  misdemeanoar  under  sect.  13  (1)  of  that 
Act.  The  essential  element  of  these 
offences  is  the  obtaining  in  the  one  case 
property  and  in  the  other  credit,  and 
though  the  making  of  the  false  pretence 
is  a  necessary  element,  the  offence  is 
committed  in  the  place  where  the  pro- 
perty or  the  goods  for  which  credit  is 
given  are  obtained.  A  bankrupt,  by 
means  of  false  pretences  made  in  Scot- 
land, obtained  goods  and  credit  for  goods 
delivered  in  the  county  of  Durham. 
Held,  that  the  offences  were  committed 
in  the  county  of  Durham,  and  within  the 
jurisdiction  of  the  assize  for  that  county. 
(Eieg.  V.  Ellis,  Nov.  5  and  24,  1898. 
C.  0.  R.)    210. 

Larceny — Credit  obtained  by  fraud 

—24  &  25  Vict,  c,  96,  s,  38—32  A  33  Vict, 
c,  62,  s,  13. — Misrepresentation,  either  by 
word  or  conduct,  is  a  necessary  element 
in  the  offence  of  obtaining  goods  by  false 
pretences.  Evidence,  therefore,  that  a 
person  indicted  under  24  &  25  Vict.  c.  96, 
s.  88,  for  this  offence,  obtained  goods 
from  an  intending  vendor,  being  without 
the  means  of  paying  for  such  goods  and 
with  the  intention  of  defrauding  the 
owner,  but  without  making  any  represen- 
tation either  as  to  his  ability  to  pay  or 
his  intentions,  is  not  sufficient  to  support 
a  conviction  for  obtaining  such  goods  by 
false  pretences.  Nor,  since  the  owner 
intended  to  part  with  the  property  in  the 
goods,  is  it  sufficient  to  support  a  con- 
viction for  larceny.  But  such  evidence 
is  sufficient  to  support  a  conviction  for 
obtaining  credit  by  fraud  on  an  indict- 
ment under  the  Debtors  Act,  1869  (32  &  33 
Yict.  c.  62),  s.  13.  A  vendor  who  delivers 
goods  on  the  terms  that  they  are  to  be 
paid  for  immediately  after  they  have  been 
received  gives  credit  to  the  purchaser. 
(Beg.  V.  Jones,  Nov.  14  and  27,  1898. 
C.  0.  R.)    87. 


Food  and  Dbuoa. 

and  Drugs." 
2 


See  sub  *'  Sale  of  Food 
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Fo&aEBT. — Eeoord-^Official  document  not 
kept  in  pursttance  of  any  atcttutory  autho- 
rity— Register  of  ordinationa — ^24  &  25 
Vict.  c.  98,  8.  28. — Record  in  sect.  28  of 
24  &  25  Yict.  o.  98,  means  record  of  a 
court  of  competent  jurisdiction  and 
forgery  of  a  dooament  which,  though  an 
official  document,  is  not  kept  in  pursuance 
of  any  statutory  authority  does  not  con- 
stitute an  offence  within  that  section. 
Consequently  uttering  as  a  certificate  of 
letters  of  ordination  a  document  pur- 
porting  to  be  a  copy  of  the  register  of 
ordinations  to  which  the  signature  of  the 
rdffistrar  of  the  diocese  was  forged  is  not 
indictable  under  that  section,  the  register 
of  ordinations  not  being  kept  under  any 
statutory  authority.  {Bex  v.  Etheridge. 
No7. 14)  and  15, 1901.   Kennedy,  J.)   676. 

Misdemeanour — Imprieonmsnt  vnth 


hard  labour-^U  S  15  Vict,  c.  150,  «.  29.— 
The  jurisdiction  to  inflict  the  sentence  of 
imprisonment  with  hard  labour  depends 
upon  statute.  The  common  law  mis- 
demeanour of  forgery  is  therefore  not  so 
punishable,  because  it  is  not  one  of  the 
offences  specified  in  14  <fe  15  Yict.  c.  100, 
s.  29.  A  forgery  committed  with  the 
intention  of  concealing  the  misappro- 
priation of  property  is  not  the  commis- 
sion of  a  cheat  or  fraud  within  the  mean- 
ing of  that  section.  (Rex  y.  Hamilton, 
March  30,    1901.    0.  0.  R.)    675. 

FuaiTiva  Offbndbs.  —  Misdemeanour — 
Committal  to  prison  by  magistrate  to 
await  return — Bail — Power  of  court  to 
grant  bail  —  Onus  —  Habeas  corpus  — 
Locality — Court  to  which  they  order  fugi- 
tive to  be  returned — Fugitive  Offenders 
Act,  1881  (44  &  45  Vict,  c.  69).  ««.  2, 5,  and 
6. — The  inherent  powers  which  the  Court 
possesses  to  grant  bail  in  the  case  of 
prisoners  committed  for  trial  in  this 
country,  is  not  taken  away  by  the  Fugi- 
tive Offenders  Act,  1881,  in  the  case  of 
fugitive  offenders  who  have  been  com- 
mitted under  that  Act  on  a  charge  of 
misdemeanour  to  be  returned  for  trial  to 
the  place  where  the  alleged  offence  was 
committed,  and  the  court  nas  a  discretion 
either  to  grant  or  refuse  bail.  In  such 
cases  the  onus  is  not  on  the  defendant  to 
show  that  the  inherent  power  of  the 
Court  to  grant  bail  is  not  taken  away  by 
the  statute,  but  it  is  for  the  Crown 
resisting  the  bail  to  show  that  such 
power  ot  the  Court  is  either  in  express 
terms  or  by  implication,  taken  away  by 
the  statute.  And  the  court  has  power 
under  the  Act  and  a  discretion  to  order 


that  the  fugitive  offender  be  returned  to 
a  place  other  than  the  place  where  the 
alleged  offence  was  committed.  {Reg.  ▼. 
SpiUbury,  Aug.  5  and  8, 1898.  Q.  B. 
Div.)    160. 

FuoiTiVH  Offbndbks  Act,  1881. — Pro- 
cedure— Case  removed  for  trial — Fugitive 
Offenders  Act,  1881  (44  <l^  45  Vict.  e.  69). 
s.  35. — Where  a  case  is  removed  for  trial 
under  sect.  35  of  the  Fugitive  Offenders 
A.ct,  1881,  to  another  part  of  Her 
Majesty's  dominions  from  that  in  which 
the  person  accused  is  in  custody,  such 
removal,  in  the  absence  of  an  express 
prohibition,  involves  a  trial  in  accoroEuioe 
with  the  ordinary  course  of  procedure  in 
the  place  to  which  the  case  is  removed, 
and  not  in  accordance  with  the  procedure 
in  the  place  from  which  the  case  is 
removed  if  they  are  different.  (Spilsbury 
V.  The  Queen.  March  24  and  May  3, 
1899.    Priv.  Co.)    303. 

Gamb. — "  Search  or  pursuit " — Game  Act, 
1831  (1  ife2  WiU,  4,  c.  32), «.  30).— In  order 
to  support  a  conviction  under  sect.  30  of 
the  (iame  Act,  1831,  for  trespassing  in 
the  daytime  in  search  or  pursuit  of  game, 
it  is  not  necessary  to  prove  that  the 
searching  and  pursuing  was  with  the 
intention  to  kill  at  the  time.  {Stiff,  app. 
V.  Billington,  resp.  K.  B.  Div.  April  19, 
1901.)    680. 

Trespass     in    pursuit    of  game  — 

Removal  of  dead  game  from  (joining 
land—Qame  Act,  1831  (1  <l^  2  WiU.  4,  e.  32), 
8.  30. — R.  standing  on  his  own  land  shot 
at  and  killed  a  grouse  sitting  in  the  land 
of  another  person,  but  did  not  then  enter 
upon  the  land  to  pick  up  the  dead  bird 
Some  hours  after  he  had  shot  the  bird  he 
went  on  the  land  where  it  had  been  shot 
for  the  purpose  of  picking  it  up,  and  then 
searched  for  the  bird,  which  had  previously 
been  picked  up  and  removed  by  a  game- 
keeper. Held,  that  the  two  acts,  the  shoot- 
ing of  the  bird  and  the  subsequent  gomg  on 
to  the  land  in  search  of  it»  were  sufficiently 
connected  to  form  one  transaction,  and 
that  R.  was  therefore  guilty  of  trespass- 
ing upon  the  land  in  search  of  or  pursuit 
of  game  within  sect.  30  of  the  Game  Act, 
1831.  {Horn  v.  Raine.  April  6,  1898. 
Q.  B.  Div.)    119. 

Trespass  in  pursuit  of  game — Leave 

and  licence — Evidence — The  Game  Act, 
1831  (1  &  Z  Will.  4,  c.  32),  s.  30.— By 
the  Game  Act,  1861,-8.  30,  if  any  person 
trespass  in  the  daytime  in  pursuit  of 
game,  he  shall,  on  conviction,  forfeit  51. 
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"proTided  always  that  any  person 
charged  with  any  such  trespass  shaU  be  at 
liberty  to  prove  by  way  of  defenoe  any 
matter  which  would  have  been  a  defence 
to  any  action  at  law  for  such  trespass." 
The  appellant  received  leave  from  the 
wife  of  the  occupier  to  catch  rabbits,  and 
then  coursed  a  hare.  The  sporting  rights 
were  not  in  the  occupier.  Held,  that  the 
appellants  had  not  brought  themselves 
within  the  proviso,  and  it  was  not  until 
they  had  done  so  that  it  was  necessary 


to  prove  strictly — e.a.,  by  producing  the 
deed — that  the  landlord  had  the  right  as 
against  the  occupier  to  take  game.  Quasre, 
whether  the  wife  could  give  such  leave. 
(Taylor  and  others  v.  JcLcJcBon,  May  11, 
1898.    Q.  B.  Div.)    62. 

Hackney  Gasbiagb. — "  Standing  or  ply- 
ing for  hire  " — Private  letting — Conceal- 
ment of  number — Towns  Police  Clauses 
Act,  1847  (10  &  11  Vict,  c.  89).— The  words 
"used  in  standing  or  plying  for  hire" 
in  sect.  38  of  the  Towns  Police  Glauses 
Act,  1847,  are  not  confined  to  the  actual 
period  during  which  a  hackney  carriage 
IS  engaged  in  standing  or  plying  for  hire. 
Every  carriage  which  is  in  fact  used 
from  time  to  time  for  the  purpose  of 
standing  or  plying  for  hire,  is  a  hackney 
carriage  within  the  meaning  of  sect.  38 
of  the  Towns  Police  Glauses  Act,  1847. 
{Kavohins  v.  Edwards.  April  19,  1901. 
K.B.  Div.)    692. 

Standing  for    hire — Railway  yard 

—  Street  —  Ibwns  Police  Clauses  Act, 
1847  (10  &  11  Vict  c.  89).— The  G.  W. 
Railway  acquired  under  a  private  Act,  as 
an  approach  to  a  railway  station,  a  piece 
of  ground  over  which  was  a  public  foot- 
way.  The  piece  of  ground  was  metalled 
or  paved  as  a  road  or  street.  Held,  that 
it  was  not  a  street  within  the  meaning 
of  the  TowDs  Police  Glauses  Act,  1847, 
and  that  persons  standing  for  hire  with 
an  unlicensed  carriage  did  not  commit 
an  ofPence  under  that  Act.  Curtis  v. 
Emhery  (L.  Bep.  7  Ex.  369)  followed. 
{Jones  V.  ShoH.  Jan.  29,  1900.  Q.  B. 
Div.)    472. 

Hawkbb. — Itinerant  vendor — Previous  hut 
indefinite  order  from  customer — Hawkers 
Act,  1888  (51  A  52  Viet  c.  33),  ««.  2,  3,  6. 
— By  sect.  6  of  the  Hawkers  Act,  1888,  a 
penalty  of  102.  is  imposed  upon  every 
person  who  without  a  licence  does  any 
act  for  which  a  licence  is  required,  and 
by  sect.  3  a  licence  is  required  to  be  taken 
out  annuaUy  by  every  hawker.  "  Hawker  " 


is  defined  by  sect.  2  of  the  Act.  Held, 
that  taking  a  cask  of  oil  to  customers  in 
pursuance  of  orders  to  call  to  supply  the 
customer  with  such  quantity  as  he 
might  require  was  hawking  within  the 
meaning  of  the  definition.  (O'Dea  v. 
Crowhurst  April  7,  1899.  Q.  B.  Div.) 
260. 

Licence — Licensed  hawker — Exemp- 


tion— Article  for  which  no  licence  required 
—10  A  11  Vict,  c.  14,  s.  13—51  A  52  Vict 
e.  33,  s,  3  (3).— Sect.  13  of  the  Markets  and 
Fairs  Glauses  Act,  1847,  provides  that 
after  a  market  place  is  open  for  public 
use  "  every  person  other  than  a  licensed 
hawker  who  sells  or  exposes  for  sale  in 
any  place  within  the  prescribed  limits, 
except  in  his  own  dwelling-place  or  shop, 
any  article  in  respect  of  which  tolls  are 
authorised  to  be  taken  in  the  market," 
shall  be  liable  to  a  penalty.  Held, 
that  a  person  who  has  in  fact  taken 
out  a  hawker's  licence  is  a  "licensed 
hawker"  within  the  meaning  of  the 
exemption  in  the  section,  although  he 
is  selling  or  exposing  for  sale  articles 
for  which  a  hawker's  hcence  is  not  neces- 
sary ;  and,  if  such  person  sell  within  the 
prescribed  limits  articles  in  respect  of 
which  tolls  are  authorised  to  be  taken,  he 
is  not  liable  to  the  penalty  imposed  by 
the  section.  (Llandudno  Urban  District 
CowneU  v.  Hughes,  Jan.  30, 1900.  Q.  B. 
Div.)    456. 

Highways.  —  Obstruction  —  Filling  up 
emhayments  in  building — Dedication  to 
public  —  Evidence  —  Towns  Improvement 
Clauses  Act,  1847  (10  &  11  Vtct  c.  34), 
8.  69. — A  building  erected  in  1869  upon 
land  leased  from  the  corporation  of  L. 
was  built  with  recessed  windows  or 
embayments  on  the  ground  floor,  and  the 
main  wall  of  the  building  on  either  side 
projected  beyond  the  embayments  and 
overlooking  them  above  the  windows,  the 
embayments  being  some  llin.  deep.  In 
1899  the  tenant  of  the  house  recon- 
structed these  windows  so  as  to  cause 
them  to  project  3in.  beyond  the  main 
wall,  and  so  as  to  fill  up  the  embayments. 
During  the  period  from  1869  till  the 
reconstruction  in  1899  the  paving  of  the 
embayments  was  not  distinguishable  or 
marked  off  from  the  paving  of  the  foot- 
way, and  had  been  cleaned  and  repaired 
by  tiie  corporation,  as  the  highway  autho- 
rity, at  tne  same  time  as  the  footway. 
The  windows  were  used  for  the  exhibi- 
tion of  goods,  and  the  public  passed  in 
and  out  of  the  embayments.    upon  an 
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information  against  the  tenant  for  caus- 
ing an  obstruction  in  the  street  by  build- 
ing so  as  to  fill  up  the  embay ments :  Held, 
that  neither  the  user  by  the  public  nor  the 
fact  that  the  paving  of  the  embayments 
was  not  marked  off  from  the  paving  of 
the  footway,  and  was  cleaned  and  repaired 
by  the  corporation,  as  highway  authority, 
being  any  evidence  of  the  dedication  of  the 
embayments  to  the  public  as  part  of  the 
highway,  and  that  therefore  no  obstruc- 
tion had  been  committed  (Ptggott,  app. 
V.  Goldstraw,  resp.  July  17  and  21, 1901. 
Q.B.  Div.)    621. 

HoBSB  SLAuaHTBBBS.  See  8tt&  *'  Cruelty 
to  Animals." 

Husband  and  Wipe. — Receiving  stolen 
goods — Joint  indictment  —  Separate  re- 
ceiving— Receiving  part  of  stolen  property 
—24  &  25  Vict.  c.  96,  s.  24.— Coverture  is 
no  defence  to  a  criminal  charge.  A 
husband  and  wife  were  jointiy  indicted 
for  receiving  stolen  goods.  There  was 
evidence  that  the  wife  had  received  part 
of  the  stolen  property  from  one  of  the 
thieves.  There  was  no  evidence  that  the 
husband  was  present  at  the  time,  and 
there  was  no  evidence  that  his  wife  was 
acting  under  his  compulsion.  Held,  that 
the  wife  was  properly  convicted  of 
receiving  stolen  goods.  Semhle,  per 
Lord  Alverstone,  C.J. :  After  verdict  and 
sentence  the  judge  should  not  put 
further  questions  to  the  jury.  (Reg.  v. 
Mary  Baines,  May  27, 1900.  C.  C.  R.) 
526. 

Indecent  Assault.  —  Evidence  —  PrO' 
secutrix  of  tender  years — Particulars  of 
complaint — Consent — Complaint  not  made 
immediately. — The  decision  in  Reg,  v. 
lAllyman  (18  Cox  C.  C.  346;  (1896) 
2  Q.  B.  167)  applies  to  cases  where  the 
girl  on  whom  the  offence  is  alleged  to 
have  been  committed  is  of  such  tender 
years  that  the  court  directs  her  evidence 
to  be  taken,  but  not  upon  oath,  and 
where  the  question  of  her  consent  to  the 
assault  is  immaterial.  Such  complaint 
may  be  admissible,  although  not  made  at 
the  earliest  opportunity.  (Reg.  v.  Kiddle. 
Nov.  19  and  21,  1898.  Gloucestershire 
Assizes :  Ridley,  J.)    77. 

Inland  Revenue. — AtLctioneer's  Licence — 
"  Same  town  or  place  " — City  of  London 
and  Sydenham. — The  respondent,  an 
auctioneer,  as  aeent  for  T.,  sold  certain 
wine  at  Sydennam  in  the  county  of 
London.  T.  was  duly  licensed  to  sell 
intoxicating  liquors  in  the  city  of  London 


in  the  same  county.  Held,  that  Sydenham 
and  the  City  of  London  are  not  "  in  the 
same  town  or  plac^"  within  27  &  28 
Yict.  c.  56,  8.  1.  (CaseVy  app.  v.  Rase, 
resp.    May  9, 1900.    Q.  B.  Div.)    610. 

Justice  of  the  Peace.  —  BisquaUfico^ 
Hon — Clerk  to  justices  —  Practising  soli- 
citor —  Clerk  accepting  office  of  justice — 
Right  to  sit  as  justice — Local  Oovemment 
Act,  1894  (56  &  57  Vict.  c.  73),  s.  22— 
Justices  Qualification  Act,  1871  (34  &  35 
Vict.  c.  78),  s.  1. — The  offices  of  justice  of 
the  peace  and  justices'  clerk  are  incom- 

Eatible  offices,  and  cannot  both  be  held 
y  the  same  person ;  and,  consequently,  as 
the  office  of  justices'  clerk  is  one  which  the 
holder  thereof  can  resi  gn  of  his  own  motion, 
such  office  is  ipso  facto  vacated  by  the 
holder  accepting  the  office  of  justice.  A 
person  while  clerk  to  the  justices  of  a 
petty  sessional  division  accepted  the  office 
of  mayor  of  the  borough,  and  thereby,  by 
virtue  of  the  Local  Oovemment  Act. 
1894,  s.  22,  became  ex  officio  a  justice  of 
the  peace  for  the  county,  and  upon  the 
hearing  of  a  certain  charge,  which  re- 
sulted in  a  conviction,  he  sat  as  one  of 
the  justices  who  adjudicated  upon  the 
charge,  being  at  the  time  clerk  to  the 
same  justices  and  in  receipt  of  a  salary  as 
such  clerk;  and  such  person  had  also 
been  a  solicitor  practising  in  the  borough, 
but  he  retired  from  practice  for  some 
years,  assigning  his  business  to  certain 
relations  under  an  agreement  by  which 
he  was  to  receive  a  yearly  sum  from  the 
firm,  and  at  the  dato  of  the  conviction 
in  question  he  had  ceased  to  take  out  his 
certificate  as  a  solicitor.  Held,  that  such 
person  by  his  acceptance  of  the  office  of 
mayor,  and  thereby  of  the  office  of  jus- 
tice, had  vacated  his  office  as  clerk  to  the 
justices,  and  that  he  was  therefore  quali- 
fied to  sit  as  a  justice,  and  that,  as  he  had 
ceased  to  practise  as  a  solicitor,  he  did  not 
come  within  the  diequalification  in  sect.  1  of 
the  Justices'  Qualification  Act,  1871,  as  a 
practising  solicitor.  {fi>eg.  v.  Douglas  and 
others  (Justices).  Feb.  12  and  March  4^ 
1898.    Q.  B,  Div.)    6. 


Jurisdiction — Removal  ofpaupert 


Paupers  in  workhouse  outside  petty  ses- 
sional division — 7  A  8  Vict.c.  101,  s.  56 — 53 
Vict,  c.  5,  s.  14. — A  pauper  lunatic  charge- 
able to  the  City  of  London  Union  was 
resident  in  the  workhouse,  which  was 
situated  outside  the  union.  The  medical 
officer  having  certified  that  the  pauper 
was  a  proper  person  to  be  removed  to  an 
asylum,  the  relieving  officer  applied  to  a 
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jastice  of  tiie  City  of  London  for  a  re- 
moYal  order  under  sect.  14  of  the  Lnnaoy 
Act,  1890.  The  juetioe  refused  to  make 
the  order  on  the  gronnd  that  he  had  no 
jurisdiction,  because  the  pauper  did  not 
reside  within  the  City  of  London.  Held, 
that  the  justice  had  jurisdiction,  since 
the  order  for  the  removal  of  the  pauper 
lunatic  was  an  order  for  his  relief 
within  sect.  56  of  the  Poor  Law 
Amendment  Act,  1844,  and  accordingly 
the  workhouse  was  by  that  section  to  be 
regarded  as  within  the  City  of  London. 
{Beg.  V.  Bell.  May  24, 1900.  Q.  B.  Div.) 
515. 


Jurisdiction — Claim  of  right — WiL 


fid  damage  to  property — Bona  fides — Fair 
or  reasonable  supposition — Malieiotm  Dam- 
age Act,  1861  (24  &  25  Vict,  c.  97),  «.  52.— 
By  sect.  52  of  the  Malicious  Damage 
Act,  1861,  "whosoever  shall  wilfully  or 
maliciously  commit  any  damage,  injury, 
or  spoil  to  or  upon  any  real  or  personal 
property  whatever,  either  of  a  public  or 
private  nature,"  may  be  convicted  before 
a  justice  of  the  peace  and  imprisoned  and 
fined, "  provided  that  nothing  herein  con- 
tained shall  extend  to  any  case  where  the 
party  acted  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the 
act  complained  of,"  &o.  The  appellants 
pulled  down  a  hedge  bounding  Fern- 
worthy  Down,  which  was  held  in  undivided 
shares  by  the  respondents.  They  had 
done  so  on  several  previous  occasions. 
Both  of  them  lived  in  houses  near  the 
down,  and  under  lease  granted  by  the 

Predecessors  of  one  of  the  respondents, 
'he  appellants  had  committed  the  acts 
complained  of  in  the  exercise  of  a  sup- 
posed right  of  pasture,  contending  that 
the  down  was  a  common;  this  right 
they  had  attempted  to  exercise  for  manv 

?ears,  but  it  had  always  been  contested, 
'here  was  no  mention  in  any  of  the  leasee 
of  any  grant.  The  justices  were  of 
opinion  tnat  the  rights  claimed  could  not 
exist  in  law,  and  that  their  jurisdiction 
was  not  therefore  ousted,  and  they  con- 
victed the  appellants.  Held,  that  the 
conviction  was  right,  as  there  was  no  fair 
and  reasonable  claim  of  right.  White  v. 
Feast  (26  L.  T.  Bep.  611)  foUowed. 
(Brooks  and  another,  apps  v.  Hamlyn  and 
others,  resps.  Jan.  16, 1899.  Q.  B.  Div.) 
236. 

Jurisdiction — Cruelty  to  animcds — 


Principal  and  accessory — Advising  and 
counseuing — Practice — Uonvietion  of  per- 
sans  knowingly  admsing  and  counseuing 


as  prineipal — Summary  Jurisdiction  Act, 
1848  —  11  &  12  Vict.  c.  43,  s,  5—12  A 
13  Vict,  c,  92,  s,  2.— The  effect  of  sect.  5 
of  the  Summary  Jurisdiction  Act,  1848, 
is  to  enable  the  prosecution  to  proceed 
against  a  person  wbo  aids,  abets,  counsels, 
or  procures  the  commission  of  an  offence 
punishable  on  summary  conviction  as  if 
he  himself  had  committed  the  offence. 
The  owner  of  a  horse  which  was  lame 
consulted  a  veterinary  surgeon  as  to 
whether  the  horse  was  in  a  fit  condition 
to  work.  The  veterinary  surgeon  advised 
that  it  was,  and  that  the  wors  would  not 
cause  it  additional  suffering.  The  owner 
worked  the  horse.  The  veterinary  sur- 
geon was  summoned,  under  sect.  2  of 
the  Oruelty  to  Animals  Act,  1849,  for 
cruelly  ill-treating  the  horse  "by  caus- 
ing it  to  be  worked  while  in  an  unfit 
state."  The  magistrates  found  that  the 
defendant  knew,  when  he  advised  the 
working  of  the  horse,  that  to  work  it  in 
its  then  state  would  be  an  act  of  cruelty, 
and,  if  the  defendant  had  been  proceeded 
against  for  counselling  the  act  of  cruelty, 
the  magistrates  would  have  convicted 
him,  but  as  he  did  not  "cause"  the 
act  of  oruelty  the  summons  was  dis- 
missed. On  appeal:  Held,  that  the 
learned  magistrate  should  have  convicted, 
since,  by  sect.  5  of  the  Summary  Juris- 
diction Act,  1848,  anyone  who  counsels 
the  commission  of  an  offence  punishable 
summarily  may  be  proceeded  against  as 
a  principal.  {Benfield,  app.  v.  Simms, 
resp.    May  17, 1898.    Q.  B.  Div.)    141. 

Jttrisdiction  —  Licensing — Transfer 


of  portion  of  county — County  Police  Acts, 
1839  and  1840  (2^3  Vict.  c.  93),  s.  27 ; 
3  <fe  4  Vict.  c.  88),  s,  2.— The  transfer  of 
part  of  one  county  to  another  under  the 
County  Police  Act,  1840,  does  not  transfer 
from  the  justices  of  one  county  to  the 
justices  of  the  other  the  jurisdiction  of 
administering  the  Licensing  Acts  in 
the  district.  (Beg,  v.  The  Justices  of 
Worcestershire ;  Beg,  v.  The  Justices  of 
Warwickshire.  Nov.  9  and  17.  Gt.  of 
App.)    199. 

Jurisdiction — Lunacy  — Application 


to  seize  property  of  lunatic— Luna^  juris- 
diction— Stating  case  for  opinion  of  Queen*  s 
Bench  Division  —  Uourt  of  summary 
jurisdiction — Summary  Jurisdiction  Act, 
1848  (11  A  12  Vict.  c.  43),  s.  S6— Summary 
Jurisdiction  Act,  1879  (42&43  Vict,  c,  4Q), 
s.  64!— Lunacy  Act,  1890  (53  &  b4  Vict, 
e.  5),  s.  299.  —  Justices  acting  under 
sect  299  of  the  Lunacy  Act,  1890,  do  not 
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form  a  court  of  Bummary  juriBdiction,  i 
and  liave  there  no  power  to  etate  a  case. 
An  order  under  that  section  can  be  made 
to  seize  money  standing  in  the  lunatic's 
name  in  the  Fost  Office  Savings  Bank. 
(Be  an  Application  hy  William  BetheU. 
April  17, 1899.)    262. 

Jurisdiction — Poor  Law — Non-com- 


pliance with  maintenance  order  —  Im- 
prisonment —  Absence  of  inquiry  as  to 
means — ^Habeas  Corpus — Summary  Juris- 
diction Act,  1879  (42  A  43  Vict,  c.  49), 
ss.  6  and  35. — By  sect.  6  of  the  Summary 
Jurisdiction  Ao^  1879, "  Where  under  any 
Act,  whether  past  or  future,  a  sum  of 
money  claimed  to  be  due  is  recoverable 
on  complaint  to  a  court  of  summary 
jurisdiction  and  not  on  information, 
such  sum  shall  be  deemed  to  be  a  civil 
debt,  and  if  recovered  before  a  court  of 
summary  jurisdiction  shall  be  recovered 
in  the  manner  in  which  a  sum  declared 
by  this  Act  to  be  a  civil  debt  recoverable 
summarily  is  recoverable  under  this  Act, 
and  not  otherwise.  It  is  provided  by 
sect.  35  of  the  same  Act  that  an  order 
for  the  payment  of  a  civil  debt  is  not 
to  be  enforced  by  imprisonment  unless 
it  is  proved  that  the  person  in  default 
has  or  has  had  since  the  date  of  the  order 
the  means  to  pay  the  sum,  and  has 
refused  or  neglected  to  pay  it.  When  a 
complaint  is  made  before  justices  of  the 
non-compliance  with  a  maintenance  order 
to  pay  to  the  guardians  of  the  poor  an 
amount  weekly  to  support  a  father,  such 
order  cannot  lie  enforced  by  imprison- 
ment without  proof  that  the  person  so 
ordered  to  pay  has  had  the  means  to  pay, 
and  has  refused  or  neglected  to  pay. 
{Be  Oeorge  Gamble,  Deo.  16,  1898. 
Q.  B.  Div.)    225. 

Pra4itice — Separate  informations  for 


different  o  fences — Adjournment  of  decision 
on  first  information  —  Conviction  after 
hearing  all  informations, — ^Three  informa- 
tions were  preferred  at  petty  sessions 
affainst  a  beierhouse  keeper  for  breaches 
of  the  Licensing  Acts.  At  the  conclusion 
of  the  first  case  the  justices  postponed 
their  decision  thereon,  and  proceeaed  to 
hear  the  other  informations  which  related 
to  different  charges  committed  on  a  differ- 
ent day,  and  they  dismissed  the  second 
and  third  informations.  Thev  then 
announced  that  they  had  decided  to 
convict  on  the  first  charge,  and  they 
convicted  accordingly  on  the  first  infor- 
mation. The  justices  steted  that  they 
were  unanimous  in  fayour  of  convicting 


at  the  close  of  the  first  case,  but  that 
they  adjourned  their  decision,  and  the 
consideration  of  the  amount  of  the 
penalty,  until  after  the  other  charges 
wei*e  disposed  of,  and  that  in  adjudicating 
on  each  case  they  applied  to  that  case 
the  evidence  that  was^ven  in  reference 
to  it,  and  no  other.  ^Id,  that  the  post- 
ponement by  the  justices  of  their  deci- 
sion in  the  first  case  until  they  had 
disposed  of  the  other  cases,  did  not, 
under  the  circumstances,  render  the 
conviction  in  the  first  case  bad  in  law. 
(Beg,  V.  Fry  and  others  (Justices)  and 
Stokes  ;  Ex  parte  Masters,  May  17  and 
24,1898.    Q.  B.  Div.)    135. 

Knackeb.    See  sub  "  Horse  Slaughterer." 

Labceny. — Beneficial  owner — Co-owner — 
Misappropriation  of  fund  by  —  31  A 
32  Vict,  c,  116,  8.  ].— Any  person  who 
has  an  interest  in  a  sum  of  money  is  a 
beneficial  owner  within  the  meaning  of 
of  the  Larceny  Act,  '1868  (31  &  32  Vict, 
c.  116),  8.  1.  A  committee  guaranteed  the 
expenses  of  an  entertainment  and  received 
the  entrance  money.  A  member  of  the 
committee  absconded  with  the  amount. 
Held,  that  he  was  properly  convicted 
under  the  Larceny  Act,  lo68,  s.  1,  of 
stealing  moneys  of  which  he  with  others 
was  the  beneficial  owner.  (Beg,  v.  Neat. 
Dec.  16, 1899.    0.  0.  R.)    424. 

Order  for  restitution — Current  coin 


—24  &  25  Vict,  c.  96,  s,  100.— The  5L  gold 
piece  was  declared  current  coin  by  Royal 
proclamation.  One  of  these  coins,  which 
had  never  been  in  circulation,  was  stolen 
from  H.  and  changed  with  M.  for  five 
sovereigns.  Held,  that,  on  conviction  of 
the  thief,  justices  had  jurisdiction  to 
order  restitution.  (Moss  v.  Handcock. 
April  18  and  May  6,  1899.  Q.  B.  Div.) 
324. 

Agent — Larceny  6y  Agent — **  Banker, 


merchant,  broker,  or  aitomey  " — Direction 
in  writing — Larceny  Act  (24  &  25  Vict, 
c,  96),  «.  75.— The  Larceny  Act  (24  &  25 
Vict.  c.  96),  8. 75  enacte  that  "  whosoever 
having  been  intrusted,  either  solely  or 
jointly  with  any  other  person  as  a  banker, 
merchant,  broker,  attorney,  or  other 
agent,  with  any  money  or  security  for 
the  payment  of  money  with  any  direction 
in  writing  to  apply,  pay,  or  deliver  such 
money  or  security  "  for  any  purpose  or  to 
any  person  specified  in  such  direction 
shall  convert  it  to  his  own  use  or  benefit 
shall  be  guilty  of  misdemeanour."  This 
section  apphes  only  to  persons  of  the 
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oooupations  named  therein,  and  the  words 
"or  othor  agent*'  refers  to  occupations 
(jusdem  generis.  Beg,  t.  Tortugal  (16 
Q.  B.  Dvr,  487)  approved.  Qtuere, 
whether  a  document  in  the  form  of  a 
receipt  signed  by  the  person  charged  is  a 
direction  in  writing  within  the  meaning 
of  the  section.  (Beg.  y.  Kane,  Dec.  20, 
1900.    0.  0.  R.)    659. 


Beceiving  stolen  goods — Wife  steal- 


ing from  husband  —  Married  Women* s 
Property  Act,  1882  (24  &  25  Vict  c  96)— 
45  i  46  Vict,  c,  75,  ss,  12, 16.— A  married 
woman  who  takes  the  goods  of  her 
husband  against  his  will  may  be  indicted 
for  larceny,  because  of  the  provisions 
of  the  Married  Woman's  Property 
Act,  1882,  ss.  12, 16.  But  such  taking 
is  not  larceny  at  common  law,  nor 
by  virtue  of  the  Larceny  Act  (24  & 
25  Vict.  c.  96).  A  receiver,  there- 
fore, of  goods  stolen  by  a  wife  from  her 
husband  is  not  guilty  of  felony,  for 
receiving  goods  is  made  penal  by  24  & 
25  Yict.  c.  96,  s.  91,  only  where  the 
stealing  amounts  to  a  felony  at  common 
law  or  by  virtue  of  that  Act.  Beg,  v. 
Smith  (22  L.  T.  Rep.  554 ;  11  Oox  0.  C. 
511 ;  L.  Rep.  1  G.  0.  R.  266)  followed. 
(Beg,  V.  Streeter,  July  28, 1900.  0.  0.  R.) 
570. 

LiCBNSiira.  —  Offence  —  Befusal  to  quit 
licenced  premises — Person  not  d/rwnhen, 
violent,  quarrelsome,  or  disorderly — 35  & 
36  Vict.  c.  94,  s.  18. — A  person  cannot  be 
convicted  under  sect.  18  of  the  Licensing 
Act,  1872,  for  refusing  to  quit  licensed 
premises  if  he  is  not  drunken,  violent, 
quarrelsome,  or  disorderly,  although  he 
may  have  been  requested  by  the  landlord 
to  leave.  (DaUimore  v.  Tuiton,  May  2, 
1898.    Q.  B.  Div.)    31. 

Sale  —  Keeping  room  open  —  Sale 


during  prohibited  hours — Customer  re- 
maining after  closing  hour — Outer  door 
locked — 37  &  38  Vict,  e,  49,  s,  9. — A  house 
is  not  open  or  kept  open  for  the  sale  of 
intoxicating  liquors  during  prohibited 
hours  within  the  meaning  of  sect.  9  of  the 
Licensing  Act,  1874,  unless  an  outer  door 
of  the  premises  is  either  open  or  ajar, 
and  there  is  some  access  to  tne  premises 
from  the  outside  for  persons  to  come  in, 
and  if  there  is  no  such  access  from  the 
outside  in  consequence  of  the  doors  being 
locked,  then  the  house  is  not  "  open  or 
kept  open  "  for  sale  within  the  meaning 
of  the  section,  although  persons  who  have 
been  in  the  premises  b^ore  dosing  time 


remiun  there  after  closing  time  and  are 
seen  to  be  served  with  drink  during  pro- 
hibited hours.  (Jeffrey  v.  Weaver.  June  15, 
1899.    Q.  B.  Div.)    386. 

Sale — BaUway  staJtion — Passenger — 

Befreshm^en^. — ^The  provision  in  sect.  10 
of  the  Licensing  Act,  1874,  that  nothing 
in  the  Act  as  to  hours  of  closing  shall 
preclude  the  sale  at  any  time  at  a  railway 
station  of  intoxicating  liquors  to  persons 
arriving  at  or  departing  from  such 
station  oy  railroad,  applies  to  all  travellers 
by  railroad.  A  person  who  is  about  to 
depart  by  train  is  a  person  "  departing 
from  such  station  by  railroad,"  although 
he  may  have  taken  his  ticket,  entered  the 
station,  and  subsequently  departed  by 
train  solely  for  the  purpose  of  obtaining 
drink.  (Williams  v.  Macdonald.  Mav  2, 
1899.    Q.B.Div.)    339. 

Sale  of  intoxicating  liquor — Keeping 

premises  open — Licensing  Act,  1874  (37  & 
38  Vict,  c,  49),  s,  9. — Ai\/&r  closing  hour 
five  men  were  in  the  bar  of  an  inn  with 
glasses  of  liquor  before  them.  No  liquor 
had  been  drawn  and  no  person  had 
entered  the  inn  after  closing  hours,  but 
the  doors  were  open.  Held,  uiat  the  pre- 
mises were  not  Kept  open  for  the  sale  of 
intoxicating  liquor  within  the  meaning  of 
sect.  9  of  the  Licensing  Act,  1874. 
(Lloyd  V.  Bamett  June  18, 1900.  Q.  B. 
Div.)    540. 

Proprietary  eHub-^oint  stock  com- 

pany  —  merribers  of  company  —  Sale  of 
intoxicaling  liquor  and  tobacco— Licence 
—Beerhouses  Act,  1834  (S  &  4  Will.  4, 
c.  85),  s.  17 — Befreshment  Houses  (Wine) 
Act,  1860  (23  Vict,  c,  27),  s.  19.— The 
members  of  a  club  were  formed  into  a 
joint  stock  company  incorporated  under 
the  Companies  Acts  for  the  purpose  of 
carrying  on  the  club.  There  was  no  rule 
in  the  memorandum  or  articles  of  asso- 
ciation or  constitution  of  the  club  which 
prevented  other  than  members  of  the 
club  from  holding  shares  in  the  company, 
and  in  time,  owing  to  the  deaths  of  some 
members  and  the  resignation  of  othei*s 
who  were  shareholders,  a  few  shares 
became  the  property  of  persons  who  were 
not  members.  The  company  in  carrying 
on  the  club,  among  other  things,  sold  by 
retail  intoxicating  liquors  and  tobacco  to 
members  of  the  club.  Held,  that  the 
company  was  a  separate  legal  entity  from 
the  members  of  the  club,  and  the  sale  of 
the  intoxicating  liquors  and  tobacco  to 
members  was  not  in  law  or  in  fact  a  dis- 
tribution of  the  common  property  of  the 
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members  among  themselves,  but  the  sale 
by  retail  of  these  articles  bj  the  company 
to  the  members,  and,  therefore,  constituted 
bi*eache&  of  sect.  17  of  the  Beerhouse 
Act,  1834,  and  sect.  17  of  the  Refresh- 
ment Houses  (Wine)  Act,  1860.  {National 
Sporting  Club  Limited  v.  Cope.  Jan. 
24  and  25, 1900.    Q.  B.  Div.)    485. 

Sale  on  unlicensed  'premises — House 


of  Commons  —  Lobby  of  —  Mens  rea  — 
Summary  Jurisdiction  Act,  1848  (11  &  12 
Vict,  c.  43),  s.  5 ;  Licensing  Act,  1872 
(35  &  36  VicL  c.  94),  «.  3.— The  person 
who  commits  the  offence  of  selling 
intoxicating  liquor  without  a  licence, 
contrary  to  sect.  3  of  the  Licensing 
Act,  1872,  is  the  person  who  actually 
sells  the  intoxicating  liquor,  and  not  the 
agent  or  servant  who  delivers  it  to  the 
buyer  and  receives  the  price  on  the 
seller's  behalf,  though  if  the  latter  had 
notice  that  an  offence  against  the  Act 
was  being  committed,  he  could  be  con- 
victed as  an  accessory  under  sect.  5  of 
the  Summary  Jurisdiction  Act,  1848. 
Per  curiam :  There  are  grave  ^  doubts 
whether  a  sale  of  intoxii^ating  liquor  in 
Westminster  Palace  by  the  authority  of 
the  House  of  Commons  is  not  an  offence 
within  sect.  3  of  the  Licensing  Act,  1872. 
( Williamson  v.  Morris,  Nov.  1,  2,  and  3, 
Q.  B.Div.)    203. 

Sale  of  beer  on  unlicensed  premises 


— Order  given  to  traveller — Appropriation 
—35  &  36  Vict.  c.  94,  s.  3.— A  brewer, 
carrying  on  his  business  in  L.,  held  a 
wholes£ue  licence  and  a  retail  licence  to 
sell  beer  ft  r  consumption  off  the  premises. 
His  traveller  called  at  the  houses  of 
customers  and  received  from  a  customer 
an  order  for  six  bottles  of  beer.  This 
order  was  entered  in  a  memorandum- 
book.  Subsequently  the  brewer's  carter 
called  at  the  customer's  house  and  gave 
to  the  customer  six  bottles  of  beer,  the 
price  of  which  was  then  given  to  the 
carter.  The  bottles  were  not  labelled  or 
addressed  in  any  way  indicating  appro- 
priation to  the  customer.  Held,  that 
there  was  a  sale  of  beer  at  the  customer's 
house.  {Cocker  v.  McMvUen.  Jan.  18, 
1899.    Q.  B.Div.)    429. 

Sale  of  spirits — Second  conviction 


—  Application  by  ovmers  to  carry  on 
business— 2^  &  36  Vict.  c.  94,  s.  3—37  &  38 
Vict,  c.  49,  «.  15. — By  sect.  15  of  the 
Licensing  Act,  1874,  the  owner  of  licensed 
premises,  whereof  the  occupier  for  the 
first  time  been  convicted  and  has  thereby 


forfeited  his  licence,  or  become  personally 
disqualified,  may  apply  for  an  authority 
to  carry  on  the  business  until  the  next 
licensing  sessions.  Held,  that  this  means 
the  first  conviction  which  entails  forfei- 
ture— i.e.,  the  second  conviction.  A 
licensed  person  was  on  the  same  day 
convicted  of  two  separate  offences.  Helo, 
that  the  second  conviction  was  a  *'  second 
conviction"  within  the  meaning  of  the 
Act.  {Ex  parte  Minn  and  Sons.  June  8, 
1899.    Q.  B.Div.)    375. 

Light  Locomotive.  —  Excessive  speed 
— Tragic  on  highway — Light  Locomotives 
on  Highways  Order ,  1896,  art,  4  (1). — By 
the  Light  Locomotives  on  Highways 
Order,  1896,  art.  4  (1),  no  person  shall 
drive  a  light  locomotive  at  any  speed 
that  is  greater  than  is  reasonable  and 
proper,  having  regard  to  the  traffic  on 
the  highway.  The  appellant  drove  his 
motor- tricycle  at  a  speed  of  from  eighteen 
to  twenty  miles  an  hour  along  a  highway, 
but  there  was  no  direct  evidence  that  any 
traffic  was  interrupted,  interfered,  incom- 
moded,  or  affected.  The  justices  found 
that  the  speed  was  excessive,  having 
regard  to  the  traffic  on  the  highway. 
Held,  that  the  justices  were  right  in  con- 
victing, as  the  words  "  having  regard  to 
the  traffic  on  the  highway  "  meant  having 
regard  to  the  traffic  on  the  road,  and  not 
to  the  traffic  in  the  immediate  vicinity  of 
the  motor.  (Smith  v.  Boon.  May  1, 
1901.    K.  B.Div.)    698. 

Local  Govebnmbnt. — Bye-laws — Betting 
in  streets  —  Good  rule  and  govern- 
ment— Repugnancy — Validity — 30  &  31 
Vict.  c.  134,  «.  23  — 45  A  46  Viet, 
c.  50,  s.  23-51  &  52  Vict,  c,  41, 
s.  16. — Under  sect.  23  of  the  Muni- 
cipal Corporations  Act,  1882,  which 
enables  a  council  to  make  bye-lawg  for 
the  "  good  rule  and  government "  of  their 
district,  the  London  County  Council  made 
a  bye-law  prohibiting  under  a  penalty  any 
person  from  frequenting  or  usmg  a  street 
or  other  public  place  for  the  purpose  of 
bookmaking  or  betting  or  wagering,  or 
agreeing  to  bet  or  wager,  with  any 
person,  or  paying,  or  receiving,  or  settling 
bets.  Si-ct.  23  of  the  Metropolitan  Streets 
Act,  1867,  enacts  that  "any  three  or 
more  persons  assembled  togcthi^r  in  a 
street  within  the  metropolis  for  the  pur- 
poBH  of  betting  shall  be  deemed  to  be 
obstructing  the  street,"  and  shall  be 
liable  to  a  penalty.  Held,  that  the  bye- 
law  was  one  which   could  be  properly 
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made  for  the  good  rale  and  govemment 
of  the  district ;  that  it  was  not  too  wide 
and  was  not  repugnant  to  sect.  23  of  the 
Metropolitan  Streets  Act,  1867,  and  it 
was  therefore  valid.  White  v.  Morley 
{ante,  p.  345 ;  80  L.  T.  Rep.  761 ;  (18ll9) 
2  Q.  B.  34)  approved.  (Thomas  v.  Sutter. 
Nov.  1, 1899.    Ot.  of  App.)    418. 

Bye4at08  —  Validity  —  Betting  — 


Private  ground — Absence  of  nuisance -^ 
Pierce  of  public  resort. — By  the  Middles- 
borough  Improvement  Act,  1877  (40  &  41 
Yict.  o.  XXX.),  s.  25,  the  Corporation  was 
empowered  to  make  bye-laws  for  the  pre- 
vention of  betting  in  places  of  public  resort 
within  the  borough.  In  pursuance  of 
the  enactment  the  Corporation  made  a 
bye-law  imposing  a  penalty  on  any 
person  using  a  place  of  public  resort  for 
the  purpose  of  betting.  The  appellant 
and  others  habitually  used  a  private 
ground  without  the  leave  of  the  owner  for 
the  purpose  of  betting.  No  nuisance, 
annoyance,  or  obstruction  was  caused. 
Held,  that  the  ground  was  a  "  place  of 
public  resort "  within  the  meaning  of  the 
bye-laws,  and  that  the  bye-law  was  not 
ultra  vires  or  unreasonable.  {Kitson  v. 
Ashe.    Jan.  27,  1899.    Q.  B.  Div.)    257. 


ByC'laws — Betting    in    streets — Re- 


pugnancy— Validity — 30  &  31  Vict.  c.  134, 
s.  23—45  &  46  Vict.  c.  50,  s.  23.— The  general 
power  given  bv  sect.  23  of  the  Municipal 
Corporation  Act,  1882,  to  local  authori- 
ties to  make  bye-laws  for  the  good  rule 
and  government  of  their  district  enables 
the  authorities  to  make  bye-laws  forbid- 
ding that  which  is  not  forbidden  by  the 
general  law.  A  bye-law  was  made  by 
the  London  County  Council  prohibiting 
any  person  from  f requentine  or  using  a 
street  or  other  public  place  for  the  pur- 
pose of  betting.  Held,  that  this  was  a 
valid  bye-law.  (White,  app.  v.  Morley, 
resp.    May  9, 1899.    Q.  B.  Div.)    345. 

Bye-laws — Building — **  New  Build- 
ings " — Wooden  structure — Stable — Local 
Oovemment  Act,  1858  (21  A  22  Vict. 
c.  38),  «.  34 — Under  the  powers  given  by 
sect.  34  of  the  Local  Gk^vemment  Act, 
1858,  a  local  board  made  a  bye-law  that 
every  person  intending  to  erect  any  **  new 
building"  should  give  fourteen  days' 
notice  to  the  local  board  of  such  intention, 
and  should  at  the  same  time  deliver  detail 
plans  and  sections  of  the  proposed  new 
Duilding.  Held,  that  a  wooden  structure 
20ft.  each  way,  and  with  a  slanting  roof 
12ft.   high,  intended  for   a  stable  and 


erected  in  the  centre  of  inclosed  private 
ground  of  nearly  an  acre  in  extent  was  a 
"  new  building  '*  within  the  meaning  of 
this  bye-law.  (Mayor,  Ac,  of  South 
Shields  V.  Wilson  Brothers.  Feb.  7, 
190L    K.B.  Div.).    667. 

Bye-laws — Buildings — "  New  build- 


ing "  —  Temporary  wooden  structure  — 
Shed  over  weighing  machine — Befreshmsnt 
staXU— Lock-up— Pvhlic  Health  Act,  1875 
(38  <fc  39  Vict.  c.  55,  s.  15).— Under  the 

Sowers  given  by  sect.  157  of  the  Public 
ealth  Act,  1875,  an  urban  sanitary 
authority  made  a  bye-law  that  every 
person  who  should  erect  a  *'new  build- 
ing "  should  cause  such  bmlding  to  be 
constructed  of  j^ood  bricks,  stone,  or 
other  hard  and  mcombustible  materials 
properly  put  together.  A  wooden  struc- 
ture, measuring  10ft.  by  7ft.  and  10ft.  in 
height,  was  erected  to  cover  a  weighing 
machine.  It  consisted  of  a  frame,  a  roof, 
and  a  floor  resting  on  joists.  It  had  no 
foundations,  and  was  not  fixed  to  the 
soil.  It  was  closed  at  night,  and  bad  no 
sanitary  or  lighting  arrangements.  A 
structure,  consisting  of  match-boarded 
sides  with  a  canvas  roof,  was  used  as  a 
place  for  the  sale  of  refreshments.  It 
was  locked  up  at  night,  and  had  no  sani- 
tarv  or  lighting  or  heating  arrangements. 
Held,  that  neither  of  these  structures  was 
a  "  new  building  "  within  the  meaning  of 
the  statute  or  the  bye-law.  (Mayor,  &c.,  of 
Southend-on-Sea  v.  Archer;  Mayor,  &c., 
ofSouthend-on-SeaY.Bomains.  Jan.  25, 
190L    K.B.  Div.)    660. 


Bye-law — Contravention — Continue 


ing  offending  building — Continuing  offence 
—Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  «.  158. — Under  sect.  158  of  the 
Public  Health  Act,  1875,  the  existence  of 
work  (the  erection  of  which  was  an 
offence  against  a  bye-law)  during  its  con- 
tinuance in  such  a  form  and  sUite  as  to 
be  in  contravention  of  the  bye-law,  a 
continuing  offence.  The  person,  how. 
ever,  who  erected  the  work  cannot  be 
convicted  of  a  continuing  offence  after  he 
has  given  up  possession  of  the  work,  and 
cannot  remedy  the  work  without  com- 
mitting a  trespass.  (Welsh  and  Son  v. 
The  Corporation  of  West  Ham.  Dec.  18, 
1899.    Q.  B.  Div.)    480. 

Bye-laws — Public  health — Nuisance 


— Deposit  of  offensive  material — Railway 
company —  Trucks  of  manure  in  aoods 
yard. — A  bye-law  of  a  district  council  pro- 
hibited the  deposit  of  offensive  matters. 
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The  appellants,  a  railway  oompanj, 
received  into  their  goods  yard  at  H.  H.  a 
truck  of  manure  which  had  been  carried 
by  them  in  the  ordinary  course  of  their 
business.  The  truck  arriyed  on  Sunday 
and  notice  was  at  once  given  to  the  con- 
signee, who  emptied  the  truck  on  Monday, 
an  offensive  smell  being  caused  in  the 
process.  The  magistrates  convicted  the 
appellants  of  a  breach  of  the  bye-law. 
Held,  that  the  magistrates  were  wrong. 
(The  London,  Brighton^  and  South  Coast 
Railway  Company  v.  The  Hayward's 
Heath  urban  UUtrict  Council.  Feb.  16, 
1899.    Q.  B.  Div.)    255. 


Bye-law  —  Public  health  —  Sewer  — 


Cesspool  —  Conduit,  —  B.,  the  owner  of 
certain  houses,  constructed  a  series  of 
cesspools  for  their  drainage  on  his  own 
laod.  He  then  constructed  a  conduit 
which  conveyed  the  overflow  tberefrom 
to  a  larger  cesspool.  He  was  summoned 
for  constructing  these  cesspools  so  as  to 
have  an  ^outlet  into  a  sewer,  viz.,  the 
conduit  and  the  larger  cesspool  contrary 
to  the  local  bye- law.  The  magistrates 
were  of  opinion  that  the  conduit,  being 
used  for  the  drainage  of  several  dwelling- 
houses  occupied  by  different  persons,  was 
a  sewer,  and  that  the  ofEence  had  been 
committed.  Held,  that  the  magistrates 
were  wrong,  and  that  the  appellant  had 
not  constructed  these  cesspools  contrary 
to  the  bye-law.  (Button,  app.  v.  The 
Tottenham  Urban  District  Council,  resps. 
May  3,  1898.  Q.  B.  Div.)    36. 


Bye-laws  —  Public  health  —  Deposit 


ofplans — Conversion  of  building — Public 
Health  Acts,  1875-1890  (38  &  39  Vict.  c.  55), 
ss.  158, 159 ;  (52  &  53  Vict.  c.  59),  s.  33.— 
Plans  of  a  new  building  were  deposited 
with  a  sanitary  authority  in  May,  1894, 
describing  the  ouilding  otherwise  than  as 
a  dwelling-house,  and  were  duly  approved 
and  passed.  Plans  of  alterations  to  the 
building  were  subsequently  deposited, 
being  described  "as  revised  plans  of 
domestic  conversion."  These  plans  were 
neither  approved  nor  disapproved.  Within 
one  month  of  such  deposit,  the  occupier's 
wife  and  child  came  to  live  in  the  building. 
Held,  that  the  occupier  had  caused  the 
building  to  be  used  for  the  purpose  of 
habitation  by  a  person  other  than  a  person 
placed  therein  to  "  care  therefor  "  and  the 
family  of  such  person,  contrary  to  sect.  33 
of  the  Public  Heath  Act,  1890.  (FvUord 
V.  Blatchford.  May  4,  and  5,  1899.  Q.  B. 
Div.)    308, 


ByC'law^Validity — Cownty  council 

— Good  rule  and  government — Music  in 
streets — No  annoyance  —  51  &  52  Viet, 
c.  41,  «.  16. — The  Kent  Oounty  Council, 
under  sect.  16  of  the  Local  Grovemtnent 
Act,  1888,  made  a  bye-law  as  follows : 
"No  person  shall  sonnd  or  play  upon 
any  musical  or  noisy  instrument,  or  sing 
in  any  public  place  or  highway  within 
50  yards  of  any  dwelling-house,  after 
being  required  by  any  constable  or  by 
any  inmate  of  such  house  personally  or  by 
his  or  her  servant  to  desist^'*  Held  (dis- 
sentiente  Mathew,  J.),  that  the  bye-law 
was  not  invalid  or  ultra  vires.  {BrowTis- 
combe  v.  Johnson.  March  28  and  29. 
Q.  B.  Div.)    25. 


Bye-law  —  Validity  —  BeasoTuihle' 


ness — County  Council — Music  in  streets 
—  Annoyance  —  38  <l^  39  Vict.  c.  55, 
ss.  182, 184—45  &  46  Vict  c.  50.  s.  23— 
51  &  52  Vict.  c.  41,  s.  16.— The  Kent 
County  Council,  under  sect.  16  of  the 
Local  Government  Act,  1888,  made  a 
bje-law  as  follows:  "No  person  shall 
sound  or  play  upon  any  musical  instru- 
ment or  sing  in  any  pnblic  place  or  high- 
way within  50  yards  of  any  dwelling- 
house  after  being  required  by  any 
constable  or  by  an  inmate  of  such  house 

Personally  or  by  his  or  her  servant  to 
esist.'*  Held  (dissentiente  Mathew,  J.), 
that  the  bye-law  was  not  unreasonable  or 
ultra  vires.  (Kruse  v.  Johnson.  April  4 
and  14, 1898.    Q.  B.  Div.)    103. 

Bye-  law —  Va  lidiiy —  Usin^  streets  for 


betting — No  obstruction. — The  S.  County 
Council,  under  sect.  16  of  the  Local 
Government  Act,  made  a  bye-law  as 
follows  :  "  No  person  shall  frequent  any 
street  or  public  place,  and  use  the  same 
for  the  purpose  of  betting  or  wagering, 
or  agreeing  to  bet  or  wager,  either  on 
behalf  of  himself  or  any  other  person." 
Held,  that  the  bye-law  was  one  properly 
made  for  the  good  rule  and  government 
of  the  administrative  county,  and  was 
therefore  not  uUra  vires  or  invalid. 
(Jones  V.  Walters.  March  3,  1898. 
Q.  B.  Div.)    L 

Bye- law —  Validity — Tham es  naviga^ 


tion  —  Lightermen  and  waterman  — 
Licensed  waterman  on  steamboat — Water- 
men  and  Idghtermen  Amendment  Act, 
1859  (22  &  23  Vict.  c.  cxxxiii.),  s  80.— 
Bye-  law  60  of  the  bye-laws  made  by  the 
Company  of  Watermen  and  Lighter nien 
of  the  river  Thames,  provides  that 
"  eveiy  steamboat  navigated  on  the  river 
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within  the  limits  of  the  Act,  in  the  tow- 
ing of  barges,  lighters,  yesBels,  and  craft, 
shall  have  one  licensed  w^iterman  on 
board  such  steamboat,  for  the  purpose  of 
assisting  in  the  management  and  naviga- 
tion thereof  " ;  and  the  bye-law  was  made 
under  sect.  80  of  the  Watermen  and 
Lightermen  Amendment  Act,  1859,  which 
gave  power  to  make  bye-laws  ''for  the 
government  of  the  company,  and  for 
the  government  and  regulation  of  lighter- 
men and  watermen  and  for  carrying 
into  effect  the  purpose  of  the  Act, 
and  the  several  powers  and  autho- 
rities thereby  vested  in  the  company." 
Held,  that  the  bye-law  was  not  one  that 
could  be  made  under  sect.  80,  as  it  was 
not  a  bye-law  "for the  government  of  the 
company,"  or  "  for  the  government  and 
regulation  of  lightermen  and  watermen," 
or  "  for  carrying  into  effect  the  purposes 
of  the  Act,  and  the  powers  vested  in 
the  company " ;  that  the  bye-law  was 
therefore  ultra  vires  and  bad,  and  that  it 
was  bad  also  as  being  unreasonable. 
(Kennaird  v.  Cory  and  Son  Limited. 
May  24  and  July  2,1898.  Q.  B.  Div.) 
145. 

Bye-  lav)-^  Validity — BeasonaJbleneBs 


-^  General  regulations  by  vestry  as  to 
drainage — Size  of  inspection  chambers. — 
The  appellant  gave,  on  a  form  supplied 
by  the  respondents  and  endorsed  **  notes 
for  and  the  regulations  as  to  the  drain- 
age of  new  houses,"  notice,  under  sect.  76 
of  the  Metropolis  Management  Act,  1855, 
of  his  intention  to  make  new  drains.  The 
respondents  approved  the  proceed 
drains  and  sent  to  the  appellant  a  pnnted 
copy  of  their  general  regulations.  Held, 
that  the  respondents  having  exercised 
their  discretion  in  the  particular  case 
were  entitled  to  apply  their  general 
regulations.  {Frost  v.  Fulham  Vestry, 
May  21,  1900.    Q.  B.Div.)    519. 

Common  lodging-house  —  Registra- 


tion home — Separate  sleeping  accommoda- 
Hon — CubicUs — Charitable  Institution — 
14  A  16  Viet  c.  28—16  &17  Vict  c.  41, 
s,  3. — The  Victoria  Home  was  a  charit- 
able and  reli^ouB  institution  designed 
to  be  a  lodging-house  for  the  poorer 
classes.  It  contained  a  common  dining- 
hall,  a  common  sitting-room,  and  for 
sleeping  accom  modation  cubicles  arranged 
in  large  dormitories.  For  a  payment  of 
6(2.  to  Sd.  per  night  a  lodger  was  entitled 
to  the  use  of  the  common  rooms  and  a 
cubicle.  The  lodgers  were,  as  a  rule,  of 
the  class  who  usually  frequent  common 


lodging-houses,  only  persons  who  were 
drunk,  disorderly,  or  suspected  to  be 
criminals  being  excluded.  The  home 
was  not  carried  on  for  profit.  Held,  that 
because  the  living  rooms  were  occupied 
in  common,  and  the  cubicles  provided 
only  partially  separate  sleeping  accommo- 
dation, and  an  msanitary  condition  was 
likely  to  arise  from  the  association  of  per- 
sons of  the  class  frequenting  the  home, 
the  home  was  a  "common  lodging- house" 
within  the  meaning  of  the  Common 
Lodging  Houses  Acts,  1851  and  1853,  and 
must  be  registered  under  sect.  3  of  the 
latter  Act.  Loasdon  v.  Booth  (81  L.  T. 
Rep.  602 ;  (1900J 1  Q.  B.  401)  conbidered 
and  approved.  (Logsdon  v.  Trotter, 
Feb.  1  and  2,  1900.    Q.  B.  Div.)    460. 


Dairy — Flals — Scarlet  fever — Milk 


— Diseases  of  Animals  Act  1894  (57  &  58 
Vict,  c,  57). — By  the  regulations  made  in 
pursuance  of  the  Diseases  of  Animals 
Act,  1894,  by  the  London  County  Council 
it  is  ordered  {inter  alia),  28:  "That 
every  purveyor  of  milk  or  person  selling 
milk  by  retail  shall  immediately  on  any 
outbreak  of  contagious  or  infectious 
disease  within  the  building  or  upon  the 
premises  in  which  he  keeps  milk  .  .  . 
give  notice  of  such  outbreak  to  the 
board";  and  (29)  "shall  immediately 
on  any  outbreak  coming  to  his  know- 
ledge remove  all  milk  for  sale  and 
utensils  for  containing  milk  for  sale 
from  such  building,  and  shall  cease  to 
keep  milk  for  sale  or  sell  milk  in  such 
building  until  the  same  has  been  dis- 
infected and  declared  by  the  medical 
officer  ...  to  be  free  from  infec- 
tion." The  respondent  was  summoned 
for  not,  immediately  upon  the  knowledge 
of  an  outbreak  of  scarlet  fever  in  the 
building  in  which  he  kept  milk,  removing 
all  milk  for  sale  from  such  building. 
The  shop  and  rooms  on  the  ground  floor 
were  used  by  him  for  carrying  on  his 
business  as  a  purveyor  of  milk ;  the  floors 
above  were  tenements  or  flats.  The  first 
floor  was  occupied  by  one  Yapp  and  the 
respondent  occupied  the  second.  In 
November,  1897,  one  of  the  respondent's 
children  was  taken  ill  with  scarlet  fever, 
and  during  that  time  he  had  in  his  shop 
milk  for  sale,  and  did  not  remove  the 
utensils  containing  the  milk.  The 
magistrate  was  of  opinion  that  each  floor 
was  a  separate  building,  and  that  no 
offence  had  been  committed.  Held 
(reversing  the  decision  of  the  magistrate), 
that  the  room  whei*e  the  child  was' ill  was 


ex 
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part  of  tbe  building  within  the  regula- 
tions. {The  London  County  Council  ▼. 
Eckoards,  May  19,  1898.  Q.  B.  Div.) 
65. 


Diteases  ofAnimaUActs — Dairy  and 


cowsheds — Order  in  Council — Ventilation 
— Air  spa^ce — Construction  of  Order  of  1SS6 
—41  &  42  Vict,  c.  74,  ss,  34  and  58.— Bj 
sect.  34  (2)  of  the  Contagious  Diseases 
(A.nimals)  A(;t,  1878,  power  is  given  to 
the  Privy  Council  (now  uoder  52  &  53 
Vict.  c.  30  the  Board  of  Agriculture)  to 
make  by  order  regulations  as  to  {inter 
alia)  the  "  ventilation  '*  of  cowshedM  and 
dairies.  The  Privy  Council  made  an 
order  regulating  "  ventilation  including 
air  space."  Held,  that  the  order  was 
not  inconsistent  with  the  statute.  By 
sect.  34  (5)  of  the  same  Act  the  Privy 
Council  can  delegate  its  powers  of 
making  regulations  to  the  local  autho- 
rity. By  the  Dairies,  Cowsheds,  and 
Milkshop  Order,  1885,  art.  13,  it  dele- 
gates the  power  to  make  {inter  alia) 
regulations  as  to  "  ventilation  "  of  cow- 
sheds and  dairies  to  the  local  authority. 
In  arte.  7  and  8  it  itself  had  prescribed 
certain  regulations  as  to  "  ventilation 
including  air  space  "  of  cowsheds  and 
dairies.  A  local  authority  prescribed 
under  art.  13  certain  regulations  as  to 
air  space  in  cowsheds.  Held,  that  these 
regulations  were  within  the  powers  dele- 
gated to  them  under  art.  13.  When  an 
Act  of  Parliament  declares  that  orders 
made  under  it  are  to  have  effect  "  as  if 
ecacted  by  this  Act,"  orders  so  made  and 
the  Act  itself  are  to  be  read  as  one 
statute  and  so  construed.  The  Chartered 
Institute  of  Patent  Agents  v.  Lockwood 
(71  L.  T.  Eep.  205;  a894)  A.  C.  347) 
applied.  {Baker  v.  WiUiams.  Oct.  28, 29. 
and  Nov.  1, 1898.    Q.  B.  Div.)    81. 


Public  Health  Act,  1S7^— Entry  for 


purposes  of  Act — Sufficiency  of  sanitary 
arrangements — Evidence  of----Jurisdiction 
of  justices. — Upon  the  hearing  of  an  ap- 
plication for  an  order  to  enter,  examine, 
and  lay  open  premises  under  sect.  305  of 
of  the  Public  Health  Act<,  1875,  evidence 
as  to  the  sufficiency  of  the  present  sanitary 
arrangements  is  not  admissible.  (Bohin- 
son,  app.  V.  The  Mayor,  Ac,  of  Sunderland, 
resps.  Feb.  8  and  9, 1899.  Q.  B.  Div.) 
24^ 


Public  health — Infectious  disease — 


—  Bemoval  to  hospital —  Obstruction  of 

order — Justices'  jurisdiction — Vulidity  of 
order^Public  Health  Act,  1875    (38  <i&  39 


Viet,  e.  55),  s.  124. — The  validity  of  an 
order  made  for  the  removal  of  a  person 
suffering  from  infectious  disease  cannot 
be  questioned  on  the  hearing  of  an  infor- 
mation against  a  person  charged  with 
obstructing  the  execution  of  the  order. 
{Beg.  V.  Davey  and  others.  May  2,  1899. 
Q.  B.  Div.)    365. 

Public  health  —  Infectious  diseases 


—Public  Health  Act,  1875  (38  <fe  39  Vici. 
c.  55),  s,  124. — A  person  suffering  from 
infectious  disease  is  "  without  proper 
lodging  and  accommodation  "  within  the 
meaning  of  the  Public  Health  Act,  1875, 
8. 124,  if  he  cannot  be  properly  isolated. 
The  provisi*  ins  of  that  section  are  intended 
for  the  protection  of  the  public  as  well  as 
the  benefit  of  the  sick  person.  ( Warwick 
V.  Graham.  June  9,  1900.  Q.  B.  Div.) 
363. 

LocoBfOTiYB.  See  sub  "  Light  Locomotive,'* 
'*  Nuisance." 

London.    See  sub  **  Metropolis." 

Malicious  Injury  to  Property. — WU- 
ful  but  not  malicious  act — Water  added 
to  milk — Fraudulent  motive — Wilful  or 
m^idous  dam,age — (24  &  25  Vict.  c.  97, 
s.  52. — A  person  commits  wilful  damage 
to  property,  within  the  meaning  of 
sect.  52  of  the  Malicious  Damage  Act, 
1861,  if  he  does  an  act  which  in  point  of 
fact  causes  damage  to  the  property,  either 
intending  to  cause  damage,  or  knowing 
that  the  act  will  cause  damage  to  the 
property;  and  it  is  immaterial  whether 
or  not  such  act  causes  damage  or  loss  to 
the  owner  of  the  property,  and  whether 
or  not  there  was  an  intention  to  injure 
such  owner.  A  milk  carrier  in  the  em- 
ployment of  a  milk  salesman  poured  a 
quantity  of  water  into  the  milk  which  he 
had  received  for  delivery  to  his  master's 
customers,  whereby  the  milk  was  damaged 
and  spoiled,  with  a  consequent  loss  to 
the  owner,  and  he  did  so  with  the  fraudu- 
lent object  of  increasing  the  quantity  of 
the  milk  sold  and  putting  the  surplus 
money  in  his  own  pocket ;  out  otherwise 
he  had  no  malice  towards  or  intention  to 
injure  his  master,  the  owner  of  the  milk. 
Held,  that  the  milk  carrier  was  guilty  of 
the  offence  of  committing  wilful  damage 
to  property  within  sect.  52  of  the  Mali- 
cious Damage  Act,  1861 .  {Boper  v.  XnoH. 
AprU30, 1898.    Q.  B.  Div.)    69. 

Malicious  Damaoib. — Bemoving  ohsiruc' 
tioii — Asserting  public  right — Doing  more 
damage      than     necessary  —  Maliciotu 


INDEX. 


exi 


Damage  Act,  1861  (24  &  25  Vict  97),  8.  51. 
— A  stractore  was  placed  on  land  over 
which  certain  rights  were  claimed  on 
behalf  of  the  public.  The  defendants, 
believing  that  they  had  a  right  to  remove 
the  structure,  and  that  it  was  necessary 
that  it  should  be  removed  in  order  that 
the  rights  of  the  pablio  might  be  pre- 
served, destroyed  the  structure.  Held, 
that  the  defendduts,  having  done  more 
damaee  to  the  structure  than  was  neces- 
sary tor  the  purpose  of  asserting  the 
rights  claimed,  were  properly  convicted 
of  maliciously  damaging  the  structure. 
(Reg,  V.  Clemens,  March  5,  1898. 
0.  0.  B.)    18. 

MA.NSLAnaHTBB — Infant — Neglect  to  pro- 
vide fobd  and  msdicine — Possession  of 
means — Presumption — Evidence, — A  pre- 
sumption that  the  prisoner  was,  at  the 
time  of  the  neglect  which  caused  or 
accelerated  the  death,  possessed  of  suffi- 
cient means  to  have  provided  food  and 
medicine  is  raised  by  proof  of  possession 
by  her  of  such  means  at  a  certain  date 
prior  to  the  date  of  the  neglect  as,  having 
regard  to  the  circumstances,  would  proba- 
bly not  be  exhausted  at  the  date  of  the 
neglect,  and  affords  evidence  to  go  to  the 
jury  of  actual  possession  of  means  at  the 
dtftte  of  such  neglect.  {Bex  v.  Ellen  Jones. 
Nov.  18, 1901.    Kennedy,  J.)    678. 

Wilful  neglect — Child — Medical  aid 


— Prevention  of  Cruelty  to  Children  Act, 
1894  (57  &  58  Vict,  e.  41).— A  person  who 
has  the  custody  of  a  child  and  does  not 
supply  the  child  with  necessary  medical 
attendance  and  medicine  is  ^ilty  of 
wilful  neglect  of  the  child  within  the 
meaning  of  57  &  58  Yict.  c.  41,  s.  1.  If 
the  chud  dies  in  consequence  of  such 
wilful  neglect,  the  person  is  guilty  of 
manslaughter.  It  is  a  tenet  of  a  religious 
sect  calling  themseves  "The  Peculiar 
People"  that  it  is  sinful  to  employ  a 
physician  or  to  use  drugs  in  sickness. 
The  child  of  a  member  of  the  sect  died 
in  consequence  of  its  parent's  refusal  to 
obtain  medical  assistance.  Held,  that  the 
father  was  properly  convicted  of  man- 
slaughter. Semble,  that  to  neglect  to 
give  medical  aid  to  a  sick  child  is  such 
gross  and  culpable  neglect  on  the  part  of 
R  parent  as  would  justify  nn  indictment 
at  common  law.  {Reg.  v.  Senior,  Dec.  10, 
1898.    C.  0.  R.)    219. 

Mbbcuandibb  Marks  Act,  1887. — Trade 
description  —  Application  of —  Invoice — 
Lialmity  of  principal  for  acts  of  agent,^ 


The  respondent  called  at  one  of  the 
appellant*s  places  and  asked  for  an 
ifnglish  ham.  The  salesman  pointed  to 
several  hams  and  said  that  they  were 
Scotch,  and  were  S^d.  a  pound.  The 
respondent  said  he  would  take  one,  and 
the  salesman  passed  it  inside,  and  said 
"  Weifirh  up,  Scotch  ham,  8id."  The 
respondent,  before  paying,  auked  for  an 
account  with  "Scotch  ham'*  on  it.  It 
was  first  given  him  without,  but  the 
words  were  subsequently  added.  The 
assistants  then  admitted  that  it  was  an 
American  ham.  The  appellant  had  sent 
out  to  all  the  managers  of  his  shops  the 
following  notice:  "Most  important. — 
Please  instruct  your  assistants  most 
explicitly  that  the  hams  described  in  the 
list  as  '  breakfast  hams '  must  not  be  sold 
under  any  specific  name  of  place  or  origin 
— that  is  to  say,  they  must  not  be 
described  as  Bristol,  Bath,  Wiltshire,  or 
any  such  title,  but  simply  as  '  breakfast 
hams.' "  The  magistrates  were  of  opinion 
that  the  appellant  was  guilty  of  an 
offence  against  the  Act,  for  that  he  did 
unlawfully  sell  to  the  respondent  an 
American  ham  to  which  a  false  descrip- 
tion,  to  wit,  "  Scotch  ham,"  was  applied, 
and  that  he  had  not  taken  all  reasonable 
precautions  against  committing  an  offence 
against  the  Act.  Held  (affirming  the 
decision  of  the  magistrates),  (1)  that 
there  was  sufficient  trade  description  to 
satisfy  the  Act  in  the  invoice ;  (2)  that 
whether  or  no  the  appellant  had  taken  all 
means  to  stop  these  representations  was 
a  matter  of  fact  for  the  magistrates ;  and 
(3)  that  the  effect  of  the  Act  was  to  make 
the  master  a  principal  liable  criminjlly 
for  the  acts  of  his  agents  or  servants 
where  the  conduct  constituting  the 
offence  was  pursued  by  them  within  the 
scope  or  in  the  course  of  their  employ- 
ment, except  that  the  master  can  be 
relieved  where  he  can  prove  that  he  acted 
in  good  faith  and  had  done  all  that  was 
reasonably  possible  to  prevent  offences 
against  uie  Act.  {Coppen  v.  Moore. 
March  25,  April  4,  and  May  14,  1898. 
Q.  B.  Div.)    45. 


False    trade    description  —  Letters 


in  invoice — Verbal  representation — 50  &  51 
Vict,  c,  28,  s.  3. — A  figure,  word,  or  mark, 
thoueh  devoid  of  or  ambiguous  in  mean- 
ing, if  applied  to  goods  by  the  vendor, 
is  a  "trade  description''  within  the 
meaning  of  sect.  3  oi  the  Merchandise 
Marks  Act,  1887.  It  is  not  necessary 
to  prove  that  the  mark  in  question  is  used 
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by  or  has  a  significance  to  persons 
trading  in  the  goods  to  which  it  is  ap- 
plied. {Cameron  v.  Wiggina,  Oct.  26 
and  Nov.  6, 1900.    Q.  B.  Div.)    580. 

'  False  trade  description — Sufficiency — 


Verbal  description — 60  &  61  vict.  c.  28, 
«».  2, 3. — To  bring  it  within  the  purview  of 
the  Merchandise  Marks  Act,  1887,  a  false 
trade  description  applied  to  goods  must 
be  a  description  by  writing,  printing,  or 
some  other  physical  work,  and  not  a 
▼erbai  description  merely.  (Langley  v. 
Bombay  Tea  Company  Limited,  June  13, 
1900.    Q.  B.  Div.)  661. 

False    trade    description  —  Untrue 


trade  description  —  Article  as  good  as 
described — Absence  of  mens  rea — Afatc- 
riality  of  false  description — 50  &  51  Vict. 
c.  28,  s.  2  (2),  s,  3  (1). — A  trade  description 
applied  to  goods  which  is  untrue  in  point 
of  fact  as  a  description  of  the  goods  to 
which  it  is  applied  is  a  "false  trade 
description "  within  the  meaning  of 
sect.  3  of  the  Merchandise  Marks  Act, 
1887,  although  the  goods  supplied  are  as 
good  as  they  would  have  been  if  they  had 
corresponded  with  the  description,  and 
although  there  was  no  intention  to  deceive 
the  buyer  or  induce  him  to  buy  goods 
which  he  would  not  have  bought  but  for 
such  description.  The  respondents  sold 
a  packet  of  cigarettes  to  wtdoh  a  printed 
label  had  been  affixed  bearins  the  words 
"guaranteed  hand-made."  As  a  matter 
of  fact,  the  cigarettes  were  not  hand- 
made, but  were  machine-made,  though 
they  were  as  good  for  ordinary  purposes 
as  hand- made  cigarettes.  In  affixing  the 
label  to  the  cigarettes  the  respondents  had 
no  intention  to  deceive  the  buyer  or 
induce  him  to  purchase  goods  which  he 
would  not  otherwise  have  bought,  but 
they  acted  merely  for  the  puipose  of 
economy  in  using  a  stock  of  old  labels 
which  had  already  been  printed  before 
they  ceased  to  make  their  cigarettes  by 
hand.  The  price  for  cigarettes  made  by 
hand  would  have  been  somewhat  more 
than  if  they  had  been  made  by  machine, 
but  the  buyer  did  cot  pay  the  larger 
price.  Held,  that  as  the  label  was  untrue 
in  point  of  fact  as  a  description  of  the 
goods,  it  was  a  false  trade  description 
within  the  meaning  of  the  Act.  (Kirshen- 
boim  V.  Salmon  and  Oliickstein.  May  7, 
1898.    Q.B.Div.)    127. 

Metropolis. — Building   line  —  Projection 

beyond  —  Advertisement  —  Sign  —   Con- 
tinuing offence — Limitation  of  proceedings  | 


— 8umm>ary  Jurisdiction  Act,  1848  — 
London  Building  Act,  1894  —  11  &  12 
Vict,  c,  43,  ».  11  — 57  A  58  Vict, 
c.  ccxiii,,  ss,  73  (8),  200  (3)  (c).  —  By 
sect.  73  (8)  of  the  London  Building  Aot, 
1894,  all  projections  "  from  any  building  " 
beyond  the  general  line  of  buildings  are 
prohibited.  Held,  that  the  prohibition 
is  only  of  projections  which  are  structu- 
rally part  of  the  building.  Held  also, 
that  the  offence  of  extending  such  a 
projection  beyond  the  general  line  of 
buildiogs  is  not  a  continuing  offence,  but 
is  complete  when  the  projection  is  erected, 
and  that  therefore  an  information  laid 
more  than  six  months  after  such  erection 
is  bad  under  the  Summary  Jurisdiction 
Act,  1848,  s.  11.  (Hull  V.  The  London 
County  Council.  Jan.  26  and  Feb.  17, 
1901.    K.  B.  Div.)    635. 

Building  —  London  Building  Act, 


1894  (57  &  58  Vict.  c.  ccxiii.),  s.  74  (2).— 
The  London  Building  Act,  1894,  s.  74  (2) 
provides  that  **  in  every  building  .  .  . 
used  in  part  for  purposes  of  trade  or 
manufacture  and  in  part  as  a  dwelling- 
house,  the  part  used  for  the  purposes  of 
trade  or  manufacture  shall  be  separated 
from  the  part  used  as  a  dwelling-house 
by  walls  and  floors  constructed  of  fire- 
resisting  materials,  and  all  passages, 
staircases,  and  other  means  of  approach 
to  the  part  used  as  a  dweUing-house 
shall  be  constructed  throughout  of  fire- 
resisting  materials."  Held,  that  this 
enactment  did  not  apply  to  a  public- 
house  where  the  licence  extended  over 
the  whole  premises,  and  upon  which  the 
licensee  and  his  family  resided.  Held, 
also,  that  a  way  from  the  street  through 
the  bar  to  the  dwelling-rooms  was  not  a 
means  of  approach  to  the  part  of  the 
premises  used  as  a  dwelling-house. 
(Cnrritt  v.  Godson  and  Sons.  June  5, 
1899.    Q.B.Div.)    355. 

Order  of  vestry — Notice  to  comply 


loith — Construction  of  works — Sufficit 
—  Metropolis  Management  Act,  1S51 
(18  &  19  Vict  c.  120),  s.  76.— The  respon- 
dent having  applied  to  the  vestry  for 
permission  to  lay  a  drain  according  to 
an  annexed  plan,  received  from  the 
surveyor  to  the  vestry  the  following 
communication :  "  I  have  considered  your 
application  .  .  .  and  have  to  inform 
you  that,  subject  to  the  conditions  men- 
tioned below,  and  which  I  have  placed 
upon  your  notice,  the  work  can  be 
procee^d  with,  and  I  shall  report  to 
that  effect  to  my  vestry."    The  vestry 
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snbseqaently  passed  a  resolution  approT- 
ing  the  report  of  tlie  surveyor.  Held,  that 
this  was  a  snffioient  "order"  of  the 
vestry  within  sect  76  of  the  Metropolis 
Management  Act,  1855.  {Stokes  v. 
Haydon.  April  17,  1901.  K.  B.  Div.) 
690. 


See  also  auh  "Electrio  Lighting," 
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"  Nuisance,"  "  Smoke. 

MiNB. — Coed  mines  ^Explosives — Statutory 
rule — Notice  of  rale — Evidence — Practice 
of  contravention  of  rules — Coal  Mines 
Regulation  Acts,  1887  and  1896  (50  A  51 
Vict,  c.  58.  8.  50  ;  59  ^  60  Vict.  c.  43,  s.  6j. 
— By  sect.  6  of  the  Goal  Mines  (Regula- 
tion Act,  1896  (which  is  to  be  read  with 
the  Goal  Mines  Regulation  Act,  1887),  a 
Secretary  of  State  is  empowered,  on  being 
satisfied  that  any  explosive  is  or  is  likelv 
to  become  dangerous,  by  order, "  of  whicn 
notice  shall  be  given  in  such  manner  as  he 
may  direct,"  to  prohibit  the  use  thereof  in 
any  mine,  &c.  And  by  sect.  50  of  the 
Goal  Mines  Beffulation  Act,  1887,  the 
owner,  agent,  and  manager  of  a  mine,  in 
the  event  of  any  contravention  of  or  non- 
compliance with  any  such  rule  "  by  any 
person  whomsoever,"  are  each  to  be 
guilty  of  an  offence  against  the  Act 
unless  he  proves  that  he  had  taken  all 
reasonable  means  by  publishing  and  to 
the  best  of  his  power  enforcing,  such  rule 
to  prevent  such  contravention  or  non- 
compliance. Held,  that  a  rule  made  by 
a  Secretary  of  State  under  sect.  6  of  the 
Goal  Mines  Regulation  Act,  1896,  is 
valid  and  binding  though  there  is  no 
evidence,  except  the  fact  that  he  had 
made  the  order,  to  show  that  the  Secre- 
tary of  State  was  satisfied  that  the 
explosives  referred  to  in  the  order  was  or 
was  likely  to  become  dangerous,  and  no 
evidenije,  except  the  pubkcation  of  sach 
rule  under  the  Rules  Pablication  Act, 
1893,  of  notice  of  such  rale  being  given. 
Held,  farther,  that  a  manager  of  a  mine 
may  be  guilty  of  an  offence  under 
sect.  50  of  the  Goal  Mines  Regulation 
Act,  1887,  where  the  explosive  improperly 
used  was  brought  into  the  mine  by  one 
of  the  workmen  without  his  knowledge 
or  authority.  {Jones  v.  Bohson,  Jan.  17 
and  18, 1901.    K.  B.  Div.)    651. 

Coal   Mines  Regulation  Acts,   1887 


Regulation  Act,  1837,  s,  38  (5),  it  is  pro- 
vided that  "  a  complaint  or  information 
of  an  offence  under  this  section  may  be 
made  or  laid  at  any  time  within  six 
months  after  the  abandonment  of  the 
mine  or  seam,  or  after  service  on  the 
owner  aforesaid  of  a  notice  to  comply 
with  the  requirements  of  this  section, 
whichever  last  happens."  By  the  Goal 
Mines  R^^ulation  Act,  1896,  s.  4,  certain 
requirements  were  to  be  fulfilled  by  the 
owner  of  the  abandoned  mine  or  seam, 
and  these  were  substituted  for  those  con- 
tained in  sect.  38  of  the  Act  of  1887. 
Held,  that  the  six  months'  limit  applied 
equally  to  the  date  of  the  abandonment 
oi  the  mine  or  seam  and  the  giving  of 
the  notice  to  comply  with  the  require- 
ments of  the  Act.  On  the  25th  day  of 
January  the  appellant,  an  inspector  of 
mines,  sent  a  letter  to  the  respondent 
stating  that  the  respondent  had  not  sent 
a  plan  of  certain  abandoned  workings  as 
required  by  the  Act.  Held,  that  the 
letter  was  a  notice  within  the  meaning  of 
sect.  38  of  the  Goal  Mines  ResulaBon 
Act,  1887.  (Stokes  v.  HiU.  JajOL.  28, 
1901.    KB.Div.)    629. 

NniSANCB. — A  batement  order-^ProhibiHon 
against  recvarence^^Necessity  of  specify' 
ing  works — Order  partly  good  and  partly 
had^Public  Health  Act,  1875  (38  &  39 
Vict,  c,  55),  M.  96,  105. — Where  justices 
make  an  order  for  the  abatement  of  a 
nuisance  upon  a  complaint  made  by  a 
private  individual  under  sect.  105  of  the 
Public  Health  Act,  1875,  the  order  must 
specify  the  works  required  for  that  pur* 
pose.  But  where  such  order  prohibits 
the  doing  of  any  acts  which  may  lead  to 
the  recurrence  of  such  nuisance,  no  works 
need  be  specified.  {Beg.  v.  Horrocks  and 
others.  Justices;  Ex  pa/rte  Botostead, 
May  31, 1900.    Q.  B.  Div.)    529. 

Offensive  trade — Sausage  skinr^Qut 


and  1896 — Abandonment  of  workings — 
Failure  to  comply  with  requirement  notice 
— Limitation  of  proceeding — Jurisdiction 
of  justices—so  &  51  Vict.  c.  58.  s.  38—50 
&  60  Vict.  c.  43,  s.  4.— By  the  Goal  Mines 
VOL.    XIX. 


scraper — Public  Health  (London)  Act,  1891 
(54  ^55  Vict.  e.  76),  m.19  (1  6),  142  (2  6.)— 
By  an  order  made  under  the  Slaughter- 
houses, &o..  Act,  1874,  s.  3,  "  the  business 
of  a  gut  scraper — that  is  to  say,  any 
business  in  which  gut  is  cleansed,  scraped, 
or  dealt  with  otherwise  than  for  the 
manufacture  of  catgut" — was  declared 
an  offensive  business,  and  was  not  to  be 
carried  on  anew  without  the  sanction  of 
the  public  aathority.  Sect.  3  was  re- 
pealed but  re-enacted  by  the  Public 
Health  (London)  Act,  1891.  The  respon- 
dent, a  dealer  in  sausage  casings,  which 
are  cleansed  and  scraped  gut,  sorted  his 
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ffoods  on  oertaio  premisoB.  Held,  that 
ne  was  not  oarrjing  on  an  offensWe  trade 
within  the  meaning  of  the  order.  (Loti' 
don  County  CouneU  v.  Hirseh  and  Co. 
Nov.  1,1899.    Q.B.DiT.)    405. 

Blcuik  smohe — Meiropolia  —  Public 


Health  (London)  Act,  1891  (54  &  55  Vict 
0.  76),  «.  24  (6). — In  order  to  support  a 
oonviotion  nnder  seot.  24  (6)  of  the  f^ablic 
Health  (London)  Act,  1891,  it  is  not 
neoessarj  to  show  that  any  particular 
person  or  property  has  been  affected  b^ 
the  black  smoke.  {South  London  Electric 
Supply  Corporation  v.  Perrin,  May  6, 
190L    KB.Div.)    717. 

Smoke'-' Locomotive  on  railway  — 


Emieeion  of  black  am^ke — 8  Vict  o.  20, 
«.  114—31  £  32  Vict.  0. 119,  s.  19.— Certain 
locomotive  engines  belonging  to  the 
appellants  emitted  black  smoke  for  three 
minates  on  various  occasions.  Evidence 
was  given  that  the  coal  osed  was  smoky 
c(mJ,  and  that  it  was  unnecessary  for  a 
locomotive  to  emit  smoke  for  longer  than 
one  minute,  but  no  evidence  was  given 
that  the  locomotives  were  not  constructed 
to  consume  their  own  smoke.  Held, 
that  an  offence  had  been  committed 
within  sect.  114  of  the  Railway  Clauses 
Consolidation  Act,  1845,  as  amended  by 
sect.  19  of  the  Regulation  of  Railways 
Act,  1868.  (South-Eastern  and  Chat- 
ham Railway  Company  v.  London  County 
CounoU.  May  7,  1901.  K.  B.  Div.) 
721. 

Pawnbbokebs  Act,  1872.  —  Pledge  of 
stolen  goods  with  pawnbroker — Conviction 
ofpaumerfor  larceny  of  goods — Pro«ectt- 
tion  for  unlawfully  pawnina — 35  &  36 
Vict.  c.  93,  s.  33. — ^The  fact  that  a  person 
has  been  convicted  of  larceny  of  goods 
which  he  has  stolen  and  pawned  does 
not  prevent  proceedings  being  afterwards 
taken  against  him  under  sect.  33  of  the 
Pawnbrokers  Act,  1872,  for  the  offence  of 
knowingly  and  designedly  pawning  goods 
the  property  of  another  person.  Con- 
sequently, where  a  person  has  stolen 
goods,  has  pawned  the  goods,  and  has 
been  convicted  of  larceny  of  the  goods, 
he  may,  notwithstanding  such  conviction 
for  larceny,  be  afterwards  charged  with 
and  convicted  under  that  section  of  the 
offence  of  unlawfully  pawning  the  stolen 
goods.  (Pickford  v.  Corsi.  May  8, 1901. 
K.B.Div.)    712. 

Petbolbttm.  —  Prosecution    for    keeping 
petroleum  without  a  licence — Composition 


containing  33  per  cent,  of  petroteum  oils 
— Inflammable  vapour — Product  of  petro- 
lewm— Petroleum  Act,  1871  (34  A  35  Vict, 
c.  105),  ss.  3,  7,  14 ;  Petroleum  Aet,  1879 
(42  A  43  Vict.  o.  47),  s.  2.— Petroleum  in 
combination  with  other  substances  does 
not  cease  to  be  petroleum  within  the 
meaning  of  the  Petroleum  Acts,  1871 
and  1879.  A  compound  containing  33 
per  centum  of  petroleum  may  not  there- 
fore be  stored  without  a  licence  from  the 
local  authority.  (London  County  Council 
y.  Holzapfets  Compositions  Company 
Limited.  June  14,  1899.  Q.  B.  Div.) 
383. 

Plbdgb.    See  sub  "  Pawnbroker." 

Police  — Pension  —  Special  allowance  — 
Annual  payment — Police  Act,  1890  (53  St 
54  Vict.  c.  45),  s.  1,  sched.  1,  part  1,  r.  1, 
part  3,  r.  11.— By  the  Police  Act,  1890,  a 
constable  who  has  completed  a  certain 
time  of  service  is  entitled  to  a  pension 
which  by  r.  11  of  the  1st  schedule  is  to  be 
calculated  "  according  to  the  amount  of 
his  annual  pay  at  the  date  of  his  retire- 
ment." A  constable  was  selected  for 
permanent  special  duty  at  the  House  of 
Lords,  and  continued  to  serve  in  that 
capacity  for  some  years  up  to  the  date  of 
his  retirement.  During  the  whole  period 
of  this  special  service  the  constable 
received  a  special  allowance  of  78.  per 
week  in  addition  to  his  ordinal^  pay 
under  the  scale  for  the  time  being  in 
force  by  the  authority  of  the  Home 
Secretary.  Held  (dismissing  the  appeal), 
that  the  special  allowance  was  noc  pare 
of  the  "  ftTninw.!  pay  *'  of  the  constable, 
within  the  meaning  of  the  Act,  for  the 
purpose  of  calccuating  his  pension. 
(Upperton  v.  Ridley.  Jan.  15, 1901.  Ct. 
of  App.)    614. 

See  also  sub  "  Stolen  Groods." 


See  also  sub  "  Towns  Police  Clauses 

Act." 

Pbacticb.  —  Costs  —  Municipal  election — 
Corrupt  practice — Private  prosecution — 
Successful  defendant—ll  &  18  Vict.  c.  102, 
s.  12—46  &  47  Vict.  c.  51,  s.  53  (1)— 47  & 
48  Vict.  c.  70,  «.  30.— Sect.  12  of  the 
Corrupt  Practices  Act,  1854,  applies  to 
municipal  elections  because  of  the  com- 
bined effect  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  s.  53,  and 
the  Municipal  Elections  (Corrupt  and 
Illegal  Practices)  Act,  1884.  s  30.  The 
successful  defendant  in  a  private  pi'osecu- 
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tion  for  a  oorrupt  praotioe  at  a  mnni- 
oipal  election  is  entitled  to  his  costs  from 
the  prosecntor,  and  the  court  has  no  dis- 
cretion in  the  matter.  {Beg,  v.  Edmund 
Law.  Feb.  10  and  14, 1900.  Q.  B.  Div.) 
452. 


^  Costs  of  prosecution — Offenee  com- 
mitted partly  in  a  borough  and  partly  in  a 
county^!  Geo.  4,  c.  64  ss.  12,  24,  25.— 
7  6^.  4,  c.  64,  ss.  24  and  25,  provide 
that  the  expenses  of  prosecution  snail  be 
paid  out  of  the  county  or  borough  funds 
respectively  according  as  the  offence 
shall  have  been  or  shall  be  supposed  to 
have  been  committed  in  the  county  or 
the  borough.  A  murder  was  supposed  to 
have  been  committed  in  a  borough,  the 
death  taking  place  in  the  county.  The 
case  was  dealt  with  on  the  county  coroner's 
inquisition,  and  an  order  was  made  by 
the  clerk  of  assize  that  the  expenses  of 
the  prosecution  should  be  paid  by  the 
borough.  Held,  that  7  Geo.  4,  c.  64.  s.  12, 
which  provides  that  "  where  any  felony 
shall  be  begun  in  one  county  and  com- 

Slated  in  another,  such  felony  may  be 
ealt  with  .  .  .  tried,  &c.,  in  any  of 
the  said  counties  in  the  same  manner  as 
if  it  had  been  actually  and  wholly  com- 
mitted therein,"  did  not  make  the  above 
order  wronff.  {Be  James  Brown ; 
Ex  parte  the  Mayor,  Aldermen,  and 
Bwrgesses  of  the  Borough  of  Wigan. 
Aug.  5,  1898.  Liverpool  Assizes : 
Ridley,  J.)    33. 

Evidence  —  Admissibility  —  AdmiS' 

sion  obtained  by  questions — No  caution 
given — Persons  not  to  be  cross-examined 
— Laying  traps  for  prisoners. — The  police 
have  no  right  to  put  questions  tending  to 
convict  him  to  a  prisoner  in  custody,  even 
after  cautioning  him.  It  is  a  matter  in 
the  discretion  of  the  judge  to  admit  or 
reject  the  answers  to  such  questions,  and 
the  latter  course  should  be  adopted  if 
there  is  any  reason  to  believe  that  a  trap 
was  being  laid  for  the  prisoner.  Persons 
about  to  he  taken  into  custody  should  not 
be  cross-examined  by  the  ponce.  (Beg. 
V.  Histed.  Lewes  Summer  Assizes,  1898 : 
Hawkins,  J.)    16. 

Evidence — Admissibility  —  Indecent 

assault — Complaint  m^ide  in  answer  to 
question  —  Particulars  of  complaint.  — 
Where  a  person  indecently  assaulted 
makes  a  complaint,  not  of  her  own  initia- 
tive, but  in  answer  to  a  question,  the 
particulars  of  such  complaint,  though 
otherwise  admissible  within  the  rule  in  I 


Beg.  ▼.  Lmyman  (18  Oox  C.  C.  346 ;  (1896) 
2  ^.  B.  167),  cannot  be  given  in  evidence. 
{Beg  ▼.  Merry s.  Feb.  9,  1900.  Oxford 
Circuit :  Bruce,  J.)    442. 

Evidence^-AdmissihiLity —  Voluntas 


statement — Answer  to  auestionof  constable. 
— A  statement  made  oy  an  accused  per- 
son in  answer  to  a  question  put  by  a  con- 
stable is  admissible  in  eviaence  against 
the  accused  as  a  voluntary  statement,  pro- 
vided that  such  statement  has  not  beoi 
brought  about  by  any  inducement  or 
threat.  The  defendant  was  charged  with 
cruelty  to  his  horse  by  causing  the  same 
to  be  worked  while  in  an  unfit  state,  and 
in  support  of  the  charge  the  inspiector 
proposed  to  give  evidence  of  a  question 
put  by  him  to  the  defendant,  asking  him 
if  it  were  true  that  his  carman  told  the 
police  that  he  (the  defendant)  had  sent 
the  borse  out  knowing  that  it  was  lame, 
and  the  defendant's  answer  thereto.  The 
justices  having  refused  to  admit  the 
evidence  on  the  ground  that  the  state- 
ment, being  in  answer  to  a  question  put 
by  the  inspector,  was  not  a  voluntary 
statement  and  was  inadmissible:  Held, 
that  the  defendant's  statement  in  answer 
to  tbe  Question,  not  having  been  brought 
about  oy  any  inducement  of  advantage 
or  by  way  of  threat,  was  a  volunta^ 
statement,  and  ought  to  have  been 
admitted.  (Bogers  ▼.  Hawken,  March  29, 
1898.    Q.B.l5iv.)    122. 

Evidence — AdmieeibiUty^^FaUepr^' 


tences  —  Proof  of  course  of  conduct  — 
Acquittal  on  previous  trial  —  Evidence 
given  at  previous  trial, — ^Evidence  given 
on  a  former  trial  is,  if  relevant,  admis- 
sible on  a  subsequent  trial  of  the  same 
defendant,  the  teist  of  the  admissibility 
of  the  evidence  being  its  relevancy  to  the 
second  charge.  The  fact  that  the  defen- 
dant was  acquitted  on  a  former  trial  does 
not  prevent  the  facts  proved  in  that  trial 
being  again  proved  in  a  subsequent  trial. 
A  person  was  charged  with  obtaining 
money  by  false  pret^ces,  the  false  pre- 
tence being  that  a  cheque  drawn  by  tdm 
would  be  lionoured,  the  fact  being  that 
he  knew  that  it  would  not.  He  was 
indicted  on  separate  indictments  in 
respect  of  two  transactions  and  acquitted 
on  the  trial  of  the  first.  On  the  trial  of 
the  second  indictment  evidence  of  the 
facts  proved  in  the  first  trial  was  ad- 
mitted. Held  (Bruce  and  Ridley,  JJ. 
dissentientibtu),  that  such  evidence  was 
rightly  admitted.  (Beg.Y.Ollis.  March  17, 
May  7,  and  July  2, 1900,    0,  0.  E.)    554. 
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—  Shndenoe  of  prUoner — Comment  on 
evidence  of  person  eharged  —  Right  of 
Crown  to  eum  tip  eviaenee — Time  for 
prisoner's  evidence — ^28  &  29  Viet.  c.  18, 
s.  2.— 61  Jt  62  Vict  c.  36.  ss.  1,  2,  and  3.— 
The  effect  of  the  provision  of  sect.  2  of 
the  Criminal  Evidence  Act,  1898  (61  &  62 
Yict.  c.  36),  that  when  the  only  witness 
called  for  the  defence  is  the  person 
charfi^d  he  is  to  be  called  immediately 
after  the  close  of  the  evidence  for  the 
prosecution,  is  that  in  such  case  the  right 
of  the  counsel  for  the  prosecution  to 
sum  up  the  evidence  is  postponed  until 
after  the  person  charged  has  given  his 
evidence.  In  summing  up  the  evidence 
to  the  jury,  the  counsS  for  the  prosecu- 
tion may  comment  on  the  evidence  of  the 
person  charged.  (Beg.  v.  Gardner.  Nov.  5, 
1898.    0.0.  R.)    177. 


Evidence  —  Adnnesibiliiy — Eefresh- 


ing  memorv'-'Vexaliotu  Indictments  Act, 
im  (22  A  23  Vict.  e.  17).  s.  l^Fiat  of 
Attorney- Oeneral. — A  solicitor  in  giving 
evidence  may  refresh  his  memory  as  to 
an  interview  with  a  client  by  looking  at 
his  own  account  dictated  by  him  to  a 
shorthand  writer  immediately  after  the 
interview.  It  is  not  necessary  to  call 
tiie  shorthand  writer.  It  is  not  necessary 
to  produce  and  prove  the  fiat  of  the 
Attorney-General  lor  the  presentment  of 
an  indictment  under  the  Vexatious  In- 
dictments Act,  1859.  (Beg,  v.  Dexter  and 
others.  Nov.  25,  1899.  Grantham,  J.) 
360. 


Evidence — Statement  by  pritoner — 


Deposition — Evidence  of  defendant — 11  A 
12  Vict.  c.  42,  s.  18— &  &  49  Vict.  c.  69, 
s.  20. — The  sto^tement  which  a  prisoner 
makes  in  giving  evidence  before  the 
magistrates  by  whom  he  is  committed 
for  trial  may  be  used  as  evidence  against 
him  at  the  trial,  and  the  deposition  con- 
taining such  statement  may  be  put  in 
evidence  at  the  trial,  although  he  then 
declines  to  give  evidence.  If  also,  have 
ing  given  evidence  before  the  magis- 
trates, he  replies  to  questions  put  to  him 
under  the  Indictable  Offences  Act  (11  & 
12  Yict.  c.  42,  s.  18)  whether  he  desires 
to  say  anything  in  answer  to  the  charge, 
hj  saving  tmd.  his  evidence  aireeSy 
given  IS  t^e,  the  whole  of  that  evidence 
and  his  reply  to  the  question  may  be 
given  in  evidence  against  him  as  a  state- 
ment under  that  Act.  (Beg  v.  Bird. 
Aug.  6  and  Nov.  5,  1898.  0.  0.  B.) 
180. 


-i^-^^  Evidence — Summary  jwrisdieti&nr^ 
Criminal  Evidence  Act,  1898  (61  A  62 
Vict.  e.  36).— The  Oriminal  Evidence  Ajot, 
1898,  has  established  one  uniform  code  and 
practice,  appUoable  alike  in  courts  of  sum- 
mary jurisdiction  as  in  all  other  courts, 
with  r€«^rd  to  persons  charged  with  a 
criminal  offence  who   give  evidence  on 
their  own  behalf ;  and,  consequently,  if  a 
person  is  charged  with  an  offence  under 
an  Act  which  made  him  a  competent 
witness  on  his  own  behalf  and  he  gives  evi- 
dence, he  cannot,  since  the  passing  <rf  the 
Act  of  1898,  be  asked  or  required  to  answer 
any  question  as  to  a  previous  conviction. 
The  appellant  was  summoned  before  a 
court  of  summary  jurisdiction  under  the 
Prevention  of  Oruelty  to  Ohildren  Act, 
1894,  for  assaulting  a  child  under  his 
care.    He  elected  to  give  evidence  on  his 
own  behalf,  which  he  was  entitled  to  do 
under   the  Act   under   which    he   was 
ohiurged.    He  was  asked  in  cross-exami- 
nation, and  was  required  to  answer,  a 
question  as  to  a  previous  conviction  for  a 
similar  offence,  and  he  admitted  that  he 
had  been  so   convicted.     The  justices 
convicted  him,  and  said  that  the  answer 
in  no  way  affected  their  minds,  as  the 
fact  of  such  conviction  was  known  to 
them .    Held,  that  the  Oriminal  Evidence 
Act,  1898,  applied,  and  that  the  question 
was  inadmissible.     {Chamock   v.    Mer- 
chant.    Jan.    16,   1900.     Q.    B.    Div.) 
443. 


Indictment  for  nuisance  to  highway 


*— Misdirection — Verdict  —  Staying  entfy 
of  judgment. — ^Af ter  verdict  on  an  in- 
dictment where  the  proceedings,  thoush 
in  form  criminal,  are  in  substanoe  for  the 
asserting  of  civil  rights  of  the  narties, 
the  court  will  not  stay  entry  of  judgment 
(even  when  the  misdirection  is  due  to  a 
misdirection  bv  the  judge  on  a  point  of 
law),  unless  the  judgment  would  alter 
the  rights  of  the  parties  by  operating  as 
an  estoppel.  The  N.-E.  Bailway  Com- 
pany were  indicted  for  obstructing  a  high- 
way. At  the  trial  the  judge  directed  the 
jury  to  acquit  them  on  one  of  the  counts, 
on  the  ground  that  they  were  justified 
under  their  special  Act  in  doing  what  was 
alleged  in  such  count  to  be  an  obstruc- 
tion. The  jury  found  a  verdict  for  the 
defendants.  The  prosecutors  obtained  a 
rule  niei  to  stay  entry  of  judgment  for 
the  defendants  on  the  ground  that  such 
direction  was  wrong  in  law.  Held,  that 
such  rule  must  m  discharged,  since, 
whether  the  direction  was  wrong  or  not, 
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the  entry  of  the  judgment  woald  not 
prevent  the  pToeeoat<m  from  bringing 
a  second  indictment  for  the  continuance 
of  the  alleged  obstraction,  and  therefore 
their  riehtB  would  not  be  altered  by  it. 
{Bex  Y.  Narth'EMtem  Railway  Company, 
April  16, 1901.    KB.Div.)    682. 


Bes    judicata  —  Building    beyond 


building  line  —  Information  —  Bench 
efually  divided  —  Diemiaeal  —  Second 
information  —  Conviction. — A.  was  sum- 
moned for  an  offence  under  sect.  3  of  the 
Public  Health  (Buildings  in  Streets)  Act, 
1888,  in  building  a  house,  the  front  wall 
of  which  projected  bejond  the  building 
line.  At  the  hetiring  the  justices  were 
equally  ^yided  in  opinion,  and,  on  the 
advice  of  their  clerk,  the  chairman  dis- 
missed the  information.  A  second  infor- 
mation was  subsequently  laid  in  precisely 
the  same  terms,  save  that  the  period  for 
which  penalties  ware  claimed  was  different 
from  that  in  the  first.  The  justices  con- 
victed. Held,  that  the  dismissal  of  the 
first  information  was  a  good  dismissal, 
although  the  justices  were  equally  divided. 
Held,  further,  that  such  dismissal  decided 
that  the  erection  of  the  house  was  not 
an  offence  imder  sect.  3,  and  that  the 
continuing  of  that  erection  could  not 
therefore  be  an  offence.  (Kinnis  v. 
Oravea,    May  12, 1898.    Q.  B.  Div.)     42. 


Swnmary  juriedietion  —  Right    to 


jury — Defendant  not  informed  of  right — 
Waiver. — ^By  sect  17  (1)  of  the  Summary 
Jurisdiction  Act,  1879 :  "  A  person  when 
charged  before  a  oourt  of  summary 
jurie^iotion  with  an  offence  in  respect  of 
the  commission  of  which  an  offender  is 
liable,  on  summary  conviction,  to  be 
imprisoned  for  a  term  exceeding  three 
months,  and  which  is  not  an  assault,  may 
on  appearing  before  the  Court  and  before 
the  charge  is  gone  into,  and  not  after- 
wards, claim  to  be  tried  by  a  jury,  and 
thereupon  the  Court  of  summary  juris- 
diction shall  deal  with  the  case  as  if  the 
accused  were  charged  with  an  indictable 
offence."  And  hj  sub-sect.  (2) :  "  A  court 
of  summary  jurisdiction,  before  the 
charge  is  gone  into  in  respect  of  an 
offence  to  which  this  section  applies  for 
the  purpose  of  informing  the  defendant 
of  his  right  to  be  tried  by  a  juiy  in  pur- 
suance of  this  section,  shall  address  nim 
to  the  following  effect :  '  Yon  are  charged 
with  an  offence  in  respect  of  the  com- 
mission of  which  jou  are  entitled  if  you 
desire  it,    instead   of  being  dealt  with 


summarily,  to  be  tried  by  a  jnir.  Do 
you  desire  to  be  tried  bv  a  jury  r/  with 
a  statement,  if  the  court  think  it  desirable 
for  the  information  of  the  person  to 
whom  the  question  is  addressed,  of  the 
meaniog  of  being  dealt  with  summarily, 
and  of  the  assizes  or  sessions  (as  the  case 
may  be)  at  which  such  person  will  be  tried 
if  tried  by  a  jury."  B.  was  charged  with 
an  offence  under  sect.  8  of  the  Betting 
Act,  1853.  He  was  not  aware  of  his 
right  to  be  tried  by  a  jury,  and  was  never 
so  informed  by  the  court  of  summary 
jurisdiction.  He  was  convicted  and  fined 
50Z.  Held,  that  the  conviction  need  not 
state  the  fact  of  the  caution  being  given ; 
but,  that  as  the  caution  was  not  given, 
the  conviction  must  be  quashed.  (Reg, 
V.  Cookehott  and  others;  Ex  parte 
Rickerby.  March  9,  1897.  Q.  B.  Div.) 
3. 

Summary  jurUdietionr^CivU  debt — 

Committal  order — Summary  Jwrisdiction 
Act,  1879  (42  &  43  Vict  c.  49),  «.  6.— Sum- 
monses were  issued  against  two  officers 
of  local  branches  of  a  certain  trade  union 
under  the  Trade  Union  Act,  1871,  s.  12, 
charging  them  with  wilfully  withholding 
certain  sums  of  money  belonging  to  the 
union.  Both  defendants  admitted  the 
charj^s  against  them,  and  orders  headed 
'*  civil  debt "  were  made  upon  them  for 
payment  of  the  amount  due,  or  in  default 
distress  and  sale.  Both  defendants  de- 
faulted, and  application  was  then  made 
for  their  committal  to  prison  under  the 
section.  The  magistrates  refused  the 
application  on  the  ground  that  the  section 
was  modified  by  the  Summary  Jurisdic- 
Act,  1879,  s.  6,  and  that,  the  proceedings 
being  civil  and  not  criminal,  in  order  to 
obtain  committal  a  iudgment  summons 
must  be  issued,  and  the  prosecution  must 
prove  possession  of  means  by  the  defen- 
dant. An  order  m&i  was  then  obtained, 
addressed  to  the  magistrate  and  the  two 
defendants,  calling  on  them  to  show  cause 
why  the  orders  should  not  be  removed 
and  quashed,  on  the  ground  that  the 
moneys  ordered  to  be  paid  were  not  civil 
debts.  Held,  that  as  the  orders  were 
regular  on  the  face  the  rule  must  be  dis- 
charged. {Reg,  V.  Trascott.  June  7, 1^9. 
Q.  B.  Div.)    379. 


Summary    Jurisdiction — Statement 

of  case — Refusal — Point  of  law — Previous 
decision  of  High  Cour^Right  of  court 
of  summary  jurisdiction  to  refuse  to  state 
case—AQ  &  43  Viet,  c.  49,  «.  33  (1).— A 
magistrate  ought  not  to  be  ordered  to 
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state  a  case  upon  the  ground  that  his 
decision  was  erroneous  in  point  of  law 
when  he  has  decided  in  accordance  with  a 
previous  decision  of  the  Queen's  Bench 
Division  upon  the  same  point  from  which 
there  was  no  right  of  appeal.  (Beg,  v. 
Shell  and  others.  April  24  and  25, 1900. 
Q.B.Div.)    507. 

See    also    auh    "Justice    of   the 


Peace." 

Public- HOUSB. — Licence —  Mttnc  —  Public 
entertainment  —  Public  Health  Acts 
(Amendment)  Act,  1890  (53  &  54  Vict.  c.  59), 
s.  51. — ^A  publican  kept  a  piano  in  a  public 
room  of  his  house.  The  customers  used 
the  piano  without  payment.  Held,  that 
the  use  of  the  piano  aid  not  constitute  a 
public  entertainment  within  the  meaning 
of  sect.  51  of  the  Public  Health  Acto 
(Amendment)  Act,  1890,  and  that  a 
music  licence  was  not  necessary.  (Bearley 
Y.  Morley.  May  30  and  31, 1899.  Q.  B. 
Div.)    371. 

Bapb. — Consent  obtained  by  fraud — Inde- 
cent assault — Criminal  Law  Amendment 
ilc/,1885  (48  ^  49  Vict  c.  69).  s.  4.— The 
effect  of  the  Criminal  Law  Amendment 
Act,  1885,  is  to  set  aside  Beg.  v.  Flattery 
(2  Q.  B.  Div.  410,  G.  Gas.  Kes.),  and  it 
is  a  good  defence  to  an  indictment  for 
rape  that  the  carnal  knowledge  alleged  in 
the  indictment  was  had  with  the  consent 
of  the  woman,  even  though  such  consent 
had  been  obtained  by  fraud,  but  the 
prisoner  may  be  convicted  of  an  indecent 
assault.  (Beg.  v.  O'Shay.  Nov.  17, 1898. 
WoTcesterbhire  Assizes,  Ridley,  J.)    76 

Eeysnttb. —  Carriage  licence  —  First  or 
second  offence — Summary  jurisdiction — 
7  ife  8  Geo.  4,  c.  53,  s.  78 ;  42  &  43  Vict, 
c.  49.  ».  4;  32  <fe  33  Vict.  c.  17,  a.  27.— 
Sect.  4  of  the  Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  o.  49).  as  far  as 
reduction  of  fines  is  concerned,  applies 
only  to  first  offencef.  Fines  for  second 
and  subsequent  offeuces  are  regulated  bv 
7  &  8  Creo.  4,  c.  53,  s.  78,  under  which 
such  fines  can  be  reduced  below  one- 
fourth  of  their  full  amount  as  imposed 
by  statute.  To  constitute  a  second  offence 
under  32  &  33  Yict.  c.  14,  s.  27,  it  is  not 
necessary  to  be  convicted  twice  in  the 
same  year  of  keeping  a  carriage  without 
having  a  licence  for  that  year.  A  convic- 
tion in  one  year  for  keeping  a  carriage 
without  a  licence  for  that  year  following 
a  conviction  in  a  previous  ^ear  for  keep- 
ing a  carriage  wituout  a  licence  for  that 
year  is  a  second  conviction  for  the  sam  e 


offence.    (PhiUipa  ▼.  St^hens.    Got.  27, 
1898.    Q.  B.Div.)    172. 

Spirit  licence — Sending  out,  delivery. 


or  removal^^ Spirits  over  one  gaUon-'4S  & 
44  Vict  e.  24,  ss.  105, 107.— By  sect.  105  of 
the  Spirits  Act,  1880  (43  &  44  Yiot.  o.  24), 
"  Except  as  in  this  section  provided,  no 
spirits  exceeding  the  quantity  of  one 
^dlon  of  the  same  denomination  at  one 
time  for  the  same  person  may  be  sent  on^ 
delivered,  or  removed  from  any  one  place 
to  another  place  unless  accompanied  by  a 
permit;"  and  by  sect.  107  oi  the  same 
Act :  "  If  any  person  sends  out,  delivers, 
or  removes,  or  receives  any  spirits  required 
to  be  accompanied  by  a  permit  without  a 
permit,  he  snail,  in  addition  to  any  other 
penalty  or  forfeiture,  incur  a  fine  of 
500Z."  In  1897  one  J.  B.  gave  the  respon- 
dent, who  was  licensed  to  sell  beer  only 
and  had  no  spirit  licence,  an  order  to 
forward  to  his  brother  who  had  such  a 
licence,  two  gallons  of  mm.  The  mm 
was  delivered  by  a  carman  at  the  respon- 
dent's house,  and  sent  to  J.  B.  by  his 
potman.  The  spirits  were  not  accom- 
panied by  any  permit  or  cetificato.  Held, 
that  the  respondent  was  guilty  of  sending 
out.  delivering,  and  removing  spirits 
within  the  Act.  (Leese  v.  Jennings. 
Oct.  25, 1898.    Q.  B.  Div.)    174. 

Salb  of  Food  and  Dbuos  Act,  1875. — 
Drugs — AduUeraiion — Mercury  ointment 
— Named  in  British  PharmaeopcBia — Not 
of  nature,  substance,  and  quality  demanded 
—31  Jt  32  Vict  c.  121,  s.  15 ;  38  *  39 
Vict  c.  63,  ss.  6,  7. — ^If  a  chemist  is  asked 
to  supply  a  drug  named  in  the  British 
PbarmacopoQia  he  is  bound  to  supply  the 
drug  made  up  according  to  the  formulary 
in  the  British  PharmacopcBia  unless  he  is 
supplying  it  upon  the  prescription  of  a 
medical  practitioner ;  and  if  without  such 
prescription  he  supplies  it  oompounded 
otherwise  than  as  prescribed  in  the  Phar- 
macopoBia  he  commits  the  offence,  under 
sect.  6  of  the  Sale  of  Food  and  Dmgs 
Act,  1875,  of  selling  to  the  prejudice  of 
the  purchaser  a  drug  "which  is  not  of 
the  nature,  substance,  and  quality  of  the 
article  demanded."  The  appellant,  a 
chemist,  was  asked  by  a  customer  for 
"  mercury  ointment^"  an  article  named 
in  the  British  Pharmaooposia.  He  sup- 
plied an  ointment  in  which  the  mer- 
cury was  only  one  quarter  the  proportion 
prescription  prescribed  in  the  Pharma- 
coposia.  Held,  that  the  appellant  was 
properly  convicted  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  as  in 
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the  absence  of  a  prescription  of  a  medical 
practitioner  he  ought  to  have  sold  the 
article  according  to  the  standard  in  the 
PharmacopcBia ;  and  that  he  might  pro- 
bably have  been  also  convicted  ander 
sect.  7  of  selUng  '*a  compounded  drug 
which  was  not  composed  of  ingredients 
in  accordance  with  the  demand  of  the 

Jurchaser."      {Dioleins     v.     Eanderson. 
an.  24r,  25,  and  29,  19D1.    K.  B.  Div.) 
643. 

Adulteration — Beer  containing   ar- 


senic— Sale  of  Food  and  Drugs  Acts — 
"  Article  .  .  .  not  of  the  nature,  sub- 
stance, and  quality — Sufficiency  of  certifi- 
cate—3S  &  S®  Yict.  c.  63,  SB.  3,  6, 18.  20.— 
Beer  in  the  course  of  its  brewing  became 
contaminated  with  arsenic  owing  to  the 
presence  of  that  substance  in  one  of  the 
ingredients  used.  The  beer  having  been 
purchased  from  the  brewer  by  the  re- 
tailer, he  sold  the  same  to  a  customer, 
being  unaware  and  having  no  reason  to 
suspect  that  the  beer  contained  arsenic. 
Held,  that  there  being  evidence  to  sup- 
port the  finding  of  the  justices  that  the 
beer  was  not  of  the  nature,  substance,  and 
quality  demanded  by  the  purchaser,  a 
conviction  was  proper  under  sect.  G  of 
the  Sale  of  Food  and  Drags  Act,  1875. 
SetiMe,  that  the  accidental  accumulation 
of  deleterious  matter,  or  its  presence, 
does  not  of  necessity  make  the  article 
different  in  nature,  substance,  and  quality 
from  that  demanded.  The  certificate  of 
the  analyst,  tmder  sect.  18  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  ought  to  con- 
tain in  it  sufficient  materials  to  enable 
the  justices  to  form  a  judgment  on  its 
face  that  an  offence  has  been  committed. 
The  certificates  stated:  *'We  are  of 
opinion  that  the  said  sample  contains 
arsenic  " ;  and  "  we  are  of  opinion  that  the 
said  sample  contained  a  serious  quantity 
of  arsenic."  Held,  that  the  certificates 
were  bad.  {Goulder  v.  BooJc,  Bent  v. 
Ormerod,  Lee  v.  Bent,  Barlow  v.  Nohlett, 
May  13, 1901.    K.  B.  Div.)    725. 

Adulteration — Milk — Weekly  supply 


— Warranty — Application  to  particular 
weekly  supply — Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  s.  25.— 
Where  a  written  contract  for  tbe  supply 
of  milk  to  be  delivered  in  certain  quan- 
tities from  time  to  time  contains  a 
warranty  that  the  milk  is  to  be  of  a 
certain  quality,  there  must  be  some 
evidence  in  writing  accompanying  any 
specific  sale  to  show  that  tbe  warranty  in 
the    original  contract   extends    to    and 


includes  that  particular  sale.  Harris  v. 
May  (12  Q.  B.  Div.  97)  and  Laidlaw  v. 
Wilson  (1894,  1  Q.  B.  74)  considered. 
{BoberUon  v.  Wilson,  April  10,  1900. 
Q.  B.  Div.)    495. 


Adulteration  —  Practice  —  Offence 


against  Act — Procedure  repealed — Inter- 
pretation Act,  1889 — Amendment — 52  & 
53  VicL  c.  63,  «.  38  (2) ;  62  <fe  63  Vict, 
c.  51,  8,  19. — Where  in  a  statute  which 
creates  an  offence  procedure  is  prescribed, 
and  so  much  of  it  as  prescribes  procedure 
is  repealed  by  a  statute  which  substitutes 
new  procedure,  proceedings  taken  after 
the  repeal  takes  effect  forau  offence  com- 
mitted before  the  repeal  takes  effect  are 
governed  by  the  procedure  pi-escribed  by 
the  repealing  statute.  Sect.  38  (2)  of  the 
Interpretation  Act,  18S9,  does  not  apply 
to  such  a  case.  Non-fulfilment  of  the 
conditions  precedent  to  a  prosecution 
under  sect.  19  of  the  Sale  of  Food  and 
Drugs  Act,  1899,  is  not  a  matter  capable 
of  amendment  under  Jervis'  Act  {BoUt 
V.  Mattenson,  May  19, 1900.  Q.  B.  Div.) 
532. 


Adulteration  analysia — Purchase  of 


six  bottles — Division  into  three  lots — Con- 
tents not  dixnded — Sale  of  Food  aiid 
Drugs  Act,  1875  (38f  <&  39  Vict.  c.  63),  s.  14. 
— The  provisions  of  sect.  14  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  which  requires 
that  an  article  taken  for  analysis  is  to  be 
divided  into  three  parts,  is  not  complied 
with  ia  the  case  of  drugs  packed  in 
bottles  unless  the  contents  of  each  bottle 
taken  is  divided.  {Mason  v.  Cowdary, 
May  31, 1900.    Q.  B.  Div.)    536. 

Adulterationr^Butter — Margarine-^ 


Certificate  of  analysis — Admissibility  in 
proceedings  other  than  those  for  which 
made — Sale  of  Food  and  Drugs  Act,  1875 
-^Margarine  Act,  1887  (38  &  39  Vict 
c.  63),  ss.  14,  21;  50  &  51  Vict.  c.  29, 
ss.  6, 12. — A  certificate  of  analysis  given 
under  the  provisioas  of  sect.  14  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  is 
admissible  in  evidence  under  sect.  21  of 
that  Act  only  ia  the  proceedings  with 
reference  to  which  it  was  given.  A. 
bought  as  butter  from  B.  what  on  analysis 
was  shown  to  be  margarine.  A.  on  pur- 
chasing  it  told  B.  that  it  was  bought  for 
purposes  of  analysis,  and  he  observed  all 
the  provisions  of  sect.  14  of  the  Sdle  of 
Food  and  Drugs  Act,  1875.  At  the  hearing 
of  a  summons  taken  out  by  A.  against  B. 
for  a  breach  of  sect.  6  of  the  Margarine 
Act,  1887,    the   justices   dismissed   the 
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sammons  on  the  fpronnd  that  B.  had 
bought  the  margarine  from  G.  under  a 
warranty  that  it  was  pure  butter.  A.  then 
took  out  a  summonB  under  thesame  section 
against  C,  and  at  the  hearing  he  offered 
in  evidence  the  certificate  of  analysis  he 
had  obtained  for  the  purposes  of  the  pro- 
ceedings against  B.  The  justices  refused 
to  accept  this  as  evidence  against  G. 
Held,  that  the  decision  of  the  justices 
was  right.  Buckler  v.  WUson  (73  L.  T. 
Bep.  580 ;  (1896)  1  Q.  B.  83)  distinguished. 
{Tyler  v.  Kingham  and  Son  Limited. 
May  18, 1900.    Q.  B.  Div.)    647. 


AduUeraHon  —  MUh  —  Contract  for 


supply  of  miUc'-AdulteraHon  in  course  of 
traniit^^Liability  of  wholesale  c9n9ignor, 
— By  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  "  No  person  shall  sell 
to  the  prejudice  of  the  purchaser  any 
article  of  food  or  any  drug  which  is  not 
of  the  nature,  substance,  and  quality  of 
the  article  demanded  by  such  pur* 
chaser."  Sect.  3  of  the  amending  Act  of 
1879  provides  th>it  any  inspector  may 
procure  at  the  place  of  delivery  any 
sample  of  any  milk  ia  course  of  delivery 
to  the  purchaser  or  consignee  in  pur- 
suance of  any  contract  for  the  sale  to 
such  purchaser  or  consignee.  The  respon- 
dent was  a  dairy  farmer,  and  was  unaer  a 
contract  with  the  M.  and  S.  M.  S.  A.  to 
deliver  to  them  at  P.  S.  pure  unskimmed 
milk.  The  appellant,  an  inspector,  took 
a  sample  from  a  churn  standing  at  P.  S., 
and  on  analysis  it  was  found  to  Be  adulte- 
rated. The  contract  between  the  respon- 
dent and  the  association  stated  that  the 
respondent  would  sell  pure  unskimmed 
new  milk  in  and  at  specified  quantities 
and  prices,  to  be  delivered,  carriage  paid, 
in  chums,  morning  and  evening,  from  the 
26th  day  of  March,  1897,  to  the  25th 
day  of  March,  1898,  to  Paddington, 
or  any  other  railway  station  served  by 
the  Great  Western  Railway  Gompany 
near  London  in  such  condition  so  as  to 
keep  good  and  sweet  a  **  reasonable  time 
after  delivery/'  in  accordance  with  certain 
specified  rules  and  regulations.  The 
unvarying  course  of  business  between  the 
parties  under  the  contract  was  that  the 
respondent  delivered  the  milk  fastened 
up  in  chums  to  the  G.  W.  Railway  at 
G.,  and  that  the  association  took  away 
the  milk  from  P.  S.  When  the  milk  was 
delivered  to  the  railway  company  at  G.  it 
was  pure  and  in  accordance  with  the 
contract,  and  the  adulteration — viz., 
added    water — was   so    added    during 


transit  without  a  knowledge  or  default 
of  the  respondent  or  his  servant. 
The  magistrate  held,  on  these  facta,  that 
the  respondent  was  not  liable  under  the 
sections.  Held,  allowing  the  appeal,  that 
the  magistrate  ought  to  have  convicted. 
{Parker  v.  Alder.  Oct.  26, 1898.  Q.  B. 
Div.)    191. 


AduVeration  of  drug — Camphoraied 


oil — Compounded  food  or  drug — Quality 
below  standard — Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict,  c.  63),  ss,  6  (3).  7. 
— The  respondents  were  summoned  under 
sect.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  for  selling  to  the  prejudice  of 
the  purchaser  a  drug — namely,  campho- 
rated oil — which  was  not  of  the  nature, 
substance,  and  quality  of  the  article 
demanded,  inasmuch  as  it  contained  only 
8  per  cent,  by  weight  of  camphor,  while 
the  standard  prescribed  by  the  British 
Pharmacopoeia  is  21  per  cent.  The 
justices  found  that  camphorated  oil  was 
a  "compounded  drug,'  and  therefore 
excepted  by  sub- sect.  (3)  of  sect.  6  from 
the  provisions  of  sect.  6,  and  dismissed 
the  summons.  Held,  that  the  exception 
contained  in  sub-sect.  (3)  of  drugs  "  com- 
pounded as  in  this  Act  mentioned"  is 
meaningless,  there  being  no  definition  of  a 
drug  **  compounded  as  in  this  Act  men- 
tioned," and  therefore  the  magistrates 
were  wrong.  {Beardsley  v.  Walton  and 
Co,  Limited.  Feb.  7, 1900.  Q.  B.  Div.) 
447. 


Adulteration  of  food — **  Skimmed  " 

milk — ** Separated'^  milk — Disclosure  of 
injurious  alteration — Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict  c.  63).  s,  9. 
— Sect.  9  of  the  Sale  of  Food  and  Druss 
Act,  1875,  enacts  that :  "  No  person  shall, 
with  intent  that  the  same  may  be  sold  in 
ite  altered  state,  without  notice  abstract 
from  an  article  of  food  any  part  of  it  so 
as  to  affect  injuriously  its  quality,  sub- 
stance, or  nature,  ana  no  parson  shall 
sell  any  article  so  altered  without  making 
disclosure  of  the  alteration  under  a 
penalty  in  each  case  not  exceeding  twenty 
pounds."  Held,  that  the  question  whether 
or  not  the  alteration  has  been  sufficiently 
disclosed  is  a  question  of  fact.  Milk 
from  which  97  p^r  cent,  of  the  fat  had 
been  abstracted  was  sold  as  skimmed 
milk.  The  magistrates  held,  on  the 
evidence,  that  this  was  not  a  sufficient 
disclosure  under  sect.  9.  Held,  tha  t  there 
was  no  appeal  from  his  decision.  {Petehey 
V.  Taylor.  April  29, 1899.    Q.  B.  Div.)    3:5. 
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— ^  Adulteration — Sale — Milk  —  Added 
water  —  Exceptional  quality  —  Trifling 
offence  ^38  &  39  Vict,  c.  63, «.  6.^0ii  the 
hearing  of  an  information  charging  a 
person  with  selling  milk  contrarj^  to  the 
Food  and  Drags  Act,  1875,  s.  6,  justices 
came  to  the  conolasion  that  though  the 
certificate  of  the  analyst  shoi^ed  that  the 
milk  contained  10  per  cent,  of  added 
water,  the  milk  was  ezcepionally  good; 
and  that,  though  the  charge  was  proved, 
the  offence  was  of  so  trifling  a  nature 
that  it  was  inexpedient  to  inflict  any 
punishment.  The  justices  dismissed  the 
information.  Held,  that,  if  the  milk 
was  exceptionally  good  after  the  adulte- 
ration the  justices  were  right,  but  that 
if  the  milk  was  only  exceptionally  ^ood 
before  the  adulteration  they  should  have 
convicted.  {fiankB  v.  Wooler.  Jan.  20, 
1900.    Q.  B.  Div.)    432. 

Adulteration — Sale — Paraffin  too* — 


"  Chewing  chum  "—38  &  39  Vict.  c.  63,  ««. 
8,  6. — The  appellant,  a  retailer  of  sweet- 
meats, sold  a  substance  called  '*  chewing 
chum."  It  was  sold  in  packets  labelled  "  B. 
and  Go.*s  chewing.  This  must  not  be  eaten 
For  chewing  only."  An  essential  ingre- 
dient of  the  substance  was  paraffin  wax, 
which  rendered  the  "  chewing  gum  "  unfit 
for  human  food.  If  chevied  only  and  not 
swallowed  the  snbstance  was  not  injurious 
to  health.  Held,  that  the  appellant  could 
not  be  convicted  of  selling  an  article  of 
food  which  had  been  mixed  with  paraffin 
wax  so  as  to  render  it  injurious  to  health, 
nor  of  selling  an  article  of  food  which 
was  not  of  the  nature,  substance,  and 
quality  of  the  article  of  food  demanded. 
{Bennett  v.  Tyler.  Jan.  22,  1900.  Q.  B. 
Div.).    434. 


Adulteratian  —  Jurisdiction  of  jus- 


tices— Facts  within  justices*  knowledge — 
Bight  to  take  cognisance.  —  Upon  the 
healing  of  a  charge  of  adulteratins^  food 
the  justices  are  entitled  to  take  into 
consideration  facts  within  their  own 
knowledge  as  to  whether  or  not  the  food 
has  been  adulterated.  Beg.  v.  Field; 
Ex  parte  White  (64  L.  J.  M.  C,  158) 
followed.  {Shortt  v.  Bohinson  Feb.  7, 
1899.    Q.  B.  Div.).    243. 

Shop  Hours  Act,  1892. — Hotel — Messenger 
— Domestic  servant — 55  &  56  Vict.  c.  62, 
—A.  K.,  a  "youuff  person"  within  the 
meaning  of  the  Shop  Hours  Act,  1892 
(55  &  56  Vict.  c.  62),  ss.  3,  4,  9,  was 
employed  in  an  hotel,  which  was  licensed 
as  an  inn  under  9  G^.  4,  c.  61,  and  the 
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amending  Acts,  but  contained  no  bar 
or  counter  for  the  sale  of  intoxicating 
liquor.  A.  K.  slept  in  the  hotel,  and 
was  principally  employed  as  a  messenger, 
though  he  was  employed  in  cleaning  the 
premises.  Held,  that  the  hotel  was  a 
''shop"  within  the  meaning  of  the  Shop 
Hours  Act,  1892,  and  that  A.  K.  was 
not  wholly  employed  as  a  domestic 
servant  within  the  meaning  of  the  Act. 
{Saooy  Sotel  Company  v.  London  County 
Council.    Jan.  22,  1900.    Q.  B.  Div.)    437. 

Stolen  Goods. — AcquUtal  of  a^ccused  — 
Delivery  of  goods  to  other  than  the  owner 
. —  Inability  of  police. — A  police  officer 
who  delivers  stolen  goods  in  his  custody 
to  a  person  other  than  the  true  owner,  is 
liable  in  trover,  although  he  may  have 
acted  on  the  orders  of  a  superior.  A  gig 
was  stolen  from  A.  and  found  in  the 
possession  of  B.  B.  was  indicted  for 
larceny  of  the  gig  and  acquitted.  Ho 
demanded  delivery  of  the  ffig.  The 
police  officer  in  whose  custody  it  was, 
acting  on  the  order  of  his  superior  officer, 

fave  notice  to  A.  of  his  intention  to 
eliver  the  gig  to  B.  and  delivered  it  to  6. 
Held,  that  the  police  officer  was  liable  in 
trover  to  A.  HoUins  v.  Fowler  (33  L.  T. 
Rep.  73 ;  L.  Rep.  7  H.  of  L.  757)  and 
Stephens  v.  Elwall  (4  M.  &  S.  259)  fol- 
lowed. (Winter  v.  Bancks  amd  another. 
April  16  aod  25,  1901.    K.  B.  Div.)    687. 

SuMHABY  Jurisdiction.  See  sub  **  Justice 
of  the  Peace  "— "  Practice." 

Toll.  — Officer  on  duty — Private  carriage — 
Exemption — Army  Act  (44  &  45  Vict, 
c.  58),  8.  143. — A  private  carriage  is  not 
a  carnage  employed  in  Her  Majesty's 
military  service  within  the  meaning  of 
sect.  143  of  the  Army  Act,  1881,  merely 
because  it  is  used  by  an  officer  in  the 
course  of  his  duty.  (Craig  v.  Nicholas. 
May  14,  1900.    Q.  B.  Div.)    526. 

Towns  Police  Clattses  Act,  1847. — 
Bight  to  prosecute — Police — Becovery  of 
penalty— Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  8.  253.— Sect.  28  of  the 
Towns  Police  CJaus^-s  Act,  1847,  which  is 
incorporated  with  the  Public  Health  Act, 
1875,  imposes  a  penalty  on  persons  who 
throw  stones  to  the  annojance  and 
danger  of  passenger^.  By  sect.  253  of 
the  Public  Health  Act,  lo75,  it  is  pro- 
vided that  proceedings  for  the  recovery 
of  any  penalty  under  that  Act  shall  not 
be  had  or  taken  by  any  person  other 
than  a  party  aggrieved  or  by  the  local 
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aathorit^  of  the  district  in  which  the 
oflence  is  cominitted.  A  superintendent 
of  police  laid  an  information  under 
sect.  28  of  the  Towns  Police  Glauses  Act, 
1875,  for  an  offence  committed  in  an 
orban  district.  Held,  that  the  effect  of 
the  sect.  253  of  the  Public  Health  Act, 
1875,  is  not  to  limit  the  right  to  prosecute 
under  tiie  Towns  Police  Glauses  Act. 
{Johson  Y.  Henderson.  Feb.  5,  1900. 
Q.B.Div.)    477. 

UNSOirND  Food. — Eaoposwre  for  sale — Aid- 
ing  and  abetting — Jsegligence — Examina- 
tion —  Conviction  of  surgeon  —  PiibUc 
Health  Act,  1875  (38  <l^  39  Viet.  e.  45),  s.  5. 
— ^Negligence  on  the  part  of  a  veterinary 
surgeon  in  making  an  examination  and 
giving  a  certificate  that  meat,  in  fact 
unsound,  is  sound  and  healthy,  is  not  of 
itself  sufficient  to  justify  a  conviction 
against  a  veterinary  surgeon  for  aiding 
and  abettinff  the  exposing  of  the  unsound 
meat  for  sue,  although  such  negligence 
in  fact  causes  the  exposure  of  the  meat 
(CaUow  V.  TiUetone.  Oct.  29,  1900. 
Q.  B.Div.)    576. 


SeUtwre  by  officer — Condemnation — 


Functions  of  magistrate — Jwrisdietion  to 
consider  whether  article  intended  for  food 
of  man — Public  Heaith  (London)  Act, 
1891  (54  &  55  Vict.  c.  76),  s,  47,  sub-ss.  1,  2. 
— A  justice  has  no  jurisdiction  to  con- 
sider whether  an  aiticle  seized  under 
sect.  47  of  the  Public  Health  (London) 
Act,  1891,  and  brought  before  him  by  a 
medical  officer  of  h^th  is  intended  for 
the  food  of  man,  or  was  sold,  or  exposed 
or  deposited  for  sale,  but  is  bound,  his 
duty  being  ministerial,  if  satisfied  on  the 
evidence  that  the  article  is  unsound,  to 
make  an  order  for  its  destruction. 
{Thomas  v.  Van  Os.  May  16,  1900. 
Q.  B.Div.)    542. 

Vaccination.  —  Neglect  —  Limitation  of 
proceedings — Order  1898,  sched,  4,  par,  6 
(d)-^  Jt  31  Vict  c.  84. «.  29—61  &  62  Vict. 
c.  49, 8, 1  (1). — When  a  parent  or  person 
having  the  custody  of  a  child  has,  with- 
out  lawful  excuse,  failed  to  have  such 
child  vaccinated  within  six  months  from 
the  birth,  matter  for  a  complaint  or 
information  against  him  has  arisen 
for  an  offence  under  sect.  29  of  the 
Yaccination  Act,  1867,  and  if  a  complaint 
or  information  be  not  laid  affainst  him 
within  the  twelve  months  following  all 
proceedings  for  the  offence  are  barred 
by  sect.  11  of  the  Vaccination  Act,  1871. 


Par.  6  (d)  of  the  4th  schedule  to  the 
Vaccination  Order,  1898,  which  directs  the 
vaccination  officer  to  serve  a  notice  on 
such  a  parent  or  person  within  seven  days 
after  the  exj^iration  of  the  said  six 
months  requiring  him  to  have  the  child 
vaccinated  withm  the  time  specified  in 
such  notice,  does  not  affect  the  period  of 
limitation  of  proceedings  under  the 
Vaccination  Acts,  but  is  merely  an 
instruction  to  vaccination  officers  as 
to  the  mode  in  which  they  are  to  carry 
out  their  duties  under  those  Acts.  {Lang- 
ridge  v.  Hobbs.  Feb.  1, 1901.  K.  B.  Div.) 
671. 

Vagrancy.  —  Conviction — Form — Fortune 
telling — Intent  to  deceive -^Vagrancy  Act, 
1824  (5  Oeo.  4,  c.  83),  «.  4. — In  a  convic- 
tion under  sect.  4  of  the  Vagrancy  Act, 
1824,  for  '*  pretending  or  professing  to 
tell  fortunes,"  it  is  not  necessary  to  aver 
specifically  either  in  the  information  or 
conviction  that  the  thing  was  done,  "  to 
deceive  and  impose  on"  any  persons,  as 
the  intent  to  deceive  is  implied  by  the 
words  "  pretending  or  professing  " ;  but 
to  justify  a  conviction  under  the  section 
in  respect  of  fortune  telling  it  is  neces- 
sary to  show  that  there  was  an  intent  to 
deceive  and  impose  upon.  {Beg.  v.  Ent- 
whistle  and  another  {Justices) ;  Ex  parte 
Jones.  April  15,  1899.  Q.  B.  Div.) 
317. 


Wilful  refusal  or  neglect  to  maintain 


— Delirium  tremens — Vagrancy  Act,  1824 
(5  Geo.  4,  c.  83),  s.  3. — A  person  generally 
well  able  to  maintain  himself,  but  then 
suffering  from  delirium  tremens,  was 
removed  to  the  workhouse  infirmary  of 
the  St.  Saviour's  Union,  and  became 
thereby  chargeable  to  that  union.  Held, 
that  he  comd  not  be  convicted  under 
sect.  3  of  the  Vagrancy  Act,  1824,  as  an 
idle  and  disorder^  person  for  "  wilfully 
refusing  or  neglecting*'  to  maintain  him- 
self. {St.  Saviours  union,  app.  v.  Bur- 
bridge,  resp.  July  31, 1900.  Q.  B.  Div.) 
573. 

Watbb.  See  also  sub  "Local  Gtovern- 
ment." 

Watbb  Supply. — Supply  for  certain  pur- 
poses only-^Use  for  other  purposes — 
Waterworks  Clauses  Act,  1863  (26  S:  27 
Vict.  c.  93),  s.  18. — By  an  agreement 
made  between  the  T.  District  Council  and 
the  W.  G.  Water  Company  the  company 
covenanted  to  supply  water  sufficient  for 
purposes  of  domestic  use  and  the  washing 
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of  oarts,  as  well  as  in  the  case  of  fire, 
but  not  for  street  watering  or  sewer 
flashing  purposes.  The  respondents  were 
ratepayers  of  T.,  and  used  the  water  for 
trade  purposes.  Held,  that  they  had  been 
guilty  of  an  offenoe  under  sect.  13  of 
Waterworks  Glauses  Act,  1863.  {Andrews, 
app.  V.  WUis  and  Holly,  resps.  Feb.  4, 
1901.    K.  B.  Div.)    633. 

House  with  rent  under  lOZ. — Pay- 
ment of  water  rate  by  landlord — **  Person 
supplied  with  water  " — Liability  for  negli- 
gently allowing  waste  from  broken  pipe. — 
Dj  the  Waterworks  Glauses  Act,  1847 
(10  &  11  Yict.  c.  17),  8.  72,  the  owners  of 
houses  not  exceeding  101.  rent  are  liable 
for  the  water  rate.  Sy  the  Staffordshire 
Potteries  Waterworks  Act,  1853  (with 
which  the  above  is  incorporated),  s.  51,  "  if 
any  person  suppUed  with  water  "  negli- 
gently does  or  suffers  an  act  so  that  the 
water  supplied  to  him  by  the  company  is 
wasted,  he  is  liable  to  a  penalty.  Held, 
that  the  owner  of  a  house  with  a  rent 
under  lOZ.  was  a  "person  supplied  with 
water  "  under  the  section.  (Brock  v.  Har» 
rison.    May  1, 1899.     Q.  B.  Div.)    298. 

Weights  and  Mbasubbs. — Coal— Sale--' 
Weighing  of  coal  on  delivery — Weight 
marked  on  ticket  on  delivery — 52  &  23 
Viet.  c.  21,  8  21  (1),  (2).— By  the  Weights 
and  Measures  Act,  1889  (52  &  53  Yict. 
c.  21),  s.  21  (1),  (2)  it  is  provided  that : 
**  Where  any  quantity  of  coal  exceedlDg 
two  hundrod  weight  is  delivered  by 
means  of  any  vehicle  to  a  purchaser,  the 
seller  of  the  coal  shall  therewith  deliver 
or  cause  to  be  delivered,  or  to  be  sent  by 
post  or  otherwise,  to  the  purchaser  or  his 
servant,  before  any  part  of  the  coal  is 
unloaded,  a  ticket  or  note  according  to 
the  form  in  the  third  schedule  to  this  Act, 
or  according  to  a  form  to  the  like  effect.'* 
The  respondent  used  to  supply  coed  to 
the  D.  G.  Asylum,  where  there  was  a 
weighbridge  upon  which  all  goods  sup- 
plied to  the  asylum  had  to  be  weighed. 
The  respondents  sent  to  the  asylum  more 
than  2  cwt.  of  coal  in  bulk  in  a  vehicle, 
and  their  carter  was  provided  with  a  book 
of  tickets  in  the  form  in  the  schedule  to 
to  the  Act  except  that  the  weights  were 
left  in  blank.  The  asylum  storekeeper 
weighed  the  coal  on  arrival,  and,  at  the 


request  of  the  carter,  filled  in  the  weights 
of  the  coal  and  the  vehicle,  the  tare  weight 
of  the  vehicle,  and  the  net  weight  of  the 
coal.  The  carter  then  tore  out  the 
ticket  and  handed  it  to  the  storekeeper. 
Delivery  of  the  coal  was  not  accepted, 
nor  was  any  part  thereof  unloaded,  until 
the  ticket  had  been  filled  in  and  delivered 
to  the  storekeeper.  The  magistrates  were 
of  opinion  that  no  offence  had  been  com- 
mitted under  sect.  21  (1)  of  the  Weights 
and  Measures  Act,  1889.  Held,  that  the 
magistrates  were  right.  (Edwards,  app., 
V.  PumeU,  resp.  Jan.  23,  1899.  Q.  B. 
Div.)    236. 


Coal — Ticket — Name     of    vendor — 


Weights  and  Measures  Act,  1889  (52  &  53 
Vict.  c.  21),  8.  21. — ^A  seller  is  entitled  to 
insert  in  his  ticket  required  to  be  deli- 
vered to  the  purchaser  of  coals  under 
sect.  21  of  the  Weights  and  Measures 
Act,  1889,  the  name  imder  which  he 
carries  on  business,  though  this  may  be 
a  mere  trade  name.  (Cameron  v.  Taylor. 
May  15, 1899.    Q.  B.  Div.)    353. 


Measure — Barrel  used  as — Verifica- 


tion and  stamping  facilities  not  provided 
by  local  authority — Weights  and  Measures 
Act,  1878  (41  &  42  Vict  c.4Q),  ss.  29, 44.— A 
local  authority  is  not  precluded  from  pro- 
secuting a  person  for  using  a  measure 
not  stamped  in  conformity  with  sect.  29 
of  the  Weights  and  Measures  Act,  1878, 
because  it  has  failed  to  fix  times  and 
places  for  verifying  and  stamping  weights 
and  measures  in  accordance  with  sect.  44. 
(Hazley  v.  Taylor.  June  18,  1900.  Q.  B. 
Div.)    538. 


Weighing-machine  —  Tea —  Paper — 


Weights  and  Measures  Act,  1878  (41  &  42 
Vict.  c.  49),  s.  25. — A  tradesman  selliug 
tea  by  weight,  to  facilitate  the  weighing 
of  his  tea  placed  paper  underneath  the 
scoop  of  the  weiglung-machine.  The 
effect  of  this  was  to  make  the  machine 
indicate  IJ  drachms  more  than  the 
weight  of  tea  in  the  scoop.  Held,  that 
he  was  guilty  of  using  and  having  in 
his  possession  for  use  in  his  trade 
a  weighing-machine  that  was  false  and 
unjust  within  sect.  25  of  the  Weights  and 
Measures  Act,  1878.  (Lane  v.  Bendall. 
Oct.  27,  1899.    Q  B.  Div.)    399. 
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